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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (3rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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CHAPTER 58 


Financial Institutions and Regulations 


Art. 
1. Banking Generally, 58-1-1 to 58-1-85 
1A. Consumer Credit Banks, 58-1A-1 to 58-1A-8 
1B.. Interstate Bank Acquisitions, 58-1B-1 to 58-1B-11 
1C. Interstate Bank Branching, 58-1C-1 to 58-1C-13 
2. Insurance of Bank Deposits, 58-2-1 to 58-2-8 
3. Accounts, 58-3-1 to 58-3-4 
4. Merger and Consolidation of Banks, 58-4-1 to 58-4-13 
5. Organization and Management, 58-5-1 to 58-5-11 
6. Miscellaneous Loans, 58-6-1 to 58-6-5 
7. Installment Loans, 58-7-1 to 58-7-11 
8. National Housing Act Loans and Obligations, 58-8-1 to 58-8-3 
9. Trust Companies, 58-9-1 to 58-9-14 
10. Savings and Loan Associations, 58-10-1 to 58-10-111 
11. Credit Unions, 58-11-1 to 58-11-65 
11A. Leasing of Safe Deposit Facilities, 58-11A-1 to 58-11A-7 
12, Credit Union Share Insurance Corporations, 58-12-1 to 58-12-15 
13. Security Dealers, Repealed 
18A. Model State Commodity Code, 58-13A-1 to 58-13A-22 
13B. Securities Act of 1986, Repealed 
18C, New Mexico Uniform Securities, 58-13C-101 to 58-13C-701 
18D. Protecting Vulnerable Adults from Financial Exploitation, 58-13D-1 to 58-13D-8 
14, Installment Savings and Investment Certificates, Repealed 
15. Small Loan Business, 58-15-1 to 58-15-42 
16, Remote Financial Service Units, 58-16-1 to 58-16-18 
17. Endowed Care of Cemeteries, 58-17-1 to 58-17-21 
18. Mortgage Finance Authority, 58-18-1 to 58-18-27 
18A. Municipal Mortgage Finance, 58-18A-1 to 58-18A-12 
18B. Low-Income Housing Trust, 58-18B-1 to 58-18B-11 
18C. New Mexico Housing Trust Fund, 58-18C-1 to 58-18C-9 
19. Motor Vehicle Sales Finance, 58-19-1 to 58-19-14 
20. Business of Selling Negotiable Checks, Drafts and Money Orders, Repealed 
21. Mortgage Loan Companies, 58-21-1 to 58-21-32 
21A. Home Loan Protection, 58-21A-1 to 58-21A-14 
21B. New Mexico Mortgage Loan Originator Licensing, 58-21B-1 to 58-21B-24 
22, Escrow Companies, 58-22-1 to 58-22-33 
23. Hospital Equipment Loans, 58-23-1 to 58-23-32 
24. Industrial and Agricultural Finance Authority, 58-24-1 to 58-24-24 
25. Employment References, 58-25-1 
26. Interstate Depository Institutions, 58-26-1 to 58-26-8 
27. Border Development, 58-27-1 to 58-27-26 
28. Land Title Trust Funds, 58-28-1 to 58-28-8 
29. Small Business Investment, 58-29-1 to 58-29-7 
30. Individual Development Account, 58-30-1 to 58-30-13 
31. Spaceport Development, 58-31-1 to 58-31-18 
32. Uniform Money Services, 58-32-101 to 58-32-1004 
33. New Mexico Work and Save, 58-33-1 to 58-33-12 
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58-1-1 


Sec. 
58-1-1. 
58-1-2. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


ARTICLE 1 
Banking Generally, 


Short title. 
Definitions of banks. 


58-1-2.1. Prohibition. 


58-1-32. 
58-1-33, 
58-1-34, 
58-1-35, 


58-1-36. 
58-1-37, 


58-1-38. 
58-1-39, 
58-1-40, 
58-1-41, 


Definitions, 

Effect on existing banks, 

Deposit of minor; school or institutional sap hag 
Designating agent, 

Adverse claim to deposit. 


Payment from account when no executor or ad- 


ministrator has qualified. 
Transmitting money; foreign exchange. 
Authority to engage in leasing safe deposit fe- 
cilities; subsidiary company. 


. Access by fiduciaries. 

. Effect of lessee's death or incapacity, 
. Lease to minor. , 

. Search procedure on death. 

. Adverse claims to contents of safe deposit box. 

. Special remedies for nonpayment of rent: 

. Qualification and fiduciary powers. 

. Fiduciary bond or oath excused, ; 
. Identification and segregation: of fiduciary as-° 


5 


sets; investment and deposit of cash, 


. Reserves against deposits. 

. Loans. 

. Investments, 

. Acceptances. 

. Diversification of loans and investments. 

, Acquisition of property to satisfy or protect pre- 


vious loan, 


. Acquisition of banking premises and equipment. ; 
. Sale of assets in ordinary course. 

. Borrowing. 

. Issuance of capital debentures or notes. 

. Pledge of assets. 

. Endorsement and signature guaranty and un- 


authorized assumption of liability.” 
Director of the financial institutions division; 
appointment and qualifications; salary, 
Oath of secrecy; surety bonds, 
Powers of director. 


Employees [Examiners] and clerks; (en 


of deputy. {} -roero] 
Seal of the director. 


Office of the commissioner [director]; delegation 


of powers. 

Divulging information prohibited; exchange. of 
information with United States; violation 
a misdemeanor, 

Bank records; prescribing manner of keeping. 


Reports of condition; special reports;, failure to, 


make; penalty. 
Supervision fees. 


58-1-41.1. Trust department examination; fees. 
58-1-41,2. Additional examinations. 


58-1-42, 
58-1-43, 


Repealed, 
Fees and penalties; disposition. 


58-1-1, Short title. as , i arene eae 
Chapter 58, Articles 1, 2 through 6 and 8 NMSA 197 8 may bé cited as the "Banking Act", 


History: 1953 Comp., § 48-22-1, enacted by Laws 
1968, ch. 305, § 1; 1997, ch. 23, § 1. 


Sec. 


58-1-44, 
58-1-45. 
§8-1-46. 
58-1-47, 
58-1-48, 
- 68- ce 49, 


'58-1-50. 
58-1-51. 
58-1-52. 
§8-1-53.. 
58-1-54, ° 
58-1-55, 
58-1-56. 
58-1-57. 


58-1-58. 


58-1-59. 
58-1-60. 


58-1-61. 
58-1-62. 
58-1-63. 
58-1-64, 


5821-65) 
58-1-66, 
58-1-67. 
58-1-68. 
58-1-69, 


58-1-70, 
58-1-71. 


-58-1-72. 
58-1-73, 
58-1-74, 
58-1-75. 
58-1-76. 
58-1-77. 
“5841-78, 
» 58-1-79. 


~58-1-80, 
58-1-81.° 
‘58-1-82, 
58-1-83, 
"5821-84, 


58-1-85, 


nm t 
i 


58-1-1 


Copies of reports and records; evidence; k= 
Court review. 


\Examinations.and reports. 


Commissioner's [Director's] annual report... 

Records of division. 

Banking interests of officers and employees of 
the department of banking [financial insti- 
tutions division] » 

Limitation of personal liability. 

Standards in regulations, © °°" 

Incorporaters: ve 00} bere iowa 

General corporate. powers. 

Powers of director and of state bank 

Capital structure; impairment of wig 

Notice of intention. 

Application for permission to file corporate pa- 
pers. 

Determination on application for permission to 
file with the corporation:commission [pub- 
lic regulation commission] 

Subscription calls. 

First meetings of stockholders and directors; 
adoption of bylaws. 

Certificate of authority. 

Amendment of articles of incorporation, 


‘Repealed. 


Meetings of sépeltheldext; voting; proxies; voting 
_ trusts; preemptive right; transfer of stock; 
report of holdings. ~ 

Directors and officers. i 

Directors; meetings and duties. ©.» ° 

Fidelity bonds and other insurance. __. 

Authority to declare dividends. ii 

Capital, surplus and undivided. a account- 
ing requirements. 

Deposit insurance; membership in "federal re- 
serve system, 

Waivers; corporate action by unanimously 

. signed writing. 

Voluntary liquidation and dissolution.. 

Director in possession. 

Requirements of reorganization plan. 

Liquidation by. commissioner [director]. 

Unauthorized conduct of banking business. 

Receipt of deposits while insolvent. _ 

Unlawful service as officer or director,’ 

Unlawful. gratuity or compensation; transac- 
tions of persons connected with state bank. 


Unlawful concealment of transaction. ° 


Improper maintenance of accounts; false or de- 
'. .ceptive entries and statements, 
Reimbursement for fines and penalties. 
Unlawful use of words "safe deposit.", 
Unlawful sanctions; pasietams ve rules anne or- 
ders. , iqolavst g. 
Injunction. _ 


Cross references. — For Trust Company Act, see 58- 
9-1 NMSA 1978. 
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§8-1-2 ' BANKING GENERALLY ) 58-1-2 


For disposition of unclaimed property, see Chapter 7, Ar- 
ticle 8A NMSA 1978. 

The 1997 amendment, effective July 1, 1997, rewrote 
the section. 


ANNOTATIONS 


No due process violation by former banking act. 
— Former State Banking Act (Laws 1915, ch. 67, now re- 
pealed) did not violate due process of law where it pro- 
hibited engaging in banking business to all except those 
organized under its provisions. First Thrift'& Loan Ass'n 
vu, State ex rel. Robinson, 1956-NMSC-099, 62 N.M. 61, 304 
P.2d 582. 

State constitution not violated by former bank- 
ing act. — Title of former State Banking Act (Laws 1915, 
ch, 67) was broad and did not violate N.M. Const., art. IV, 
§ 16, First Thrift & Loan Ass'n v, State ex rel. Robinson, 
1956-NMSC-099, 62 N.M. 61, 304 P.2d 582. 

Reason for enactment of statute containing 
special provisions for incorporation of banks. 


58-1- 2. Definitions of banks. 


First Thrift & Loan Ass'n v. State ex rel. Robinson, 
1956-NMSC-099, 62 N.M. 61, 304 P.2d 582. 

Banks chartered under Banking Act are limited 
to powers expressly conferred by the act. 1979 Op. 
Att'y Gen. No, 79-06. 

Banking Act does not authorize issuance of pre- 
ferred stock to raise equity capital. 1979 Op. Att'y Gen. 
No. 79-06. ’ 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Bank 
officer's or employee's misapplication of funds as state 
criminal offense, 34 A.L.R.4th 547, 

Bank's liability for breach of implied contract of good 
faith and fair dealing, 55 A.L.R,4th 1026. 

Exclusion from debtor status of banks and the like by 
§ 109(b)(2) of Bankruptcy Code (11 USCS § 109(b)(2)), 87 
A.L.R, Fed. 282. 

Construction and application of pre-emption exemp- 
tion, under Employee Retirement Income Security Act 
(29 USCS §§ 1001 et seq.), for state laws regulating in- 
surance, banking, or securities (29 USCS § eran 87 


ALL.R. Fed. 797. 


9 C.J.S. Banks and Banking § 36. . 


As used in the Banking Act [Chapter 58, Articles 1, 2 through 6 be 8 NMSA 1978]: 


A. "bank" means: 


(1) an "insured bank" as defined in Section 3(h) of the Federal Deposit Insurance Act; 

(2) any institution that is eligible to make application to become an insured bank pursu- 
ant to Section 5 of the Federal Deposit Insurance Act; or 

(3) any institution organized under the laws of this state, the laws of the United States, 


any state of the United States, the District of Columbia, any territory of the United States, Puerto 
Rico, Guam, American Samoa or the Virgin Islands, that accepts deposits that the depositor may 
withdraw by check or similar means for payment to third parties and is engaged in the business of 
making commercial loans. The term does not include any organization operating: under Section 25 
or Section 25a of the Federal Reserve Act or any organization that does not do business within the 
United States except as an incident to its activities outside the United States or any savings and 
loan association organized under the laws of this state, the laws of the United States, any state of 
the United States, the District of Columbia, any territory of the United States, Puerto Rico, Guam, 
American Samoa or the Virgin Islands; 

B. "bank holding company" means any company which has control over any bank or over an- 
other company thaba is or becomes a bank holding company; 

C.. "company" means any corporation, partnership, trust other than a voting trust, association 
or similar organization but shall not include any corporation the majority of the shares of which 
are owned by the United States or by any state; 

D. "control" means: 

(1) any direct or indirect operation through one or more other persons which owns, directs 
or has power to vote twenty-five percent .or more of any class of voting securities of the bank or 
company; 

(2) the direction in any manner of the election of a majority of the directors or trustees of 
the bank or company; or 

(8) the direct or indirect exercise of ubstantial influence over the management of policies 
of the bank or company, as determined by the director of the financial institutions division, after 
notice and opportunity for hearing; and 

E. "state bank" means any bank authorized to do banking business es the laws of this state, 


History: 1953 Comp., § 48-22-2, enacted by yal 
1968, ch. 305, § 2; 1985, ch. 56, § 1. 

Cross references. — For public depositories, see 6-10- 
15 NMSA 1978. 


For exemption of director of financial. institutions divi- 
sion, director of securities division and chief of savings 
and loan bureau from authority of superintendent of regu- 
lation and licensing, see 9-16-11 NMSA 1978, 
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For Section 3(h) of the Federal Deposit Insurance Act A savings bank, as defined by this section, organized 
referred to in Subsection A(1), and Section 5 of the Federal under the laws of New Mexico, could not assume author- 
Deposit Insurance Act referred to in Subsection A(2), see ity to issue investment certificates and invest resulting 
12 U.S.C. §§ 1813(h) and 1815, respectively, funds according to former Section 58-14-1 NMSA 1978) 

For Sections 25 and 25a of the Federal Reserve Act re-- _ et seq. 1957-58 Op. Att! y Gen, No, 57-22 (rendered under 
ferred to in Subsection A(3),.see.12 U.S.C, §§ 601. to 604 - prior law). 
and:611 to 631, respectively. Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 

Jur. 2d Banks § 1. - 
ANNOTATIONS Status of "Christmas club" deposits, 21 A.L.R. 1128. 


What property may be the subject of special deposit in 


Checking accounts may be eliminated by savings bank, 50 A.L.R. 247. 


banks. — A savings bank, as defined in this section, orga-' A yay 
nized under the laws of New Mexico, may eliminate from Commercial and savings departments, rights and pref- 


its charter authority to accept checking accounts. 1957-58 erences in respect of assets of insolvent bank as affected 


ee Caw 996 ‘ by its division into, 114 A.L.R. 680. 
Op. Att'y Gen. No. 57-22 (rendered pense eh law). 9 CS. Banks and Banking § 3. 


58-1-2.1. Prohibition. 


No bank holding company may‘own. an institution which is an "insured bank" as defined in 
Section 3 (h) of the Federal Deposit Insurance Act or is eligible to make application to become an 
insured bank pursuant to Section 5 of the Federal Deposit Insurance Act and accepts deposits that 
the depositor may withdraw by check or similar means for payment to third parties or is engaged. 
in the business of making commercial Moke but does not both accept such deposits and make com- 
mercial loans. | 


History: 1978 Comp., § 58-1-2.1, enacted: vt Laws Cross references. — For Sections 3(h) and 5 of the 
1987, ch. 190, § 1, rf Federal Deposit Insurance Act referred to in this section, 
see 12 U.S.C. §§ 1813(h) and 1815, respectively. 


58-1-3, Definitions. 


As used in the Banking Net Gnesi the context siewiae requires: 

A. "action" in bo sense of a ie pase EC means any i a ale in bes rights are de- 
termined; 

B. "allowances fot loan and lease Takeda" means the difference between: 

(1) the balance of the valuation reserve on the date of the most recent federal financial in- 
stitutions‘examination council report of condition or income plus additions to the reserve sie EN 
to operations since that date; and 1 AD 

(2) losses charged against the allowance, net of recoveries; 

C. "board" means the board of directors of any given bank; 

D. "capital" or "capital stock" means the amount of common stock outstanding “iad unimpaired 
plus the amount of perpetual preferred stock outstanding and unimpaired; 

E. "capital surplus" means the total of those accounts reflecting: 

(1) amounts paid in excess of the par or stated value of capital stock; 

(2) amounts contributed to the bank other than for capital stock; 

(3) amounts transferred from undivided profits pursuant to Section 58-1-55 NMSA 1978; 
and 

(4) other amounts transferred from undivided profits; 

F. "commissioner" or "director" means the director of the financial institutions division of the 
regulation and licensing department; 

G. "community" means a city; town or village in this state; 

H. "county" means any of the political subdivisions of this state as defined in meaner 4 NMSA 
1978, except that when applied to locations within the exterior boundaries of a federally recog- 
nized Indian reservation or pueblo, "county" means all lands within the exterior boundaries of 
that reservation or pueblo without regard to the county boundaries established in Chapter 4 
NMSA 1978. For purposes of the Banking Act, the Indian reservation or pueblo lands defined as 
a "county" by this subsection shall be considered to be adjoining any of the counties, as defined by 


4 
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Chapter 4 NMSA 1978; that are eee cae Jenga or Seoantiae in which that Indian reservation 
or pueblo i is located; 

I. "court" means a court of competent jurisdiction: 

J. "cumulative voting" means, in all elections of directors, each shareholder shall have the right 
to vote the number of shares owned by the shareholder for as many persons as there are directors 
to be elected or to cumulate such shares and give one candidate as many votes as the number of 
directors, multiplied: by the number of the shareholder's shares, shall equal or to distribute them 
on the same principle among as many candidates as the shareholder thinks fit. In deciding all 
other questions at meetings of shareholders, each shareholder shall be entitled to one vote on each 
share of stock held by the shareholder, except that this shall not be construed as limiting the vot- 
ing rights of holders of preferred stock under the terms and said of articles of association or 
amendments thereto; 

K. “department” or "division" means the'finaricial institutions division of the regulation and 
licensing department; 

L. "executive officer", when referring toa banks) means any person ilabii peliien as such in the 
bylaws and includes, whether or not so designated, the president, any vice president; the treasurer, 
the cashier and the comptroller or auditor, or any person who Beratetns the duties appropriate to 
those offices; 

M. "fiduciary" means a renee agent, Bait atat administrator, fifth) guardian or conser- 
vator for a minor or other incompetent person, receiver, trustee in eugeranarh assignee for credi- 
tors or any holder of a similar position of trust; 

N. -"good faith" means honesty in fact in the conduct or iremeettiori concerned; 

O.. "intangible assets" means those purchased assets that are required to be iopieteda as bintian: 
gible assets by the federal deposit insurance corporation; 

P.. "item" means any instrument for the payment. of money, even though it is not negotiable; but 
does not include money; ) ) 

Q. » "legal tender" means; coins non currency; 

R. "lessee" means a person, contracting with a lessor for the use St a safe dondait box; 

S. "lessor" means a bank or subsidiary renting safe deposit facilities and.includes a safe de- 
posit company organized and operating under the jurisdiction of the division solely for the purpose 
of leasing safe deposit facilities; 

T.. "limited life preferred stock" means preferred stock that has: a’stated maturity date or may 
be redeemed at the option of the holder; 

U. "mandatory convertible debt" means a subordinated debt instrument that: 

(1) unqualifiedly requires the issuer to exchange either common or perpetual preferred 
stock for the instrument by a date on or before the expiration of twelve years; and 

(2) meets the requirements of Subparagraph (b) of Paragraph (2) of Subsection DD of this 
section or other requirements adopted by the division; 

V. "minority interest in consolidated subsidiaries" means the portion of equity capital accounts 
of all consolidated subsidiaries of the bank that is allocated to minority shareholders of those sub- 
sidiaries; 

W. "mortgage servicing rights" means the rights owned by the bank to service for a fee mort- 
gage loans that are owned by others; 

X. "officer", when referring to a bank, means any person designated as such in the bylaws and 
includes, whether or not so designated, any executive officer, the chair of the board of directors, 
the chair of the executive committee and any trust officer, assistant vice president, assistant trea- 
surer, assistant cashier,’ assistant ciple or any person who performs the duties appropriate 
to those offices; 

~Y. "perpetual preferred stock" means preferred stock that does not have a stated maturity date 
and cannot be Tedéemed at the option of the holder; 

Z. "person" means an individual, oa ar partnership, joint venture, trust estate or unin- 
corporated association; 

AA.."reason to know" means that, to.a person of ordinary intelligence, the fact in tee ex- 
ists or has a substantial chance of existing and that the exercise of reasonable care would predi- 
cate conduct upon the assumption of its existence; 


S66 
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BB. "safe deposit box" means a safe deposit box, vault or other safe deposit receptacle main- 
tained by a lessor, and the rules relating thereto apply to property or documents wis: in safekeep- 
ing in the bank's vault; | 

CC. "state corporation commission" means the secretary of state; and 

DD. "surplus" or "unimpaired surplus fund": — 

(1) means: r 

(a) the difference between: 1) the sum of capital surplus; enilividda profits; reserves for 
contingencies and other capital reserves, excluding accrued dividends on perpetual and limited life 
preferred stock; minority interests in consolidated subsidiaries; and allowances for loan and lease 
losses; and 2) intangible assets, including those, other than mortgage servicing rights, purchased 
prior to April 15, 1985, but not to exceed twenty-five percent of Item 1) of this subparagraph; 

(b) purchased mortgage servicing rights; 

-(e) mandatory convertible debt to the extent of twenty percent of the sum of Subpara- 
graph (d) and Subparagraphs (a) and (b) of this paragraph; and 

(d) other mandatory maine debt, limited Sage stock and subordinated notes 
and debentures; and 

(2) is subject to the following lirhitetdon 

(a) issues of limited life preferred stock and subordinated notes and debentures, ex- 
cept mandatory convertible debt, must have original weighted sabre maturities of at least five 
years to be included in surplus; 

(b) a subordinated note or debenture must also: 1) be anlontindkcd to the claims of 
depositors; 2) state on the instrument that it is not a deposit and is not insured by the federal 
deposit insurance corporation; 3) be approved as capital by the division; 4) be unsecured; 5) be in- 
eligible as collateral for a loan by the issuing bank; 6) provide that once any scheduled payments 
of principal begin, all scheduled:payments shall be made at least annually and the amount repaid 
in each year shall be no less than in the prior year; and 7) provide that no accelerated payment by 
reason of default or otherwise may be made without the prior written approval of the division; and 

(c) the total amount of mandatory convertible debt included in Subparagraph (d) of 
Paragraph (1) of this subsection considered as surplus is limited to fifty percent of the sum of Sub- 
paragraphs (a) and (c) of Paragraph (1) of this subsection. 


History: 1953 Comp., '§ 48-22-38, enacted by Laws - subsections accordingly; and made a minor stylistic 


1963, ch. 305, § 3; 1975, ch. 330, § 7; 1977, ch. 245, § change in Subsection H. 
119; 1989, ch. 209, § 1; 1990, ch. 50, § 1; 1999, ch. 213, § The 1990 amendment, effective May 16, 1990, Edded 
1; 2013, ch. 75, § 16. Subsection E, designated former Subsections E to R as 
The 2013 amendment, effective July 1, 2013, defined Subsections F to 8, and made a minor stylistic change in 
"state corporation commission" to mean the secretary of present Subsection G, 
state; and added Subsection CC, 
The 1999 amendment, effective June 18, 1999, added ANNOTATIONS 
present Subsections B, D, E, O, R, 8 through W, Y, and » d ; LR. JS. ref -—90 
CC. and deleted former Subsections Q and R, which de- Racin a pont amen haat pd ip "ogc is 


fined "lessee" and "lessor", respectively, and redesignated 


58-1-4. Effect on existing banks. 


The articles of incorporation of state banks existing at the time of the adoption of the Bank- 
ing Act [58-1-1 NMSA 1978] shall continue in full force and effect, but all state banks and, to 
the extent. applicable, all banks shall thereafter be operated in accordance with the provisions of 
the Banking Act, and any state bank by filing an application for an amendment of its articles of 
incorporation, or for a merger, consolidation or sale of all, or substantially all, of its assets or the 
assets of any department under the Banking Act and its articles of incorporation, shall thereafter 
be subject to the Banking Act. 


History: 1953 Comp., § 48-22-4, enacted by Laws ANNOTATIONS 
1963, ch, 305, § 4. 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 


Jur. 2d Banks § Fp 
9 C.J.S. Banks and Banking 3 0. 
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58-1-5. Deposit of minor; school or institutional deposits. 


A. A bank may operate a deposit account in the name of a minor or in the name of two or more 
persons, one or more of whom are minors, with the same effect upon its liability as if such minors 
were of full age. 

B. Subject to such regulations as the commissioner [director of the financial institutions division 
of the regulation. and licensing department] may prescribe for the protection of depositors, a bank 
may contract with the proper authorities of any elementary or secondary school, or of any institution 
caring for minors, for the participation by the bank in any school or institutional thrift or savings 
plan, and it may accept deposits at such a school or institution, either by its own collector or by any 


representative of the school or institution who becomes the agent of the bank for such purpose. 


History: 1953 Comp., § 48-22-6, enacted by Laws 
1963, ch. 305, § 6. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1977, ch. 245, § 4 abolished the department of 
banking, with § 3 of that act establishing the commerce 
and industry department consisting of five divisions, in- 
cluding the financial institutions division, Section 12 pro- 
vided that all references in the law to the department of 
banking were to be construed to mean the financial insti- 
tutions division of the commerce and industry department. 
Furthermore, the powers and duties of the commissioner 
of banking were transferred to the director of the financial 
institutions division, and all statutory references to the 


See 58-1-32 NMSA 1978 and the general definitions of 58- 
1-3 NMSA 1978. However, Laws 1983, ch. 297, § 33, abol- 
ished the commerce and industry department, and § 20 of 
that act created the regulation and licensing department 
with a financial institutions division. Laws 1983, ch. 297, 
§ 31, transfers ‘the personnel, etc., of the financial institu- 
tions division of the commerce and industry department 
to the financial institutions division of the regulation and 
licensing department. See 9-16-4 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 359, 
9 C.J.S. Banks and Banking §§ 147 et seq., 211 et seq. 


commissioner were to be construed to mean the director, 


58-1-6. Designating agent. 


A. Abank may continue to recognize the authority of an agent authorized in writing to operate, 
in whole or in part, the account of a depositor, until it receives written notice of the revocation of 
his authority. 

B. Knowledge of the death or adjudication of incapacity of such depositor shall constitute writ- 
ten notice of revocation of the authority of his agent. 

C. Notwithstanding that a bank has received written notice of revocation of the authority of 
such agent, it may, until ten days after receipt of such notice, pay any item apparently made, 
drawn, accepted or indorsed by such agent prior to such revocation, provided that such item is 
_otherwise properly payable. 

D. No bank shall be liable for damages, penalty or tax by reason of any payment made pursu- 
ant to this section. | 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 9 C.J.S. 
Banks and Banking §§ 280, 281, 327. 


History: 1953 Comp., § 48-22-7, enacted by Laws 
1963, ch. 305, § 7; 1975, ch. 257, § 8-122. 


58-1-7. Adverse claim to deposit. 


Notice to any bank of an adverse claim to a deposit with such bank need not be recognized, and 
shall not be deemed effective, unless and until either the person making the claim supplies indem- 
nity deemed adequate by the bank or the bank is served with process or order issued by a court 
of competent jurisdiction in an action in which the adverse claimant and the person or persons 
nominally entitled to the deposit are parties, provided that the bureau of revenue [revenue divi- 
sion of the taxation and revenue department] may levy against a deposit in accordance with the 
provisions of Section 7-1-31 NMSA 1978. ) 


Bracketed material. — The bracketed material was 


History: 1953 Comp., § 48-22-7.1, enacted by Laws 
inserted by the compiler and is not part of the law. 


1975, ch. 3380, § 8. 


| 
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The bureau of revenue was abolished by Laws 1977, ch. 
249, 8 5. Section 4 of that act establishes the taxation and 
revenue department, consisting of three divisions, includ- 
ing the revenue division, Section 41 provides that refer- 
ences to the bureau in the Tax Administration Act (Chap- 
ter 7, Article 1 NMSA 1978) mean the revenue division, 
See 7-1-3, 7-2-2 and 9-11-4 NMSA 1978. 

Cross references. — For the taxation and revenue 8 de- 
peerivie see 9-11-1 NMSA 1978. 


ANNOTATIONS - 


Statutory duty. — Section 58-1-7 NMSA 1978 estab- 
lishes a mandatory statutory procedure with respect to the 
handling of adverse claims to deposits. As a result, it sup- 
plies a basis for the existence of a statutory duty. Alcantar 
v, Sanchez, 2011-NMCA-073, 150 N.M, 146, 257 P.3d 966. 

Action not "adverse claim to a deposit". — This 
section did not apply to claims by third parties that the 


58-1-10 


drawer had forged their endorsement on checks previ- 
ously deposited into the drawer's checking account, be- 
cause those claims were not "an adverse claim to a de- 
posit" with the bank; rather, the claims were a claim of 


. liability on the part of the bank and this claim of liability 
~ was not directed to a deposit, Landrum v. Security Nat'l 


Bank, 1985-NMCA-031, 104 N.M. 55, 716 P.2d,246, cert. 
denied, 103 N.M. 798, 715 P.2d 71 (1986), 

Am, Jur. 2d, ALR. and C.J.S. references. — 10 Am. 
Jur; 2d Banks § 506, 

Adverse. claims, construction, application and effect. of 


statute relating to notice to bank of, 62 A.L.R.2d 1116, 


Special bank deposits as subject of attachment or gar- 
nishment to satisfy depositor's general obligations, 8 
A.L.R.4th 998. 

9 C.J.S. Banks and Banking §§ 280, 328 et seq., 337, 
841, 351, 357, 358, 405. 


58-1-8. Payment hon account when no executor or administrator has 


qualified. 


A. Where no executor or administrator of a deceased depositor has qualified and given notice of 
his qualifications to the bank, it may in its discretion and at any time after the death of the deposi- 
tor pay out of all accounts maintained with it by him in his individual capacity all sums which do 
not exceed two thousand dollars ($2,000) in the aggregate: 


(1) to the surviving spouse; or 


(2) if there is no surviving spouse then to the surviving next of kin, of the closest degree of 


lineal consanguinity. 


B. A bank may in its discretion and at any time after sixty days from the death of a depositor, 
whose residence address according to the books of the bank is outside this state, pay the balance 
of his accounts, not exceeding two thousand dollars ($2,000) in the aggregate, to an executor or 
administrator who has qualified in another state unless the bank has received written notice of 
the appointment. of an executor or administrator in this state. 


C. No bank shall be liable for damage, penalty, tax.or claims of creditors of the estate by: reason 
of any payment or refusal to pay made pursuant to this section. ) 


History: 1953 Comp., § 48-22-8, enacted by pe 


1963, ch, 305, § 8; 1975, ch. 380, § 9. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. —10Am. 
Jur, 2d Banks: g 537, : 
9 C.J.S. Banks and Banking § 310. 


58-1-9. Transmitting money; foreign exchange. 


A bank may accept money for transmission and may transmit money. A bank may buy and sell 
foreign exchange to the extent necessary to meet the needs of customers. 


History: 1953 Comp,, § 48-22-9, enacted by Laws 


1963, ch. 305, § 9. 
ANNOTATIONS | 


Am. Jur. 2d, A.L.R. and C.5.S. references. - a -10 Am, 
Jur, 2d Banks § 308. — 


Licensing ‘and regulation of business of transmitting 
funds to foreign countries, 94 A.L.R.2d 496. 


» -9C.J.S. Banks and Banking §§ 445 et'seq., 486. 


58- 1-10. Authority to engage i in leasing safe deposit facilities; 


subsidiary company. 


A. Subject.to such regulations as the commissioner [director of the financial institutions) di- 
vision of the commerce and industry department] may prescribe, a state bank or safe deposit 
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BANKING GENERALLY 


58-1-14 


company may maintain and lease safe deposit boxes and may accept property or documents for 
safekeeping if, except in the case of night depositories, it issues a receipt therefor. 

B. A state bank may own stock in safe deposit companies not exceeding in aggregate cost fif- 
teen percent of its capital and surplus, but at least ninety percent of the stock in each such safe 


deposit company must be owned by banks, 


History: 1953 Comp., § 48-22-10, enacted by Laws 
19638, ch. 305, § 10; 1975, ch, 380, § 10, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 

Cross references. — For director of financial institu- 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 469 to 492. 
93 C.J.S, Warehousemen and Safe Depositaries § 93, 


tions, see 9-16-4 NMSA 1978, 


58-1-11. Access by fiduciaries. 


A. Where access to a safe deposit box is requested by one or more persons acting as fiducia- 
ries, the lessor may, except as otherwise expressly provided in the lease or the writings pursuant 
to which such fiduciaries are acting, allow access thereto and removal of the contents of the safe 
deposit box upon obtaining proper receipt from: 

(1) any one or more of the persons acting as executors or administrators; 

(2) any one or more of the persons otherwise acting as fiduciaries when authorized in writ- 
ing signed by all other persons so acting; or 

(3) any agent authorized in writing signed by all of the persons acting as fiduciaries. 

B. No lessor shall be liable for damages for allowing or refusing access or removal of the con- 
tents of the safety deposit box under the provisions of Subsection A of this section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am: 
Jur, 2d Banks §§ 482, 483. 
93 C.J.S. Warehousemen and Safe Depositaries § 96. 


History: 1953 Comp., § 48-22-11, enacted by Laws 
1968, ch. 305, § 11. 


58-1-12. Effect. of lessee's death or incapacity. 


Where a lessor, without knowledge of the death or of an adjudication of incapacity of the lessee, 
deals with his agent pursuant to a written power of attorney signed by such lessee, the transaction 
binds the lessee's estate and the lessee. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 472, 473, 476, 484. 


History: 1953 Comp., § 48-22-12, enacted by Laws 
1963, ch, 305, § 12; 1975, ch. 257, § 8-123. 

Cross references, — For proof of valid power of attor- 
ney, see 45-5-502. NMSA 1978, 

For the Uniform Statutory Power of Attorney Act, see 
45-5-601 NMSA 1978, 


58-1-13. Lease to minor. 


A lessor may lease a safe deposit box to and in connection therewith deal with a minor with the 
same effect as if leasing to and dealing with a person of full legal capacity. 


ANNOTATIONS 


Am, Tak; 2d, A.L.R. and C.J.S. references. — 93 
C.J.S, Warehousemen and Safe Depositaries § 51. 


History: 1953 Comp., § 48-22- 13, enacted by Laws 
1963, ch. 305, § 13. 


58-1-14. Search procedure on death. 


A. Alessor shall permit the,person named in a court order for the purpose, or if no order has 
been served upon the lessor, the spouse, a parent, an adult descendant or a person named as an 
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executor in a copy of a purported will produced by him, to open and examine the contents of a safe 
deposit box leased by a decedent, or any documents delivered by a decedent for safekeeping, in the 
presence of an officer of the lessor; and the lessor, if so diester ane such ig may deliver upon 
execution of receipt therefor: 

(1) any writing purporting to bea will of the decedent; 

(2) any writing purporting to be a deed to a burial plot or to give burial instructions to the 
person making the request for a search; and 

(3) any document purporting to be an insurance policy on the’ life of the decedent £o the 
beneficiary named therein. 

B. No other contents shall be removed, pursuant to this section except at the lessor's liability, 

until a special administrator, an administrator or executor qualifies and makes claim to the con- 
tents. 


History: 1953 Comp., § 48-22-14, enacted by Laws ANNOTATIONS 


1968, ch. 305, § 14. 
Cross references. — For appointment. of personal rep- Am. Jur, 2d, A.L.R, and C.J.8. references. — 10 Am. 


5-3- ‘A 1978. Jur. 2d Banks §§ 486 to 492. 
resentative of an estate, see 45-3-103 NMSA 1978 9 OJ'S Banks and Banking, §79. 


58-1-15. Adverse claims to contents of safe deposit box. 


A. An adverse claim to the contents of a safe deposit box, or to property held in safekeeping, is 
not sufficient to require the lessor to deny access to its lessee unless: : 

(1) the lessor is directed to do so by a court order issued in an action in which the lessee is 
served with process and named as a party by a name which identifies him with the name in which 
the safe deposit box is leased or the property held; or 

(2) the safe deposit box is leased or the property is held in the name of a lessee with the 
addition of words indicating that the contents or property are held in a fiduciary capacity, and the 
adverse claim is supported by an affidavit stating facts disclosing that it is made by or on behalf of 
a beneficiary and that there is a reason to believe that the fiduciary may misappropriate the trust 
property. 

B. A claim is also adverse where one of several lessees claims, contrary to the terms of the 
lease, an exclusive right of access, or where one or more persons claim a right of access as agents 
or officers of a lessee to the exclusion of others as agents or officers, or where it is claimed that a 
lessee is the same person as one using another name. 


History: 1953 Comp., § 48-22-15, enacted by Laws _ ANNOTATIONS 


ain or ot deh Amy, Jur 2d, AL. R. and C.J.S. references. — 10 Am: 
Jur. 2d Banks § 506) °° 
Bank's or safe deposit company's liability for denying 
access to box, 4 A.L.R.3d 1462. 


58-1-16. Special remedies for nonpayment of rent. 


A. Ifthe rental due on a safe deposit box has not been paid for six months, the lessor may send 
a notice by certified or registered mail to the last known address of the lessee stating that the safe 
deposit box will be opened and its contents stored at the expense of the lessee unless payment of 
the rental is made within thirty days. If the rental is not paid within thirty days from the mailing 
of the notice, the box may be opened in the presence of an officer of the lessor and of a notary public 
who is not a director, officer, employee or stockholder of the lessor. The contents shall be sealed in a 
package by the notary public who shall write on the outside the name of the lessee and the date of 
the opening. The notary public shall execute a certificate reciting the name of the lessee, the date 
of the opening of the box and a list of its contents. The certificate shall be included in the package 
and a copy of the certificate shall be sent by registered mail to the last known address of the lessee. 
The package shall then be placed in the general Viphipisa ‘of sei yeinge ata rental not exceeding the 
rental previously charged for the box. ( 
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B. Ifthe contents of the box are not claimed within the time prescribed by the Uniform Dispo- 
sition of Unclaimed Property Act, they shall be disposed of as provided therein. Upon a sale of such 
contents by the state treasurer, the lessor shall be reimbursed for the accrued rental and storage 
charges from the proceeds of the sale. 


History: 1953 Comp., § 48-22-16, enacted by Laws ANNOTATIONS 
1963, ch, 305, § 16; 1975, ch. 330, § 11. i ; 

Compiler's notes, — The Uniform Tarnacition of Tine Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am, 
claimed Property Act, referred to in Subsection B, was Jur, 2d Banks $§ 486 to 492. siaes 
compiled as Chapter 7, Article 8 NMSA 1978 before being « «93 C.J.S: Warehousemen and Safe Depositaries § 71. 


repealed in 1997. For present law, see Uniform Unclaimed 
Property Act, 7-8A-1 NMSA 1978. 


58-1-17. Qualification and fiduciary powers. 


No state bank:shall act as fiduciary unless it is authorized by its articles of incorporation and 
has a permit from the commissioner [director of the financial institutions division of the regulation 
and licensing department]. The commissioner [director] shall not grant the permit unless he finds: 

A. the bank has not less than five hundred thousand dollars ($500,000) capital and surplus; 

B. the bank is in a sound financial condition and operated in a prudent and businesslike man- 
ner; and 

C. qualified personnel are available to handle trust matters. 


History: 1953 Comp., § 48-22-17, enacted by Laws Interest or profits: liability for interest or profits on 
1963, ch. 305, § 17; 1975, ch. 330, § 12. funds of estate deposited in bank or trust company which 
Bracketed material. — The bracketed material was _is itself executor, administrator, trustee or guardian, or in 
inserted by the compiler and is not part of the law. which executor, etc., is interested, 88 A.L.R. 205. 
Cross references. — For. director of financial institu- Dealings between bank or trust company and itself act- 
tions, see 9-16-4 NMSA 1978 ing as executor, administrator or trustee, 112 A.L.R. 780. 
Duty and obligation assumed by trust company or other 
ANNOTATIONS person to which will is delivered for safekeeping, 141 
Am, Jur, 2d, A.L.R.,and C.J.S. ref hme artes Aah 
Jur. 2d Banks §§ 303 to AGT HASPEESR OPE 9 C.J.S. Banks and Banking §§ 230, 231. 


58- ts 18. Fiduciary bond or oath exnlivedl 


No asl or bond shall be required of a bank to qualify upon appointment asa REE unless 
the instrument creating a fiduciary position expressly otherwise provides. “0 


History: 1953. Comp,., § 48-22-18, enacted by Laws ANNOTATIONS 


Baa Oe ahbar Am. Jur. 2d, A.L:R: and C.J.S. references. — 10 Am, 
Jur, 2d Banks § 304. . 
3 C.J.S. Banks and Banking 8§ 8,.9. 


58-1-19. Identifioatios and begbbigation of fiduictaty assets; investment 
and deposit of cash. 


ax state hain holding any asset as a fiduciary sia ) 

A. segregate all such assets from any other assets of the bank and frorh the ston of other 
trusts, except as may be permitted by the Uniform Common Trust Fund Act [46-1-13 DRA 1978] 
or by other provisions of law or by the writing creating the trust; and: 

B. record such assets in a separate set of books maintained for fiduciary activitiee: 


History: 1953 Comp., § 48-22-19, enacted by Laws 9 C.J.S. Banks aiid Banking §§ 271, 287, 289. 
19638, ch. 305, § 19. , 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 817. 
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58-1-20. Reserves against deposits. 


A. Astate bank shall maintain such reserves against deposits as may be eriaeaal by the direc- 
tor or, if the state bank is a member of the federal reserve system, by the Federal Reserve Act or by. 
the board of governors of the federal reserve system. 

B. The reserve fund shall consist of legal tender on hand on the premises of the state bank and 
money due on demand from a federal reserve bank or other bank approved as a reserve depository 
by the director, in such amount as the director may prescribe, but shall not exceed at any time the 
reserve requirement ratios promulgated by the board of governors of the federal reserve system 
for national banks. 

C. A state bank may invest up to fifty percent of the required cash reserves in direct obliga- 
tions of the United States government, provided such are limited to not more than one aunt 
days maturity free from encumbrance or pledge. 


History: 1953 Comp., § 48-22-20, enacted by Laws ' ANNOTATIONS 
1963, ch. 305, § 20; 1975, ch. 330, § 13; 1983, ch. 53, § 1; j . ' : 
1989, ch. 209, § 2. Law reviews. — For student symposium, "Constitu- 


Cross references. 2 For the Federal Reserve Act re: tional Revision - State Aid to Private Enterprise in New 


ferred to in Subsection A, see 12 U.S.C, § 221 et seq. Marie aPe A MAE Cs f aot aed 2 — 
° o 9 ° 1° eFobhte = * 


Jur. 2d Banks §§ 339, 419 to 427. 
9 C.J.S, Banks and Banking §§ 23, 740 et seq. 


58-1-21. Loans. 


A. A state bank may lend on the security of the personal obligation of the borrower. 

B. A state bank may lend on the security of personal property but shall not make any loan on 
the security of its own stock, of stock of another bank where the borrower owns, controls or holds 
with the power to vote ten percent or more of the outstanding voting securities of both that bank 
and the lending bank or of its obligation subordinate to deposits. 

C. As used in this subsection, "improved farm land" means any land used for crop or livestock 
production. A state bank may make real estate loans secured by liens upon unimproved real estate, 
upon improved real estate, including improved farmland and improved business and residential 
properties, and upon real estate to be improved by a building to be constructed or in the process 
of construction in an amount that when added to the amount unpaid upon prior mortgages, liens 
and encumbrances, if any, upon'the real estate does not exceed the respective proportions of ap- 
praised value as provided in this section. A loan secured by real estate within the meaning of this 
section shall be in the form of an obligation secured by a mortgage, trust deed or other instrument, 
which shall constitute a lien ‘on real estate in fee or under such rules and regulations as may be 
prescribed by the director, on a leasehold under a lease that does not expire for at least ten years 
beyond the maturity date of both and a state bank may purchase or sell obligations so secured in 
whole or in part. The amount of any such loan made shall not exceed sixty-six and two-thirds per- 
cent of the appraised value if the real estate is unimproved; eighty percent of the appraised value 
if the real estate is improved farmland or is improved by off-site improvements such as streets, 
water, sewers or other utilities; seventy-five percent of the appraised value if the real estate is in 
the process of being improved by a building to be constructed or in the process of construction; or 
ninety percent of the appraised value if the real estate is improved by a building. If any such loan 
exceeds sixty-six and two-thirds percent.of the appraised value of the real estate or if the real es- 
tate is improved with a one- to four-family dwelling, installment payments shall be required that 
are sufficient to amortize the entire principal of the loan within a period of not more than thirty 
years, However: 

(1) the limitations and restrictions set forth in this subsection shall not prevent the re- 
newal or extension of loans and shall not apply to real estate loans that are guaranteed or insured 
by the United States or an agency thereof or by a state or agency or instrumentality thereof; and 

(2) loans that are guaranteed or insured as described in Paragraph (1) of this subsection 
shall not be taken into account in determining the amount of real estate loans that a state bank 
may make in relation to its capital and surplus or its time and savings deposits or in determining 
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the amount of real estate loans secured by other than first liens. Where the collateral for a loan 
consists partly of real estate and partly of other security, only the amount by which the loan ex- 
ceeds the value as collateral of such other security shall:be considered a loan upon the security of 
real estate. In no event shall a loan be considered as a real estate loan where there is a valid and 
binding agreement that is entered into by a financially responsible lender or other party directly 
with the bank that is either for the benefit. of or has been assigned to’ the bank’ and pursuant to 
which agreement the lender or other party is required to advance to the bank within sixty months 
from the date of the making of the loan the full amount of the loan to be made by the bank upon 
the security of real estate. The amount unpaid upon any real estate loan secured by other than a 
first lien, when added to the:amount unpaid upon prior mortgages, liens and encumbrances, shall 
not exceed in an aggregate sum twenty percent of the amount of the capital stock of the bank paid 
in and unimpaired plus twenty percent of the amount of its unimpaired surplus fund. 

D. A state bank may make real estate loans secured by liens upon forest tracts that are prop- 
erly managed in all respects. The loans shall be in the form of an obligation secured by mortgage, 
trust deed or other such instrument, and’a state bank may purchase or sell obligations so secured 
in whole or in part. The amount of any such loan, when added to the amount unpaid upon prior 
mortgages,. liens and encumbrances, if any, shall not exceed sixty-six: and two-thirds percent of 
the appraised fair market value of the growing timber, lands and improvements thereon offered 
as security. The loan shall be made upon such terms and conditions as to assure that at no time 
shall the loan balance, when added to the amount unpaid upon prior mortgages, liens and encum- 
brances, if any, exceed sixty-six and two-thirds percent of the original appraised total value of the 
property then remaining. No such loan shall be made for a longer term than three years, except 
that a loan may be made-for a term not longer than fifteen years if the loan is secured by an am- 
ortized mortgage, deed of trust or other such instrument under the terms of which the installment 
payments are sufficient to amortize the principal of the loan within a period of not more than fif- 
teen years and_at.a rate of at least six and two-thirds percent per year. All such loans secured by 
liens upon forest tracts shall be included in the permissible aggregate of all real estate loans and, 
when secured by other than first liens, in the permissible aggregate of all real estate loans secured 
by other than first liens prescribed in Paragraph (2) of Subsection C of this section, but no state 
bank shall make forest tract loans in an aggregate sum in excess of fifty percent of its capital stock 
paid in and unimpaired plus fifty percent of its unimpaired surplus fund. 

E.. Loans made to finance the construction of a building and having maturities of not to exceed 
sixty months where there is a valid and binding agreement entered into by a financially respon- 
sible lender or other party to. advance the full amount of the bank's loan upon completion of the 
building and loans made to finance the construction of residential or farm buildings and having 
maturities of not to exceed forty-two months may be considered as real estate loans if the loans 
qualify under this section, or such loans may be classed as commercial loans whether or not se- 
cured by a mortgage or similar lien on the real estate upon which the building is being constructed, 
at the option of each state bank that may have an interest in the loan. No state bank shall. invest 
in or be liable on any such loans classed as commercial loans under this subsection in an aggregate 
amount in excess of one hundred percent of its actually paid-in and unimpaired capital plus one 
hundred percent of its unimpaired surplus fund. 

F. Notes representing loans made pursuant to provisions of this section to finance the con- 
struction of residential or farm buildings and having maturities of not to exceed nine months shall 
be eligible for discount as commercial paper if accompanied by a valid and binding agreement to 
advance the full amount of the loan upon the completion of the building, entered into by an indi- 
vidual, partnership, association or corporation acceptable to the discounting bank. 

G. Loans made to any borrower where the bank looks for repayment by relying primarily on 
the borrower's general credit standing and forecast of income, with or without other security, or 
loans secured by an assignment of rents under a lease and where the bank wishes to take a mort- 
gage, deed of trust or other instrument upon real estate, whether or not constituting a first lien, as 
a precaution against contingencies and loans in which the small business administration cooper- 
ates through agreements to participate in an immediate or deferred or guaranteed basis under the 
federal Small Business Act shall not be considered as real estate loans within the meaning of this 
section but shall be classed as commercial loans. 
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'H.» A state bank may make loans upon the security of real estate that donot comply with the 
limitations and restrictions in this’ section. if the total unpaid amount loaned, exclusive of loans 
that subsequently comply with those limitations and restrictions, does not exceed five percent of 
the amount that a state bank may invest in real estate loans. 'The total unpaid amount so loaned 
shall be included in the aggregate sum that the bank may invest in real estate loans.” 

I.; Aloan made by a state bank as a noncomplying loan pursuant to Subsection H of this section 
may be evidenced by a debt instrument and a‘security instrument consisting of a mortgage, deed 


of trust or similar instrument that contain [contains] the following provisions: 

(1) either fixed rate or adjustable rate interest accrual on the debt;. 5 

(2). an authorization for the borrower to make unscheduled payments to reduce the shill 
cipal amount of the’ loan without relieving the borrower from continuing to make payments of 
installments in the amounts specified in the original debt and security instruments; 

(3). the frequency of unscheduled payments shall not exceed ri frequency of jaiatipess: 


payments; and 


(4). authorization for the Korrdwer to retrieve by: pupa eanic: part or all of fle caterer of an 


unscheduled payment previously made. 


J. Loans made pursuant to this section shall be aubjett te seed bomdieonal and limitations as 


the director — prescribe by rule or regulation. 


. History: 1953 ie § 48.22.21, raat by Laws 


1963, ch. 305, § 21; 1973, ch. 127, § 1; 1975, ch. 330, § 


14; 1997, ch. 23, § 2; 1998, ch. 40, § 1; 1999, ch. 218, § 2. 

Cross references, — For the federal Small Business 
Act-referenced. in Subsection G, see 15 U.S.C, §,631 et seq, 
..Bracketed material. — The bracketed word ."con- 


tains" in Subsection Iwas inserted by the paripuiek and is 


not part of the law. 


The 1999 amendment, effective June 18, 1999, in): 


Subsection C, added the first sentence, inserted :' ‘on a 
leasehold under a lease that does not expire for at least 


ten years beyond the maturity date of both" in the third | 


sentence and "farmland or is improved" in the fourth sen- 
tence; and made minor stylistic changes. 

The 1998 amendment, effective May 20, 1998, in Sub- 
sections C and D, substituted "A" for "Any"; deleted "here- 
tofore made" following "of loans" in Paragraph C(1); in 
Paragraph C(2), deleted "security" preceding "and partly", 
deleted "either" following "other party", and inserted "ei- 
ther" in the third sentence; deleted "or obligations" pre- 


ceding "secured by mortgage'.in Subséction D; deleted _ 


"provided, that" following "in the loan" in Subsection E; 
substituted "pursuant to provisions of" for "under" near 
the beginning of Subsection F; added Subsection I and re- 
designated former Subsection I as Subsection J; and made 
minor stylistic changes throughout the:section. . 

The 1997 amendment, effective July 1, 1997, deleted 
"of stock of a holding company of which the bank is a part" 
following "security of its own stock" in Subsection B; sub- 
stituted "director" for "commissioner on a leasehold under 
a lease which does not expire for at least ten years be- 
yond maturity date of the loan" in the second sentence of 
Subsection C, substituted "eighty percent of the appraised 
value" for "seventy-five percent of the appraised value" 
in the third sentence of Subsection C, deleted “Except as 
otherwise provided, no such bank shall make real estate 
loans in an aggregate sum in excegs of the,amount of the 
capital stock of such bank paid in and unimpaired plus 


the amount of its unimpaired surplus fund, or in excess of ~ 


the amount of its time and savings deposits, whichever is 


58-1-22. Investments. 


greater; provided, that" from the beginning of the second 
sentence in Paragraph C(2), rewrote Subsection.G_so as 
to delete the (1) and (2) designations and the references 
thereto, substituted "director" for "commissioner" in Sub- 
section I, and made she ehanges throughout the sec- 
tion. , 


ANNOTATIONS 


Law reviews. — For student symposium, "Constitu- 
tional Revision - State Aid to Private Enterprise in New 
Mexico," see 9 Nat. Resources J, 457 (1969)... 

Am. Jur. 2d, A.L.R. and C.J.S. retercnces. —10Am. 
Jur, 2d Banks § 683, 

Power of banking corporation ne loan money for others, 


_ 88 ALR. 597. 


Liability of guarantor of obligations to bank as affected 
by limitation of amount which bank’ may legally loan, 92 
A.L,R. 341. 

Financial statement by borrower as basis of loan or ex- 


‘tension of credit, 104 A.L.R. 921. 


Noncompliancé by bank with statutory provisions relat- 
ing to loans or discounts as defense to recovery of loan or 
enforcement of its security, 125 A.L.R, 1512. 

Recoverability of compensatory damages for mental an- 


~ guish or emotional distress for breach of contract to lend 


money, 52 A.L.R.4th 826. 

Construction and application of 18 USCS § 215, pun- 
ishing receipt or offering of commissions or gifts by or to 
bank officer for procuring loans, 114 A.L.R. Fed. 487. 

, 9 C.J.S. Banks and Banking §§ 460 et seq., 466. 

Restrictions on length of loan period. — There is 
no legislative prohibition against the use of a variable in- 


terest rate clause on long term loans secured with realty. 


In the case where. an increase in interest is. achieved. by 
lengthening the maturity date of the loan to allow more 
interest to be paid over the life of the loan, rather than 
by increasing the monthly payments, there are certain re- 
strictions as to the maximum length of the loan period. 
1976 Op. Att'y Gen. No, 76-22, 


A. In addition to other investments expressly authorized by the Banking Act [58- 1- - NMSA 


1978], a state bank may: 
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(1) purchase or discount obligations that satisfy the requirements of the Banking Act for 
loans; é 
(2) purchase or discount obligations of the United States or a state of the United States 
or bonds or debentures issued pursuant to the Federal Farm Loan Act, as amended, and the Farm 
Credit Act of 1933, as amended; 

(3) purchase or discount obligations in amounts not to exceed ten percent of its capital and 
surplus for each of the following: the inter-American development bank, the African development 
bank, the Asian development bank and the international bank for reconstruction and redevelopment; 

(4) purchase or discount obligations of a territory of the United States, a subdivision or in- 
strumentality of a state or territory of the United States or an authority organized under either state 
law, an interstate compact or by substantially identical legislation adopted by two or more states; 

(5) purchase or discount obligations of a corporation chartered by the United States or a 
state thereof doing business in the United States that are approved by the director for investment; 

(6) invest in industrial revenue bonds issued by the state or any of its political subdivi- 
sions up to twenty percent of its capital and surplus for any one issue, with a total in all such is- 
sues not to exceed fifty percent of its capital and surplus; 

(7) invest an amount not exceeding twenty percent of its capital and surplus in any one 
issue for revenue obligations issued to provide, enlarge or improve electric power, gas, water, sewer 
facilities and other public facilities by any city or town located in the state; and 

(8) invest in any obligation in which a national bank is authorized to invest at the time of 
making the investment, notwithstanding any provisions to the contrary in the Banking Act. 

B. A state bank authorized to exercise trust powers may invest an amount not exceeding ten 
percent of its capital in the stock of a corporation owned entirely by banks and exclusively engaged 
in a trust company business and maintaining its offices on the premises used by the bank or an- 
other bank also owning part of its capital stock or adjacent to the premises of any bank owning 
part of its stock. 

C. A state bank may invest an amount not exceeding twenty-five percent of its capital and 
surplus in the stock and obligations of a corporation owning the premises occupied by the bank for 
the transaction of its business. 

D. A state bank may purchase or sell without recourse against it any security upon the order 
of a customer and for his account. 

E. A state bank may invest an amount approved by the director in the stock of a corporation 
owned entirely by banks and engaged in providing record-keeping services using electronic or 
other similar machines. 

F. A state bank may make an investment or conduct an activity the director determines is a 
part of or is incidental to the business of banking notwithstanding any provision to the contrary 
in the Banking Act. 


History: 1953 Comp., § 48-22-22, enacted by Laws 
1963, ch. 305, § 22; 1975, ch. 330, § 15; 1988, ch. 22, $1; 
1997, ch, 23, § 3, 

The 1997 amendment, effective July 1, 1997, added 
Subsection F and made minor stylistic changes i in Para- 
graphs A(1) and (5). 

Federal acts. — The Federal Farm Loan Act and the 
federal Farm Credit Act of 1933 appeared as 12 U.S.C. § 
641 et seq.; those provisions were repealed or superseded 
in 1971, Current comparable provisions are 12 U.S.C. § 
2001 et seq. 


58-1-23. Acceptances. 
A. Abank may accept: 


ANNOTATIONS 


State chartered banks and savings and loan as- 
sociations are permitted to invest in mutual funds. 
1987 Op. Att'y Gen. No. 87-04. 

Mutual funds may not be pledged as collateral 
for depositions of public funds. 1987 Op. Att'y Gen. 
No. 87-04. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 157. 

Liability of bank for losses incurred on loans or invest- 
ments made on recommendation of its officers or employ- 
ees, 113 A.L.R. 246. 

9 C.J.S. Banks. and Banking § 184, 


(1) a draft which has not more than one hundred eighty days sight to run, dxclisive of 


days of grace, and is drawn to finance the purchase of goods, with maturity in accordance with the 
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original terms of purchase, or is secured by shipping documents transferring or securing title to 
goods or by receipt of a licensed or bonded warehouse or elevator ical or securing title to 
readily marketable, nonperishable staples; and 
(2) ‘a draft which has'‘no more than ninety days sight to run; alanine of days of grace, and 
is drawn by a bank outside the continental limits of the United States for the purpose of furnish- 
ing-dollar exchange for trade. | 
B. A'bank may issue a letter of credit, but unless. the Sabaiies esiifoenéd to draw upon the 
bank or its correspondents is limited to such drafts as a bank is authorized by this section to ac- 
cept, the amount of the credit outstanding at any one time shall be deemed to be a loan to the 
penen for whose account the credit was issued. 


History: 1953 Comp., § 48-22-23, phi by Laws What amounts to acceptance extrinsic to check, 26 


1963, ch, 305, § 23; 1985, ch. 56, § 3, A.L.R..312, : 
Cross references. — For letters of credit, see Chap- Duties of collecting bank with respect to presenting 
ter 55, Article 5:NMSA 1978. draft or bill of exchange for acceptance, 39 A.L.R.2d 1296. 
ANNOTATIONS 9C.J.S. Banks and Banking §§ 204, 219, 238 et seq., 405. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am, 
Jur. 2d Banks §§ 577 to 586. 


58-1-24. Diversification of loans and investments. 


A. Astate bank shall not extend credit directly by means of discount notes, issuance of letters 
of credit, acceptance of drafts or otherwise, or purchase any bond, note, bill of exchange or any 
evidence of indebtedness, when by reason of such extension of credit or purchase, the totals of the 
obligations so acquired that are held by the state bank will exceed: 

(1) sixty percent of total deposits or seventy-five percent of savings, whichever is greater, 
for obligations secured by real estate, together with the current market value of any real estate 
owned by the bank and not used in its banking business; or 

(2) thirty-five percent of capital and surplus for obligations of the same obligor. 

B. The limitations of Paragraph (2) of Subsection A of this section shall not apply to loans and 
investments otherwise authorized by the Banking Act [58-1-1 NMSA 1978] if the obligations are: 

(1) obligations of the United States, general obligations of a state or a political subdivision 
thereof or of a federal reserve bank; 7 

(2) secured as to principal and interest by the guarantee, insurance or other like commit- 
ment of the United States, an agency of the United States or a federal reserve bank, whether the 
commitment provides for payment in cash or in obligations of the United States; 

(3) secured by obligations of the United States, a state or a political subdivision thereof 
having a value of one hundred percent of the amount thereof; 

(4) upon notes or drafts having a maturity of not more than twelve months exclusive of 
days of grace, drawn in good faith against actually existing values.and secured by an instrument 
transferring or securing title to goods in process of shipment or to livestock, or creating a lien on 
livestock to the amount of the value of the security, but the limitation on such obligations shall be 
thirty percent of capital and surplus; 

(5) “upon notes or drafts secured by trust receipts, shipping documents or receipts of a 
licensed or bonded warehouse or elevator transferring or securing title to readily marketable, non- 
perishable staples to the amount of eighty percent of the value of the security, and this exemption 
shall not apply: 

(a) unless the staples are insured, if it is customary to insure them; or 
(b) for more than ten months to obligations of the same obligor arising from the same 
transaction or secured by the same staples; 

(6) secured by the assignment of accounts receivable to the extent of eighty percent of the 
amount of such accounts not overdue, but the limitation of these Ss shall be thirty percent 
of capital and surplus; 

. (7). those arising out of the daily transaction of the business of any clearinghouse associa- 
tion; or 
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(8). obligations that-are fully. secured by a pledge of a time certificate of deposit issued by 
the same state-chartered bank in an amount equal to or exceeding the amount of the obligation. 
C. In calculating, for the purposes of this section, the obligations of a single sir or the obli- 
gations of a specified class, there shall be included: 

(1) the direct liability of the maker; the atdourit of a loan made to a ptpertor an to the ex- 
tent that the proceeds of the loan directly or indirectly are to be loaned to the individual; 

(2) in the case of obligations of a partnership or association, the obligations of each general 
partner or of each member of the association; the amount of a loan made to a corporation’ to the 
extent that the proceeds of the loan directly or indirectly are to be posries to the partnership or 
association; 

(3) in the case of abl enkidbs ofa Sabra partner or a member of an association, the obliga- 
tions of the partnership or association; 

(4) in the case of obligations of a corporation, the obligations of any subsidiaries in which 
it owns, directly or indirectly, a majority of the outstanding voting stock; 

(5). in the case of obligations of a corporation, the amount of a loan made to any Heit per- 
son to the extent that the proceeds of the loan directly or indirectly are to be: 
(a) loaned to the corporation; 
(b) used for the acquisition from the corporation of any securities issued by the corpo- 
ration, other than securities acquired by an underwriter for public offering; or 
(c) transferred to the corporation without fair and adequate consideration; and 

(6) the discharge of an equivalent amount of debt previously incurred in good faith or 

value shall be deemed fair and adequate consideration. ; 


Bad loans, liability of bank directors for losses on, 45 
A.L.R. 678, 77 A.L.R. 543, 11 A.L:R, Fed. 606. 


‘History: 1953 Comp., § 48-22-24, enacted by Laws 
1963, ch. 305, § 24; 1975, ch. 380, § 16; 1983, ch. 102, § 


1; 1999, ch. 213, § 3; 2005, ch. 90, § 1. 

The 2005 amendment, effective June 17, 2005, 
changes the percentage in Subsection A(2) of capital and 
surplus for obligations of the same obligor from twenty 
percent to thirty-five percent. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "sixty percent" for "thirty percent" at the beginning 
of Paragraph A(1) and made minor stylistic changes. 


ANNOTATIONS | 


Liability;of bank for losses incurred on loans or invest- 
ments made on recommendation of its officers or employ- 
ees, 118 A.L.R. 246. 

Noncempliance by bank with statutory provisions relat- 
ing to loans or discounts as defense to recovery of loan or 


enforcement of its security, 125 A.L.R. 1512. 


“Rights and liabilities of bank paying or giving credit for 
personal check of own officer whose account is not good, 
171, A.L.R. 880, 


9 O.J.S, Banks and Banking § 639. 


Am. Jur, 2d, A.L.R. and C.wJ.S.. references. _ Pow- 
ers of banking corporation to loan money for others, 33 
A.L.R. 597. 


58-1-25. Acquisition of property to satisfy or protect previous loan. ‘ 


A state bank may take property of any kind to satisfy or protect a loan previously made in good 
faith and in the ordinary course of business. Property acquired 1 in RAE SCGD of a loan shall be 
held subject to the limitations in this section. 

A. Stock shall be sold within one hundred eighty days or such Bénind as the director may allow. 

B. Real estate may be used in the banking business, subject to the conditions prescribed by 
the Banking Act [58-1-1 NMSA 1978] for property purchased for such use, or may be rented. Real 
estate may be improved to facilitate its sale. Unless used in the banking business, real estate shall 
be sold within five years or such period as the director may allow. 

C. Other property, the acquisition of which is not otherwise authorized by the Banking Act, 
shall be sold within one hundred eighty days or such longer period as the director may allow. 

D. The property shall be entered on the books at cost or fair market value, whichever is less. 
Upon transfer to other real estate owned, fair value shall be substantiated by a current appraisal 
prepared by an independent, qualified appraiser. All instructions from the bank to the appraiser 
shall be in writing. The appraisal shall recite all of the bank's instructions to the appraiser. If the 
property remains unsold, bank records shall be documented reflecting the bank's diligent efforts to 
effect: sale; On or before each annual anniversary from the date of acquisition while the property 
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remains unsold, the bank shall obtain, from an independent qualified appraiser, a current ap- 
praisal or, in letter form, certification that the fair market value has not declined. 

E. The requirements for an appraisal upon transfer to other real estate owned, subsequent 
annual anniversary appraisal or letter certification are waived if the entire property is recorded 
at or below the lower of five percent of the bank's equity capital exclusive of valuation reserves or 
seventy-five thousand dollars ($75,000). The director may require an appraisal on a property of 
lesser value at his discretion. 

F.. For other real estate owned, recorded at or below two hundred. fifty Blantetid dollars 
($250,000), the appraisal requirements prescribed will be waived at the option of the bank if the 
original book value of the property is charged off at a rate of ten percent for the first year, fifteen 
percent for the second year, twenty percent for the third year, twenty-five percent for the fourth 
year and thirty percent for the fifth year. 


History: 1953 Comp., § 48-22-25, enacted by Laws ANNOTATIONS 


) 9 H e 30 ; 3 ° 
31000, ob, i ial oh BER, § 1a AORAL SR: ANY F Am. Jur. 2d, A.L.R, and 'C.J.S. FELTenCe Ss —10Am. 


The 1999 amendment, effective June 18, 1999, de. Jur. 2d Banks §§ 280, 281. 
leted "additional" preceding "period" in Subsection A and Power of bank. officer respecting security or callaters! 


"longer" preceding "period" in the second sentence in Sub- held by bank, 11 A.L.R.2d 1305. 
section B; added Subsections E and F; and made minor 9 C.d.S. Banks and Banking § 242. 
stylistic changes. 


58-1-26. Acquisition of banking premises and equipment. 


A. Astate bank may acquire real estate and equipment and improve real estate to be used in 
the transaction of its business and may rent to others any space so acquired in a building in ex- 
cess of actual need. Unless a larger investment is authorized by the commissioner [director of the 
financial institutions division of the regulation and licensing department], no bank shall invest: 

(1) .more than sixty percent of capital and surplus in land, building and equipment (other 
than safe deposit equipment); nor 

(2) more than ten percent of capital and surplus, in addition to the above, in safe deposit 
equipment, 

B. Astate bank may become the owner and lessor of personal property acquired upon the spe- 
cific request and for the use of a customer and may incur such additional obligations as may be 
incident to becoming an owner and lessor of such property. 


History: 1953 Comp., § 48-22-26, enacted by Laws ANNOTATIONS 
1963, ch, 305, § 26; 1975, ch. 330, § 18. 

Bracketed material, — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am, 
inserted by the compiler and is not part of the law. Jur, 2d Banks ‘ 279, 


9 C.J.S, Banks and Banking § 237, 


58-1-27. Sale of assets in ordinary course. 


A bank may sell any asset in the ordinary course of business, or with the approval of the com- 
missioner [director of the financial institutions division of the regulation and licensing depart- 
ment] in any other circumstance, but the sale of all or substantially all of the assets of a bank or of 
a department thereof is governed by Section 58-4-9 NMSA 1978. ere 


History: 19538 Comp., § 48-22-27, enacted by Laws Cross references, — For director of financial institu- 
1963, ch. 305, § 27, ; tions, see 9- be 4 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


58-1-28. Borrowing. 


A state bank may borrow money and issue evidence of indebtedness for a loan for temporary 
purposes in an amount not exceeding its capital and surplus or in such larger amount or for such 
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other purposes as the commissioner [director of the financial institutions division of the regulation 
and licensing department] approves. 


History: 1953 Comp., § 48-22-28, enacted by Laws ANNOTATIONS 
1963, ch. 305, § 28. 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Banks §§ 289, 290. 


9 C.J.S. Banks and Banking § 248. 


58-1-29. Issuance of capital debentures or notes. 


A. After obtaining approval of the commissioner [director of the financial institutions division 

of the regulation and licensing department] and the approval of the stockholders owning two- 
thirds of the issued and outstanding shares of stock of the bank entitled to vote, a bank may issue 
and sell its capital debentures or notes. Capital debentures or notes may be converted into shares 
of common or preferred stock in accordance with the provisions of the debentures or notes and un- 
der any terms or conditions prescribed or approved by the commissioner [director]. The principal 
amount of any capital debentures or notes outstanding at any time shall not exceed an amount 
equal to the sum of one hundred percent of the banks’ [bank's] unimpaired paid-in capital stock 
and fifty percent of its unimpaired surplus fund. 
__ B. Capital debentures or notes are an unsecured indebtedness of the bank and are subordinate 
to the claims of depositors and all other creditors of the bank, regardless of whether the claims 
of the depositors or other creditors arose before or after the issuance of the capital debentures or 
notes. In the event of liquidation of the bank, all depositors and other creditors of the bank are 
entitled to be paid in full before any payment is made of principal or interest on the outstanding 
capital debentures or notes, After payment to depositors and creditors, capital debentures or notes 
shall be paid pro rata regardless of the date of their issuance. No payment of the principal of out- 
standing capital debentures or notes shall be made unless, after the payment, the aggregate of the 
capital, surplus, undivided profits and capital debentures or notes then outstanding is equal to the 
aggregate of the foregoing items immediately'after the original issue of the capital debentures or 
notes. Convertible debentures or notes may be issued without offering them to the existing stock- 
holders of the bank if it is so provided in the articles of incorporation of the bank on its organiza- 
Hon, or by later amendment to these articles. 

C, The amounts of outstanding capital debentures or notes legally eet by any bank shall 
be treated as capital for the purpose of computing the loan limits prescribed in Section 58-1-24 
NMSA 1978 and for determining the amount of money a state bank may borrow for temporary 
purposes as provided in Section 58-1-28 NMSA 1978, and for computing the amount that may be 
invested in banking premises under the provisions of Section 58-1-26 NMSA 1978. 


History: 1953 Comp., § 48-22-28.1, enacted by Laws a general grant of authority for state-chartered banks to 


1965, ch. 23, § 1; 1969, ch, 253, § 1. issue preferred stock as a means of raising equity capital 
Bracketed material. — The bracketed: material was . for the institution. 1979 Op. Att'y Gen. No, 79-06. 

inserted by the compiler and is not part of the law. Capital debentures, notes not "capital stock". — 

Cross references, — For director of financial institu- Even though Subsection C of this section provides that 

tions, see 9-16-4 NMBA ITe: ‘capital debentures or notes may be treated as "capital" 

forthe purposes of computing the loan limit ‘as prescribed 

_ANN OTATIONS by Section 58-1-24 NMSA 1978, these debentures or notes 


are actually an indebtedness of the banks unless and un- 


Purpose of section is to provide restrictions on the ac- 
as Be til they are converted into shares of common or preferred 


cumulation of debt capital by a banking institution. 1979 


Op. Att'y Gen. No. 79-06. stock. Since they represent indebtedness they are‘not cap- 
S imited right to issue preferred stock. — A bank ital stock within the meaning of Section 6-10-36 NMSA 
chartered under the provisions of the New Mexico Bank- Dee. 1966 Op. Att'y Gen. No, 66-39 (rendered under prior 


ing Act may only issue preferred stock upon conversion of 
capital notes or debentures pursuant to this section. 1979 Am. Jur, 2d, A.L.R, and C.J.S. references. — 10 Am. 
Op. Att'y Gen. No, 79-06. Jur, 2d Banks § 321. eee 

Subsection A authorizes a state-chartered bank to issue Statutory added liability of holders of bank stock or 
preferred stock only in the circumstance of a conversion other corporate stock the issue of which was ultra vires, 
of a note or capital debenture of the bank, and then only invalid, or irregular, 86 A.L.R, 816, 
under the terms and conditions prescribed by the direc- 9 C.J.S, Banks and Banking § 240. 
tor of the financial institutions division. It does not create 
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58-1-30. Pledge of assets. : 


A bank may pledge its assets to: 

A. enable it to act as agent for the sale of obligations of the United States; 

B.. secure borrowed funds; or 

C. secure deposits when the depositor is required to obtain such security by the laws of fio 
_ United States, the terms of any interstate compact or by the laws of any state. 


History: 1958 Comp., § 48-22-29, enacted Wey Laws Power of bank to pledge assets to secure general deposi- 
1968, ch. 305, § 29. ' _ tors, 65 A.L.R. 1412, 87 A.L.R. 1456, 101 A.L.R. 515, 112 
A.L.R. 483. 
ANNOTATIONS | 9 C.J.S, Banks and Banking § 243. 


~ Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks Es 419 to 422. 


58-1-31. Endorsement and signature guaranty and unauthorized. 
assumption of liability. 


A. A state bank may assume secondary liability as_an endorser of a negotiable or nonnegotia- 
ble instrument, which it owns or has received for collection. A state bank may assume the liability 
of the guarantor of the genuineness of a signature. 

B. Except.as expressly, permitted in the Banking Act [58- 1-1 NMSA 1978], a state bank shall 
not assume liability as an insurer or as a guarantor or indorser [endorser] of any security instru- 
ment or obligation. 


History: 1953 Comp. 3 48-22-50, Harr: by Laws ANNOTATIONS 
1963, ch. 305, § 30. 

Bracketed material. The bracketed material was © Am, Jur, 2d, ALR. and Cul.S, refer CCR at ~ 10 Am, 
inserted. by the compiler and is not partiof the law. 7 Jur, 2d Banks §§ 614, 634, 635, 


Authority of officer or agent to bind corporation a as guar- 
ssi or surety, 34 A.L.R.2d 290. 


58-1-32. Director of the financial institutions division; appointment and 
qualifications; salary. 


Upon the effective date of the Commerce and Industry Department Act, the title of the com- 
missioner of banking shall be changed to the "director of the financial institutions division". All 
powers and duties heretofore vested by law or otherwise in the state bank examiner or commis- 
sioner of banking are, hereby transferred to the director of the financial institutions division and 
all statutory references to the state bank examiner or commissioner of banking shall be construed 
to mean the director of the financial institutions division. The director of the financial institutions 
division shall be appointed by. the secretary of the commerce and industry department by and with 
the governor's approval and by and with the consent of the senate for a term of four years, which 
term’shall expire when his successor is duly appointed and qualified. He shall not be interested 
as a stockholder in any bank, savings and. loan association, small loan licensee in this state or any 
corporation qualified or qualifying under Section 48-18-19.6 NMSA 1953, and shall be fully quali- 
fied to perform the duties of the office, The director of the financial institutions division shall be 
the head of the financial institutions division and its bureaus. The director'of the financial institu- 
tions division may appoint an examiner as deputy director to have all his powers and duties in the 
absence of the’ director and may delegate such of his authority and Aritios to other examiners ‘as 
he sees fit. 


Histotyr: 1953 Comp., § 48-22-31, enacted by Laws Compiler's notes, — Section 48-18-19.6, 1953 Comp., 


1968, ch. 305, § 31; 1971, ch. 81, s rf 1971, ch. 234, § 2; referred to in this section, was repealed by Laws 1965, ch. 

1977, ch. 245, § 120. 312, § 15..See now 58-13B-23 NMSA 1978 as to relcigee 33 
Cross references, — For absuiitau of director, see tion by qualification, . 

9-16-6B(10), 9-16-7 NMSA 1978. ° Commerce and indaabtijan department. — inves 


1988, ch, 297, § 33, abolishes the commerce and industry 
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department, referred to in this section. Laws 1983, ch.. ANNOTATIONS 
297, § 20 creates the regulation and licensing department ; 
with a financial institutions division. Laws 1983, ch. 297, Am. Jur. 2d, A.L.R. and C.J, S. references, — 10 Am. 


. Jur. 2d Banks § 17. 


81, transfers th 1, ete., of the fi ] institu- 
: Ae Sag BSA A ate 5 ee i 9 O.J,8, Banks and Banking § 10 et seq. 


tions division of the commerce and industry department 
to the financial institutions division of the regulation and 
licensing department. See 9-16-4 NMSA 1978. 


58-1-33. Oath of secrecy; surety bonds. 


The director and all officers and employees of the division shall, before entering upon the dis- 
charge of their duties, in addition to any oath required by the constitution of New Mexico, take 
and subscribe an oath to keep secret all information acquired by them in the discharge of their 
duties under the Banking Act [58-1-1 NMSA 1978] except as may be otherwise required by law. All 
employees of the division shall be covered under,the surety bond provided Purauant to the Surety 
Bond Act [10-2-13 NMSA 1978]. ! 


History: 1953 Comp., § 48-22-32, enacted by Laws : ANNOTATIONS 
1963, ch. 305, § 32; 1995, ch. 190, § 7. 
The 1995 amendmicats effective June 16, 1995, re- Am. Jur. 2d, A.L.R. and:C.J.S, references, — 10 Am: 


Jur. 2d Banks §§ 82 to 98. 


wrote this section to the extent that a detailed comparison 9 CJS. Banks and Banking § 103. 


is impracticable. 


58- 1-34. Powers of aikiceale 


A. In addition to other powers conferred by law, the fiebeion has power to: 

(1) restrict the withdrawal of deposits from all or one or more state banks where he finds 
that extraordinary circumstances make such restriction necessary for the property protection of 
depositors in the affected institution; 

(2) authorize a state bank to: 

(a) participate in a public agency created under the laws of this state or of the United 
States the purpose of which is to afford advantages or safeguards to banks or to depositors and to 
comply with all requirements and conditions imposed upon such participants; 

(b) engage in any banking activity in which insured depository institutions subject 
to the jurisdiction of the federal government may be authorized by federal legislation to engage, 
provided he finds state banks or their depositors may be injured or liable to injury if the authoriza- 
tion is not given; and 

(c) offer any product or service that is at the time authorized or permitted to any 
insured depository institution, provided that powers conferred by this subparagraph shall always 
be subject to the same limitations and restrictions that are applicable to the insured depository 
institution offering the product or service; 

(3) order the holder of shares in a bank to refrain from voting the shares on any matter 
if he finds that an order is necessary to protect the institution against reckless, incompetent or 
careless management, to safeguard. the funds of depositors or to prevent the willful violation of 
the Banking Act [58-1-1 NMSA 1978] or of any lawful rule or order issued pursuant to that act, in 
which case the shares of such a holder shall not be counted in determining the existence of a quo- 
rum or a percentage of the outstanding shares necessary to take any corporate action; and 

(4) order any person to cease violating a provision of the Banking Act or a lawful regula® 
tion issued pursuant to that act or to cease engaging in any unsound banking practice. 

B. The director may remove or suspend, for a period of not more than three years, a director, 
trustee, officer or employee of a state bank who becomes ineligible to hold his position or who, after 
receipt of an order to cease pursuant to Subsection A of this section, violates the Banking Act or 
a lawful regulation or order issued pursuant to that act or who is dishonest or who is reckless or 
grossly incompetent in the conduct of banking business, It is unlawful for any such person after 
receipt of a removal or suspension order to perform any duty or exercise any power of any state 
bank for a period of three years or the period of suspension. A removal or suspension order shall 
specify the grounds thereof, and a copy of the order shall be sent to the bank concerned. 


21 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


58-1-35 FINANCIAL INSTITUTIONS. AND REGULATIONS 58-1-35 


C. Notice and hearing'shall be provided in advance of any action taken by the director under 
the authority of this section. The notice shall specify the'time and place of the heaene: 

D. The director has power to require a state bank to: 

(1) maintain its records in accordance with standard banking practices; 

(2) observe generally recognized methods and standards which he may prescribe for deter- 
mining the value of various types of assets; 

(3) charge off the whole or any part of an asset which cannot So hai be held; 

(4) write down an asset to its market value; 

(5) file or record liens and other interests in rope 

(6)* obtain a financial statement from a borrower; 

(7) obtain insurance against damage to real estate taken as security; 

(8) search or obtain insurance of the title to real estate taken as security; and 

(9) maintain adequate insurance against such other risks as the director may determine 
to be necessary and appropriate for the protection of depositors and the public. 

E. The director has the power to subpoena witnesses, compel their attendance, require the 
production of evidence, administer an oath and examine any person under oath in connection with 
any subject relating to duty imposed upon or a power vested in the director. These powérs shall be 
enforced by the district court of the district in which the hearing is held. 

F, The director may, on petition of any interested person and after hearing, issue a declaratory 
order with respect to the applicability of the Banking Act [58-1-1 NMSA 1978] or a rule issued 
pursuant to that act to any person, property or state of facts. The order shall bind the director and 
all parties to the proceeding on the state of facts declared unless.it is modified or reversed by a 
court. A declaratory order may be reviewed and enforced in the same manner as other orders of 
the director, but the refusal to issue a declaratory order shall be reviewable. [ 

G. No person shall be subjected to any civil or criminal liability for any act or ommission 
[omission] to act in good faith in reliance upon an existing order,regulation or definition of the 
director, notwithstanding a subsequent decision by a court invalidating the order, regulation or 
definition. 


History: 1953 Comp., § 48-22-33, enacted by Laws ~. . section;in Paragraph A(2) substituted "insured depository 


1963, ch, 305, § 33; 1999, ch. 213, § 5. institutions" for "banks" in Subparagraph (b) and added 
Cross references, — For examination of federal re- pubparagraph (c); and made minor stylistic changes. 

serve banks, see 58-5-10 NMSA 1978. 
For director of financial institutions, see 9-16-4 NMSA , ANNOTATIONS | 

1978. Law reviews. — For, article, "New Mexico Restraint 
For Trust Company Act, see 58-9-1 NMSA 1978. of Trade Statutes - A Legislative Proposal," see 9 N.M.L. 
For Residential Home Loan Act, see 56-8-22 NMSA Rev. 1 (1978-79). 

1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 


Bracketed heprvns yi — The bracketed material was Bank's liability, under state law, for disclosing finan- 


inserted by the compiler and is not part of the law. 1 in 
The 1999 amendment, effective June 18, 1999, sub- nie ae concerning Reposition, °F PoSiARe al 


stituted "director" for "commissioner" throughout the 9 C.J.S. Banks and Banking §§ 8, 9. 


58-1-35. Employees [Examiners] and clerks; ‘designation of deputy. 


The commissioner [director of the financial institutions division of the regulation and licensing 
department] may. appoint and employ such examiners and clerks as the business of his office may 
require and as may be provided for by law at such salaries, payable out of the salary fund, as may 
be provided by law, In the event the business of the office shall require, the commissioner [direc- 
tor} may designate one or more of the examiners to actie as his deputy with all the powers herein 


conferred: upon the commissioner ldigebtar!, leer 
History: 1953 Comp., § 48-22-38,1;, renee by ae ~~ | »~ANNOTATIONS 
1975, ch, 330, § 19. 
‘Bracketed material. — The brackéted material was = _ Am.dur. 2d, A,L.R. and C.J.S, references. — 10 Am. 


ted by th iler and is not part of the 1 Jur. 2d Banks § 18, 
an Pi AR hh Chek widen jal 9 CJ, S. Banks and Banking § 10 et seq. 
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58-1-36. Seal of the director. 


The, director shall have a seal of office containing the words "Director of the Financial: Institu- 
tions Division of the Regulation and Licensing Department", in the form of a circle and containing 
the word "Seal" within the circle. 


History: 1953 Comp., § 48-22-33.2, enacted by Laws "shall have", substituted "Regulation and Licensing De- 
1975, ch. 330, § 20; 1977, ch, 245, § 121; 1991, ch. 120, partment” for "Commerce and Industry Department", and 
$1, “inserted ' containing", 


The 1991 amendment, effective June 14, 1991, ie 
leted “of the financial institutions division" preceding | 


58-1-37. Office of the commissioner [director]; delegation of powers. 


The commissioner [director of the financial institutions division of the-regulation and licensing 
department] shall maintain an office at the state capitol in.Santa Fe. He may delegate to his depu- 
ties such of his powers and ‘authorities as he may see fit; and such deputy or deputies shall have 
and exercise only the powers and authorities so delegated. 


History: 1953 Comp., § 48-22-33.3, enacted by Laws Bracketed material. — The bracketed material was 
1975, ch. 330, § 21. inserted by the compiler and is not part of the law. 


58-1-38. Divulging information prohibited; exchange of information 
with United States; violation a misdemeanor. ' 


Neither the commissioner [director of the financial institutions division of the regulation and 
licensing department], nor his deputies‘or employees, nor the state corporation commission [public 
regulation commission], nor any member'thereof, nor any deputy, clerk or employee in its office 
shall divulge any information acquired by them in the discharge of their duties, except insofar 
as the same may be rendered necessary by law. The commissioner [director] may exchange infor- 
mation as to the conditions of banks with the United States comptroller of the currency, federal 
deposit insurance corporation, federal reserve banks, and banking departments of other states. 
Anyone who violates the provisions of this section shall be deemed guilty of a misdemeanor. 


History: 1953 Comp., § 48-22-33.4, enacted by Laws New Mexico financial institutions to the state treasurer, 


1975, ch. 330, § 22. absent express statutory authorization for such release, 
Bracketed material. — The bracketed material was 1979 Op. Att'y Gen, No. 79-22. 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Laws 1998, ch. 108, § 80 provided that references to the Jur. 2d Banks § 18. 
state corporation commission be construed as references Use or publication of reports of, or information obtained 
to the public regulation commission. by, bank examiners, as affected by their alleged confiden- 
Cross references. — For director of financial institu- tial character, 123 A.L.R; 1278. 
tions, see 9-16-4 NMSA 1978, .. Rights and remedies of financial institution customer 
For penalty for misdemeanor, see 31- 18. 13 and 31-19-1 in relation to subpoena duces tecum exception to general 
NMSA 1978. prohibitions of state right to financial privacy statute, 43 
A.L.R.4th 1157. 
* ANNOTATIONS | Bank's liability, under state law, for disclosing: finan- 
; Furnishing ray oer to state te aa oa cial information concerning depositor or customer, 81 
ited. — The financial institutions division is prohibited A.L.R.4th 377, 


from furnishing information on the financial condition of 9.C.J.S. Banks and Banking §§ 10 et seq., 31. | 


58-1-39.. Bank records; prescribing manner of keeping. 


A. The director has the power to require banks under his supervision to keep their records in 
such manner and form that they will at all times reflect the true condition of the bank and permit 
it to be readily and thoroughly audited. 

B. Every state bank shall retain its business records for such periods as are or may be pre- 
scribed by or in accordance with the provisions of this section. 
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C. Bach state bank shall retain permanently the minute books of meetings of its stockholders 
and directors, its capital stock ledger and capital stock certificate ledger or stubs, its general led- 
ger, its daily statements of condition, its general journal, its investment ledger, its copies of bank 
examination reports and all records which the director in accordance with the provisions of this 
section requires to be retained permanently. 

D. All other bank records shall be retained for such periods as the director i in accordance with 
the provisions of this section prescribes. 

E. The director shall from time to time issue regulations classifying all records kept by the 
state banks and prescribing the period for which records of each class shall be retained. Periods 
may be permanent or for a lesser term of years, Regulations may from time to time be amended or 
repealed. Prior to issuing any such regulation, the director shall consider: 

(1)... actions at law and administrative proceedings in which the production of bank records 
might be necessary or desirable; . 

(2) » state and federal statutes of limitation applicable to such actions or proceedings; 

(8) » the availability of information contained in bank records from other sources; and 

(4) such other matters as the director deems pertinent in order that his regulations will 
require banks to retain their records for as short a period as is commensurate with the interests of 
bank customers and shareholders and of the people of this state in having bank records available. 

F. Any state bank may dispose of any record which has been retained for the period prescribed 
by or in accordance with the provisions of this section for retention of records of its class and shall 
thereafter be under no duty to produce that record in any action or proceeding. 

G. Any state bank may cause any or all records at any time in its custody to be converted into 
electronic images or be reproduced by the microphotographic process, and an image or reproduc- 
tion has the same force and effect as the original and may be admitted in evidence equally with 
the original. 

H. To the extent that they are not in contravention of any law of the United States, the provi- 
sions of this section apply to all banks doing business in this state. ) 


History: 1953 Comp., § 48-22-33,.5, enacted by Laws ANNOTATIONS 


1975, ch. 330, § 23; 1999, ch. 213, § 6. gates 
Cross feterences — For mesma of director, see 58- Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


1-3 NMSA 1978. Jur, 2d Banks § 18. 

The 1999 amendment, effective June 18, 1999, sub- Rights and remedies of financial institution erstomer 
stituted "director" for "commissioner" throughout the sec- int elation to subpoena duces tecum exception to general 
tion; inserted "converted into electronic images or be" and prohibitions of state right to financial privacy statute, 43 


W 4 | | WE S b ti : d a 4 li ti A.L.R.4th 1157. 
aa esi or" in Subsection G; and made minor stylistic 9 C.J.8. Banks and Banking §§ 27, 116. 


58-1-40. Reports of condition; special reports; failure to make; penalty. 


Every bank shall make and file with the director reports not to exceed five in number during the 
calendar year, according to the form that may be prescribed by the director, verified by the oath of the 
president or cashier of incorporated banks and attested by the signature of three or more directors. 
Each such report shall exhibit in detail and as may be required by the director the resources and li- 
abilities of the bank at the close of business on a day past to be specified by the directogin writing, 
the days past to be the days named by the comptroller of the currency in his official calls for reports of 
national banks. When the calls of the comptroller are less than five in number, the director may make 
additional calls on such dates as he deems advisable. The reports shall be transmitted to the director 
within thirty days after the call of the director. The director has power to call for special reports from 
any particular bank whenever, in his judgment, they are necessary to a full and complete understand- 
ing and knowledge of its condition. The reports required by and filed pursuant to this section shall be 
in lieu of all others required by law from banks. Every bank failing to comply with the provisions of 
this section shall pay to the director a penalty of fifty dollars ($50.00) for each day's delay. 


History: 1953 Comp., § 48-22-33.6, enacted by Laws Cross references, — For meaning of director, see 58- 
1975, ch. 330, § 24; 1983, ch. 83, § 1; 1989, ch. 209, § 4; 1-3 NMSA 1978. 
1991, ch. 120, § 2; 1995, ch. 190, § 8. 
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58-1-41 


The 1995 amendment, effective June 16, 1995, deleted 
"publication" following "condition" in the section heading, 
substituted "that" for "which" in the first sentence, deleted 
"and the substance of the reports shall be published by the 
bank in such form as may be prescribed by the director in a 
newspaper of general circulation printed in the city or town 
where the bank is located or, if there is no newspaper of 
general circulation printed in the city or town, in the news- 
paper of general circulation published nearest to the city or 
town within New Mexico" from the end of the fourth sen- 
tence, deleted the former fifth sentence which read, "Proof 
of the publication shall be filed with the director within 
thirty days from the date of the call and in such form as the 
director may prescribe", and deleted "but no such special 
report or any summary of the report shall be required to be 
published" from the end of the fifth sentence. 


58-1-41. Supervision fees. 


BANKING GENERALLY 


58-1-41.1 


» The 1991 amendment, effective June 14, 1991, in the 
first sentence, substituted "the director, verified by the oath 
of the president or cashier" for "him verified by the oath of 


_the president or vice president and cashier or secretary", in 
- the fourth sentence, substituted "thirty days after the call 


of the director, and the substance of the reports" for "twenty 
days after the call of the director therefor, and the substance 
thereof", and in the sixth sentence, substituted "or any sum- 
mary of the report" for "nor any summary thereof". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. —10Am. 
Jur, 2d Banks g 18, 

9 C.J.S. Banks and Banking §§ 27, 122 et seq., 227 et 
seq., 481, 


A. Each state bank shall annually pay to the director a supervision fee. The amount of the su- 
pervision fee paid by each state bank is coe 8 as follows, based upon assets as of December 31: 


If the bank's The assessment 
total assets are— is— 
Over-— But not over— Of excess over— 
(Thousand) (Thousand) This amount— Plus— (Thousand) 
—0- 30,000 .000210 Cet —0- 

30,000 60,000 6,300 .000182 30,000 

60,000 100,000 11,745 .000168. : 60,000 
100,000 150,000 18,465 .000158 100,000 
150,000 200,000 26,340 .000147 150,000 
200,000 33,690 .000143 200,000 


B. The fee shall be paid on or before the March 1 following the asset computation. For failure 
to pay the supervision fee when due, unless excused for cause by the director, the bank shall pay to 
the division one hundred dollars ($100) for every day of its delinquency. 

C. The director may proscribe lower supervision fees by regulation. In determining the amounts 
of the lower fees, the director may use criteria other than total assets of banks. 


History: Laws 1985, ch. 30, § 1; 1989, ch. 209, § 5; 
1997, ch. 23, § 4. 

The 1997 amendment, effective July 1, 1997, deleted 
"financial institutions" preceding "division" in the second 
sentence of Subsection B, and added Subsection C. 

Prior History. — In 1985, former section 58-1-41 
NMSA 1978 was repealed and re-enacted by Laws 1985, 


Chapter 3, Section 1. For prior history, see 1953 Comp., § 
48-22-33.7, enacted by Laws 1975, ch. '330, § 25. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 19. 
9 C.J.S. Banks and Banking § 10 et seq. 


58-1-41.1. Trust department examination; fees. _ 


At least once in each calendar year, the director of the financial institutions division of the regu- 
lation and licensing department shall cause to be examined the condition of the trust department 
of each state bank exercising trust powers. A report of examination shall be sent to the board of 
directors of the bank of which the trust department has been examined. There shall be paid to the 
director for each trust department examination a fee at the rate of one hundred fifty dollars ($150) 
per day, or fraction thereof, for each authorized representative engaged in the examination. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. 
Banks and Banking § 10 et seq. 


History: 1978 Comp., § 58-1-41.1, enacted by Laws 
1985, ch. 30, § 2. 
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58-1-41.2 FINANCIAL INSTITUTIONS AND REGULATIONS 58-1-45 


58-1-41.2. Additional examinations, 


Whenever a bank is examined more than once in any calendar year as provided in Section 58- 
1-46 NMSA 1978, the bank shall pay to the financial institutions division ofthe regulation and 
licensing department an amount determined by the director to be sufficient to reimburse the divi- 
sion for its actual expenses in conducting the examination, 


History: 1978 Comp., § 58-1-41.2, enacted by Laws 
1985, ch. 80, § 3. 


a 9 hale 


58-1-42. Repealed. 


Repeals. — Laws 1999, ch, 213, § 10 ni ae 58- 1-42 June 18, 1999. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1975, ch, 330, § 26, re- 1998 NMSA 1978 on NMOneSource.com. 
lating to fees for filing reports and certificates, effective 


58-1-43. Fees and penalties; disposition. 


The direuvar shall keep a record of all fees and penalties collected a him and all expenses of his 
office. At the end of each month, unless otherwise provided by law, he shall turn over to the state 
treasurer all money collected during the month, together with a verified statement showing when 
and from what source the money was collected. The state treasurer shall deposit and transfer the 
money as provided in Section 9-16-14 phigs!s 1978. 


History: 1953 Comp., § 48-22-33.9, enacted by Laws 
1975, ch. 330, § 27; 1987, ch. 298, § 2. 


58-1-44. Copies of reports and records; evidence; fees. 


Copies of all reports and records concerning banks and banking filed in the office of the commis- 
sioner [director of the financial institutions division of the regulation and licensing department] or 
in the office of the state corporation commission [public regulation commission], certified by them 
or either of them, under the seal of office, shall be received in evidence in all action [actions] with 
like effect as the original thereof, and the commissioner [director] shall charge and collect such 
fees for said copies as are charged for similar papers by the state corporation commission. | 


History: 1953 Comp., § 48-22-33.10, enacted by ANNOTATIONS 
Laws 1975, ch. 330, § 28. reindedt 
Hrackoied material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
inserted by the compiler and is not part of the law. dur, 2d Banks §§ 216, 266. . : 
Laws 1998, ch. 108, § 80 provided that references to the 9 C.J.8, Banks and Banking § 478. 4 


state corporation commission be construed as references 
to the public regulation commission. 


58-1-45. Court review. 


Any person aggrieved and directly affected by an order of the director may apne to the district 
court pursuant to the provisions of Section 39-3-1,1 NMSA 1978. 


History: 1953 Comp., § 48-22-34, pact by Laws The 1999 amendment, effective July 1, 1999, substi- 
1963, ch. 305, § 34; 1998, ch. 55, § BQ; 1999, ‘ch. 265,§ ~~ tuted "Section 39-3-1.1" for "Section 12-8A- 1", 
55. The 1998 amendment, effective ease 1, 1998, 
Cross references, — For procedures governing statu- rewrote this section, 
tory appeals from administration decisions or orders, see heii 
Rule 1-074 NMRA. : Zz ANNOTATIONS ca 


Compiler's notes. — For scope of review of the district Re 
jection of application for permission to file cor- 
778, 907 P.2d 182, i rt le aie apepnpecindaeed. 0+ sane porate papers appealable. — Appellee's rejection of ap- 
182 (1995) ¢ pellants' application under Section 48-22-45 NMSA 1978 
(now Section 58-1-57 NMSA 1978) was an order within the 


26 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


58-1-46 


- ambit of this section and appellants were aggrieved and 
directly affected by it, since the rejection precluded appel- 
lants from filing articles of incorporation with the corpora- 
tion commission (now public regulation commission) and 
obtaining the certificate of authority under Section 48-22- 
49 (now Section,58-1-61 A) NMSA 1978 which. certificate 


58-1-46. Examinations and reports. 


BANKING GENERALLY 


58-1-48 


is required before a proposed state bank may perform any 
act other than perfect its organization. Therefore, the ac- 
tion of appellee in rejecting appellants’ application was 
appealable. Holladay v. Upton, 1968-NMSC-044, 79 N.M. 
1, 438 P.2d 885. 


A. The director shall examine the condition of each state bank at least once in each twelve- 
month period. A report of examination shall be sent to the board of directors of the organization 


examined. 


B. A bank may be renee ey within each eighteen-month orkid if: 
(1) the bank has total assets of less than two hundred fifty million dollars ($250,000,000); 


(2): the bank is well-capitalized; 


(3) when the bank was most recently examined, it was found to be well-managed, and its 
composite condition was found to be outstanding; or for a bank that has total assets of not more 
than one hundred million dollars ($100,000,000), it was found to be outstanding or good; 

(4) the bank is not subject to a formal enforcement proceeding or order; and 

(5) no person acquired control of the bank during the twelve- month period in which an 
examination would be required but for this subsection. 

C. Whenever the director deems it necessary, he may examine any corporation, the majority of 
the stock of which is owned by a state bank or which he finds is controlled by a state bank. 


History: 1953 Comp., § 48-22-35, enacted by Laws 
1963, ch. 305, § 35; 1995, ch. 190, § 9. 

The 1995 amendment, effective June 16, 1995, sub- 
stituted "director" for "commissioner" and "twelve-month 
period" for "calendar year" in Subsection A, added Subsec- 
tion B, redesignated former Subsection B as Subsection C, 
and substituted "director" for "commissioner" in Subsec- 
tion C, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 18. 
Examination and supervision of banks by public officers 


- as impairment of charter rights, 8 A.L.R. 898. 


9 C.J.S. Banks and Banking § 10 et seq. | 


58-1-47. Commissioner's [Director's] annual report. 


A. The commissioner [director of the financial institutions division of the regulation and li- 
censing department] shall report to the governor annually. His report shall include: 
(1) the text of all rules of general application the department has adopted or altered since 


his last annual report; 


(2) a statement of the status and remaining assets and liabilities of any organization 
which the commissioner [director] is managing or is in the process of liquidating; 
~ (8) asummary of all changes occurring since his last annual report by reason of opening 
new state banks, mergers and conversions, increases and decreases in capital and the like; 
(4) acondensed statement of condition of each state bank; and 
(5) such other information concerning the conduct and affairs of his office as he shall see 


fit to report. 


B. The report shall be a public document and shall be printed. 


History: 1958 Comp., § 48-22-36, enacted by Laws 
1963, ch. 305, § 36. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For meaning of director, see 58- 
1-3 NMSA 1978. 

For commerce and industry department, see 58-1-32 
NMSA 1978, 


58-1-48. Records of division. 

Information from the records of the division shall be revealed only with the consent of the direc- 
tor. The records of the division are not public records. Any examination reports, financial informa- 
tion contained in applications for charters or files on investigations relating to violations of the 
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58-1-49 FINANCIAL INSTITUTIONS AND REGULATIONS 58-1-52 


Banking Act [58-1-1 NMSA 1978] that do not or have not yet culminated in.administrative, civil or 
criminal action are confidential and may be released only by order of a court of competent jurisdic- 
tion. ae 


History: 1978 Comp., § 58-1-48, enacted by Laws by Laws 1963, ch. 305, § 87, and enacts the above section, 
1995, ch. 190, § 10. effective June 16, 1995. For provisions of former section, 
Repeals and reenactments. — Laws 1995, ch. 190 § see the 1994 NMSA 1978 on NMOneSource.com. 
10, repeals former section 58-1-48 NMSA 1978, as enacted Ve eaNnoiresd 4 | Sc. 


58-1-49. Banking interests of officers and employees of the department 
of banking [financial institutions division] 


No officer or employee of the department [financial institutions division of the regulation and li- 
censing department] shall be an officer, director, trustee, attorney, owner, shareholder or partner in 
any bank, nor receive, directly or indirectly, any payment or gratuity from any such organization, 
or be indebted to any state bank, or engage,in the negotiation of loans for others with any state 
bank. This provision shall not prohibit being a depositor on the same terms as are available to the 
public generally, or being indebted to a state bank upon an installment debt transferred to a state 
bank in the regular course of business by a creditor. Any employee violating this section shall be 
subject to dismissal by the commissioner [director of the financial institutions division]. 


History: 1953 Comp., § 48-22-38, enacted by Laws Bracketed material, — The bracketed material was 
1963, ch. 305, § 88; 1975, ch. 330, § 29. “inserted by the compiler and is not part of the law. 


58-1-50. Limitation of personal liability. 


No officer or employee of the department [financial institutions division of the regulation and 
licensing department] shall be liable in any civil action for damages for any act done or omitted i in 
good faith in performing the functions of his office. 


History: 1953 Comp., § 48-22-39, enacted by Laws ANNOTATIONS 
1963, ch. 305, § 39. 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Banks § 424. 


Personal liability of members of governmental bank- 
ing departapent or their sureties, 38 A.L.R, 663, 90 A.L.R. 
1423. 


58-1-51. Standards in regulations, 


The commissioner [director of the financial institutions division of the regulation and licensing 
department], in the exercise of the power to make rules and issue regulations pursuant to the 
Banking Act [58-1-1 NMSA 1978], shall act in the interests of promoting and maintaining a sound 
banking system, the security of deposits and depositors and other customers, the preservation of 
the liquid position of banks and in the interest of preventing injurious credit expansions and con- 
tractions. 


History: 1953 Comp., § 48-22-40, enacted by Laws ANNOTATIONS 
1963, ch. 305, § 40. 

Bracketed material. — The bracketed ‘material was Am. Jur, 2d, A.L.R. and CuJ.S. references. — 10. Am. 
inserted by the compiler and is not part of the law. Jur. 2d Banks 83 10 to 19. 


9 C.J.S. Banks and Banking §§ 8, 9. 


58-1-52. Incorporators. 


A state bank may be organized by five or more individual incorporators or a bank holding 
company subject to the requirements of the Banking Act [58-1-1 NMSA 1978]. A majority of the 
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58-1-53 BANKING GENERALLY ; 58-1-54 


incorporators’shall be residents of the state. Each incorporator shall subscribe and pay in full in 
cash for stock having a value of not less than one percent of the authorized capital structure, 


History: 1953 Comp., §.48-22-41, enacted by Laws ANNOTATIONS 
1963, ch. 305, § 41; 1997, ch. 23, § 5. \ , 
The 1997 amendment, effective July 1 1997, inserted Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
“or a bank holding company" in the first sentence. Jur. 2d Banks § 20. 


9 C.J,S. Banks and Banking § 33. ; 


58-1-53. General corporate powers, 


State banks shall have: 

A. all the powers provided and dbitrerea! ‘on them in ‘the Banking Act [58-1-1 NMSA 1978) and 
such general corporate powers as are appropriate to its purpose; 

B. the power to act ‘as a fiduciary in any capacity, after proper qualifications under the Banking 
Act, and if authorized by its articles of incorporation or any amendment thereto; 

C. perpetual succession by its corporate name unless a limited period of duration’ is stated in 
its ‘articles of incorporation; 

D. the power to sue and be sued in any court of Tet or equity; 

E. °'the power to make and use a common seal, and alter the same at pleasure; 

F. the power to appoint such officers and agents as the business of the corporation’ shall re- 
quire, and to allow them suitable compensation; and 

G.' the power to make contributions to the extent authorized, approved or ratified by action of 
the board of directors of the corporation, except as otherwise specifically provided or limited by 
its articles of incorporation, or its bylaws, or by resolution duly adopted by its stockholders, or by 
statute. 


History: 1953 Comp., § 48-22-42, enacted by Laws A solvent bank has.a.right to pledge its securities 


1963, ch. 305, § 42; 1975, ch. 330, § 80. to indemnify a surety who signs a bond in its behalf in 
Cross references: — For fiduciary or custodian depos- order that'the bank may obtain a deposit of public funds. 
iting securities in clearing corporation, see 46-1-12 NMSA Melaven'v. Hunker, 1931-NMSC-0238, 35 N.M. 408, 299 
1978. P..1075 (decided under former law). 
Am. Jur. 2d,'A.L.R. and C.J.S. references. — 10Am. 
ANNOTATIONS Jur, 2d Banks § 270 et seq. 

No claim of ultra vires act by pledging assets. — It Forfeiture or-expiration of corporate charter, powers af- 
was held under former law that the receiver of bank may ter, 47,A.L.R. 1297,'97 A.L.R. 477. ; 
not be heard to say that the pledging of the assets of the Power of a business corporation to donate to a chari- 
bank to secure a deposit of public funds was an ultra vi- table or similar Institution, 39 A.L.R.2d 1192. ; 
res act. Melaven v. Hunker, 1931-NMSC-023, 35 N.M. 408, Banking corporation's power to enter into partnership 
299 P. 1075. or joint venture, 60 A.L.R.2d 917. 


9 C.J.S. Banks and:Banking §§-230, 231. 


58-1-54. Powers of director and of state banks. 


In addition to other powers provided for the director and for state banks in the Banking Act 
[58-1-1 NMSA 1978] notwithstanding any other provision of laws, the director may grant to state 
banks any of the powers and authority that national banks or federally chartered or insured de- 
pository institutions are or may be authorized, empowered, permitted or otherwise allowed, to 
exercise. As used in this section and in Section 58-1-34 NMSA 1978, "federally chartered or in- 
sured depository institution" means a bank, savings bank, savings and loan association or credit 
union. 


History: 1953 Comp., § 48-22-42.1, enacted by Laws the section heading and near the beginning of ‘the sec- 
1978, ch. 180,'§ 1; 1997, ch. 23, § 6; 1999, ch. 213, § 7. tion, substituted "director may grant" for "commissioner 
The 1999 amendment, effective June 18, 1999, in the - | of banking may adopt such rules and regulations as he 
first sentence substituted "any other provision of laws" for, deems necessary and proper, granting" near the middle 
“anything to the contrary in that act", inserted "or federally ~ of the section, substituted "may be authorized" for "may 
chartered or insured depository institutions", and made a hereafter be authorized" and deleted "under federal stat- 
minor stylistic change; and added the second sentence, ‘ utes, rules or regulations" following "allowed to exercise" 
The 1997 amendment, effective July 1, 1997, sub- at the end of the section. 


stituted "director" for "commissioner of banking" in 
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58-1-55 


ANNOTATIONS 


Issuance of preferred stock may be authorized by 
regulation, — Since the Banking Act does not expressly 
prohibit the issuance of preferred stock by state banks, 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-1-56 


by the director of the financial institutions division; in his 
discretion, pursuant to his power under this section. 1979 
Op. Att'y Gen. No. 79-06. 

Am. Jur. 2d, A.L.R. and C.J.S. eiecgee tsi te —9CAIS. 


. Banks and Banking § 10 et se 
such authority may be conferred by regulation adopted  - anks and Banking § q. 


58-1-55. Capital structure; impairment of capital. 


A. Astate bank shall have such capital structure as the commissioner [director of the financial 
institutions division of the regulation and licensing department] shall deem adequate, except that 
no bank hereafter organized shall do business unless it shall have a bona fide minimum paid-up 
capital stock structure of at least, five hundred thousand dollars ($500,000), divided one-half to 
common capital and the remaining one-half to surplus and undivided profits. No bank shall pay a 
dividend on its common stock unless its remaining surplus after payment of such dividend equals 
twenty percent of the minimum common capital requirement. All banks heretofore or hereafter 
organized shall transfer at least a one-fifth part of their net profits, for the preceding accounting pe- 
riod, to their surplus fund until the same equals fifty percent of their common capital stock. When 
the surplus fund of a bank equals fifty. percent of their common capital stock, there shall be added 
to the surplus fund each accounting period, ten percent of the net profits of the bank until the sur- 
plus fund is equal to the common capital stock, and such surplus shall thereafter be maintained un- 
less impaired by unavoidable losses. This section shall not be construed to apply to trust companies. 

B... Whenever the capital of any bank shall be impaired, it shall make no new loans or discounts. 


distinguished in American Hosp. & Life Ins. Co. v. Kunkel, 
1962-NMSC-167, 71 N.M. 164, 376 P.2d 956. 


History: 1953 Comp., § 48-22-43, enacted by Laws 
1963, ch. 305, § 43; 1975, ch. 330, § 31. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Effect when authorized capital stock fully sub- 
scribed. — When the authorized capital stock of a bank- 
ing corporation is fully subscribed, it was held under 
former law that it has no power or authority to solicit 
additional subscriptions to its capital stock, and a note 
given for such subscription is without consideration. Mor- 
rill v. Harris, 1917-NMSC-058, 23 N.M. 146, 167 P. 276, 


Equity capital. — Legislature intended that equity 
capital of banking corporation should be composed of 
common stock, and the issuance by such a corporation of 
preferred stock to raise equity capital was not exprennly 
authorized. 1979 Op, Att'y Gen. No. 79-06. 

Am, Jur. 2d, A.L.R. and C.J.S. references. —.10 Am, 
Jur, 2d Banks § 30. 

Reduction of capital stock and distribution of capital as- 
sets upon reduction, 44A.L.R. 11, 35 A.L.R.2d 1149, 

Validity, construction and effect of statutory provisions 
concerning capital requisites of state incorporation of 


bank, 79 A.L.R.3d 1190. 
9 C.J.S. Banks and Banking § 48 et seq. 


58-1-56. Notice of intention. 


A. The organizers shall file with the director a notice of their intention to organize a state 
bank, signed by each of them. At the time of filing the notice of intention, the organizers shall 
pay an investigation fee of one-half of one percent of the proposed capital structure, not to exceed 
seven thousand five hundred dollars ($7,500). The notice shall be in duplicate and shall state and 
include: — 

(1) the name, residence and arunnecynn of each organizer and the amount of stock to be 
subscribed and to be paid for by each; 

(2) the name and address of an individual within the state who shall act as ‘agent, for the 
organizers; 

(3) the total proposed capital structure, the number of shares, the par value of the shares 
of the proposed state bank and the proposed price per share; 

(4).. whether.it is intended that the proposed state bank shall have trust powers; 

(5) the community in which the proposed state bank is to be located; 

(6) a feasibility study estimating the need for and benefits to be derived by the formation 
of the proposed bank; 

(7) » an annual projection for a five-year period of the expected condition and income ‘of the 
proposed bank; 
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58-1-57 BANKING GENERALLY 58-1-57 
(8) a prospectus describing the stock offering in a form prescribed by the director and in 
compliance with the provisions of the New Mexico Securities Act of 1986 [58-13B-1 NMSA 1978];. 
(9) an executed copy of an escrow agreement that provides the name of a New Mexico 
bank that will act as an escrow agent to receive all funds raised by the stock subscription, and that 
further provides for retention of the funds by the escrow agent until their release is authorized by 
the director; and 

(10) a financial report for each organizer, in a form prescribed by the director, provided all 
financial reports shall remain in the confidential files of the division, and, provided further, pro- 
posed organizers appointed subsequent to the original! notice of intention shall submit a financial 
report upon the date of their appointment. 

B. Ifthe notice of-intention or any accompanying documents do not comply with the require- 
ments of this section, the director shall within twenty days from the date of his receipt of the filing 
of the notice notify the organizers of the defect therein. 

C. Upon approval of the notice of intention by the director, the effective date of the notice shall 
be the date the director received the filing of the notice. 

D. After approval of the notice of intention by the director, the organizers shall: 

(1) issue a subscription receipt to each subscriber and file a duplicate copy with the direc- 
tor, providing that all funds will be returned to the subscriber, with the exception of the organiza- 
tion expense, if the application is denied; and 

(2) file with the escrow agent an executed copy of all subscription agreements, setting 
forth an accounting of all funds collected pursuant to the subscription agreements and providing 
for retention of the funds until their release is authorized by the director; and 

(3) file with the director copies of all subscription agreements, and an accounting of all 
funds collected pursuant to the subscription agreements, immediately following execution of the 
subscription agreements and collection of the funds. 

E.. Each subscriber at the time he subscribes to the stock of a proposed state bank shall pay, 
in addition to his subscription in cash, such percentage of the selling price of the stock as the di- 
rector determines is reasonable into a fund to be used to defray the expenses of organization. No 
organization expenses shall be paid out of any other funds of the bank. Upon the opening of the 
bank, any unexpended balance shall be transferred to undivided profit. If the application is finally 
denied, any unexpended balance shall be distributed among the contributors in proportion to their 
respective payments. The director may require an accounting of disbursements from the fund and 
may order the organizers to restore any sum which has been expended for other than proper orga- 
nization expense. No payment shall be made from the organization expense fund or other proceeds 
of subscription for securing subscriptions to stock. 


History: 1958 Comp., § 48-22-44, enacted by Laws 
1963, ch. 305, § 44; 1973, ch, 226, § 2; 1989, ch. 209, § 6; 
1991, ch. 120, § 3, 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, added Paragraphs (6) through (10): in 'Subsec- 
tion B, inserted "from the date of his receipt of the filing 
of the notice"; in Subsection C, substituted "the effective 
date of the notice shall be the date the director received 
the filing of the notice" for "the organizers shall submit 
the names, addresses and the amount of stock each pro- 
posed subscriber intends to purchase should the approval 
of the sale be secured"; in Subsection D, deleted former 
Paragraph (1) pertaining to compliance with the state se- 
curities act, redesignated former Subparagraphs (2) and 


(3) accordingly and added Paragraph (3), in present Para- 
graph (1), substituted "a subscription" for "an interim", in 
present’ Paragraph (2) substituted "escrow agent an ex- 
ecuted copy of all subscription agreements, setting forth 
an accounting of all funds collected pursuant to the sub- 
scription agreements and" for "director an executed copy 
of an escrow agreement, setting forth the name of a bank 
in this state which will act as escrow agent to receive all 
funds raised from the stock subscription". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C. J.S. references. — 10Am. 
Jur. 2d Banks § 92: 
9 C.J,S. Banks and Banking §§ 15 et seq., 21. 


58-1-57, Application for permission to file corporate papers. | 


A. After the capital structure has been fully subscribed, the organizers may apply to the direc- 
tor for permission to file with the state corporation commission [public regulation commission]. 
If no application for permission to file corporate papers is filed within one hundred eighty days 
following the filing of notice of intention, the application period may be extended for an additional 
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one hundred eighty days, at the director's discretion. The agent for service shall submit a written 
request for extension prior to the expiration date of the original notice of intention and shall pay 
an ‘extension fee of twenty-five hundred dollars ($2,500). The director shall respond to the written 
request for extension within five business days. Ali solicitation and collection activities concerning 
stock subscriptions:shall:be halted during the period following the expiration of the original notice 
of intention and shall resume only when the director approves the extension request. The organiz- 


ers shall submit with the application: 


(1). the proposed articles of incorporation in n quadruplicate, in such form as the aiinceaie 


prescribes, containing: 
(a) the name of the Eat bank; 


(b) if the state bank is to exercise trust powers, a statement to that effect; 

(c) the community in which it is to be located; | 

(d) the amount of capital, the number of shares, the par sats of the shares, the 
amount of surplus and undivided profits and organization expenses; 

(e) a statement indicating whether voting for directors shall or shall not be cumula- 
tive and the extent of the preemptive rights of stockholders; . 

(f) thename and address of:agent for service of process; and 

(g) such other proper provisions to govern the business and affairs of the state bank 


as may be desired by the incorporators; and 
(2) .a copy of proposed bylaws, 


Y 


B, The application shall be in such form and contain rs informatiéti as the director may re- 


quire, including: 


(1) the name and ees cning of each subscriber and the number of siiparisé for which he ‘ie 


subscribed; and. 


(2) the address at heh it is proposed! that the state bank do business or, if the address 

is not known, the area within the community in which it is proposed that the business be located. 

C. ‘If the proposed articles of incorporation, the application or any other accompanying docu- 

ments do not: comply with the requirements of the Banking Act [58-1-1 NMSA 1978], the director 
shall within seventy days after the tapetit thereof nae the i nein of the defect sang 


History: 1958 Basen § 48-2245, enacted by Laws 
1963, ch. 305, § 45; 1975, ch. 330, § 32; 1991, ch, 120, 
§ 4, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1998, ch. 108, § 80 provided that references to the 
state corporation commission be construed as references 
to the public regulation commission. 

The 1991 amendment, effective June 14, 1991, sub- 
stituted."director" for "commissioner" throughout thesec- 
tion; in Subsection A, in the first sentence, substituted 
"the application period may be extended for an additional 
one hundred eighty days, at the director's discretion" for 
"the entire application shall be cancelled" and added the 
second, third and fourth sentences; and made minor sty- 
listic changes throughout the section, 


ria: ae! 


ANNOTATIONS 


Corporation organized under general corporation 
laws ousted from banking. — Since the corporation 
was organized under general incorporation laws and not 
the former banking act or the former so-called Mercantile 
Act, trial court was correct in concluding:that it should be 
ousted from the conduct of banking business as an inter- 
loper or intruder, First Thrift & Loan Ass'n v, State ex rel. 
Robinson, 1956-NMSC-099, 62 N.M. 61, 304 P.2d 582. 

A corporation cannot organize under the. general cor- 
poration laws and thereafter conduct a banking -busi- 
ness whether or not said corporation has two depart- 
ments. First Thrift & Loan Ass'n, v. State ex rel, Robinson, 
1956-NMSC-099, 62 N.M. 61, 304 P.2d 582. 

Am. Jur, 2d, ALR. ‘and C. J.S, references, — 10 Am. 
Jur, 2d Banks § 22. 

9 C.J.8, Banks and Banking § 36. 


rant 


58-1-58. Determination on Aptigetion ae permission to file with the » 
corporation commission [public regulation commission] 


A. When an application for permission to file with the corporation commission [public regula- 
tion commission] ‘has been delivered to the commissioner [director of the financial institutions 
division of the regulation and licensing department], he shall make or cause to be made.a careful 


investigation and examination relative to: 


(1) the character, reputation and financial standing of the. organizers or incorporators; 
(2) the character, financial responsibility of proposed directors and banking or trust expe- 
rience, and business qualifications of those proposed as officers; 
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(3) the ability of the community to support the proposed bank, giving consideration to: 
(a) the services offered by existing banks and other financial institutions; 
(b) the banking history of the community; and 
(c) the opportunities for profitable employment of bank funds as indicated by the de- 
mand for credit, the number of potential depositors, the volume of bank transactions, and the 
business and industries of the community, with particular regard to be stability, diversification 
and size; 
(4) whether or not the full amount of the authorized capital atriictetve has been subscribed; 
(5) whether or not the proposed capital structure is adequate in the light of current and 
propspective [prospective] banking conditions; 
(6) whether or not the name of the proposed bank resembles so closely, as to be likely to 
cause confusion, the name of any other banks transacting business in this state; and 
(7) such other facts and circumstances bearing on the proposed bank and its relation to 
the community as in the opinion of the commissioner [director] may be relevant. 
B. The commissioner [director] shall complete his investigation within sixty days after the 
completed application has been filed and may in his discretion approve or reject the application. 
C. Ifthe commissioner [director] approves the application to be filed with the corporation com- 
mission [public regulation commission], he shall endorse his approval on the articles of incorpora- 
tion. 
D:° The corporation commission [public regulation commission] shall not accept the articles of 
incorporation ofa atate bank for filing without such endorsement. | 


History: 1953 Comp., § 48-22-46, enacted by Laws Cross references. — For meaning of director, see 58- 
1963, ch. 305, § 46; 1975, ch. 330, § 33. 1-3 NMSA 1978. , 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 
Laws 1998, ch. 108, § 80 provided that references to the Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J. 
state corporation commission be construed as references Banks ana Bankiny § 36, 


to the public regulation commission. 


58-1-59. Subscription calls. 


A. Immediately after the filing of the articles of incorporation with the deravation commis- 
sion [public regulation. commission], the proposed directors shall call for the payment of the sub- 
scriptions in full, within thirty days from the date of the notice. No certificate of authority, or 
order, shall be issued by the commissioner [director of the financial institutions division of the 
regulation and licensing department] until the full amount of the authorized capital structure, 
specified in the articles of incorporation, has been Deal in full, in cash, into the designated escrow 
account. 

B. On or before expiration of thirty days ahar call for payment of the subscription, the in- 
corporators shall deliver a statement to the commissioner [director] signed by an official ofthe 
escrowing: bank, setting forth the amount paid into the escrow account by the subscribers, and a 
sworn statement signed by the proposed bank's president, and cashier or:secretary, certifying the 
full amount of the entire authorized capital structure has been paid in cash into the escrow ac- 
count. and that such corporation will be ar prepared to transact the business for which it was 
organized within one year. ” 


Hlettinee 1953 phish “9 48-22-47, enacted by Laws Construction and effect of constitutional or statutory 


1963, ch. 305, § 47; 1975, ch. 330, § 34. provisions precluding issuance of corporate stock in con- 
Bracketed material, — The bracketed material was sideration of promissory notes, 78 A.L.R.2d 834. 


inserted by the compiler and is not part of the law. -  9CJ.S. Banks and Banking §§ 52, 53. 
Laws 1998, ch. 108, § 80 provided that references to the 

state corporation commission be construed as references 

to the public regulation commission. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 32 to 35. 
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58-1-60. First meetings of stockholders and directors; wo samen of 
bylaws. 


A. After the capital structure has ve fully paid;.a meeting of the stockholders shall be called 
by the incorporators to elect directors, to adopt bylaws and to call the first meeting of directors for 
the election of officers. ) 

B. Bylaws shall be adopted and may be amended i a coats of the holders of a spa of TH 
outstanding voting shares voted at a meeting of the stockholders, but the bylaws may provide for 
amendment, by the board of directors of any provisions other than those approved by the commis- 
sioner [director of the financial institutions division of the mogulation and licensing department, 
and relating to the duties and term of office. 


History: 1953 Comp., § 48-22-48, enacted by Laws ANNOTATIONS 


1963, ch. 305, § 48. ; ; 
Brabkeiod’ material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S, references. — 10 Am. 
Jur, 2d Banks § 330, 


inserted by the compiler and is not part of the law. OCS, Hauke and Banking g § 47, ¥) 3. 


58-1-61. Certificate of authority. (0k i i oidual 


A., A-request for.a certificate of authority shall be made to.the commissioner [director of the fi- 
nancial institutions division of the regulation and licensing department] after he has approved the 
application to file the articles of incorporation with the corporation commission [public sa ieee 
commission] and.all requirements have been met. The request shall contain: 

(1) the address at which the bank will operate; 

(2) a statement that all of the bylaws adopted have been attached as an exhibit to the 
request; 

(3) a statement that the full amount of the walteterad bessiaal structure has been paid to 
the escrow agent; 

(4) the signed oaths of the directors; and 

(5) such other information as the commissioner [director of-the financial institutions divi- 
sion] may require to enable him to determine whether a certificate of authority should be issued. 

B. The commissioner [director] shall approve the request for a certificate of authority within 
twenty days ‘after the request has been accepted by him and he has been satisfied that all re- 
quirements have been complied with and he shall issue a certificate of authority for the bank to 
transact business. Before actually transacting any banking business or accepting any deposits, the 
applicant must file with the commissioner [director] satisfactory proof showing that insurance of 
deposits has been obtained through the federal deposit insurance corporation or other appropriate 
agency or instrumentality of the United States government. 

C. It is unlawful for a proposed state bank to perform any act, other capes to perfect its sh ceaed 
zation, before receiving a certificate of authority to operate. . 

D. . If the commissioner [director] denies the request for a certificate of histhiniity, he shall within 
twenty days of such action mail a notice to the Tice EES Ha stating the reasons for denying one 
certificate of authority. 

EK. Ifno request for a certificate‘of authroity [authority] is filed within one year Silowing reve 
grant of permission to organize, or if a certificate of authority has been finally denied, or if the 
bank fails to commence business within one year after the issuance of a certificate of authority, 
the proposed bank, or any money paid by subscribers to stock; shall be liquidated and distributed 
in accordance with the order of the commissioner [director of the financial institutions division], If 
an improper expenditure has been made, the commissioner [director] may order the persons who 
were incorporators or directors at the time to restore the sum by equal contributions. 


History: 1953 Comp., § 48-22-49, enacted by Laws Laws 1998, ch. 108, § 80 provided ey references to the 


1968, ch. 305, § 49; 1975, ch. 330, § 35. state corporation commission be construed as references 
Bracketed material. — The bracketed material was to the public regulation commission. 


inserted by the compiler and is not part of the law. 


34 


© 2022 State of New Mexico. New, Mexico Compilation Commission, All rights reserved. 


58-1-62 BANKING GENERALLY 58-1-64 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 22. 


9 C.J.S. Banks and Banking § 36. 


58-1-62. Amendment of articles of incorporation. 


A. A state bank may apply to the commissioner [director of the financial institutions division 
of the regulation and ret department] to amend its articles of incorporation or to change its 
location. 

B. An dpptientibn for an amendment of the nitive of incorporation changing the authorized 
capital or the number and par value of the shares or to acquire or abandon trust powers or to 
change its location must be authorized by the vote ‘of two-thirds of the outstanding voting stock 
voted at a meeting of the stockholders. Any other application may be authorized by the vote'of a 
majority of the outstanding voting stock voted at a meeting of the stockholders. 

C. ‘Notice of the application shall be sent to such ps itiaoes and organizations as the commis- 
sioner [director] may require. 

D. The commissioner {director] shall approve an appliéation: 

(1) to change the name of the corporation, if the proposed name is not deceptive or mis- 
leading; 

(2) to change the number and par value of the shares withdut altering the total capital, un- 
less such change will inequitably affect the interest’ of any stockholders and the bank does not have 
sufficient surplus and undivided profits to pay dissenting shareholders the fair value of their shares; 

(3) to increase the total capital by increasing the amount of common stock, when the new 
capital has been fully paid in cash. 

EK. The commissioner [director] may, in his discretion; permit other amendments if the public 
and interested parties would be served by granting the application and shall be guided by the 
standards prescribed for the approval of an application for permission to organize, insofar as they 
are reasonably applicable. 


History: 1953 Comp., § 48-22-50, enacted by Laws 
1963, ch. 305, § 50. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law: 


58-1-63. Repealed. 


Repeals. — Laws 1991, ch, 12, § 3 repeals 58-1-63 
NMSA 1978, being Laws 1968, ch. 305, § 51, relating to 


ANNOTATIONS 


Am, Jur. 2d, A.L.R: and C.J.S. references. — 10Am. 
Jur. 2d Banks § 26. 
9C.J.S. Banks. and Banking § 33. 


provisions of former section, see the 1990 NMSA 1978 on 
NMOneSource.com. 


county with branch bank, effective June 14, 1991. For 


58-1-64. Meetings of stockholders; voting; proxies; voting trusts; 
preemptive right; transfer of stock; report of holdings. 


A. Regular meetings of stockholders shall be held annually and at such additional times as the 
bylaws direct at a place designated by the bylaws. A special meeting may be called at any time 
by the commissioner [director of the financial institutions division of the regulation and licensing 
department], or one-third of the directors, or the holder or holders of twenty-five percent of the 
outstanding voting shares. Notice shall be mailed at least ten days before a meeting to every per- 
son who was a stockholder of record twenty days before the date of the meeting or at such longer 
period as may be provided in the bylaws. No business shall be transacted at a special meeting 
which is not specified in the notice thereof or necessary or proper in connection with or incidental 
to the business specified. The holders of a majority of the outstanding voting shares or their au- 
thorized representatives shall constitute a quorum. In the absence of a quorum a meeting may be 
adjourned from time to time without notice to the stockholders. 
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B. Except on the election of directors each share of common stock shall have one vote which 
may be cast by the owner of record on the record date, or by his authorized representative, whether 
or not the owner of record has the beneficial interest therein. The bank may not vote shares which 
it holds in any capacity other than as fiduciary. 

C. A stockholder authorized to vote may by his proxy executed in writing appoint a represen- 
tative to cast his vote. The board may promulgate rules governing proxies and the solicitation 
thereof. 

D, No shares deposited under a voting trust agreement shall be voted by the trustee unless 
the agreement has been approved by the commissioner [director of the financial institutions divi- 
sion]. Approval shall be withheld, or if previously granted, revoked whenever it appears that the 
existence of the trust would tend to reduce, competition among lending institutions or to affect 
adversely the character or competence of the TARASEINGH or the bank's policies or operating pro- 
cedures. 

EK. Unless otherwise provided in the articles of pe at whenever additional stock is of- 
fered for sale, stockholders of record on the date of the offer shall have the right to subscribe to 
such proportion of the shares as the stock held by them bears to the total of the outstanding stock. 
This right shall be transferable but shall terminate if not exercised within thirty days of the offer. 
If the right is not exercised, the stock shall not be offered for sale to others at a lower price without 
the stockholders again being accorded a preemptive right to subscribe. 

F. Shares of stock shall be transferable in accordance with the bylaws but no transfer shell 
be effective with respect to the bank until it has been entered upon the transfer books. The stock 
book shall be available for examination by a stockholder of the corporation at the principal place 
of business during business hours. 


History: 1953 Comp., § 48-22-52, enacted by Laws 
1963, ch, 305, § 52, 

Bracketed material. — 
added by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 10 Am. 
Jur. 2d Banks § 67. 

Execution on, or attachment of, national bank stock, 1 
A.L.R. 653, 

President's or vice-president's representation as to 
stock, 1 A.L.R. 700, 67 A.L.R 970, 

Debt of stockholder as ground for refusal to register 
transfer of stock where transfer is by operation of law, 65 
A.L.R. 220, 

Validity of restrictions by corporation on alienation or 
transfer of corporate stock, 65 A.L.R. 1159, 61 A.L.R.2d 
1318. 


58-1-65. Directors and officers. 


The bracketed material was 


President's or vice-president's authority to purchase 
stock, 67 A.L.R. 979. 

Transfer of bank or other corporate stock to corpora- 
tion issuing it, as releasing transferor from stockholders’ 
statutory added liability, 86 A.L.R. 72, 

Transfer of stock to qualify transferee as director or of- 
ficer, validity of, 167 A.L.R. 387. 

Validity of cancellation of accrued dividends on pre- 
ferred stock, 8 A.L.R.2d 898. 

Remedy for refusal of corporation or its agent to regis- 
ter or effectuate transfer of stock, 22 A.L.R:2d 12. 

Construction, application and effect of constitutional 
provisions or statutes relating to cumulative voting of 
stock for bank directors, 43 A.L.R.2d 1322,. 

Rights of creditors of corporation with respect to its pur- 
chase or acquisition of own stock, 47 A.L.R.2d 758. 

9 C.J.S. Banks and Banking §§ 56 et seq., 63, 66. 


A. The affairs of a'state bank shall be managed by a board of directors, which shall exercise its 
powers and be responsible for the discharge of its duties. The number of directors, not less than 
three and not more than twenty-five, shall be fixed by the bylaws and the number so fixed shall 
be the board, regardless of vacancies. At least three-fourths of the directors shall be citizens of the 
United States and at least one director shall be a resident of New Mexico. A director who becomes 
disqualified shall forthwith resign the director's office, but, upon removal of the disqualification, 
the director shall be eligible for election. A director who is disqualified may be removed by the 
board or by the director of the division. No action taken by a director prior to the resignation or 
remoyal shall be subject to attack on the ground of the director's disqualification. . 

B. Directors shall receive such reasonable compensation as the bylaws may prescribe and shall 
serve until their successors are elected and qualify, 

C. Directors shall be elected by the stockholders at the first meeting and thereafter at the an- 
nual meeting or at a special meeting called for that purpose. If the articles of incorporation provide 
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for cumulative voting, the votes of each share may be cast for one person or divided among two or 
more as the stockholder may choose: The person or persons, according to the number of directors 
to be elected, having the largest number of votes shall be elected.’ 

D. The term of office of directors shall be one year or, if the bylaws so provide, three years, in 
which case one-third of the directors, or as near to one-third as possible, shall be elected for each 
year following the first election of directors. Vacancies at any one time, to the number of one-third of 
the board, may be filled by vote of the board until the next meeting of the stockholders. The director 
of the division may designate a director to fill a vacancy that has continued for longer than three 
months, and a director so designated shall serve until a successor is elected and has qualified. 

EK. A director may be removed by the stockholders at a meeting. Where cumulative voting for 
directors is provided in the articles of incorporation, no director shall be removed unless the votes 
cast against a motion for the director's removal are less than the total number of shares outstand- 
ing divided by the number of authorized directors, but all of the directors shall be removed if a 
majority of the outstanding shares approves a motion for the removal of all. 

F. The officers designated by the bylaws shall be elected by the board. A member of the board 
shall be elected president. Officers shall be elected or a contract executed for their employment in 
accordance with the bylaws of the bank. An officer may be removed by the board at any time, but 
removal shall not prejudice any rights that the officer may have to damages for breach of contract 
of employment. 

G. A bank shall report promptly to the director of the division any changes among executive of- 
ficers and directors, including in its report a statement of the business and professional affiliations 


of new executive officers and directors. 


History: 1953 Comp., § 48-22-53, enacted by Laws 
1963, ch. 805, § 53; 1971, ch, 42, § 1; 1981, ch. 56, § 1; 
1983, ch. 18, § 1; 1989, ch. 190, § 1; 1993, ch, 210, § 1; 
1997, ch. 23, § 7; 2017, ch. 111, 5 1. 

The 2017 amendment, affective June 16, 2017, re- 
duced the required number of directors on the board of 
directors of a state bank that must be residents of New 
Mexico; in Subsection A, after United States and", de- 
leted. "two-thirds" and added "at least. one director", af- 
ter "shall be", deleted "residents" and added "a resident", 
after "of", deleted "the state’ and added’"New Mexico", 
deleted "Any" and added "A", after "resign", deleted "his" 
and added "the director's", after "disqualification", deleted 
"he" and added "the director", and after "on the ground 
of", deleted "his" and added "the director's"; in Subsection 
E, after "a motion for", deleted "his" and added "the direc- 
tor's"; and in Subsection F, after "any rights that", deleted 
"he" and added "the officer", 

The 1997 amendment, effective July 1, 1997, deleted 
the former fourth sentence in Subsection/A relating to 
directors having ownership of stock of the book value of 
at least $1,000, and deleted "of directors" following "the 
board" in Subsections A, D and F. 

The 1993 amendment, effective June 18, 1993, de- 
leted "and at least one-half shall reside within the county 
in which the principal place of business is located or any 
county contiguous to that county" at the end of the third 
sentence of Subsection A, and made stylistic changes in 
Subsections A and D. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
dur, 2d Banks § 77. 


President or vice president, powers of, 1 A,L.R. 693, 67 
A.L.R. 970, 

Accommodation: authority of bank officer or employee 
to bind bank by indorsement or guaranty of paper for ac- 
commodation of third person, 37 A.L.R. 1373. 

Constitutionality of statutes relating to personal liabil- 
ity of officers or directors of bank, 57 A.L.R. 888. 

Power of president of corporation to have litigation in- 
stituted by it where board of directors has failed or re- 


fused to grant permission, 10 A.L.R.2d 701. 


Purposes for which officer may exercise right to exam- 
ine corporate books and records, 15 A.L.R.2d 11. 

Validity of contract between corporations as affected by 
directors or officers in common, 33 A.L.R.2d 1060. 

Authority of officer or agent to bind corporation as guar- 
antor or surety, 34. A.L.R.2d 290. . 

. Authority of agent to indorse and transfer, 37 A.L.R.2d 
453. 

Construction, application and effect of constitutional 
provisions or statutes relating to cumulative voting of 
stock for bank directors, 43 A.L,R.2d 1322. 

Authority of corporate officers to mortgage or pledge 
corporate personal property, 62 A.L.R.2d 712. 

Power of secretary or treasurer of bank to institute liti- 
gation for it, 64. A.L.R,2d 900, 

Standard of liability applicable to action against direc- 
tors or officers of failed depository institution pursuant to 
12 USCS § 1821(k), 125 A.L.R, Fed. 435, 

9 C.J.S. Banks and Banking §§ 97, 99, 100, 104, 105, 


58-1-66. Directors; meetings and duties. 


A. The board of directors shall meet at least once each calendar quarter. The director may, at 
his discretion, require more frequent meetings. The director of the division, a board member or an 
executive officer may call a special meeting. A majority of the board shall constitute a quorum. The 
board shall keep minutes of each meeting, including a record of attendance and of all votes cast. 
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B. The board of directors or an executive committee of not less than one-third of the board shall 

review, at least quarterly, the following transactions that have occurred since the last review: | 

(1) each loan, advance, discount, overdraft and purchase or sale of'a security that exceeds 
in amount one-tenth of one percent of the capital and surplus of the’ ae agai or re 
thousand dollars ($25,000), whichever is larger; and 

(2) every increase in loans, advances, discounts and overdrafts that skoda the amount 
specified in Paragraph (1) of this subsection or with the increase will exceed it and every purchase 
or sale of a security that, together with other such transactions in the nancy oi the Sener 
ing three months, involves that amount, 

C. The board of directors shall examine, at least once in mare calendar year at intervals of hint 
more than fifteen months, all the affairs of the state bank, including the character and value of in- 
vestments and loans and the efficiency of operating procedures. A report of the examination shall 
be submitted to the director of the division promptly. The board may provide that the examination 
shall be conducted by a committee of not less than three directors or may employ the services of 
qualified examiners or certified public accountants approved by the director of the division. The 
examination shall be conducted in accordance with generally accepted Ere procedures or in 
accordance with regulations of the director of the division: 

D. In lieuof the director's examination required by Subsection C of this section, the bodotd of 
directors of a state bank may submit to the director of the division at least once each calendar year 
at intervals of not more than fifteen months a certified audit report for the bank: The examination 
shall, be conducted by.a certified public accountant in accordance with generally accepted auditing 
procedures. The director of the division may require the board of directors of a bank submitting a 
certified audit examination in lieu of a directors' examination to submit such other information as 
the director of the division deems necessary, including information relating to the character and 
value of investments and loans and the efficiency of operating procedures of the bank. 

K. .A state bank authorized:to exercise trust powers shall not accept or voluntarily relinquish 
a fiduciary account without the approval or ratification of the board of directors or of a committee 
of officers or directors designated by the board to perform this function, but the board or the,com- 
mittee may prescribe general rules. governing acceptance or relinquishment of fiduciary accounts, 
and action taken by an officer in accordance with these rules is sufficient approval. Any commit- 
tee so designated shall keep minutes of its meetings and report at each monthly meeting of the 
board all action taken since the previous meeting of the board. The board ‘shall designate one or 
more committees of not less than three qualified officers or directors to supervise the investment 
of fiduciary funds. No such investment shall be made, retained or disposed of without the approval 
of a committee. At least once in every calendar year at intervals of not more than fifteen months, 
the committee shall review all the assets of each fiduciary account and shall determine their cur- 
rent value, safety and suitability and whether the investments should be modified..or retained. 
The committee shall keep minutes of its meetings and shall:report at each monthly meeting of the 
board its conclusions on all questions considered and all action taken since the previous meeting 
of the board. 


History: 1953 Comp., § 48-22-54, enacted by Laws amount specified in Paragraph (1) of this subsection" for 


1963, ch. 305, § 54; 1975, ch. B03 § 86; 1981, ch. 196, § "which exceed this amount", "three" for "two" and made 

1; 1995, ch, 190, § 11. minor stylistic changes; and substituted "director of the 
Cross references. — For meaning of director of the di- division" for "director of the financial institutions divi- 

vision, see 58-1-8, 9-16-4 and 9-16-7 NMSA 1978, ° sion" and "board" for "board of directors" throughout the 
The 1995 amendment, effective June 16, 1995, section. F 

substituted "each calendar quarter" for "every month" 

at the end of the first sentence, added the second sen- ANNOTATIONS é 2 

tence, substituted "board member" for "director" in the Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am 

third sentence, substituted "quarterly" for "monthly" in Jur, 2d Banks § 100. ‘ 

the introductory paragraph of Subsection B; in Para- 9.C.J.S, Banks and Banking § 98. 


graph (2) of Subsection B, substituted "that exceeds the’ 
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58-1-67. Fidelity bonds and other insurance. 


A. The directors of a state bank shall direct and require good and sufficient fidelity bonds on 
all active officers and employees, whether or not they draw salary or compensation, which bonds 
shall provide for indemnity to such bank on account of any losses sustained by it as the result of 
any dishonest, fraudulent or criminal act or ommission [omission] committed or omitted by them 
acting independently or in collusion or combination with any person or persons. Such bonds may 
be in individual, schedule or blanket form, and the premiums therefor shall be paid by the bank. 

B. The said directors shall also direct and require suitable insurance protection to the bank 
against burglary, robbery, theft and other similar insurable hazards to which the bank may be 
exposed in the operations of its business on the premises or elsewhere. 

C. The directors shall be responsible for prescribing at least once in each year the amount or 
penal sum of the bonds or policies and the sureties or underwriters thereon, after giving due and 
careful consideration to all known elements and factors constituting such risk or hazard. This ac- 
tion shall be recorded in the minutes of the board of directors and thereafter be reported to the 
commissioner [director of the financial institutions division of the regulation and licensing depart- 
ment] and be subject to his approval. 


History: 1953 Comp., § 48-22-55, enacted by Laws Insurance of banks against forgeries, 52 A.L.R. 1379... 
1963, ch. 305, § 55. Insurance of bank against larceny and false pretenses, 
Bracketed material. — The bracketed material was 15 A.L.R.2d 1006. 
inserted by the compiler and is not part of the law. Defalcations by executive officer or employee, liability of 
Cross references. — For surety companies, see Chap- directors for, 25 A.L.R.3d 941. 
ter 46, Article 6 NMSA 1978, Construction and effect of arrangement under which 
insurance premiums are paid automatically via insurer's 
ANNOTATIONS draft on insured's bank account, 45 A.L.R.3d 1849, ~ 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 9 C.J.S, Banks and Banking § 102. 


dur, 2d Banks §.82., 


58-1-68. Authority to declare dividends. 


The board of directors of a state bank may declare dividends not more than once in each calen- 
dar quarter from undivided profits if: 

(1) the undivided profits account has been maintained in accordance with the Banking Act [58- 
1-1 NMSA 1978]; and 

(2) the reserve against deposits required by the Banking Act is not and will not thereby he 
impaired. 


History: 1953 Comp., § 48-22-56, enacted by Laws Validity of cancellation of accrued dividends on pre- 
1963, ch. 305, § 56. ferred bank stock, 8 A.L.R.2d 893. 
| J8. Banki 60. 
ANNOTATIONS 9 C.J.S. Banks and Banking § 


Am. Jur. 2d, A.L.R. and Cu, S. references. — 10 Am. 
Jur. 2d Banks § 69, 


58-1-69. Capital, surplus and undivided profits; vbiupi sa 
requirements, 


A. No credit shall be entered in the undivided profits account founded upon an unrealized ap- 
preciation in the value of any type of asset except accretion of discounts on investments securities 
in accordance with generally accepted accounting principles. Before any net profits are credited 
to the undivided profits account, proper deduction shall be made for all expenditures, accrued ex- 
penses, accrued taxes, losses, bad debts and any write-offs or other deductions, including interest 
accrued and uncollected, required by the director. 

B. No transfer shall be made from the surplus account to the undivided profits account or to 
any but the capital stock account if the surplus after the transfer would be less than the capital 
stock. 
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History: 1953 Comp., § 48-22-57, enacted by Laws ' ANNOTATIONS : 
1968, ch, 805, § 57; 1971, ch. 80, § 1; 1991, ch. 120, § 5. 
The 1991 amendment, effective Tass 14, 1991, ‘a the Am. Jur, 2d, A.L.R. and ot JS. references. — 10 Am. 


Jur, 2d Banks $6 69, 70. 


. ‘ , s tt, £ 1 fi 
second sentence in Subsection A, substituted "director" for 9 CaS: Banke and,Banking & 48 ef aeqcred, 


"commissioner"; deleted former Subsection B pertaining 
to debit, balances being charged to the surplus account;, 
and redesignated former Subsection C as Subsection B. 


58-1-70. Deposit insurance; membership in federal reserve system. 


A state bank shall obtain insurance of its deposits by the United States or any agency thereof, 
and may acquire and hold membership.in the federal reserve system. 


History: 1953 Comp., § 48-22-58, enacted by Laws Right of Federal Deposit. Insurance Corporation to in- 
1968, ch. 305, § 58. junctive relief in enforcement of its regulations, 22 A.L.R. 
Fed. 918. 


ANNOTATIONS cot 9 C.J.S, Banks and Banking § 650. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 487. 


58-1-71. Waivers; corporate action by unanimously signed writing. 


When notice is required to be given to stockholders or directors under the Banking Act [58-1-1 
NMSA 1978], or the articles of incorporation or bylaws of any state bank, a waiver of notice in 
writing, signed by the person or persons entitled to the notice, whether before or after the time 
stated in the notice, shall be deemed equivalent to notice. If the vote of stockholders or directors at 
a meeting is required or permitted in connection with any corporate. action, by any section of the 
Banking Act, the meeting and vote of stockholders or directors may be dispensed with, if all.of the 
stockholders or directors who would have been entitled to vote upon the action if the meeting were 
held, consent in writing to the corporate action, If the action consented to would have required the 
filing of a certificate under the Banking Act, if the action had been voted upon by the stockholders 
or.directors at a. meeting, the.certificates filed shall state that written consent has been given un- 
der this section in lieu of stating that the stockholders or directors have voted upon the corporate 
action in question, if.a statement of voting is required in the certificate. 


History: 1953 Comp., § 48-22-59, enacted by Laws ANNOTATIONS 


0 
1968, ch. 805, § 59. Am. Jur. 2d, A.L.R. and C.J.S. references. —9 C.J.S. 
Banks and Banking §§ 49, 50, 616. 


58-1-72. Voluntary liquidation and dissolution. 


A. Astate bank may liquidate and dissolve with the approval of the commissioner [director.of 
the financial institutions division of the regulation and licensing department]. The commissioner 
[director] shall grant approval to liquidate and dissolve if: 

(1) the proposal to liquidate and dissolve has been approved by a vote of two-thirds of the 
outstanding voting stock at a meeting called for the purpose of considering that action; and 

(2) the state bank is solvent and has sufficient liquid assets to pay off depositors and credi- 
tors immediately. 

B, After approval by the commissioner [director], the bank shall: 

(1) cease to do business forthwith; 

(2) send by mail, within thirty days of the approval, a notice of liquidation to each deposi- 
tor, creditor, person interested in funds held as a fiduciary, lessee of a safe deposit box or bailor of 
property; 

(3) include with the liquidation notices sent by mail: 

(a) to all depositors or creditors, a statement of the amount on the books to be due the 
depositor or creditor, and that, if the amount claimed differs from that stated, a claim must be filed 
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with the bank before a specified date, not earlier than sixty nor later than ninety days thereafter, 
in accordance with the procedure prescribed in the notice; 

(b) to all bailors or lessees of safe deposit boxes, a demand that property held by the 
bank as bailee or in safe deposit boxes be withdrawn within thirty days by the person entitled 
thereto; 

(c) to all persons interested in funds held as a fiduciary, a statement that the bank is 
going to take action to resign the fiduciary position and take action to'settle its fiduciary accounts; 

(4) post the liquidation notice-in a conspicuous place on the premises ae the bank, and 
make any publication required by the commissioner [director]; 

(5) resign all fiduciary positions and take necessary action to settle its fiduciary accounts 
as soon as practicable; 

* (6) open all'safe deposit boxes from which the contents have not been removed within 
thirty days after demand, deal with the contents in the manner provided for boxes upon which the 
payment of rental is in default, and transfer the sealed packages containing the contents together 
with the certified inventories, to the commissioner [director]; 

(7) transfer to the commissioner [director] any other unclaimed property held by the bank 
as bailee, together with a certified inventory of such property; 

(8): pay all lawful claims of creditors and depositors promptly; or 

(a) if the amount due‘a creditor or depositor is unclaimed for ninety days after the 
final distribution, transmit it to the commissioner [director] with an accounting; and 

a (b) ‘if there is a disputed claim, deposit with the commissioner pleat a sum ad- 
equate to meet any liability that may be judicially determined; 

_ (9)<deliver to the commissioner [director] any sigan which cannot otherwise be disposed of 
in the settlement of its fiduciary accounts; 

(10): return the unearned portion of the rental of all safe deposit boxes to the lessee, or if 
the lessee cannot be found, to the commissioner [director], with an accounting; and 

(11) distribute to the stockholders, in accordance with their respective interests, any as- 
sets remaining after the discharge of all other obligations, or, if a stockholder cannot be found 
within ninety days of the final distribution, transmit his share to the commissioner [director]. 

C. The commissioner [director] shall: r 

(1) retain for one year all unclaimed contents of safe deposit boxes aid all unclaimed prop- 
erty which was held by the bank as bailee, unless sooner claimed by the person entitled to it, then 
sell or otherwise dispose of the property, and transfer the saa ope of any sale or geet! to the 
state treasurer as abandoned funds; 

»« (2) - retain for five years any unclaimed distribution toa depioidttes creditor, stockholder or 
person to whom the bank stood in a fiduciary position, unless sooner: claimed ‘by the person en- 
titled thereto, and then transfer the funds to the state treasurer as abandoned funds. 

D. If at any time during the liquidation the commissioner [director] finds that the assets will 
be insufficient for the full discharge of all obligations, or that completion of the liquidation has 
been unduly delayed, he may take possession and complete the liquidation in the manner provided 
in the Banking Act [58-1-1 NMSA 1978] for involuntary liquidations. 

E, The commissioner [director] may require reports of the progress of Higisidatiad; and, when- 
ever he is satisfied that the liquidation has been properly completed, ne shall cancel the certificate 
of aa to do business and-enter an order of dissolution. 


History: 1953 Comp., § 48-22-60, enacted by Laws In New Mexico, it was held that the legislature has 
1963, ch. 305, § 60. never granted to any executive. officer, administrative 
Bracketed material. — The bracketed material was board, department or tribunal authority to wind up the 
inserted by the compiler and is not part of the law. affairs of an insolvent bank without the aid of a court. 
Cross references. — For Uniform Unclaimed Property Cooper v. Otero, 1934-NMSC-008, 38 N.M. 164,.29 P.2d 
Act: (1995), see 7-8A-30 NMSA 1978 NMSA 1978. 341. Gagan hes 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 ; 
ANNOTATIONS Jur. 2d Banks § 828, 


Right of savings bank to liquidate voluntarily and close 
business, 69 A.L.R. 1255. 
9 C.J.S, Banks and Banking § 163 et seq. 


Court's power to appoint receiver not curtailed 
by legislative grant. — Rule that equity courts have 
inherent power to appoint receivers of corporations ap- 
plies to bank, except where curtailed by valid statutes, 


t* 
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58-1-73. Director in possession. 


A. ‘The director may take possession of a state bank if, after a hearing or bank sea tiletion: he 
finds: . 

(1) its papitalt is impaired or it is otherwise i in an unsound condition; 
(2) .its business is being conducted in an unlawful or unsound manner; 
(3). it is unable to continue normal operations; or 

(4) its examination has been obstructed or impeded. 

B. The director shall take possession by posting upon the premises a motion reciting that he is 
assuming possession pursuant to the Banking Act [58-1-1 NMSA 1978] and the time, not earlier 
than the posting of the notice, when his possession shall be deemed to commence. A copy of the 
notice shall be filed in the district court in the county in which the main office is located. The direc- 
tor shall notify the federal reserve bank of the district of his taking possession of any state bank 
which is a member of the federal reserve system. 

C. When the director has taken possession of a state bank, he is vested with the full and ex- 
clusive power of management and control, including the power to continue or to discontinue the 
business, to stop or to limit the payment of its obligations, to employ any necessary assistants, to 
execute any instrument in the name of the bank, to commence, defend and conduct in its name any 
action or proceeding in which it may be a party, to terminate his possession by restoring the bank 
to its board of directors and to reorganize or liquidate the bank in accordance with the Banking 
Act. As soon as practicable after taking possession, the director shall make an inventory of the 
assets and file a copy of the inventory. with the court in which the notice of possession was filed. 

D. When the director has taken possession, there shall be a postponement until six.months 
after the commencement of his possession of the date upon which any period of limitation fixed by 
a statute or agreement would otherwise expire on a claim or right of action of the bank, or upon 
which an appeal must be taken or a pleading or other document must be filed by the bank in any 
pending action or proceeding. | 

E. Within thirty days after the director has taken possession, any interested party may file an 
application for an injunction with the district court of the county in which the principal office of 
that bank is located for an order vacating the possession. 

F. If the director decides to liquidate the state bank, he shall give what he deems to be sid 
equate notice to the directors, stockholders, depositors and creditors. Any objection to the liquida- 
tion shall be filed with the director within ten days after the notice, The director shall proceed to 
liquidate the institution unless he finds the action unnecessary to protect depositors. 

G. Ifthe director decides to reorganize the state bank, after according a hearing to all inter- 
ested parties he shall enter an order proposing a reorganization plan. A copy of the plan shall be 
sent to each depositor and creditor who will not receive payment of his claim in full under the plan, 
together with notice that unless the plan is disapproved within fifteen days in writing by persons 
holding one-third or more of the aggregate amount of such claims, the director will proceed to ef- 
fect the reorganization, A department, agency or political subdivision of this state holding a claim 
which will not he paid in full is authorized to participate as any other creditor. 

H. No judgment, lien or attachment shall be executed upon any asset of the state bani while 
it is in the possession of the director. Upon the election of the director to liquidate or reorganize: 

(1) any lien or attachment, other than an attorney's or mechanic's lien, obtained upon any 
asset of the state bank during the director's possession or within four months prior to commence- 
ment thereof shall be vacated, except liens created by the director while in possession; and 

(2) any transfer of an asset of the state bank made after or in contemplation of its insol- 
vency with intent to effect a preference shall be voided. 

I. The director may borrow money in the name of the state bank and may pledge its assets as 
security for the loan. 

J. All necessary and reasonable expenses of the director's possession of a state bank and of its 
reorganization or liquidation shall be defrayed from the assets thereof. 


History: 1953 Comp., § 48-22-61, enacted by Laws Cross references. — For state funds in eps 
1963, ch. 305, § 61; 1991, ch. 120, § 6. banks, see 6-10-48, 6-10-49 NMSA 1978. 
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The 1991 amendment, effective June 14, 1991, substi- 
tuted "director" for "commissioner" in the section heading 
and throughout the section; inserted "or bank stipulation" 
near the beginning of Subsection A; and made minor sty- 
listic changes throughout the section: 


ANNOTATIONS 


"Insolvent bank" defined. — Formerly, it was held 
that an insolvent bank is one which the state bank in- 
spector believes cannot resume business or liquidate its 
indebtedness to the satisfaction of all its creditors. Mad- 
dison v. Bryan, 1926-NMSC-007, 31 N.M. 404, 247 P. 275. 

Insolvent bank's loss of power. — By Laws 1915, ch. 
67, § 87, an insolvent bank is ousted of its power "to collect 
all debts, dues, claims and demands." Cooper v. Manning, 
1934-NMSC-008, 39 N.M. 206, 43 P.2d 1055. 

Directions in decree appointing receiver. — Banks, 
unlike other corporations, are always subject to the super- 
visory and visitorial powers of the state. If thought to be 
in an insolvent condition, it must immediately suspend 
business. By operation of statute, it is ousted of the pos- 
session of all its property and assets, and the court as- 
sumes charge and appoints a receiver. Thus, under former 
law, it was held that it is. consequently immaterial that a 
decree appointing a receiver does not also give full direc- 
tions for the winding up of the business. Cooper v. Man- 
ning, 1934-NMSC-008, 39 N.M. 206, 43 P.2d 1055. 

Receiver vested with title. — Laws 1915, ch. 67 (now 

repealed), construed with former 51-8-6, 1953 Comp., 
vested title in a bank receiver with the powers enumer- 
ated in former 51-8-4, 1953 Comp. State v. Peoples Sav. 
Bank & Trust Co;, 1917-NMSC-060, 23 N.M. 282, 168 
P. 526. 
Construction of decree to wind up bank. — In a 
statutory proceeding to wind up an insolvent bank, it 
was held formerly that a decree which was inaccurately 
worded should not be subjected to a fine analysis, but 
should be taken with the purpose of the statute in view. 
Cooper v. Manning, 1935-NMSC-038, 39 N.M. 206, 43 P.2d 
1055. 


BANKING GENERALLY 


58-1-74 


Examiner's right to possession enforceable in 
court. — Since by Laws 1915, ch. 67, § 87, the state bank 
examiner, during the period he is in possession of a bank, 
has the power to collect all obligations due the bank, it 
was held under former law that it may be inferred that 
the courts are open to him to effectuate this power, and 
that § 80 of such act contemplates him as a proper party 
to assert his right to retain possession of a bank, Cooper v. 
Otero, 1934-NMSC-008, 38 N.M. 164, 29 P.2d 341. 

Examiner's right to retain possession. — Formerly, 
it was held that the bank examiner is a proper party to as- 
sert his right to retain possession of a bank, and the attor- 
ney general may represent him in court. Cooper v. Otero, 
1934-NMSC-008, 38 N.M. 164, 29 P.2d 341. 

Right of examiner to sue. — Since the examiner, 
during the period he is in possession of the bank, has the 
power to collect demands due the bank, it may be inferred 
that the courts are open to him: to effectuate this power. 
Cooper v. Otero, 1984-NMSC-008, 38 N.M. 164, 29 P.2d 
341, 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 10 Am. 
Jur. 2d Banks § 763. 

Payment of depositor's check after insolvency of bank as 
an unlawful preference, 74 A.L.R. 937. 

Power of receiver or liquidating officer of insolvent 
bank or trust company to borrow, and pledge assets, and 
power of court to authorize him to do so, 82 A.L.R. 1228, 
91 A.L.R. 1119. 

When bank deemed insolvent or "hopelessly" insolvent, 
in civil cases, 85 A.L.R. 811. 

Judicial notice as to insolvency of bank, 89.A.L,R. 1352. 

Conservator for bank, 91 A.L.R. 234, 92 A. L. R. 1258, 
107 A.L.R. 1431. 

Amount of compensation of attorney for services in -ab- 
sence of contract or statute fixing amount, 57 A.L.R.8d 
475, 

When is national bank's transaction "in contemplation" 
of insolvency, so as to be void under 12 USC § 91, 109 
A.L.R. Fed. 247. 

9 C.J.S. Banks and Banking § 169. 


58-1-74. Requirements of reorganization plan. 
A. Aplan of reorganization shall not be proposed under the Banking Act [58-1-1 NMSA 1978] 


unless: 


(1) the plan is Sonate and fair, to all classes of depositors, creditors and stockholders; 

(2) the face amount of the interest accorded to any class of depositors, creditors or stock- 
holders under the plan does not exceed the value of the assets upon liquidation less the full amount 
of the claim of all prior classes, subject, Baeees to any fair adjustment for new tes obs that any 


class will pay in under the plan; 


(3) the plan provides for the issuance of common stock in an amount that will provide an 


adequate ratio to deposits; 


(4) any exchange of new common stock for obligations or stock of the bank will be effected 
in inverse order to the priorities in! liquidation of the classes that will retain an interest in the 
bank, and upon terms that fairly adjust any change in the relative interests of the respective 


classes that will be produced by the exchange; 


(5) the plan assures the removal of any director, officer or employee eanntehie for Any 
unsound or unlawful action, or the existence of an unsound condition; and 
(6) any merger or consolidation adAc by the plan contorns to the requirements of the 


Banking Act, 


B). Whenever in the course of: reoreaiiadtion supervening simditions render the plan unfair, or 
its execution impractical, the commissioner [director of the financial institutions division of the 
regulation and licensing department] may modify the plan or liquidate the institution. Any such 
action shall be taken by order upon appropriate notice. 
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History: 1953 Comp., § 48- 22- 62, enacted by Laws 
1963, ch. 305, § 62. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J. Ss. references, — 10 Am. 
Jur. 2d Banks g 821. 

Character as holder in due course of bank which takes 
over assets and’ assumes liabilities of another bank, 76 
A.L.R. 1829. 

Guarantor: liability of guarantor of or surety for bank 
deposit as affected by reorganization, merger or consolida- 
tion of bank, 78 A.L.R. 381, 


FINANCIAL INSTITUTIONS AND-REGULATIONS 


58-1-75 


Transfer of assets: novation where bank transfers its 
assets to another bank which assumes its obligation, 79 
A.L.R. 82. 

Dissenting stockholders: construction and effect of pro- 


- visions for payment of dissenting stockholders: in stat- 
~ utes relating to merger, consolidation or reorganization 


of banks or other corporations, 87 A.L.R. 597, 162 A.L.R. 
1237, 174 A.L.R. 960. 

Constitutionality of recent legislation relating. to 
merger, consolidation or reorganization of banks as_af- 
fected by rights of dissenting creditors or stockholders, 92 
A,L.R. 13837, 96 A.L.R. 1445, 104 A.L.R. 1203, 

_Estoppel by acquiescence or delay to question validity of 
plan for reorganization of bank, 139 A.L.R. 659. 


9 C.J.S. Banks and Banking § 155 et seq. . 


58-1- 75. Liquidation by commissioner [director]. 


A. In liquidating a state bank, the commissioner [director of the fitiatictal aristTea GIOHS division 
of the regulation and licensing department] may exercise any power thereof but he shall not, with- 
out the approval of the court in which notice of possession has been filed: 

(1) sell any asset of the organization having a value in excess of five hundred dollars ($500); 

(2). compromise or release any claim if the amount of the claim exceeds five hundred dol- 
lars ($500), exclusive of interest; or 

(3), make any payment on any claim, other than a claim upon an obligation incurred ly 
the commissioner [director], before preparing and filing a schedule of his determinations in accor- 
dance with the Banking Act [58-1-1 NMSA 1978]. 

B. Within six months of the commencement of liquidation, the commissioner [director] may by 
his election terminate any contract for services or advertising to which the state bank is a party or 
any obligation of the bank as a lessee. A lessor who receives sixty days notice of the commissioner's 
[director's] election to terminate the lease shall have no claim for rent other than rent accrued to 
the date of termination nor for damages for such termination. 

C. As soon after the commencement of liquidation as practicable, the commissioner [director] 
shall take the necessary steps to terminate all fiduciary positions held by the state bank and take 
such action as may be necessary to surrender all property held by the bank as a fiduciary and to 
settle its fiduciary accounts. 

D. The right of any agency of the United States i insuring deposits to be subrogated to ae rights 
of the depositors upon payment of their claim shall not be less extensive than the law of the United 
States requires as a condition of the authority to issue such insurance or make such payment: 

E. As soon after the commencement of liquidation as practicable the commissioner [director] 
shall: | iti . ay 

(1). send by mail, to.the address shown on the books ofthe institution, a notice of the liqui- 
dation to each known depositor, creditor, lessee of a safe deposit box, bailor of staiagivins held by the 
bank or person interested in funds held as fiduciary by the bank; 

(2); include with the liquidation notices sent by: mail: 

(a) to all depositors or creditors, a statement of ae amount “ne on ithe books of 
the institution to be due the|depositor or creditor and that ifthe amount claimed differs from that 
stated,.a claim must be filed with the commissioner [director] before a specified date, not earlier 
than sixty days nor later than ninety days thereafter, in accordance'with the procedure nes cathe 
in the notice; 

(b) to all bailors or lessees of safe deposit Disied: a ddabhodk that pecan held By the 
bank as bales or in safe deposit boxes be wibadrnays within thirty days by the person entitled 
thereto; and 

(c) to aie persons intiesaeadtd in -apaey held asa etiduoiars: a statement thatithe commis- 
sioner {director].is going to take action to resign the fouciany position and take action to settle the 
fiduciary accounts; 

(3) . publish the notice in a bewadhree of xenenal avtiatabad in the ecfupeentitios once a week 
for three successive weeks; oiton othid . reli ) te sd Uipce 
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(4) open all safe deposit boxes from which the contents have not been removed within 
thirty days after demand, deal with the contents in the manner provided for boxes upon which 
the payment of rental is in default, and hold the sealed packages containing the contents, together 
with the certified inventories for one year, unless sooner claimed by the person entitled thereto, 
then sell or otherwise dispose of the property and transfer the proceeds of any sale or disposition 
to the state treasurer as abandoned funds; 

(5) hold‘all unclaimed property held by the bank as bailee together with a certified inven- 
tory of the property for a year, unless sooner claimed by the person entitled thereto, then sell or 
otherwise dispose of the property, and transfer the proceeds of any sale or disposition to the state 
treasurer as abandoned funds. 

F.,. Within six months after the last day specified in the notice for the filing of claims, or a longer 
period allowed ay the court in which the notice of possession was filed, the commissioner [director] 
shall: 

(1) reject any claim if he doubts the validity thereof; 

(2) determine the amount, if any, owing to each known creditor or depositor and the prior- 
ity class of his claim under the Banking Act; 

(3) prepare a schedule of his determinations for filing i in the court in which notice of pos- 
session was filed; 

(4) notify snchi person whose claim has not been allowed in full, and publish once a week 
for three successive weeks a notice of the time when and the place where the schedule of determi- 
nations will be available for inspection and the date, not sooner than thirty days thereafter, when 
the commissioner [director] will file his schedule in court. 

G. Within twenty days after the filing of the commissioner's [director's] schedule, any chedttok 
depositor or stockholder may file an objection to any determination made. Any objections so filed 
shall be heard and determined by the court, upon such notice to the commissioner [director] and 
interested claimants as the court may prescribe. If the objection is sustained, the court shall direct 
an appropriate modification of the schedule. After filing his schedule, the commissioner [director] 
may, from time to time, make partial distribution to the holders of claims which are undisputed 
or have been allowed by the court, if a proper reserve is established for the payment of disputed 
claims. As soon as is practicable after the determination of all objections, the commissioner [direc- 
tor] shall make final distribution. 

H. The following claims shall have priority in the order named: 

(1). obligations incurred by the commissioner [director]; 

(2) wages and salaries of officers and employees earned during the three-month period 
preceding the commissioner's [director's] possession in an amount not exceeding six hundred dol- 
lars ($600) a month for any one person; 

(3) fees and assessments due to the department [financial institutions division]; and 

(4) deposits to the extent of one hundred dollars ($100) for each depositor. 

I. After the payment of all other claims with interest at the maximum rate permitted on time 
deposits, the commissioner [director] shall pay claims otherwise proper which were not filed within 
the time prescribed. If the sum available for any class is insufficient to provide payment in full, 
such sum shall be distributed to the claimants in the class pro rata. 

J. Any assets remaining after all claims have been paid shall be distributed to the stockholders 
in accordance with their respective interests. 

K. Unclaimed funds remaining after completion of the liquidation shall be retained for five 
years by the commissioner [director] unless sooner claimed by the owner. At the expiration of such 
period, the remaining sum shall be transferred to the state treasurer as abandoned funds. 

L. When the assets have been distributed in accordance with the Banking Act, the commis- 
sioner [director] shall file an account with the court. Upon approval of the report, the commis- 
sioner [director] shall be relieved of liability in connection with the liquidation and the charter 
shall be cancelled. 


History: 1953 ‘Coat -»» § 48-22-63, enacted by Laws Bracketed material. — The bracketed material was 
1968, ch. 305, § 63. inserted by the compiler and is not part of the law. 
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Cross references, — For Uniform Unclaimed Property 
Act (1995), see 7-8A-30 NMSA 1978. 


ANNOTATIONS 


Purpose of article. — Laws 1915, ch, 67, § 86, was 
passed to obviate the cumbersome and expensive method 
formerly prevailing, under which creditors and not the 
receiver enforced the stockholders’ liability. Melaven v. 
Schmidt, 1929-NMSC-100, 84 N.M. 443, 283 P. 900; Clapp: 
v. Smith, 1916-NMSC-048, 22 N.M. 153, 159 P..523; Mad- 
dison v. Bryan, 1926-NMSC- 007, 31 N.M. 404, 247 P. 275. 

Laws 1933, ch. 32, § 1, is not a mandatory statute 
requiring the judicial department to appoint the state 
bank examiner receiver of an insolvent bank, or provyid- 
ing that no receiver shall be appointed by the court except 
upon application of the attorney general, Cooper v. Otero, 
1934-NMSC-008, 38 N.M. 164, 29 P.2d 341 (decided under 
former law). 

Statute is only a recommendation to the judiciary. 
— Formerly, it was held that the provision of Laws 1933, 
ch. 32, § 1, that the court "shall appoint the state bank 
examiner as such receiver'.amounts to no more in an eq- 
uity proceeding than a recommendation to the judiciary to 
appoint him; otherwise the enactment would violate N.M. 
Const.; art. VI, § 13. Cooper vi Otero, 1934-NMSC-008, 38 
N.M, 164, 29. P.2d 341. 

Court aid to wind up affairs. — Under former law, 
it was held that no state officer has authority to wind up 
the affairs of an insolvent bank without the aid of a court. 
Cooper v. Otero, 1934-NMSC-008, 38..N.M.. 164, 29 P.2d. 
341, 

Judge with discretion as to receiver appointment. 
— The district judge to whom application for appointment 


of receiver for insolvent bank was made under, Laws 1921, | 


ch. 184, was not bound to appoint the state bank exam- 
iner receiver, but could exercise discretion and appoint an- 
other as held under former law. State ex rel. Read v. Ryan, 
1922-NMSC-011, 27 N.M. 651, 204 P. 68. 

Officer's power of possession only preliminary to 
court action. — In this state, under former law, it was 
held that power conferred upon the state banking officer 
to take possession of a state bank is only preliminary to 
court action, in order to give the state officer more than 
temporary standing. Cooper v. Otero, 1934-NMSC-008, 38 
N:M.'164, 29 P.2d 341, 

Receiver of insolvent bank is not representative 
of creditors with power to institute a suit for the recov- 
ery of the added liability of stockholders as was formerly 
held. Clapp v. Smith, 1916-NMSC-048, 22 N.M. 153, 159 
P. 523. 

Stockholders’ liability enforceable by receiver. 
Under Laws 1915, ch. 67, § 86, it was formerly held that 
statutory liability of stockholders of a bank which has failed 


is an asset in the hands of the receiver, who may enforce it’, 


in the course of liquidation without awaiting final determi- 
nation of fact or amount of deficiency of assets, Maddison v. 
Bryan, 1926-NMSC-007, 31 N.M. 404, 247 P. 275: 

Person maintaining suit. — Laws 19338, ch. 32, § 
1, contains no direction as to the name of the person in 


whose nameé the suit shall be maintained. Cooper v. Otero, ' 


1934-NMSC- 008, 38. N.M. 164, 29 P.2d 341, 


was held under former law that in a statutory proceeding 
to wind up an insolvent bank, a decree which was inaccu- 
rately worded should not be subjected to a fine analysis, but 
should be taken with the purpose of the statute in view, Coo- 
per v. Manning, 1935-NMSC-038, 39 N.M. 206, 43 P2d 1055. 

Distribution of assets of insolvent state bank is 
governed by general incorporation laws. State v. Bank of 
Magdalena, 1928-NMSC-048, 33 N.M. 473, 270. P..881,.dis- 
tinguished, State v. State Bank, 1934-NMSC-046; 38 N.M. 
338, 32 P.2d 1017 (decided under former law). 
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Preferences and setoffs are governed by the 
general incorporation laws for the winding up of 
insolvent corporations, State v. Bank of Magdalena, 
1928-NMSC-048, 33 N.M. 478, 270 P. 881, distinguished, 
State v. State Bank; 1934- NMSC- 046, 38 NM, 338, 32 P.2d 
1017 (decided under former law). 

State preference lost after receiver appointed. ant 
was held under former law that where a receiver has been 


. appointed for an insolvent state bank, the state is not enti- 


tled to a preference over other creditors, as to money on de- 
posit at the time the receiver was appointed. State v. First 
State Bank, 1917-NMSC-047, 22 N.M: 661, 167'P. 3, 1918A 
L.R.A. 394, distinguished, State v, People' s Sav. Bank & 
Trust Co., 1917-NMSC- 060, 23 N.M. 282, 168. P, 526. 
Deposits of the state in an insolvent bank lose priority 
of payment whén the assets of such bank ‘are turned over 
to the hands of a receiver. State v. People's Sav. Bank & 
Trust Co, 1917-NMSC-060, 23 N.M. 282, 168 P, 526 (de- 


* ‘cided ander former law). 


‘Subsequent purchaser cannot engage in savings 
and loan business when association liquidated. — 
When the assets of a savings and loan association are liq- 
uidated by a receiver pursuant to an order of the court, 
the association is terminated and its "charter" or author- 


.. ity to transact business is terminated as well. Therefore, 


625. 
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no "charter" or valid franchise remains entitling a subse- 
quent purchaser to engage in the savings and loan busi- 
ness. 1981 Op, Att'y Gen. No, 81-22. 

Am. Jur. 2d, A.L.R. and CwJ.S, retatendae: — 10 ‘Auk 
Jur. 2d Banks § 765, 

Right of owner of check which the drawer bank held for 
him at time it falasetl its doors to'a-preference, . A. L. R. 
196. 

Status of Christina: club deposits as savings or as gen- 
eral deposit, 21 A.L.R. 1128. 

Trust or preference’in respect of money placed in bank 
for: purpose of transaction with third persons, 31 A.L,R. 
47 2,93 A.L.R. 881. 

“ Specified obligations, preference i in ‘respect of deposits 
designated for payment of, 32'A,L.R. 967. 

Prerogative right of county or other political subdivision 
to preference, 36 A.L.R, 640, 52 A.L.R. 755, 90 A.L.R. 208. 

Taxes, preference in favor of individuals as to funds de- 
posited by them to credit of public treasurer in attempt to 
pay, 37 A,L.R..130. 

Clearinghouse settlement, balance due other banks on, 
as preferred claim against insolvent bank, 44 A.L:R. 1535. 

Securities deposited in bank, rights of owners of, upon 
its insolvency, 51 A.L.R. 914, 84 A.L.R, 1534, 126 A.L.R. 


Right of holder of certified check to preference out of as- 
sets of insolvent bank, 51 A.L:R. 1034. 

Right in absence of statute to preference in respect of 
deposit of public funds in insolvent bank, 51 A.L.R. 1336, 
65 A.L.R. 690, 103 A-L.R. 621. i 

Prerogative right of state to preference at common law, 
65 A.L.R. 1331, 90. A,L.R. 184, 167 A.L,R. 640, 

Estoppel as regards claim against insolvent bank, 69 
A.L.R. 456. 

Depositor's right’ to preference in assets of insolvent 
bank because dissuaded by bank officials or employees 
from withdrawing deposit after insolvency, 80 A.L.R. 795. 

Veteran's compensation or war risk insurance proceeds 


‘or pension money; preference in respect of deposit of, 83 


A.L,R. 1089, 84 A.L.R, 1530. 

Paper of insolvent bank, issuance or receipt of, as con- 
verting trust relation into debtor and creditor relation so 
as to defeat preference, 92 A.L.R. 1244; 

Depositor's right to priority as based upon fact st bank's 
pledge of his note rendered deposit unavailable as set. off 
against note in hands of pledgee, 162 A.L.R. 1175. 

9 C.J.S. Banks and Banking § 184, 
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58-1-76. Unauthorized conduct of banking business. 


It is caleba for any unauthorized person to engage in the business of holding deposits or to 
represent that he is or is acting for a bank or to use an artificial or corporate name that purports 
to be or suggests that it is the name of a bank. 


History: 1953 Comp., § 48-22-64, enacted by Laws ANNOTATIONS 
1963, ch. 305, § 64; 1997, ch. 23, § 8. 

The 1997 amendment, effective July 1, 1997, substi- Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
tuted "holding deposits or" for "receiving deposits, dis- Jur. 2d Banks § 25. 
counting evidences of indebtedness or receiving money for _ 90,8. Banks and Banking §§ 19,748. 


transmission," and substituted "that" for "which" preced- 
ing "purports"; 


58-1-77. Receipt of deposits while insolvent. 


It is unlawful for a bank to receive any deposit while insolvent or for an officer, director or em- 
ployee who knows or, in the proper performance of his duty, should know of such en, to 
receive or authorize the receipt of such asia 


History: 1953 Comp., § 48-22-65, enacted by Laws of ‘receipt of deposits, 51 A)L.R. 1154, 86 A.L.R. 179, 162 
1963, ch. 305, § 65. A‘L.R. 495, 
Constitutionality of statute rendering officers or direc- 


ANNOTATIONS tors of bank criminally liable for receiving deposit after 
Insolvency essential element of offense. — It was insolvency, 76 A.L.R. 580,05) 5 
held under former law that insolvency of the bank at the , What amounts to a deposit within statute in relation to 
time of receiving the deposit is the essential element of civil or criminal liability for accepting deposit when bank 
the offense. State v, Nance, 1927-NMSC-004, 32 N.M. 158, is unsafe or insolvent, 76 A.L.R.1320, 
262 P. 1002. When limitation commences: to run against action to 
Depositor's claim without preference. — While enforce personal liability of bank officers or directors for 
Laws 1915, ch..67, § 41, gives a depositor a right of action. receiving deposits after knowledge of bank's unsafe condi- 
to recover deposits accepted by an insolvent bank, it does tion, 78 A.L.R. 897. ; 
not give the depositor's claim preference over other claims. Sufficiency of evidence to show defendant's knowledge 
Jameson v. First Sav. Bank & Trust Co’, 1985-NMSC-084, «> of bank's, insolvency in prosecution for receiving deposits 
39 N.M. 545, 51 P.2d 607 (decided under former law). knowing bank insolvent, 87 A.L.R. 504. 
Sufficiency of indictment. — It was held under for- . Civil liability of bank officer or director permitting de- 
mer law that the indictment alleging that defendant re- posit after insolvency of bank, 87 .A:L.R. 1402. 
ceived a deposit "then and there having knowledge of the’: Negligence in failing to discover insolvency of bank as 
Ge theater pantrene iranian’ Sp aotinian’ Cele of equivalent of knowledge, or substitute therefor, as regards 
Nance, 1927-NMSC-004, 32 N.M. 158, 252 P. 1002. criminal responsibility of bank officer or employee for re- 
Am. Jur. 2d, A.L.R. and C.J.S, catcebiotn: uti) Am. ceiving deposit after insolvency, 98 A.L.R. 615, 
Jariedi Barks 8§ 198, 242. Statute as to.taking deposit when insolvent as,special 
Constitutionality of statute making failure of bank i a Ga ngs or as denying equal protection of laws, 


prima facie evidence of knowledge of insolvency at time FC el Mania ask Genicine bezAto aon 


58-1-78. Unlawful service as officer or director. 


It is unlawful for any person to serve as an officer or director of a bank, who: 

A. is an officer, director or employee of a directly competitive bank in the same community; 

B. has been convicted of an offense constituting, in the jurisdiction in which the judgment was 
rendered, a violation of the banking laws or a felony, or who has been sa liable, ene in a civil 
or criminal action, for a breach of trust; or 

C.. is a iplcr to the banjo for more than thirty siera upon a judgment that has become final. 


History: 1953 Ctene § 48-22-66, PLE! by Laws State v. Thoreen, 1978-NMCA-024, 91 NM. 624, 578 P.2d 
19638, ch. 305, § 66. 325, cert. denied, 91 N.M. 610, 577 P.2d 1256, 

Bank cashier was guilty of embezzlement where 

ANNOTATIONS | — he was unable to account for shrinkage in proceeds of sale 


Prosecutions under general fraud and conspiracy of certain bonds entrusted to bank for sale. State v, Gaunt, 
statutes not prohibited. — There is no basis for holding 1926-NMSC-049, 32 N.M. 17, 250 P. 634 (decided under 


that the specific language of this section prohibits pros- former law). 
ecutions under the general fraud and conspiracy statutes. Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am, 
Jur. 2d Banks § 180. 
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Officer or employee of depository or bailee as sustaining Aiding and abetting misapplication of bank funds by 
a criminal charge against him of embezzlement of prop- officer or employee, criminal responsibility for, 74 A.L.R. 
erty of depositor or bailor, 45 A.L.R. 933. 1112, 181 A.L.R. 1322. 

Liability of bank in respect to funds of third persons Rights and liabilities of bank paying or giving credit for 
misappropriated by bank officer or employee and used to - personal check of own officer whose account is not good, 
cover his own overdraft or defalcation, 48 A.L.R. 464. - 171 A,L.R. 880. 


9 C.J.S. Banks and Banking 8§ 107, 113, 115, 121. 


58-1-79. Unlawful gratuity or compensation; transactions of persons 
connected with state bank. 


A. It is unlawful for an affiliate of a bank or for an officer, director or employee of a bank, or 
affiliate of a bank: 

(1) to solicit, accept or agree to accept, directly or indirectly, from any person other than 
the institution any gratuity, compensation or other personal benefit for any action taken by the 
institution or for endeavoring to procure any such action; 

(2) to have any interest, direct or indirect, in the burghane at less on its face value of any 
evidence of indebtedness issued by the institution; 

(8) to require any borrower to purchase insurance from an affiliate of a bank, or from an 
officer, director or employee of a bank or affiliate of a bank, or through a particular insurance 
company, agent, solicitor or broker, as a condition precedent to the making of a loan or to decline 
adequate existing insurance where such existing insurance is provided by an insurance company 
licensed by this state. Provided, however, a bank may require a borrower to supply such insurance 
as may reasonably be necessary for the protection of the bank in making a loan. 

B. In this section the term "affiliate" includes: 

(1). any person who holds a majority of the stock of a bank or has been determined ms the 
commissioner [director of the financial institutions division of the regulation: and licensing depart- 
ment] to hold a controlling interest therein, any other corporation in which such person owns a 
majority of the stock and any partnership in which he has an interest; 

(2). any corporation in which the institution or an officer, director or employee thereof holds 
a majority of the stock and any partnership in which such person has an interest; 

(3) any corporation of which a majority of the directors are officers, directors or employees 
of the institution or of which officers, directors, trustees or employees ito ee a majority of the 
directors of the institution. 


History: 1953 Comp., § 48-22-67, enacted by Laws Fraud: responsibility of bank for fraud of, officer or 
1968, ch. 305, § 67. agent inducing customer or debtor of bank to enter into 

Bracketed material. — The bracketed material was transaction with such officer or agent personally or with 
inserted by the compiler and is not part of the law. third person, 117 A.L.R. 389. 


ANNOTATIONS 9 C.J.S. Banks and Banking §§ 117, 119, 121. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur. 2d Banks § 222, 


58-1-80. Unlawful concealment of transaction. 


It is unlawful for an officer, director, employee, attorney or agent of a bank to conceal or endeavor 
to conceal any transaction of the bank from any officer, director or employee of the bank or any of- 
ficial or employee of the department [financial institutions division of the regulation and licensing 
department] to whom it should properly be disclosed. , 


History: 1958 Comp., § 48-22-68, enacted by Laws ANNOTATIONS 
1968, ch. 305, § 68. 
inserted by the compiler and is not part of the law, . Banks and Banking §§ 107, 113, 115, 121, 734, 736. 
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58-1-81. Improper maintenance of accounts; false or deceptive entries 
and statements. 


It is unlawful for an officer, director, employee or agent of a bank to: 

A. maintain or authorize the maintenance of any account of the bank in a manner which, to 
his knowledge, does not conform to the requirements prescribed by the Banking Act [58-1-1 NMSA 
1978] or by the commissioner [director of the financial institutions division of the Seana and 
licensing department); up 3 

B. make, with intent to deceive, any false or misleading statement or entry or omit any 
statement or entry that should be made in any oon account, report or statement of the in- 
stitution; 

C. obstruct or endeavor to obstruct a lawful examination of the institution by an officer or em- 
ployee of the department financial institutions division]. 


History: 1953 Conv: 5 § 48- 22-69, Sagotba by Laws | ANNOTATIONS 
1963, ch. 305, § 69. 
Srackatad material..-s'The bracketed material waa Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


inserted by the compiler and is not part of the law. Jur, 2d Banks § 231 et seq. . 
- Construction and application of statutes relating to civil 


liability of directors, officers or employees of bank, in case 
of false reports or statements, 114 A.L.R. 472. 
9 C.J.S. Banks and Banking 8§ 736, 737, 


58-1-82. Reimbursement for fines and penalties. 


~A.. It is unlawful for a state bank to pay a fine or penalty imposed by law upon any other person 
or any judgment against such person or to reimburse directly or indirectly any person by whom 
such fine, penalty or judgment has been paid, except: 

(1) in the settlement of a bank's own liability or in connection with the Bonutiaitien of prop- 
erty against which a judgment is a lien; 

(2). if provided in its articles of incorporation, a bank may indemnify its directors, officers 
and employees for expenses, fines, penalties and judgments reasonably incurred in actions to which 
the directors, officers or employees are parties or potential parties by reason of the performance of 
their official duties. The provisions of this paragraph shall not allow the indemnification of direc- 
tors, officers or employees of a bank against expenses, penalties or other payments incurred in an 
administrative proceeding or action instituted by an appropriate bank regulatory agency, which 
proceeding or action results in a final order assessing civil money penalties or requiring affirma- 
tive action by an individual in the form of payments to the bank; and 

(3) if provided i in its articles of incorporation, a bank may acquire and pay the premiums 
for insurance covering the liability of its directors, officers or employees, except that the provisions 
of this paragraph shall exclude insurance coverage for a formal order assessing civil money penal- 
ties against a bank director, officer or employee. 

B. In accordance with his supervisory responsibilities, the director may, in his discretion, re- 
view the threat to bank safety and soundness posed by any indemnification or proposed indem- 
nification of directors, officers or employees by a bank or for the consistency of any such indemni- 
fication with the standards adopted by that bank in its articles of incorporation. Based upon this 
review, the director may direct a prospective modification of a specific indemnification by a bank 
through appropriate administrative action. 


History: 1978 Comp., § 58-1-82, enacted by Laws June 16, 1995, For provisions of former section, see 1991 


1995, ch. 190, § 12, Replacement Pamphlet, 
Repeals and rechubtinents. — Laws 1995, ch, 190, § 
12, repeals former section 58-1-82 NMSA 1978, as enacted ANNOTATIONS . 
by Laws 1963, ch. 305, § 70, relating to unlawful payment Am, Jur, 2d, A.L.R. and C.J.S, references. — 9 C.J.S. 
of penalties and judgments against others including direc- Banks and Banking §§ 8, 9. 


tors and officers, and enacts the above section, effective 
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58-1-83. Unlawful use of words "safe deposit.". 


It is unlawful for any person to use the words "safe deposit," "safety deposit" or other words 
deceptively similar thereto, in connection with the rental of storage space, or in the title or name 
under which business was done, unless he is: 

A, ,.a person: subject to the jurisdiction of the banking, ‘lege tene ignancial inetithationd Hiya 
sion of the regulation and licensing, department] of this state; 

B. amanufacturer or dealer in safe deposit facilities or equipment; 

C.. an association, the membership of which is composed of officers or institutions subject to the 
jurisdiction. of the banking department [financial institutions division] of this or other states; or 

D. a person who makes no iparee for such spPge: 


History: 1953 Comin. 9 ‘§ 48- 29. 1, eacen by Laws did ANNOTATIONS 


1968, ch. 305, § 71. 
Bracketed material, — The bracketed material was Am. Jur. 2d, A.L.R. and C.J3.S. Fpherences, — 10 Am. 
Jur, 2d Banks. § 476, 


. . ’ t A 4 
inserted by the compiler and is not part of the law. 9CJS. Banks ie Banking 88 8, 9. 


58-1-84. Unlawful sanctions; violations of rules and nedeus, 


A. Any person responsible for an act or omission expressly declared to be unlawful by the 
Banking Act [58-1-1 NMSA 1978] is guilty: 
(1) of a misdemeanor punishable by imprisonment for a term not exceeding one year or a 
fine not exceeding five thousand dollars ($5,000) or. both; 
(2) of a felony punishable by imprisonment not exceeding five years or a fine not exceeding 
ten thousand dollars ($10,000) or both, if the act or omission was done or made with intent to defraud. 
B. An officer, director, employee, agent or attorney of a bank is responsible for. an act or omission 
of the institution declared to be unlawful by the Banking Act whenever, knowing that such act or 
omission is unlawful, he participates in authorizing, executing, ratifying or concealing such act, or in 
authorizing or ratifying such omission or, having a duty to take the required action, omits to do so. 
C. A director shall-be deemed to participate in any action of which he has knowledge taken or 
omitted to be taken by the board of which’he is a member unless he dissents therefrom in writing 
and promptly notifies the commissioner [director of the financial institutions division of the regu- 
lation and licensing department] of his dissent. 
D. Itis unlawful to knowingly violate any lawful rule, rerulatibn ? or order of the commissioner 
[director]. re 


History: 1953 Comp., § 48-22-72, enacted by Laws ANNOTATIONS 


19638, ch. 305, § 72. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
inserted by the compiler and is not part of the law. Jur, 2d Banks g 221 et seq. 


9 C.J.S, Banks and Banking § 31. 


58-1-85. Injunction. 


Whenever a violation of the Banking Act [58-1-1 NMSA 19781, by a bait or an officer, director or 
employee thereof, is threatened or impending and will cause substantial injury to the institution 
or to the depositors, creditors or stockholders thereof, the district court of Santa’Fe county may, 
upon the suit of the commissioner [director of the financial institutions division of the regulation 
and licensing department], issue an injunction enshna sic such violation. 


tut 


History: 1953 Comp., § 48-22-73, enacted by Laws ANNOTATIONS 
1968, ch. 305, § 73. 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R, and C.J.S. references. — -9 C. i S. 
inserted by the compiler and is not. part of the law. Banks i @ Banking bes 478. 


Severability clauses. — Laws 1963, ch. 305, § 76, pro- 
vides for the severability of the act if any part or applica- 
tion thereof is invalid. 


50 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


58-1A-1 CONSUMER CREDIT BANKS 58-1A-2 


ARTICLE 1A 


Consumer Credit Banks 


Sec. Sec, 

58-1A-1. Short title. 58-1A-5. Credit card account; terms and conditions. 
58-1A-2. Definitions. 58-1A-6, Regulation of consumer credit banks. 
58-1A-3, Organization of consumer credit bank. 58-1A-7. Supervision fees. 

58-1A-4, Domestic banks; exemption. 58-1A-8. Applicability, 


This act [58-1A-1 to 58-1A-8 NMSA 1978] may be cited as the "Consumer Credit Bank Act". 


History: Laws 1998, ch. 11, § 1. 


58-1A-2. Definitions. 


As used in the Consumer Credit Bank Act [58-1A-1 NMSA 1978]: 

A.. “consumer credit bank" means a national bank located in the state or a bank organized 
pursuant to the laws of this state that has those powers and limitations provided for pursuant to 
the Consumer Credit Bank Act; 

B. "credit card" means an arrangement or loan agreement under which a domestic bank or 
consumer credit bank gives a borrower the privilege of using a credit card or other credit confirma- 
tion or device of any type in transactions out of which debt is created by: 

(1) the domestic bank‘or consumer credit bank honoring a draft or similar order for the 
payment of money created, authorized, issued or accepted by the borrower; or 
» (2) the domestic bank or consumer credit bank paying-or agreeing 'to pay the borrower's 
obligation; 

C. "credit card account" means an arrangement between a domestic bank or consumer credit 
bank and a borrower for the creation of debt pursuant to a creditcard and under which: 

(1) the domestic bank or consumer credit bank may permit the borrower to create either 
revolving or nonrevolving debt from time to'time; 

(2) the unpaid balance of principal of the created debt and the loan, finance or other ap- 
propriate charges are debited to the account; 
. (3) aloan finance charge is computed or an interest rate is imposed upon the “Adak seaar 
debt balances of the borrower's account from time to time; and 

(4) a domestic bank or consumer credit bank is to render bills or statements to the bor- 
rower at regular intervals stating the amount that is payable by and due from the borrower on 
a specified date stated in the bill or statement or, at the option of the borrower but subject to the 
terms and conditions of the credit card account, stating that the amount may be paid by the bor- 
rower in installments; 

D. "director" means the director of the financial institutions division of ane regulation and li- 
censing department; 

E. "domestic bank" means a bank having its principal place of business in this state and char- 
tered under the laws of this state or the United States; 

F. except as used in Subsection H of this section, "foreign bank" means a bank chartered under 
the laws of the United States, any state other than New Mexico or the District of Columbia that 
has its principal place of business outside of New Mexico; 

G. "holding company" means a corporation that controls a domestic, foreign or international 
bank; and 

H. “international bank" means any company organized under the laws of a foreign country, a 
territory of the United States, Puerto Rico, Guam, American Samoa or the Virgin Islands, which 
engages in the business of banking, or any subsidiary or affiliate of any company which engages 
in the business of banking organized under those laws. "International bank" includes foreign 
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commercial banks, foreign merchant banks and other foreign institutions that engage in banking 
activities usual in connection with the business of banking in the countries where such foreign 
institutions are organized or operating. 


History: Laws 1993, ch. 11, § 2; 1995, ch. 33, § 1. * beginning of Subsection F, inserted "or international" in 
The 1995 amendment, effective June 16, 1995, added Subsection G, and added Subsection H. 
"except as used in Subsection H of this section" at the 


58-1A-3. Organization of consumer credit bank. 


With the approval of the director, a domestic bank, foreign bank, international bank or holding 
company may organize, own and control a consumer credit bank in accordance with the following 
terms and conditions: 

A. in connection with the application to organize or to own and control a consumer credit bani 
the applicant shall pay to the director a filing fee of six thousand dollars ($6,000) and a nonrefund- 
able investigation fee of one thousand dollars ($1,000); 

B. the shares of a consumer credit bank shall be owned solely by a domestic bank, foreign 
bank, international bank or holding company; 

C. aconsumer credit bank shall accept deposits only at a single location in this state;, 

D. aconsumer credit bank shall maintain capital stock and paid surplus of not less than two 
million dollars ($2,000,000); 

E. a consumer credit bank may engage in the business of solani processing a making 
loans pursuant to credit card accounts and conducting other necessarily incidental activities, in- 
cluding the taking of a security interest in any property to secure a loan; 

F. aconsumer credit bank may accept deposits only of one hundred thousand dollars ($100, 000) or 
more and only from affiliates of the consumer credit bank or from persons having their principal place of 
business or residence outside. New Mexico; but the limitation provided pursuant to this subsection shall 
not apply to deposits made for the purpose of security taken pursuant to Subsection E of this section; 

G. aconsumer credit bank shall, prior to commencing business, obtain and thereafter maintain 
insurance of its deposits by the federal deposit insurance corporation; 

H. a consumer credit, bank may not engage in the business of making Ssmetaicl leans: but 
may issue credit cards and create credit card accounts for commercial customers; | 

I. aconsumer credit bank shall provide the following services in this state; 
(1) the-initial distribution of credit cards or other devices, or bath; designed gai effective 
to access credit card accounts; 
(2) the preparation of periodic statements of amounts due Saas credit card accounts; au 
(3) the maintenance of financial records reflecting the status of credit card accounts from 
time to time; and | 

J. the affairs of a,consumer credit bank shall-be carkeat bya board of directors that shall exer- 
cise the consumer credit: bank's powers and be responsible for the discharge of the consumer credit 
bank's duties, The number of directors, which shall not be fewer than three or more than twenty-five, 
shall be fixed by the bylaws. At least three-fourths of the directors shall be United States citizens. 


History: Laws 1993, ch. 11, § 3; 1995, ch. 33, § 2; Subsections I and J, inserted "consumer credit" preceding 


1997, ch, 23, § 9. . "bank's" twice in the first sentence of Subsection J and 
The 1997 amendment, effective July 1, '1997, substi- made minor stylistic changes in the second sentence. ° 
tuted $2,000,000 for $4,000,000 in Subsection D, deleted ' The 1995 amendment, effective June 16, 1995, in- 
former Subsection I relating to the minimum number of ___ serted “international bank" in the introductory paragraph 
employees a consumer credit bank should have located and in Subsection B, substituted "shall" for "must" near 


in the state, redesignated former Subsections J and K as the beginning of Subsection G, and’added Subsection K. © 


58-1A-4. Domestic banks; exemption. 


A domestic bank shall not be required to establish a consumer ‘credit bank to i issue credit cards 
and create credit card accounts. 


History: Laws 1998, ch. 11, § 4. 
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58-1A-5. Credit card account; terms and conditions. | 


A credit card account between a domestic bank or consumer credit bank anda borrower, wher- 
ever the borrower's place of residence, shall be governed solely: by the laws of New Mexico and 
federal law, where applicable. Unless otherwise expressly agreed in writing by the parties, a credit 
card account between a consumer credit bank and a borrower shall be governed by the provisions 

_of Sections 56-8-1 through 56-8-30 NMSA 1978. A domestic bank or consumer credit bank may, as 
provided in the’ written agreement governing the credit card account, modify the terms or condi- 
tions of the credit card account upon prior written notice of the modification as specified by credit 
card account agreement or by the federal Truth in Lending Act. 


History: Laws 1993, ch. 11, § 5; 1995, ch. 33, $3. "B.sh By ANNOTATIONS 


C f — For the federal Truth in Lendi 
Act vsee 18 USC. § 1601 oe ae tor’ Weds, WIEN respe Am. Jur. 2d, A.L.R. and C.J.S. references. — What 


The 1995 amendment, effactiva site: 16, 1995, added Constitutes Truth in Lending Act violation which "was not 
the language beginning "a credit card Seno ugie.althéend intentional and resulted from bona fide error not with- 
of the second sentence. standing maintenance of procedures reasonably adapted 


to avoid any such error" within meaning of § 130(c) of Act 
(15 USCA § 1640(c)), 153 A.L.R, Fed, 193, 


58-1A-6. Regulation of consumer credit banks. 


A. Aconsumer credit bank organized under the laws of New Mexico shall be subject to the su- 
pervision, regulation and examination of the director. 

B. The director shall adopt and promulgate rules and regulations implementing the provisions 
of the Consumer Credit Bank Act [58-1A-1 NMSA 1978], including provisions for the formation 
and organization of a consumer credit bank. 


History: Laws 1998, ch. 11, § 6; 1995, ch. 33, § 4. The 1995 amendment, effective June 16, 1995, added 
the language beginning "including provisions" at the end 
of Subsection B. 


58-1A-7. Supervision fees. 


A. Each consumer credit bank shall annually pay to the director a supervision fee, calculated 
on the basis of total assets as of December 31 of the immediately previous year: 


Total assets (000): 


Over But not This . Assessment: Of excess 

n , over amount Plus over (000) 

0 ~~ 200,000 7,500 0.0000250 ~~ 100,000 
200,000 ~ 500,000 ~ ‘10,000 ~ -0,0006667 200,000 
500,000°~ 1,000,000 ia 30,000 0,0000500 500,000 
1,000,000 2,000,000... 55,000 0.0000400 1,000,000 
2,000,000 , 95,000 ‘0.0000300 2,000,000 


B. The fee shall be paid on or before March 1:of each year, For failure to pay the supervisor fee 
when due unless excused for cause by the director, the consumer credit bank shall pay to the finan- 
cial institutions division of the regulation and licensing Mepantment one hundred dollars ($100) for 
each day of delinquency.. 

C. The director shall examine the condition of the consumer credit bank. A report of examina- 
tion shall be sent to the board of directors of the consumer credit bank. 


History: Laws 19983, ch. 11, § 7; 1995, ch. 33, § 5. Subsection B as Subsection C; and,,in Subsection CO, de- 


The 1995 amendment, effective June 16, 1995, re- leted "of the financial institutions division of the regula- 
wrote Subsection A to substitute the provisions for calcu- tion and licensing department" following "director" in the 
lation of the supervision fee on the basis of total assets for first sentence and deleted the former third sentence relat- 
a fee of $7,500; redesignated the former third and fourth ing to the fee for each consumer credit bank examination. 


sentences of Subsection A as Subsection B and former 
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58-1A-8. Applicability. 


A consumer credit bank shall be subject to the laws governing financial institutions except when 
the rights, powers, privileges or provisions of those laws are inconsistent with the rights, powers, 
privileges, provisions or limitations of the Consumer Credit Bank Act [58- 1A-1 NMSA 1978], in 
which case the latter shall control. 


History: Laws 1998, ch. 11, § 8. Severability clauses. — Laws 1993, ch. 11, § 9 pro- 
vides for the severability of the act if any part or applica- 
tion thereof is held invalid. 


ARTICLE 1B 


Interstate Bank Acquisitions 


: 


Sec. Sec. 


§8-1B-1. Short title. 58-1B-7. Procedures relating to applications, 

§8-1B-2. Definitions. 58-1B-8. Reports; examinations, 

§8-1B-3, Purpose and intent of act. 58-1B-9. Agency activities, 

§8-1B-4, Permitted acquisitions. 58-1B-10. Authority to issue regulations; pooperativa 
§8-1B-5, Required application; forms. agreements; fees. 

58-1B-6. 


Standards for approval. 58-1B-11, Enforcement. 


58-1B-1. Short title. 


Sections 1 through 12 [58-1B-1 to 58-1B-11 NMSA 1978] of this act may be cited as the "Inter- 
state Bank Acquisition Act”. 


History: Laws 1996, ch. 2, § 1. For permitted interstate acquisitions, see 658-26-4 
Cross references, — For the Interstate Bank Branch- NMSA 1978, 
ing Act, see 58-1C-1 NMSA 1978, 


58-1B-2. Definitions. 


As used 1 in the Interstate Bank Acquisition Act [58-1B-1 NMSA 1978]: 
A. "acquire" means: 
(1) for a company to merge or consolidate with a bank holding company; 
(2) for a company to assume direct or indirect ownership or control of: 
(a) more than twenty-five percent of any class of voting shares of a bank holding com- 
pany or a bank, if the acquiring company was not a bank holding company prior to the acquisition; 
(b) more than five percent of any class of voting shares of a bank holding company or 
a bank, if the acquiring company was a bank holding company prior to the acquisition; or 
(c) all or substantially all of the assets of a bank holding company or a bank; or 
(3) fora company to take any other action that results in the direct or indirect acquisition 
by the company of control of a bank holding company or a bank; 

B. "affiliate" means that term as defined in 12 U.S.C.A. Section 371¢(b); 

C. "bank" means that term as defined'in 12 U.S.C.A. Section 1841(c); 

D, "bank holding company" means that term as defined in 12 U.S.C.A. Section 1841(4) and in- 
cludes a New Mexico bank holding company, an out-of-state bank OG company and a foreign 
bank holding company; 

E. "Bank Holding Company Act" means the federal Bank Holding Company Act of 1956, 12 
U.S.C.A. Section 1841 et seq.; 

F. "bank supervisory agency" means: 

- (1) an agency of another state with primary responsibility for chartering and Super 
banks; and | 3 
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(2) the office of the comptroller of the currency, the federal deposit insurance corporation, 
the board of governor's of the federal reserve system and any successor to these agencies; 

G. "branch" means that term as defined in Subsection C of Section 58-5-2 NMSA 1978; 

H. "company" means that term as defined in 12:U.S.C.A. Section 1841(b); 

I. "control" means that term as defined in 12 U.S.C.A. Section 1841(a)(2); 

J. "deposit" means that term as defined in 12 U.S.C.A. Section 1813(1); 

K. "depository institution" means an institution defined as an "insured depository institution" 
in'12 U.S.C.A. Sections 1818(c)(2) and (c)(3); 

L. "director" means the director of the financial institutions division of the regulation and li- 
censing department; 

M. "foreign bank holding company" means a bank holding company that is organized under 
the laws of a country other than the United States or a territory or possession of the United States; 

N. "home state regulator" means, with respect to an out-of-state bank holding company, the primary 
bank supervisory agency of the state in which the company maintains its principal place of business; 

0. "New Mexico bank" means a bank that is: 
(1) organized under the laws of this state; or 
(2) organized under federal law and having its principal place of business in this state; 

P. "New Mexico bank holding company" means a bank holding company that: 

(1). had its principal place of business in this state on July 1, 1966 or the date on which it 
became a bank holding company, whichever is later; and 
(2) is not controlled by an out-of-state bank holding company; 

Q. "New Mexico state bank" means a bank chartered by the state of New Mexico; 

R. "out-of-state bank holding company" means a bank holding company that is not a New 
Mexico bank holding company; 

S. "principal place of business" of a bank holding company means the state in which the largest 
percentage of the total deposits of its bank subsidiaries was deposited: onthe later of July 1, 1966 
or the date on which the company became a bank holding company; 

T. "state" means the District of Columbia or a state, territory or possession of the United 
States; and 

U. "subsidiary" means sehen term as defined in 12 U.S.C.A. Section 1841(d). 


History: Laws 1996, ch. 2, § 2. 


58-1B-3. Purpose and intent of act. 


The purpose of the Interstate Bank Acquisition Act [58-1B- 1 NMSA 1978] is to establish the 
conditions under which a company may acquire a New Mexico bank or a New Mexico bank hold- 
ing company. In enacting it the legislature intends to avoid discrimination against out-of-state 
bank holding companies or foreign bank holding companies in any manner that would violate Sec- 
tion 3(d) of the Bank Holding Company Act. 


History: Laws 1996, ch. 2, § 3. é Cross references. — For Section 3(d) of the Bank 
Holding’Company Act, see 12 U.S.C, § 1842(d). 


58-1B-4. Permitted acquisitions. 


A. Except as provided in Subsection B of this section, a company may not acquire a New Mex- 
ico state bank or a New Mexico bank holding company without the prior approval of the director 
unless federal law expressly permits the acquisition without that approval. 

B. The prohibition of Subsection A of this section does not apply if the acquisition is made: 

(1) solely for the purpose of facilitating an acquisition otherwise permitted pursuant to 
the Interstate Bank Acquisition Act [58-1B-1 NMSA 1978]; 

(2) in a transaction arranged by the director or another bank supervisory agency to pre- 
vent the insolvency or closing of the acquired bank; or 
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(3) ina transaction in which a bank forms its own bank holding company, if the ownership 
rights of the former bank shareholders are Bn lnsterereey similar to those of the shareholders we the 
new bank holding company. . 

C. Ina transaction for which the aiveetar" s approval i is not retried vanes this section, the ac- 
quiring company shall give written notice to the director at least ninety days before the effective 
date of the acquisition unless a shorter period of notice is required under clase federal law. 


History: Laws 1996, ch, 2, § 4, | Cross references. — For pernitiol interstate acquisi- 
tions, see 58-26-4 NMSA 1978. 


58-1B-5. Required application; forms. 


A. A company ‘that proposes to make an acquisition pursuant to the Interstate Bank Acquisi- 

tion Act [58-1B-1 NMSA 1978] shall: 3 

(1) file with the director a copy of the application that the company has filed with the 
responsible federal bank supervisory agency and any additional information prescribed by the 
director; and 

(2) pay to the director any application fee prescribed by the director. 

B. As long as they are consistent with the effective discharge of the director's responsibilities, 
the application and reporting forms established pursuant to the Interstate Bank Acquisition Act 
shall conform to those established for the same purposes by the board of governors of the federal 
reserve system pursuant to the Bank Holding Company Act. 


History: Laws 1996, ch. 2, § 5. 4 Cross references. — For the Bank Holding Company 
Act, see Subsection E of 58-1B-2 NMSA 1978: 


58-1B-6. Standards for approval. 


A: In deciding whether to approve an application for .a proposed acquisition pursuant to the 
Interstate Bank Acquisition ee [58-1B- 1 NMSA 1978], the director shall consider whether the 
acquisition may: 

(1) be detrimental to the safety a soundness of the New Mexico state eng or the New 
Mexico bank holding company to be acquired; 

(2) result in a substantial reduction of competition in this state; or 

(3) have a significantly adverse effect on the convenience and. needs of a community in this 
state served by the New Mexico state bank or the New Mexico bank holding company to be acquired. 

B. Except as otherwise expressly provided in this section, the director shall not approve an 
acquisition pursuant to the Interstate Bank, Acquisition Act if upon effecting the transaction it 
would result in the applicant, including a depository institution affiliated with the applicant, hold- 
ing an undue concentration of deposits totaling forty percent or more of the total depoaite 3 in. all 
depository institutions in New Mexico. 

C. The director may adopt a regulation establishing a procedure authorizing the waiver of the 
limitation on deposit concentration:set forth in Subsection B of this section to prevent the insol- 
vency or closing of a New Mexico state bank. 

D. The director shall not approve an application for an acquisition pursuant to the Interstate 
Bank Acquisition Act unless either the New Mexico bank to be acquired, or at least one New 
Mexico bank subsidiary of the bank holding company to be acquired, has as of the proposed date 
of acquisition been in existence and in-continuous operation under an active charter for a period 
of at least five years, except that the director may approve an.application for an acquisition of.a 
consumer credit bank chartered pursuant to the Consumer Credit Bank Act [58-1A-1 NMSA 1978] 
even though the consumer credit bank-has not been in continuous operation under an active char- 
ter for a period of at least five years. | ) 


History: Laws 1996, ch. 2, § 6. 
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58-1B-7. Procedures relating to applications. 


A. The director shall approve or disapprove an application for acquisition pursuant to the In- 
terstate Bank Acquisition Act [58-1B-1 NMSA 1978] within ninety days after receipt of a com- 
pleted application unless the director requests additional information from the applicant following 
receipt of a completed application in which case the time limit for decision by the director is the 
later of: ) 

(1) the date set forth i in this subsection; or 
(2) thirty days after the director's receipt of the requested additional information, 

B. The director may hold a public hearing in connection with an application if a'significant is- 
sue of law or fact has been raised with respect to the proposed acquisition. 

C. Ifthe director holds a public hearing in connection with an application, the time limit speci- 
fied in Subsection A of this section shall be extended to thirty days after the conclusion of the 
public hearing. 

D. An application is deemed approved if the director takes no action on the appliagtion within 
the time limits Apaptieetee in this section. 


History: Laws 1996, ch. 2, § 7. 


58-1B-8. Reports; examinations, 


A. To the extent specified by the director by regulation, order or written request, each bank 
holding company that directly or indirectly controls a New Mexico state bank or a New Mexico 
bank holding company, or the home state regulator of the company, shall submit to the director 
copies of each financial report filed by the company with any bank supervisory: agency within fif- 
teen days after the report is filed with the agency unless the report is one the disclosure of which 
is prohibited by federal or state law. 

B. To the extent disclosure is permitted by state or federal law, a bank holding company that 
controls a New Mexico state bank or a New Mexico bank holding company, or the home state regu- 
lator of the controlling bank holding company, shall provide the director copies of any reports of 
examination of that bank holding company or of the New Mexico bank holding company. 

C. The director may examine a New Mexico bank holding company whenever the director has 
reason to believe that the company is not being operated in compliance with the laws of this state 
or in accordance with safe and sound banking practices. The provisions of Section 58-1-46 NMSA 
1978 shall apply to the examination. 


History: Laws 1996, ch. 2, § 8. 


58-1B-9. Agency activities. 


A. Ifit complies with the requirements of this section, a New Mexico state bank may agree to 
act as an agent for any affiliated bank depository institution to receive deposits, renew time depos- 
its, close loans, service loans, receive payments on loans and other obligations and perform other 
services for which it has received the prior approval of the director, 

B. A New Mexico state bank that proposes to enter into an agency agreement pursuant to this 
section shall file with the director, at least thirty days before the effective date of the agreement: 

(1) a notice of intention to enter into an agency agreement with an affiliated depository 
institution; 

(2) a description of the services proposed to be performed under the agency agreement; 
and 

(3) acopy of the agency agreement. 

C. If any proposed service is not specifically designated in Subsection A of this section and 
has not been approved previously in a regulation issued by the director, the director shall decide, 
within thirty days after receipt of the notice required by Subsection B of this section, whether to 
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approve the offering of the service. If the director requests additional information after reviewing 
the notice, the time limit for the director's decision is thirty days after receiving the additional in- 
formation. In deciding whether to approve a proposed service, the director shall consider whether 
the service would be consistent with state and federal law and the safety and soundness of the 
principal and agent institutions. The New Mexico state bank shall give appropriate notice to the 
public of each approval: 

D. Any proposed service offered play to Subsection C of this section is deemed approved 
if the director takes no action after receiving the notice required by Subsection B of this section 
within the time limits specified in Subsection C of this section. 

E. A New Mexico state bank may not pursuant to an agency agreement: 

(1) conduct any activity as an agent that it would be prohibited from conducting as a prin- 
compat under applicable state or federal law; or’ 

' (2) -have an agent conduct any activity that the bank as prindipat would be prohibited from 
conducting under applicable state or federal law. 

F. The director may order a New Mexico state bank or any other depository institution that 
is subject to the director's enforcement powers to cease acting as an agent or principal under an 
agency agreement with an affiliated depository institution if the director finds the provisions of 
the agency agreement or the actions of the parties pursuant to it to be inconsistent with safe and 
sound banking practices. 

G. A New Mexico state bank acting as an agent for an affiliated depository. institution in ac- 
cordance with this section is not a branch bank of that institution. 


History: Laws 1996, ch, 2, § 9. 


58-1B-10. Authority to issue regulations; cooperative agreements; fees. 


To carry out the purposes of the Interstate Bank Acquisition Act [58-1B-1 NMSA 1978], the di- 
rector may: 

A. adopt regulations; 

B. enter into cooperative, coordinating or Tifenruntion-aieaiae agreements with.a bank super- 
visory agency.or an organization affiliated with or representing a bank supervisory agency;, 

C. accept a report of examination or investigation by a bank supervisory agency having concur- 
rent jurisdiction over a New Mexico state bank or a bank holding company that controls a New 
Mexico state bank in lieu. of conducting an examination or investigation of the bank or hank hold- 
ing company; 

D. enter into a sole source contract pursuant to Section 13- 1-126 NMSA 1978 with a bank su- 
pervisory agency having concurrent jurisdiction over a New Mexico state bank or a bank holding 
company that controls a New Mexico state bank to engage the services of that agency's examiners 
at a reasonable rate of compensation, or to provide the services of oe director's examiners to that 
agency at a reasonable rate of compensation; 

EK. conduct joint examinations or joint enforcement actions with a ferent supervisory agency 
having concurrent jurisdiction over a New Mexico state bank or a bank holding company that 
controls a New Mexico state bank, but if the examination or enforcement action involves an out-of- 
state bank holding company, the director shall recognize the exclusive authority of the home state 
regulator over corporate governance matters and the primary responsibility of the home state 
regulator with respect to safety and soundness matters; 

F, ‘conduct examinations and enforcement actions of a New Mexico state bank or a New Mexico 
bank holding company that controls a New Mexico state bank if the director determines that the 
action is necessary to carry out the director's responsibilities pursuant to the Interstate Bank Ac- 
quisition Act or to enforce compliance with the laws of this state; and 

G. include in regulations adopted provisions for: 

(1) the assessment of supervisory and examination fees to be paid by New Mexico banks 
and New Mexico bank holding companies in connection with the director’ s performance of his du- 
ties; and 
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(2): sharing of fees assessed pursuant to Paragraph (1) of this subsection with a bank su- 
pervisory: agency or an organization affiliated with or representing a bank supervisory agency in 
accordance with an agreement between it and the director. 


History: Laws 1996, ch. 2,810. = 9 


58-1B-11. Enforcement. 


The director may enforce the provisions of the Interstate Bank Acquisition Act '[58-1B-1 NMSA 
1978] by an action for injunctive relief in the district court of Santa Fe county. The director shall 
give notice promptly to the home state regulator of any action commenced by the director against 
an out-of-state bank holding company and, to the extent practicable, shall consult and Gurren 
with that regulator in ue and resolving the enforcement action. 


if 4 


History: Laws 1996, ch. 2, § 11.. Act is held invalid or to be superseded, the remainder or 


Severability clauses. — Laws 1996, ch. 2, § 12 pro- its application to other situations or persons, shall not be 
vides that if any part of the Interstate Bank Acquisition affected. 
ARTICLE 1C 
| Interstate Bank Branching 
Sec. Go Sec, 
58-1C-1. Short title. 58-1C-7.. Notice and filing requirements. 
58-1C-2. Purpose. pe 1C-8. Condition for interstate merger prior to June 1, 
§8-1C-3. Definitions. 1997. 
58-1C-4, Authority of state banks to éatablish interstate 58-1C-9, Powers; additional branches, 
branches by merger. 58-1C-10. Examinations; periodic reports; cooperative 
58-1C-5. Interstate merger transactions and branching agreements; assessment of fees. 
~~ permitted: §8-1C-11. Enforcement. 
58-1C-6. De novo branching and acquisition of individual 58-1C-12, Regulations. 
branches not permitted. 58-1C-13. Notice of subsequent merger and other trans- 


actions. 


58-1C-1.. Short titles»: 


Sections 14 through 27 [58-1C-1 to 58-10-13 NMSA 1978] of this act may be cited as the "Inter- 
state Bank Branching Act". 


‘History: Laws 1996, ch. 2, § 14. i Cross references. — For the Interstate Bank Acquisi- 
tion Act, see Chapter 58, Article 1B NMSA 1978. 


; 


58-1C-2. Purpose. 


The purpose of the Interstate Bank Branching Act [58-1C-1 NMSA 1978] is to, permit interstate 
bank branching by merger pursuant to the provisions of the federal Regle-Neal Interstate Bank- 
ing and Branching Sig sie Act of 1994, P.L. 103-328. 


History: Laws 1996, ch. 2, § 15. several sections throughout Title 12 of the United States 
Compiler's notes. — The Regle-Neal Interstate Bank- Code. 
ing and Branching Efficiency Act primarily amended 


58 1C- 3. Definitions. 


As eaicia in the Interstate Bank tsi Act [58-1C-1 NMSA 1978]: 
A. "bank" means that term as defined in 12.U.S.C.A. Section 1813(h), but "bank" does not 
include any "foreign bank" as defined in 12 U.S.C.A. Section 3101(7);,unless the foreign bank is 
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organized under the laws of a territory of the United States, Puerto Rico, Guam, American Samoa 
or the Virgin Islands and its deposits are insured by the federal deposit. insurance corporation; 

B. "bank holding company" means that pein as defined in 12 U.S.C.A. Section 1841(a)(1); 

C. "bank supervisory agency" means: 

(1) an agency of another state with primary responsibility for chartering and supervising 
banks; and 

(2) the office of the comptroller of the currency, the federal deposit insurance corporation, 
the board of governors of the federal reserve system, and any successor to these agencies; 

D. "branch" means that term as defined in Subsection C of Section 58-5-2 NMSA 1978; 

E. "control" means that term as defined in 12 U.S.C.A. Section 1841(a)(2); 

F. "director" means the director of the financial institutions division of the regulation and li- 
censing department; 

G. “home state" means: . 

(1) with respect to a state bank, the state in which the bank i is puareetane 

(2) with respect to a national bank, the state in which the main office ue the teil’ is lo- 
cated; and 

(3) with respect to a foreign bank, the state determined to be the iiciftl state of the foreign 
bank pursuant to 12 U.S.C.A. Section 3103(c); 

H. "home state regulator" means the bank supervisory agency of the state in which an out-of- 
state state bank is chartered; 

I. "host state” means a state, other than the home state of a bank, in which the bank main- 
tains, or seeks to establish and maintain, a branch; 

J. "insured depository institution" means that term as defined in 12 U.S.C.A. Section 1813(c)(2); 

K. "interstate merger transaction" means: 

(1) the merger or consolidation of banks with different home states and the conversion of 
branches of any bank involved in the merger or consolidation into branches of the resulting bank; 
or 

(2) the purchase of all or substantially all of the assets and branches of a bank whose 
home state is different from the home state of the acquiring bank; 

L. "main office" means the office declared by a bank to its chartering bank supervisory agency 
to be its main office; 

M. "New Mexico bank" means a bank whose home state is New Mexico; 

N. "New Mexico state bank" means a bank chartered under the laws of New Mexico; - 

O. "out-of-state bank" means a bank whose home state is a state other than New Mexico; 

P. "out-of-state state bank" means a bank chartered under the laws of any state other than 
New Mexico; 

Q. "resulting bank" means a bank that has resulted from an interstate merger transaction 
under the Interstate Bank Branching Act; and 

R. "state" means a state of the United States, the District of Columbia, a territory of the United 
States, Puerto Rico, Guam, American Samoa, the Trust Territory of the Pacific Islands, the Virgin 
Islands or the Northern Mariana Islands. 


History: Laws 1996, ch. 2, § 16. 


58- 1C-4. Authority of state banks to establish interstate branches by 
merger. 


A. If it obtains the prior approval of the director, a New Mexico state bank may establish, 
maintain and operate one or more branches in a state other than New Mexico pursuant to an in- 
terstate merger transaction in which the New Mexico state bank is the resulting bank. 

B. Not later than the date on which the required application for the interstate merger transac- 
tion is filed with the responsible federal bank supervisory agency, the applicant New Mexico state 
bank shall file the documents and information required by Subsections A and B of Section 58-4-4 
NMSA 1978 and pay a fee in an amount that shall be prescribed by the director by rule. is 
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C. The director shall approve the interstate merger transaction and the operation of branches 
outside of New Mexico by the New Mexico state bank if he finds that: 
(1) the proposed transaction will not be detrimental to the ety and soundness of the 
applicant or the resulting bank; 
(2) any new officers and directors of the resulting bank are qualified by character, experi- 
ence and financial responsibility to direct and manage the resulting bank; and 
(3) the proposed merger is consistent with the convenience and needs of the communities 
to be served by the resulting bank in this state and is otherwise in the public interest. 
D. The interstate merger transaction may be effected only after the applicant has received the 
director's written approval. 


History: Laws 1996, ch. 2, § 17. Cross references. — For merger and consolidation of 
: banks; see Chapter 58, Article 4. NMSA 1978. 


58-1C-5. Interstate merger transactions and branching permitted. 


A. One or more New Mexico banks may enter into an interstate merger transaction with one 
or more out-of-state banks pursuant to the Interstate Bank Branching Act [58-1C-1 NMSA 1978], 
and an out-of-state bank resulting from the transaction may maintain and operate as branches in 
New Mexico the former New Mexico banks that participated in the transaction if the conditions 
and filing requirements of that act are met: 

B. Except as otherwise expressly provided in this subsection, an interstate merger transaction 
is not permitted pursuant to the Interstate Bank Branching Act if, upon effecting the transaction, 
the resulting bank, including all insured depository institutions that would be affiliates, as defined 
in 12 U.S.C.A. Section 1841(k), of the resulting bank, would result in an undue concentration. of 
deposits totaling forty percent or more of the total deposits in all depository institutions in New 
Mexico. The director may by regulation adopt a procedure to waive the foregoing prohibition to 
prevent the insolvency or closing of a New Mexico state bank. 

C. An interstate merger transaction resulting in the acquisition by an out-of-state bank of a 
New Mexico bank is not permitted pursuant to the Interstate Bank Branching Act, unless the New 
Mexico bank on the date of the acquisition has been in continuous operation under an active’char- 
ter for a period of at least five years. 


History: Laws 1996, ch. 2, § 18. 


58-1C-6. De novo branching and acquisition of individual branches not 
| permitted. 


Interstate branching, either de novo or by acquisition of one or more branches, not involving all 
or substantially all of the assets and branches of a New Mexico bank is prohibited. 


History: Laws 1996, ch. 2, § 19. 


58-1C-7. Notice and filing requirements. 


An out-of-state bank that will be the resulting bank pursuant to an interstate merger transac- 
tion involving a New Mexico state bank shall notify the director of the proposed merger no later 
than the date on which it files an application for an interstate merger transaction with the respon- 
sible federal bank supervisory agency. The out-of-state bank shall submit a copy of that applica- 
tion to the director and pay a fee in an amount that the director shall prescribe by regulation. Any 
New Mexico state bank that is a party to the interstate aed te transaction shall dri Soh with all 
applicable state and federal laws. 


History: Laws 1996, ch, 2, § 20. i 
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58-1C-8. Condition for interstate merger prior to June 1, 1997. 


An interstate merger transaction prior to June 1, 1997 resulting in a New Mexico branch of 
an out-of-state bank shall not be consummated and any out-of-state bank resulting from.such a 
merger shall not,operate a branch in New Mexico, unless the director first: 

A. finds that the laws of the home state. of each out-of-state bank involved in the niceties 
merger-transaction permit New Mexico state banks, under substantially the same terms and condi- 
tions as are set forth in the Interstate Bank Branching Act,[58-1C-1 NMSA 1978], to acquire banks 
and,establish and maintain branches in that,state by means of interstate merger transactions; 

B. concludes that the resulting out-of-state bank has complied with all applicable requirements 
of New Mexico law and has agreed in writing to comply with the laws of this state applicable to its 
operation of branches in. New.Mexico; and 

C. certifies to the federal bank supervisory agency having authority to approve the interstate 
merger transaction that the conditions and requirements of the Interstate Bank Branching Act 
_ have been met. 


Pye g¥ 


History: Laws 1996, ch, 2, § 21, 


58- 1C- 9. Powers; additional BRaneHew , 


A. An out-of-state state bank with branches in New Mexico mithiitized pursuant to the aie 
state Bank Branching Act [58-1C-1 NMSA 1978] may conduct any activities at its branches that 
are authorized pursuant to the laws of this state for New Mexico state banks: 

B. A New Mexico state bank may conduct any activities at any: branch outside New Mexico 
that are permissible for a bank chartered by the host state where the branch is located. 

C. An out-of-state bank:that has acquired branches in New Mexico under the Interstate Bank 
Branching Act may establish or acquire: additional branches in New Mexico >to the same extent 
that any New Mexico bank may pstaisitahs or “fale a branch in New Mexico pandoaaste 69) to appli- 
cable federal and state law. 


History: Laws 1996, ch. 2, § 22. 


58-1C-10. Examinations; periodic reports; cooperative agreements; 
assessment of fees. 


A;, To the extent’ consistent with Subsection C of this section, the:director may make examina- 
tions of any branch established and maintained in this state by an out-of-state state bank pursu- 
ant to the Interstate Bank Branching Act [58-1C-1 NMSA 1978] as the director deems necessary 
to determine whether the branch is being operated in compliance with the laws of this:state and in 
accordance with safe and: sound banking practices. The provisions of Section 58-1-46 NMSA 1978 
shall apply to the examinations, 

B. The director may prescribe requirements for periodic reports concerning an out-of-state bank 
that operates a branch in New Mexico pursuant to the Interstate Bank Branching Act. The required 
reports shall be provided by the bank or by the bank supervisory agency having primary responsibility 
for the bank. Reporting requirements prescribed by the director pursuant to this subsection shall be: 

(1), consistent with the reporting requirements applicable to New Mexico state banks; and 
(2) appropriate for, the purpose of enabling the ciregtoy to carry out his responsibilities 
under the Interstate Bank Branching Act, 

C. , The director may enter into cooperative, coordinating and information- sharing agreements 
with any other bank supervisory. agencies or any organization, affiliated with or representing one 
or more bank supervisory agencies with respect to, the periodic examination or other.supervision : 
of any branch in New Mexico of an out-of-state state bank, or any branch of a New Mexico state 
bank in any host state, and the director may accept the parties' reports of examination and reports 
of investigation in lieu of conducting his own examinations or investigations. 
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D. The director may enter into a sole source contract pursuant to Section 13-1-126 NMSA 1978 
with a bank supervisory agency having concurrent jurisdiction over a New Mexico state bank 
or an out-of-state state bank operating branches in this state pursuant to the Interstate Bank 
Branching Act to engage the services of the agency's examiners or to provide the services of the 
director's examiners to the agency. 

E. The director may conduct joint examinations or participate in joint enforcement actions with 
a bank supervisory agency having concurrent jurisdiction over any branch in New Mexico of an out- 
of-state state bank or any branch of a New Mexico state bank in any host state. The director may 
take the actions independently if the director deems the actions necessary or appropriate to carry 
out his responsibilities under the Interstate Bank Branching Act or to ensure compliance with the 
laws of this state, but, in the case of an out-of-state state bank, the director shall recognize the ex- 
clusive authority of the home state regulator over corporate governance matters and the primary 
responsibility of the home state regulator with respect to safety and soundness matters. 

F. An out-of-state state bank that maintains branches in this state may be assessed and shall 
pay supervisory and examination fees in accordance with the laws of this state and regulations 
of the director. The fees may be shared with other bank supervisory agencies or any organization 
affiliated with or representing one or more bank supervisory agencies in accordance with agree- 
ments between those entities and the director. 


History: Laws 1996, ch. 2, § 23. 


58-1C-11. Enforcement. 


If the director determines that a branch maintained by an out-of-state state bank in this state 
is being operated in violation of the laws of this state, is not reasonably meeting the credit needs 
of the community served or is being operated in an unsafe and unsound manner, the director may 
take the same enforcement actions he could take if the branch were a New Mexico state bank. The 
director shall give notice promptly to the home state regulator of an enforcement action taken 
against an out-of-state state bank and, to the extent practicable, shall consult and cooperate with 
the home state regulator in pursuing and resolving the enforcement action. 


History: Laws 1996, ch. 2, § 24. 


58-1C-12, Regulations. 


The director may adopt regulations necessary or appropriate to implement the provisions of the 
Interstate Bank Branching Act [58-1C-1 NMSA 1978]. 


History: Laws 1996, ch. 2, § 25. 


58-1C-13. Notice of subsequent merger and other transactions. 


An out-of-state state bank that has established and maintains a branch in this state pursuant to 
the Interstate Bank Branching Act’[58-1C-1 NMSA 1978]'shall give at least thirty days prior writ- 
ten notice or, in the case of an emergency transaction, shorter notice consistent with applicable 
state or federal law to the director of any merger, consolidation or other transaction that would 
cause a change of control-with respect to the bank or any bank holding company that controls the 
bank if the result of the transaction would require an application to be filed pursuant to the fed- 
eral Change in Bank Control Act of 1978, 12 U.S.C.A. Section 1817(j) or the federal Bank Holding 
Company Act of 1956, 12 U.S.C.A. Section 1841 et seq. 


History: Laws 1996, ch. 2, § 26. Act is held invalid or to be superseded, the remainder or 
Severability clauses, — Laws 1996, ch. 2, § 27 pro- its application to other situations or persons shall not be 
vides that if any part of the Interstate Branch Banking affected. 
: 
63 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-2-1 FINANCIAL INSTITUTIONS AND REGULATIONS 58-2-2 


ARTICLE 20) 


“Insurance of Bank Deposits 


Sec, Sec. 

58-2-1. "Banking institution" defined. Pin 58-2-5,, Exchange of information. 

58-2-2. Acceptance of federal laws. , 58-2-6. Loans by and sale of assets to federal corporation. 

58-2-3. Liquidation of banks by federal deposit i insurance 58-2-7. Federal corporation as receiver or liquidator; 
corporation. ' - possession of and title to assets. 


58-2-4, Subrogation of federal corporation, 58-2-8. Enforcement of individual liability of stockhold- 
: ers and directors of closed banks. 


58-2-1. ("Banking institution" defined. | 


‘The term "banking institution," as used in this act [58-2-1 to 58- 2- 8 NMSA 1978] shall Ms con- 
strued to mean any bank, trust company, bank and trust company, stock savings bank or mutual 
savings bank, which is now or may hereafter be organized under the: tate of this state. 


lst Laws 1935, ch. 16, § 1; 1941 Comp., § 50- , ANNOTATIONS 


11014 1868 Comp. 1 481-1. Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § di. 
9 C.J.S. Banks and Banking § 2. 


58-2-2. [Acceptance of federal laws. |] 


Any banking institution now or hereafter reorganized under the laws.of this state is hereby 
empowered, on the authority of its board of directors, or a majority thereof, to enter into such 
contracts, incur such obligations and generally to do.and perform any and all such acts and 
things whatsoever as may be necessary or appropriate in order to take advantage of any and 
all memberships, loans, subscriptions, contracts, grants, rights or privileges, which may at 
any time be available or endure [enure] to banking institutions or to their depositors, credi- 
tors, stockholders, conservators, receivers or liquidators, by virtue of those provisions of Sec- 
tion 8, of the federal "Banking Act of 1933" (Sec. 12B of the Federal Reserve Act, as amended), 
which establish the federal deposit insurance corporation and provide for the insurance of 
deposits, or of any other provisions of that or of any other act or resolution of congress to aid, 
regulate or safeguard banking institutions and their depositors, including’ any amendments 
of the same or any.substitutions therefor; also, to subscribe for and acquire any stock, deben- 
tures, bonds or other types of securities of the federal deposit insurance corporation and to 
comply with the lawful regulations and requirements from time to time issued or made by 
such corporation. 


History: Laws 1935, ch. 16, § 2; 1941 Comp., § 50- Insolvency of bank guaranty fund as affecting rights 
1102; 1953 Comp., § 48-11-2. or obligations of. member banks and their depositors, 78 
Federal Reserve Act. — Section 12B of the Federal © “A.L.R. 808. c 
Reserve Act, as amended, referred to in this section, re- Bank guaranty laws as special or class legislation, 111 
lating to the federal deposit insurance corporations, was A.L.R.'148, 
withdrawn from the Federal Reserve Act and made a Draft, cashier's cele certified check, suxathe or 
separate act, known as the Federal Deposit Insurance Act holder of, as a depositor within statutes relating to guar- 
by 64 Stat. 873, and now is compiled in the United States anty or insurance of deposit liability, 111 A.L.R. 228. 
Code as 12 U.S.C. 8§ 1811 to 1832. l Federal Deposit Insurance Corporation Act, constitu- 
ANNOTATIONS noe a construction of criminal provision of, 114 
Am. Jur, 2d, A.L.R. and C.J.S. watanendeu: —10Am. . . .. trust business, constitutionality, construction and ap- 
Jur, 2d Banks § 427. plication of federal statute relating to power of national 
Rights of owners of securities deposited in bank to pay- bank to engage in, 153 A.L.R. 410. 
ment out of guaranty fund, 51 A.L.R, 920, 84 A.L.R. 1534, Interest in respect of insured deposit, liability of federal 
126 A.L.R. 625. : deposit insurance corporation for, 153 A.L.R. 532. 


9 C.J.S, Banks and Banking § 650. 
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58-2-3. [Liquidation of banks by federal deposit insurance corporation. ] 


The federal deposit insurance corporation created by Section eight of the federal "Banking Act of 
1933" (Section. 12B of the Federal Reserve Act, as amended) is hereby authorized and empowered 
to be and, act without, bond as receiver or liquidator of any banking institution, the deposits in 
which are to any extent insured by said corporation, and which shall have been closed on account 
of inability to meet the demands of its depositors. 

The appropriate state authority, having the right to appoint a receiver or eaisiaator of a banking 
institution, may in the event of such closing tender to said corporation the appointment as receiver 
or liquidator of such banking institution, and ifthe corporation shall have and. possess. all the pow- 
ers and privileges provided by the laws of this state with respect to a receiver or liquidator respec- 
tively of a banking institution, its depositors and, other creditors, and be subject to.all the duties. of 
such receiver or liquidator, except insofar as such powers, privileges or duties are in conflict with 
the provisions of Subsection (1). of Section 12B of the Federal Reserve Act, as amended (Section 8 
of said "Banking Act of 1933"). 


History: Laws 1935, ch. 16, § 3; 1941 Comp., § 50- 
1103; 1953 Comp,, § 48-11-3. 

Compiler's notes, — Section 12B of the Federal Re- 
serve Act, as amended, referred to. in this section, relating 
to the federal deposit insurance corporations, was with- 
drawn from the Federal Reserve Act and made a separate 
act, known as the Federal Deposit Insurance Act by 64 
Stat. 873, and now is compiled in the United States Code 
as 12 US.C, §§ 1811 to 1832, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C,J.S. references. — 10 Am. 
Jur. 2d Banks § 272, 

Construction and application of provisions of Federal 
Reserve Act regarding continuance of bank deposit in- 
surance after termination of insured status of bank, 143 
A.L.R. 1053. 


9 C.J.S. Banks and Banking § 651. 


Cross references. — For possession of and title to as- 
sets of closed banks, see 58-2-7 NMSA 1978. 


58-2-4. [Subrogation of federal corporation.] 


Whenever. any banking institutions shall have been closed as aforesaid, and said federal deposit 
insurance corporation shall pay or make available for payment the insured deposit liabilities of 
such closed institution, the corporation, whether or not it shall have become receiver or liquidator 
of such closed banking institutions, as herein provided, shall be subrogated to all rights against 
such closed banking institution of the owners of such deposits in the same manner and to the same 
extent as subrogation of the corporation is provided for in Subsection (1) of Section 12B of said 
Federal Reserve Act, as amended (being Section 8 of said "Banking Act of 1933") in the case of the 
closing of a national bank: provided, that the rights of depositors and other creditors of such closed 
institutions shall be determined in accordance with the applicable provisions of the laws of this 
state. 


History: Laws 1935, ch. 16, § 4; 1941 Comp., § 50- 
1104; 1953 Comp., § 48-11-4. 

Compiler's notes. — Section 12B of the Federal Re- 
serve Act, as amended, referred to in this section, relating 
to the federal deposit insurance corporations, was with- 
drawn from the Federal Reserve Act and made a separate 
act, known as the Federal Deposit Insurance Act by 64 
Stat. 873; and now is compiled in the United States Code’. 
as 12 U.S.C. §§ 1811 to 1832. 


ANNOTATIONS 


Am. Jur, 2d, A:\L.R. and C.JiS. references, — 10 Am. 
Jur, 2d Banks § 777. 

Liability of Federal Deposit Insurance Corporation for 
interest in respect of insured deposit, 153 A.L.R. 532. 

9 C.J.S, Banks and Banking §§ 203, 209, 210, 405. 


58-2-5. Exchange of information. 


The director of the financial institutions division is authorized to accept in his discretion in lieu 
of any examination authorized by the laws of this state to be conducted by the division of a bank- 
ing institution the examination that may have been made of same within a reasonable period by 
the federal deposit insurance corporation provided a copy of said examination is furnished to him. 
The director of the financial institutions division, may, also, in his discretion accept any report rel- 
ative to the condition of a banking institution which may have been obtained by said corporation 
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within a reasonable period, in lieu of a report.authorized by the laws of this state to be required of 
such institution by the division, provided a coy of such lated is furnished to the director of the 
financial institutions division. 

The director of the financial institutions division may furnish to said corporation, or to any of- 
ficial or examiner thereof, a copy or copies of any or all examinations made of any such banking 
institutions and of any or all reports made by same, and shall give access to and disclose to said 
corporation or any official or examiner thereof any and all information Buse Spse by him with ref- 
erence to the conditions or affairs of any such insured institution. 

Nothing in this section shall be construed to limit the duty of any banking institution in this state, 
deposits in which are to any extent insured under the provisions of Section 8 of the "Banking Act of 
19338" (Section 12B of the Federal Reserve Act, as amended) or of any amendment of or substitution 
for the same, to comply with the provision of said act, its amendments or substitutions or the require- 
ments of said corporation relative to examinations and reports, nor to limit the powers of the director 
of the financial institutions division with reference to examinations and reports under existing law. 


History: Laws 1935, ch. 16, § 5; 1941 Comp., § 50- Stat. 873, and now is compiled in the United States Code 
1105; 1958 Comp., § 48-11-5; Laws 1977, ch. 245, § 25. as 12 U.S.C. §§ 1811 to 1832. 

Compiler's notes. — Section 12B of the Federal Re- 
serve Act, as amended, referred to in this section, relating ANNOTATIONS 
to the federal deposit insurance corporations, was with- Am. Jur, 2d, A.L.R. and C JS. retarendes <0 Ai" 
drawn from the Federal Reserve Act and made a separate Jur, 2d Banks § 18. 
act, known as the Federal Deposit Insurance Act by 64 9 C.J.8. Banks and Banking § 650. 


58-2-6. Loans by and sale of assets to federal corporation. 


With respect to any banking institution, which is now or may hereafter be closed on account of 
inability to meet the demands of its depositors or by action of the director of the financial institu- 
tions division or of a court or by action of its directors or in the event of its insolvency or suspen- 
sion, the director of the financial institutions division and/or the receiver or liquidator of such 
institution with the permission of the court having jurisdiction may borrow from said corporation 
and furnish any part or all of the assets of said institution to said corporation as security for a loan 
from same, provided, that where said corporation is acting as such receiver or liquidator, the order 
of a court of record of competent jurisdiction shall be first obtained approving such loan. The direc- 
tor of the financial institutions division upon the order of a court of record of competent jurisdic- 
tion, and the receiver or liquidator of any such institution may sell to said corporation any part or 
all of the assets of such institution. 

The provisions of this section shall not be construed to limit the power of any pa 8 2 institu- 
tion, the director of the financial institutions division or receivers or liquidators to pledge or sell 
assets in accordance with any existing law. 


History: Laws 1935, ch. 16, § 6; 1941 Comp., § 50- ANNOTATIONS 
1106; 1953 A «11-6; F ° 
esata cine iiet diene orp “gs Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 


Jur, 2d Banks § 222. 


58-2-7. [Federal corporation as receiver or liquidator; possession of and 
title to assets. ] 


Upon the acceptance of the appointment of receiver or liquidator aforesaid by said corporation, 
the possession of and title to all the assets, business and property of such banking institution of 
every kind and nature shall pass to and vest in said corporation and without the execution of any 
instruments of conveyance, peaignment, transfer or endorsement. : 


History: Lawa 1985, ch. 16, §. 731941 Comp., § 60. : ANNOTATIONS 


1107; 1958 C +» § 48-11-7, 
INS Am. Jur, 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur, 2d Banks 88 7638 to 769. 
9 C.J.S. Banks and Banking § 651. 
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58-2-8. [Enforcement of individual liability of stockholders and 
directors of closed banks. ] 


Among its other powers, said corporation, in the performance of its powers and duties as such 
receiver or liquidator, shall have the right and power upon the order of a court of record of compe- 
tent jurisdiction to enforce the individual liability of the stockholders, and directors of any such 


banking institution. 


History: Laws 1935, ch. 16, § 8; 1941 Comp., § 50- 
1108; 1953 Comp., § 48-11-8. 

Severability clauses. — Laws 1935, ch. 16, § 9, pro- 
vides for the severability of the act if any part or applica- 
tion thereof is invalid. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 272. 
9 C.J.S. Banks and Banking § 654. 


ARTICLE 3 


Accounts 


Sec, 
§8-3-1. Interest on accounts. 
§8-3-2, Refusal to accept signatures or endorsements. 


58-3-1. Interest on accounts. | 


| Sec, 


58-3-3. Repealed. 
58-3-4, Repealed. 


A. Astate bank may maintain time and savings deposit accounts and pay interest on balances 
therein at rates which need not be uniform. The director of the financial institutions division may, 
by general regulation, fix maximum rates of interest. 

B. Time or savings account deposits shall be repaid to depositors under regulations adopted 
by the board of directors from time to time. These shall be available at the bank for inspection by 
depositors upon request, and depositors shall be so informed. 


History: 1953 Comp., § 48-4-2, enacted by Laws 
1975, ch. 330, § 4; 1977, ch. 245, § 24. 


ANNOTATIONS 


National banks in New Mexico are subject to this 
section, — National banks are subject to the laws of a 
state in respect of their affairs, unless such laws interfere 
with the purposes of their creation, tend to impair or de- 


stroy their efficiency as federal agencies, or conflict with 


the paramount law of the United States. 1959-60 Op. Att'y 
Gen. No, 60-141. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 415, 

Construction of savings bank bylaw expressly assented 
to by depositor, relieving bank from liability for payment 
to unauthorized person, 52 A.L.R. 760, 


Constitutionality of statute in relation to interest on 
bank deposit, 62 A.L.R. 489. 

Passbook, validity and construction of agreement for, or 
condition of, indemnity to bank in event of payment to de- 
positor who cannot produce, 81 A.L.R. 1150. 

Effect, on bank depositor's rights and those of bank, 
of printed rules in passbook not expressly accepted, 60 
A.L.R.2d 708. 

Bank's liability to customer for imposing allegedly ex- 
cessive service charges, 73 A.L.R.4th 1028, 

Certificate of deposit as "security" under federal securi- 
ties laws, 82 A.L.R. Fed. 553. 

9 C.J.S, Banks and Banking § 264, 


58-3-2. Refusal to accept signatures or endorsements. 


A,. A bank may refuse to pay any check, draft or order drawn upon it when the officers of the 
bank or national bank have reason to believe that the person signing or endorsing the instrument 
is or was so under the influence of alcohol or drug as to make it reasonably doubtful whether such 
person is or the person was at the time of signing or endorsing the check, draft or order capable of 
transacting business. No damages shall be awarded in any action against the bank or trust com- 
pany or its officers for refusing in good faith to pay any such check, draft or order for such reason. 

B. A bank, national bank or the principal officers of a bank or national bank are not liable for 
damages for refusing i in good faith to pay any check, draft or order pursuant to Subsection A of this 
section. 
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History: 1953 Comp,, § 48-10-10, enacted by\Laws,. 6 5s. 0ee\ to ey, ) ANNOTATIONS. Stk 


LET TESA . Am. Jur. 2d, A.L,R. and C.3.8, hora bine Z9CES: 
Banks and oe yg § 265. 


58-3-3. Rapeatba: 


Repeals, — Laws 1978, ch. 122, §§ 1 and 2, ied ists 
10-3, 1953 Comp. (58-3-3 NMSA 1978), relating to joint 
accounts, effective March 6, 1978, 


58-3-4. Repealed. 


Repeals. — Laws 1989, ch. 209, § 18 repeals 58-3-4 relating to withdrawals from financial institutions, effec- 

NMSA 1978, as amended by Laws 1987, ch, 331, § 1, tive June 16, 1989. 
ARTICLE 4 
Merger and Consolidation of Banks 
Sec. Sec, , 
§8-4-1, Additional definitions. 58-4-7, Conversion of national into state bank. 
58-4-2. Resulting national bank. 58-4-8. Continuation of corporate entity; use of old name. 
58-4-3. Resulting state bank. 58-4-9, Sale of all assets of bank or department. 
58-4-4. Merger procedure; resulting state bank. 58-4-10. Dissenting stockholders. ~ 
58-4-5. Merger; approval by stockholders of state banks, 58-4-11. Nonconforming assets or business. 
58-4-6. Effective date of merger; filing of approved agree- 58-4+12; “Book value of assets. 
_ ment; certificate of merger as. evidence. 58-4-13, Conversion, of savings association to a state 


bank. 


58-4:19 Additional definitions: 


As used in this article, unless the context otherwise requires: 

A... "association" includes a state or federal savings and loan assqriation unless limited by use 
of the words "state" or "federal"; 

B. "converting bank" means a bank eetlarting from a state bank to a national bank or the 
reverse; 

C; “merger’ ‘inchides consolidation; 

D. "merging bank" means ‘a party to a merger; / 

Kk... ."resulting bank" means the bank resulting from a merger or conversion; and. 

F, "dissenting stockholder" means a stockholder dissenting and voting his dissent,as provided 
in this article. 


History: 1941 Comp., § 50-1901, enacted by Laws through F, inserted."bank" following "state" in Subsection 
1951, ch. 37, § 1; 1953 Comp., § 48-13-1; Laws 1993, B, and made a stylistic change. 
ch, 210, § 2. 


Cross references. — For the Interstate Bank Branch- ANNOTATIONS 
ing Act, see 58-1C-1 NMSA 1978. J AL. J.S. se 

The 1993 amendment, effective June 18, 1993, substi- Pigs halter oni ane rey foremences eua 
tuted "article" for "title" in the introductory language and Consolidation or merger of bank as “affecting iatuteey 
Subsection F, added present Subsection A, redesignated _ superadded liability of stockholders, 154 A.L.R. 427. 


former Subsections:A through E as present Subsections Bo *' 9-0.J.8. Banks and Banking §§ 158 et seq., 495, 570, 571. 


58-4-2. Resulting national bank. 


_A. Nothing in the law of this state shall restrict the. right of a state bank to merge with or 
convert into a resulting national bank. The action to be taken by such merging or converting 
state bank and its rights and liabilities and those of its stockholders shall be the same as those 
prescribed for national banks at the time of the action by the law of the United States and not by 
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the law of this state, except that a vote of the holders of two-thirds of each class of voting stock of a 
state bank, at a meeting called in conformity with the provisions of Section 5 [58-4-5 NMSA 1978], 
shall be required for the merger or conversion, and that on conversion by a state into a national 
bank the rights of dissenting stockholders shall’be those specified in Section 10 [58-4-10 NMSA 
1978]. 

B.. Upon the completion of the merger or conversion, the franchise of any merging or converting 
state bank shall automatically terminate. 


Character as holder in due course of bank which takes 
over assets and assumes liabilities, of another ‘bank, 76 
A.L.R. 1329. 

Liability of guarantor of or surety for bank deposit as 
affected by reorganization, merger, or consolidation of 
bank, 78 A.L.R. 381, | 

Novation where bank transfers its assets to another 
bank which assumes its obligation, 79 A.L.R. 82. 

9 C.J.S. Banks and Banking § 570. 


History: 1941 Comp., § 50-1902, enacted by Laws 


ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 28. 


58-4-3, Resulting state bank. 


Upon approval by the director of the financial institutions division, banks may be merged to 
result in a state bank or a national bank may convert into a state bank as hereafter prescribed, 
except that the action by a national bank shall be taken in the manner prescribed by and shall be 
subject to limitations and requirements imposed by the law of the United States which shall also 
govern the rights of its dissenting stockholders. 


History: 1941 Comp., § 50-1903, enacted by Laws 
1951, ch. 37, § 3; 1953 Comp., § 48-13-3; Laws 1977, 
ch, 245, § 28. 


ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C J.S,. references. — 10 Am, 


Character as holder in due course of bank which takes 
over assets and assumes liabilities of another bank, 76 
A.L.R. 1829, 

Liability of guarantor of or surety for bank deposit as 
affected by reorganization, merger, or consolidation of 
bank, 78 A.L.R. 381, 

Novation where bank transfers its assets to another 


Pac asset : io bank which assumes its obligation, 79 A.L.R. 82. 


9 C.J.S. Banks and Banking §§ 158 et seq., 570. 


58-4-4, Merger procedure; resulting state bank. 


A. The board of directors of each merging state bank shall, by a majority of the entire board, 
approve a merger agreement which shall contain: | 
(1) astatement or recital that the agreement is subject to approval by the director of the 
financial institutions division and by the stockholders of each merging bank; 
(2) the name of each merging bank and location of each office; 
(3) with respect to the resulting bank: ~~ 
(a) the name and location of the principal and the other offices; 
(b) the name and residence of each director to serve until the next annual meeting of 
the stockholders; 
(c) the name and residence of each officer; 
(d) the amount of capital, the number of shares and the par value of each share; 
(e) the amount, terms and preferences if preferred stock is to be ALGO and 
(f) the amendments to its charter and bylaws; 
(4) provisions governing: 
(a) the manner of converting the share of the merging banks into shares of the result- 
ing state bank; and. 
(b) the manner of disposing of ‘he nae of the peta state bank not taken by the 
dissenting stockholders of each merging bank; and 
(5) such other provisions as the director of the financial institutions division may require 
to enable him to discharge his duties with respect to the merger. 
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B. After approval by the board of directors of each merging state bank, the merger agreement 
shall be submitted to the director of the financial institutions division for approval, together with 
certified copies of the authorizing resolutions of each board of directors showing approval by a ma- 
jority of the entire board of each merging state bank.and evidence of proper action by the board of 
directors of any merging national bank. 

C, After receipt by the director of the financial institutions division of the papers specified in 
Subsection A, the director of the financial institutions division shall approve or disapprove the 
merger agreement. The director of the financial institutions division shal gens the areas 
if he finds that: 

(1) the resulting stata bank meets the Biel aah 1: as to the foRRAtIOH of a new wtb 
bank; 

(2). the agreement provides an adequate capital structure et a sie ilies in relation to 
the deposit liabilities of the resulting state bank and its other activities which are to continue or 
are to be undertaken; 

(3) the agreement is fair; and 

(4) the merger is not contrary to the public interest. 

D. If the director of the financial institutions division disapproves an agreement, the objec- 
tions shall be stated in writing and the merging banks shall be given an opportunity to amend ae 
merger agreement to obviate such objections. 


History: 1941 Comp. + § 50-1904, enacted by Laws 


1951, ch. 37, § 4; 1953 Comp., § 48-18-4; Laws 1977, 


ch, 245, § 29. 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 27. 


Character as holder in due course of bank which takes 
over assets and assumes liabilities of another, bank, 76 
A.L.R. 1329. 

Liability-of guarantor of or surety for bank deposit; as 
affected by reorganization, merger, or consolidation of 
bank, 78 A.L.R. 381. 

Novation where bank transfers its assets to another 


bank which assumes its obligation, 79 A.L.R. 82. 
9 C.J.S. Banks and Banking § 128, 


58-4-5. Merger; approval by stockholders of state banks. 


A. Tobe effective, a merger which is to result in a state bank must be approved by the stockhold- 
ers of each merging state bank by a vote of two-thirds of the outstanding voting stock of each class 
at a meeting called to consider such action, which vote shall constitute the adoption of the charter 
and bylaws of the resulting state bank, including the amendments in the merger agreement. 

B. . Notice of the meeting of stockholders of each state bank,shall be given by publication in a 
newspaper of general circulation in the place where its principal office is located at least once a 
week for four successive weeks, and by mail at least fifteen days before the date of the meeting, to 
each stockholder of record of each merging bank at his address on the books of his bank;-no notice 
by publication need be given if written waivers are received from the holders of two-thirds of the 
outstanding shares of each class of stock. The notice shall be accompanied by_a copy of Section 10 
[58-4-10 NMSA 1978] and shall state that the section sets forth the exclusive Mente and remedies 
of dissenting stockholders. 


Valuation of stock of dissenting stockholders in case of 
consolidation or merger of corporation, 48 A.L.R.3d 430, 
‘4. 9-C.J.S. Banks and Banking § 158 et seq. 


History: 1941 Comp., § 50-1905, enacted by Laws 
1951, ch. 37, § 5; 1953 Comp., § 48-13-5, 


ANNOTATIONS 


‘Am, dur-ad. Als and Cd. eo rafecances catia, 
Jur. 2d Banks § 28. 


58-4-6. Effective date of merger; filing of approved agreement; 
certificate of merger as evidence. | 


A. A merger or sale which is to resultin a state bine shall, Salad a late ciaitb is spiel fia in the 
agreement, become effective upon the filing with the director of the financial institutions division 
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of the executed agreement together with copies of the resolutions of the stockholders of each merg- 
ing, purchasing and selling bank approving it and a list of the owners of the shares [who] voted 
against the merger or purchase, certified by the bank's president or vice president and a secretary 
or cashier. The charters of the merging banks, other than the i a bank, shall thereupon au- 
tomatically terminate. 

B. The director of the financial institutions division shall promptly issue to thé resulting bank 
a certificate of merger specifying the name of each merging bank and the name of the resulting 
state bank. Such certificate shall be conclusive evidence of the merger and of the correctness of all 
proceedings therefor in all'courts and places, and may be recorded in any office for the recording of 
deeds to Bvidepee the new name in which the property ee the merging banks i is asap 


History: 1941 Carspl . § 50-1906, enacted by Laws 
1951, ch. 37, §.6; 1953 Comp., § 48-13-6; Laws 1977, 
ch. 245, § 30. 


/ ANNOTATIONS 


' Am, Jur. 2d, A, LR. and C.J.8. references. — 10 Am. 
Jur. 2d Banks g 27. 
9 C.J.S, Banks and Banking,§ 468. 


58-4-7. Conversion of national into’ state Hank’ 


A. A national bank located in this state which follows the spocediine pieubetis by the laws of 

the United States to convert into’a state bank, shall be granted a charter by-the director of the 
financial institutions division unless he finds that the bank does not meet the standards as to loca- 
tion of offices, capital structure and business experience and character of officers and directors for 
the incorporation of a state bank. 
. B. The national bank may apply for each charter by filing with the director of the financial in- 
stitutions division a certificate signed by its president and cashier and by’a majority of the entire 
board of directors, setting forth the corporate action taken in compliance with the provisions ofthe 
laws of the United States governing the conversion of the national to a state bank; and the articles 
of incorporation; approved by the stockholders, for the government of the bank as a state bank. 


History: 1941 Comp., § 48-13-7, enacted by Laws 
1951, ch. 37, § 7; 1953. Comp., § 48-13-7; Laws 1977, 
ch, 245, § 31. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am, 
Jur, 2d Banks § 28. 


Character as holder in due course of bank which takes 
oyer assets and assumes liabilities of. another bank, 76 
A.L.R. 1329, 

Liability of guarantor of or surety for bank deposit as 
affected by reorganization, merger, or consolidation of 
bank, 78.A.L.R, 381. 

Novation where:bank transfers it assets to another 


bank which assumes its obligation, 79 A.L.R. 82, 
9 C.J.S. Banks and Banking $§ 570, 571. 


58-4-8. Continuation of corporate entity; use of old name. 


A. A resulting state or national bank shall be the same business and corporate entity as each 
merging bank or as the converting bank with all the property, rights, powers and duties of each 
merging bank or the converting bank, except as affected by the law of this state in the case of a 
resulting state bank or the laws of the United States in the case of a resulting national.bank, and 
by the charter and bylaws of the resulting bank. . 

B,. Aresulting bank shall have the right to use the name of any merging bank orjof the pean e 
ing bank whenever it can do any,act under such name more conveniently. 

C. Any reference to a merging or converting bank in any writing, whether executed or rel hae 
effect before or after the merger or conversion, shall be deemed a reference to the resulting bank 
if not inconsistent with the other provisions of such writing, except when the resulting bank.is not 
authorized to or has not qualified to exercise the powers conferred or required by the writing. 


History: 1941 Comp., § 50-1908, enacted by Laws 
1951, ch, 37, § 8; 19538 Comp., § 48-138-8. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R, and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 28. 
9 C.J.S. Banks and Banking § 158 et seq. 
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58-4-9. Sale of all assets of bank or department. 


A, Any state bank or trust company may sell to any other bank or trust company: 
(1). all or substantially all of the selling bank assets and business; or 
(2) all or substantially all of the assets and business of any department of the selling bank. 

B.. Any state, bank or trust company may, upon assuming the liabilities relating thereto, vel 
chase: 

(1) all or substantially all-of the assets and business of another bank or trust company; or 
(2) all or substantially all of the assets and business of any department of another bank or 
trust company. 

C. The agreement of nach ant sale shall be authorized, approved by the director of the fi- 
nancial institutions division; approved by the vote of a majority of the stockholders of the purchas- 
ing and selling bank at a meeting called for the purpose in like manner as meetings to approve 
mergers are called and filed with the director of the financial institutions division accompanied 
by evidence of such stockholders' approval in like manner as agreements of merger are filed. After 
such approval is given by the stockholders a notice of such sale shall be published once a week for 
three successive weeks in a newspaper of large general circulation in the county in which the sell- 
ing bank has its principal office, and proof of such publication shall be filed with the director of the 
financial institutions division. 

D. Notwithstanding any term of the agreement, or of his contract of deposit, any depositor 
whose business is thus sold has the right to withdraw his deposit in full on demand after such sale 
unless by dealing with purchasing bank with knowledge of the purchase he ratifies the transfer. 

E. The agreement of sale may provide for the transfer to the purchasing bank of all fiduciary 
positions held by the selling bank subject to the right of the court, on petition of any interested 
party, to appoint another or succeeding fiduciary to the positions so transferred. Until the court 
appoints another or succeeding fiduciary. the purchasing bank shall, if qualified to do so, exercise 
any fiduciary function vested in the selling bank. 

F, .No right against or obligation of the selling bank in respect of the assets or business sold. 
shall be released or impaired by the sale until one year from the last date of publication of the no- 
tice pursuant to Subsection C of this section, but after the expiration of such year, no action can be 
brought against the selling bank on account of any deposit, obligations, trust or asset transferred 
to or Habilijny assumed by the purchasing bank. 


History: 1941 Comp., § 48-13-9, enacted by Laws ANNOTATIONS 
1951, ch. 37, § 9; 1953 C + § 48-18-9; L 1977 
ol. 245, § eM, : am Sop shot ; Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


Jur. 2d Banks § 28. 

Novation where bank transfers its assets to another 
bank which assumes its obligation, 79 A.L.R. 82. 

9 C.J.S. Banks and Banking § 158 et seq. 


58-4-10. Dissenting stockholders. 


A. A dissenting stockholder of a state bank shall be entitled to receive the value in each of only 
those shares which were voted against a merger to result in a state bank, against the conversion 
of a state bank into a national bank or against a sale of all or substantially all of the state bank's 
assets, and only if written demand thereupon is made to the resulting state or national bank at 
any time within thirty days after the effective date of the merger or conversion accompanied by 
the surrender of the stock certificates. The value of such shares shall be determined, as of the date 
of the stockholders' meeting approving the merger or conversion, by three appraisers, one to be 
selected by the vote of the owners of two-thirds of the shares involved at’a meeting called by the 
director of the financial institutions division on 10 days notice, one by the board of directors of the 
resulting state or national bank and the third by the two so chosen. The valuation agreed upon by 
any two appraisers shall govern. If any necessary appraiser is not appointed within 60 days after 
the effective date of the merger or conversion, the director of the financial institutions division 
shall make the necessary appointment, or if the appraisal is not completed within 90 days after 
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the merger or conversion becomes effecting; the director of the financial institutions division shall 
cause an appraisal to be made. 

B. The merger agreement may fix an amount which the merging banks consider to be the fair 
market value of the shares of a merging or the converting bank at the time of the stockholders' 
meeting approving the merger or conversion, which the resulting bank will pay dissenting stock- 
holders of that bank entitled to payment in cash. The amount due under such accepted offer or 
under the appraisal shall constitute a debt of the resulting state or national bank. 

C. The expenses of appraisal shall be paid by the resulting state bank except where the value 
fixed by the appraisers does not exceed the value fixed by the merger agreement in which case one- 
half of the expenses shall be paid by the resulting bank and one-half by the dissenting stockhold- 
ers requesting the appraisal in proportion to their respective holdings. 


History: 1941 Comp., § 50-1910, enacted by Laws 
1951, ch. 37, § 10; 1953 Comp., § 48-13-10; Laws 1977, 
. ch, 245, § 33. 


Construction and effect of provisions for payment of 
dissenting stockholders in statutes relating to merger, 
consolidation or reorganization of banks or other corpora- 


tions, 87 A.L.R. 597, 162 A.L.R. 1287, 174 A.L.R. 960. 
Constitutionality of recent legislation relating to 
merger, consolidation or. reorganization of banks as af- 
fected by rights of dissenting creditors or stockholders, 92 
A.L.R. 1387, 96 A.L.R. 1445, 104 A.L.R. 1203. 
9 C.J.S. Banks and Banking § 158 et seq. 


ANNOTATIONS 


sa Jur. 2d, A.L.R. and C.J.S. references. — 10 ae 
Jur, 2d Banks § 29. 


58-4-11, Nonconforming assets or business. 


‘Tf a merging, converting or selling bank has assets which do not conform to the requirements of 
state law for the resulting or purchasing state bank or carries on business activities which are not 
authorized or permitted for the resulting or purchasing state bank, the director of the financial 
institutions division may permit a reasonable time to conform with the law of this state, and, in 
the case of a resulting or purchasing state bank that is not to exercise trust powers, shall require 
that prompt application be made to a court of competent jurisdiction for the appointment of a suc- 


cessor trustee. 


History: 1941 Comp., § 50-1911, enacted by Laws 
1951, ch. 37, § 11; 1953 Comp., § 48-13-11; Laws 1977, 
ch. 2465, § 34.. 


58-4-12. Book value of assets. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 28. 

Novation where bank transfers its assets to another 
bank which assumes its obligation, 79 A.L.R. 82. 

9 C.J.S. Banks and Banking § 128. 


Without approval by the director of the financial institutions division no asset. shall be carried 
on the books of the resulting or purchasing state bank at a valuation higher than that on the books 
of the merging or. converting bank at the time of its last examination by a state or national bank 
examiner before the effective date of the merger or conversion. 


History: 1941 Comp., § 50-1912, enacted by Laws 
1951, ch. 87, § 12; 1953 Comp., § 48- 13-12; Laws 1977, 
ch. 245, § 35. 

Compiler's notes, — Laws 1951, ch. 37, § 13, provided 
where the act should be compiled in the 1941 Comp. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 28, 

Novation where bank transfers its assets to another 
bank which assumes its obligation, 79 A.L.R. 82. 

9C.J.S. Banks and Banking § 128, 


58-4-13. Conversion of savings association to a state bank. 


A. Any association may convert to a state bank pursuant to this section. A mutual associa- 
tion shall first convert to a stock association before applying for conversion to a state bank. A 
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transaction in which the resulting bank is a subsidiary or an affiliate of a bank holding company 
or bank that has been in existence for at least two years shall not be subject to the provisions of 
this section but shall be subject to the approval of the director of the division. 

B. Any association, upon a majority vote of its board of directors, may apply to the director of 
the division for permission to convert to a bank and for certification of ra il ph articles of in- 
corporation and bylaws to effect the conversion. 

C. The association shall submit:a plan of conversion as a part of the application to the Rintior 
of the division. The director may recommend approval of the plan of conversion with or without 
amendment. The director shall recommend approval of the plan of conversion if upon examination 
and investigation he finds that: 

(1) the resulting bank will operate in a safo, sound: and piri tiers manner with adequate 
capital, liquidity and earning prospects; 

(2) the directors, officers and other managerial officials of the association are qualified 
by character and financial responsibility to control and operate in a legal and proper manner the 
bank proposed. to be formed as a.result of the conversion; : 

(3) the interest of the depositors, the creditors int tie ‘ale eceereny will not be jeopar- 
dized by the proposed conversion; and 

(4) the proposed name will not mislead che ight as te ihe Mabactee or purpose of the 
resulting bank, and the proposed name is not the same as one already adopted or appropriated by 
an existing bank in this state or so similar as to be likely to mislead the public. 

D. The director of the division may promulgate rules to govern conversion undertaken pursu- 
ant to this section. The requirements for a converting association shall be no more stringent than 
those provided by rule or regulation applicable to other federal-deposit-insurance-corporation in- 
sured commercial banks. The requirements for a converting association shall be no less stringent 
than those provided by rule or regulation applicable to other federal- deposit-insurance- -corporation 
insured commercial banks, except as may be allowed during transition periods permitted by this 
section. 

E.. In the event the director of the division fails to promulgate rules, the conditions to be miek 
for approval of the application for conversion shall include the following: 

(1) the applicant's general condition shall reflect adequate capital, liquidity, reserves, 
earning and asset composition necessary for safe and sound operation of the resulting bank; 

(2) the management and the board of directors shall be capableof supervising a sound 
banking operation and overseeing the changes that must be accomplished in the conversion from 
an association to a bank; 

(3) the director of the division shall determine that the conversion will have a positive 
impact on the convenience of the public and will not substantially reduce the services available to 
the public in the market area; and 

(4) within a reasonable time after the effective date of the conversion, the resulting bank 
shall divest itself of all assets and liabilities that do not conform to. state banking law or rules. The 
length of this transition period shall be determined by the Uirectar of the een and shall be 
specified when the application for conversion is approved. 

¥. In evaluating each of the conditions described in Subsection E of this section, the director of 
the division shall consider a comparison of the relevant financial ratios of the applicant with the 
average ratios of New Mexico banks of similar asset size. 

G. Ifthe director of the division approves the plan of conversion, then the association shall 
submit the plan to the stockholders. After approval of the plan of conversion, the director shall 
supervise and monitor the conversion process and shall ensure that the conversion is conducted 
pursuant to law and the association's approved plan of conversion. 

H. After lawful notice to the stockholders of the association and full and fair ¢ disclosure of the 
plan of conversion, the plan shall be approved by a majority of the total votes that stockholders 
of the association are eligible and entitled to cast. Stockholders may vote in person or by proxy. 
Following the vote of the stockholders, the association shall file with the director of the division 
the results of the vote certified. by an appropriate officer of the association. The director shall 
then approve the requested conversion, and the association shall file with the state corporation 
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commission [public regulation commission] articles of incorporation with the certificate of the ap- 
proval of the director attached. The conversion of the association to a bank shall be effective upon 
this filing. 

I, The director of the division may authorize the resulting bank to: 

(1) wind up any activities legally engaged in by the association at the time of conversion 
but not permitted to state banks; and 

(2) retain for a transitional period any assets and deposit liabilities legally held by the as- 
sociation at the effective date of the conversion that may not be held by state banks. 

J. Upon conversion of an association to a bank, the legal existence of the association does not 
terminate, and the resulting bank is a continuation of the association. The conversion shall be a 
mere change in identity, form or organization. All rights, liabilities, obligations, interest and rela- 
tions of whatever kind of the association shall continue and remain in the resulting bank. Except 
as may be authorized during a transitional period by the director of the division, a bank resulting 
from the conversion of an association shall have only those rights, powers and duties that are au- 
thorized for banks by law, All actions and legal proceedings to which the association was a party 
prior to conversion shall be unaffected by the conversion and shall proceed as if the conversion had 
not taken place. 

‘K. As used in this section, "conversion" includes: 

(1) a transaction in which a state bank assumes all or substantially all of the liabilities 
and purchases all or substantially all of the assets of an association; and 
(2) -any other transaction that results in a change of identity of an association to a state 


bank. 
History: 1978 Comp., § 58-4-18, enacted by Laws ©» — Laws 1998, ch, 108, § 80 provided that references to the 
1993, ch. 210, § 3. state corporation commission be construed as references 
Bracketed material. — The bracketed material was to the public regulation commission. 


inserted by the compiler and is not part of the law, 


ARTICLE 5 


Organization and Management 


Sec. Sec, 

58-5-1. Board of directors; oaths. 58-5-8. Federal reserve; bank may become stockholder or 
58-5-2. Branch banks, member. 

58-5-3. Branch banks; permit to open; powers; location. - 5-9. Compliance with federal) reserve requirements 
58-5-4. Repealed. satisfies state balance requirements. 
58-5-5. Prior bank agencies; designation as branches. 58. 5-10. Federal reserve member banks; state examina- 
58-5-6. Banking days; notice; closing. tion. 

58-5-7. Legal holidays for banks. 58-5-11. Interstate acquisition; procedures. 


58-5-1. Board of directors; oaths. 


_ A. Aboard member, when initially elected, shall take an oath that: 

(1) he will, so far as the duty devolves upon him, diligently and honestly administer the 
affairs of the bank and will not knowingly violate or willingly permit to be violated any of the pro- 
visions of the Banking Act [58-1-1 NMSA 1978]; and 

(2) he is the owner, in good faith and in his own right or jointly with his spouse, of the 
number of shares of stock required by law standing in his name on the books of the corporation 
and that the stock is not hypothecated or in any way pledged as security for any loan or debt. 

B. The oath, subscribed by the board member making it and certified by the notary public be- 
fore whom it was taken, shall be immediately transmitted to the director of the division and shall 
be filed and preserved in his office. 


‘History: 1953 Comp., § 48-2-10, enacted by Laws The 1995 amendment, effective June 16, 1995, substi- 
1975, ch. 330, § 1; 1977, ch. 245, § 19; 1995, ch. 190, § tuted the introductory sentence in Subsection ‘A for "A di- 
13. rector, when selected, shall take an oath that", substituted 
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"the" for "such" preceding "bank". in Paragraph (1) of 
Subsection A, substituted "stock" for "same" preceding "is 
not hypothecated" in Paragraph (2) of Subsection A, and 
substituted "The oath, subscribed by the board member" 
for "Such oath, subscribed by the director" and. "director 
of the division" for "director of the financial institutions 
division" in Subsection B. 


»ANNOTATIONS 


| Am. Fete 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks 88 78, 79, 221. 

Liability, under National Banking Act (12 USCS § 93), 
of national bank directors for retaliation against office or 
employee who discloses or refuses to commit banking ir- 


regularity, 101 A.L.R. Fed, 377. 
9C.J.S, Banks and Banking § 103. 


58-5-2. Branch banks. 


A, ray duly authorized to transact business in New ; Mexico a are estedhesers nian to conduct branches 
subject to the limitations of Section 58-5-3.NMSA.1978 with the powers, and limitations provided in 
this article, after having first obtained written approval of the director, which approval may be given 
or withheld by the director in his discretion. The director, in exercising his discretion, shall take into - 
account, but-not by way of limitation, factors such as the financial history and condition of the appli- 
cant bank, the adequacy of its capital structure, its future earnings prospects and the general char- 
acter of its management. His approval shall not be given until he has ascertained to his satisfaction: 

(1) that the establishment of the branch will meet the needs and promote.the convenience 
of the community to be served by the branch; and |. 

(2) that the probable volume of business and reasonable public demand: in the community 
are sufficient to:‘assure and maintain the solvency of the branch and of the-existing banks in the 
same community. An investigation fee of one thousand dollars ($1,000) shall accompany each ap- 
plication for a branch and each application to relocate a branch or main office. The director may 
waive the investigation fee, at his discretion, when a branch or main office is relocating 1 in the im- 
mediate vicinity of its present location. 

B. Branch banks shall be dperated's as branches under the control and direction of the BeHEd 
of directors and executive officers of the parent bank. The name of each branch shall refer to the 
name of the parent bank or a registered trade name used by the parent bank. 

C. As used in this section, "branch bank" includes any additional house, office, agency or place 
of business at which deposits are received, checks are paid or money is lent; except, where the ad- 
ditional house, office, agency or place of business is-connected with the main banking premises by 
subterranean or overhead passageways through which bank personnel may pass, it shall not be 


considered as a branch. 


History: 1953,Comp,, § 48-2-16, enacted by Laws 
1965, ch. 130, § 1; 1973, ch. 226; § 1; 1977, ch. 245, § 20; 
1989, ch. 209, § 7; 1991, ch, 12, §.1;.1995, ch. 190, § 14. 

The 1995 amendment, effective June 16, 1995, added 
"and each application to relocate a branch or main office. 
The director may waive the investigation fee, at his dis- 
cretion, when a branch or main office is relocating in the 
immediate vicinity of its present location" at the end of 
Paragraph (2) of Subsection A. 

The 1991 amendment, effective June 14, 1991, in 
Subsection B, deleted "of and under the name of the par- 
ent bank" following "branches" in the first sentence and 
added the second sentence, 


ANNOTATIONS 


When branch bank considered as parent bank. 


— A state bank branch manager does not transform a: 


branch bank into a parent bank for the purposes of this 


section unless he wields:the whole executive power of the 
corporation such that any wanton, malicious intent of his, 
in doing wrongful acts in behalf of the corporation to the 
injury of others, may be treated as the intent of the corpo- 
ration itself. Couillard v. Bank of N.M., 1976-NMCA-034, 
89 N.M. 179, 548 P.2d 459, 

Customer-bank communication terminal con- 
sidered branch bank. — If used to receive deposits, a 
customer-bank’ ‘communication terminal’ (CBCT) which 

is owned by a bank for the sole use of its own customers 
should be considered as a branch bank. 'It is not necessary 
that a CBCT also provide the other services mentioned in 


. Subsection C of this section to be classified a branch bank. 
“1975 Op. Att'y Gen. No. 75-52. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10’Am. 
Jur. 2d Banks § 324. 

What is a "branch bank" within statutes regulating the 
establishment of branch banks, 23 A.L.R.3d 683. 

9 C.J.S, Banks and Banking §§ 45, 46, 


58-5-3. Branch banks; permit to open; powers; location. | 


Branches of banks authorized under the provisions of this article are authorized to accept depos- 
its, cash checks, buy and sell exchange, make loans and doa general banking business. A permit to 
open the branch shall first.be obtained from the director. 
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History: 1941 Comp., § 50-215b, enacted by Laws 
1951, ch, 32, § 2; 1953 Comp., § 48-2-17; Laws 1977, ch, 
245, § 21; 1991, oh: 12, § 2. 

The 1991 alietideient, effective June 14, 1991, in the 
first, sentence, substituted "of banks authorized under the 
provisions of this article are" for "or banks authorized un- 
der the provisions hereof shall be," and deleted a proviso 
relating to the location of the branches and, in the second 
sentence deleted "of the financial institutions division" 
from the end and made a minor stylistic change. 


ANNOTATIONS 


Branch banks prohibited in counties with banks. 
— While this provision of the law now authorizes branch 


58-5-4. Repealed. 


Repeals. — Laws 1985, ch. 30, § 5 repeals 58-5-4 NMSA 
1978, as amended by Laws 1977, ch. 245, § 22, relating to 
fees for examination of a bank, effective January 1, 1986. 


banks instead of banking agencies, they are still prohib- 
ited if there is a bank operating in the county in which the 
branch is proposed to be opened. Again, under present law, 
operation of a bank in the county is the criterion, not will- 


ingness to conduct branch banking operations in the area 


in question. 1959-60 Op. Att'y Gen, No, 59-35, 

Am. Jur. 2d, A.L.R. and C. J. S. references. — 10 Am. 
Jur. 2d Banks § 324, 

What is a "branch bank" enthis statutes regulating the 
establishment of branch banks, 23 A.L.R.3d 683. 

9 C.J.S. Banks and Banking §§ 45, 46. 


For present comparable provisions, see 58-1-41, 58-1-41.1, 
and 58-1-41.2 NMSA 1978. 
EES a 


58-5-5. [Prior bank agencies; designation as branches.] 


Any bank agency or agencies heretofore opened and conducted prior to the passage and ap- 
proval hereof under the authorization contained in Chapter 50 Section 216 of the New Mexico 
Statutes Annotated, 1941 Compilation, are hereafter to be conducted and known as branches un- 


der the authorization hereof. 


History: 1941 Comp., § 48-2-19, enacted by Laws 


1951, ch. 32, § 4; 1953 Comp., § 48-2-19. 

Compiler' s notes. — Section 50-216 of the 1941 Com- 
pilation referred to in this section was repealed by Laws 
1951, ch. 32,§ 5. 


ANNOTATIONS 


Unlawfully established agency not validated, — 
This section does not validate the prior action of the state 
bank examiner in granting the Otero county state bank 
a permit for its agency at White Sands since this section 
is not operative unless the agency previously established 


was done lawfully under the provisions of prior 50-216 of 
the 1941 Comp. 1959-60 Op. Att'y Gen. No, 59-35. 

Am, Jur. 2d, A.L.R. and C.J.S, references. —10Am. 
Jur. 2d Banks § 324. a4 

Power of national bank to establish branches or main- 
tain separate banking offices, 30 A.L.R, 927, 50 A.L.R. 
1340, 136 A.L.R. 471. ; 

Branch banks, effect. of maintenance of, on rights of 
creditors on insolvency of branch or parent bank, 50 
A.L.R. 1358,-136.A.L.R. 471: 

_ Judicial notice as to branch banks, 89 A.L.R.. 1353. 

9 C.J.S. Banks and Banking §8§ 45, 46, 


58-5-6. Banking days; notice; closing. 


A. A bank is authorized to fix from time to time the days and hours when each of its banking 
offices will be open to the public for its banking business. The days and hours need not be the same 
for each office. The bank shall notify the director of the financial institutions-division of the days 
and hours of each banking office and of any change in the scheduled days and hours of each office. 
The bank shall give further notice by whatever means it selects as best calculated to advase ot 
public of any change. 

B. In an emergency or threat of an emergency or other circumstances beyond the ainaidt of 
the bank which would imperil persons or property or. impede normal operations, all or any of its 
banking offices may be or remain closed. Notice of the closing shall be given to the director of the 
financial institutions division as promptly as conditions will permit, The director of the financial 
institutions division may order the redpening of any office on his finding that conditions justifying 
the closing under this section do not then exist. 

C. Any day on which a bank shall pursuant to this section be or remain closed shall with re- 
spect to the bank be deemed a legal holiday. _ 

D. ‘Any office of a bank may be closed under Subsection A or B of this section, even though 
other offices of the bank. are open; but any day of such closing shall not be a legal holiday in respect 
to any acts to be performed by or at the bank on such day unless the act is to be performed only a 
or at the office which is closed. 
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E. Where pursuant to agreement or law any act is to be performed by or at a bank on any day 
when such bank shall pursuant to this section be or remain closed, the act may be performed on 
the next succeeding banking day with the effect as though performed on the appointed.day. : 

F. Nothing in any law of this state shall in any manner whatsoever affect the validity of or 
render void or voidable the payment, satisfaction or acceptance of a check or other negotiable in- 
strument or any other transaction by a bank because done or performed on any holiday or partial 
holiday. 


History: 1953 Comp., § 48-2-20, enacted by Laws 
1975, ch. 330, § 2; 1977, ch. 245, § 23. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks §§ 186, 429. 


Banking hours, receipt of deposits after, as affecting 
right of depositor to reclaim it on bank's insolvency, 15 
A.L.R, 429. ~ 

9 C.J.S. Banks and Banking § 232. 


58-5-7. Legal holidays for banks. 


A. The following legal holidays may be observed by banks, notwithstanding. the provisions of 
Sections 12-5-1 through 12-5-9 NMSA 1978: 


New Year's Da yish, ON. SOC. AVIRA, AEE DANG EEE Tides AUN s Feet iveodabieebs « dthls« darth Poa ... January 1 
Martin Luther King, Jr.'s Birthday LLU Risk SA EATS, AEE PAULO 38rd Monday in January 
President's Day.iiii8. A068 NRG IR BAVA LaLs, DAR beet AA belted A 3rd Monday in February 
IMIGTIIOTIL OB Varnes scsecvanssartvag Cane et auiek tapes ect area eee the date determined by the director to be 
the date recognized by the majority of the federal reserve districts in New Mexico ~ 
Independence Day FAL van AAI EL ned Ban S..... SRA RE, APPR! 28 Oe 8 ON? ees ek July 4 
TROT LE Veasnntnase sth: Psy cerca ek oka taoms sala Sees cet es ncaa ae ea 1st Monday in September 
Indigenous Peoples” Day.......,252.4-walssscd ths 263qr00+++« othidint oud byinadveutits Gases -paaite 2nd Monday in October 
AfmMisticd Day and Veterans Daye 1. NeW E ci scscnecsessenconssrcercactssscacencgnscsstecrerscupacsanececs November 11 
THR OTVILNS LIE Vel c-tecccnsnsoit Leagan: nee teat esc sure pacer aie te ee 4th Thursday in November 
Christmas Dayaahaiass to doatse: waseteg-cckoiaeed...../0-.00-005> sxnsnar peat nnasdbiens wp asienaner « Cancehal Glenn December 25. 


Whenever one of these bank holidays falls on a Sindee the following Monday is a legal bank 
holiday. Whenever one of these bank holidays falls on a Saturday, that Saturday and the preceding 
Friday are legal bank holidays. 

B. Nothing in this section shall be deemed to require a bank to close or cease operating any 
remote financial service unit installed pursuant to the Remote Financial Service Unit Act [Chap- 
ter 58, Article 16 NMSA 1978] or any automated teller machines located on the bank premises 


during all or any part of a legal bank holiday. 


History: 1953,Comp., § 48-2-21, enacted by Laws 
1975, ch. 330, § 3; 1977, ch, 340, § 1; 1977, ch. 359, § 
19; 1981, ch. 42, § 1; 1991, ch. 75, § 1; 1999, ch. 218, § 8; 
2019, ch. 123, § 4. 

The 2019 amendment, effective July 1, 2019, replaced 
Washington's birthday with President's day and Colum- 
bus day with Indigenous Peoples’ day as legal holidays for 
banks; in Subsection A, after "3rd Monday in January", 
deleted "Washington's Birthday' and added "President's 
Day", and after "1st Monday in September", deleted "Co- 
lumbus" and added "Indigenous Peoples". 


The 1999 amendment, effective June 18,;1999, in the 
introductory language of Subsection A substituted "may" 
for "shall" and updated a section reference, , 

The 1991 amendment, effective July 1, 1991, inserted 
"Martin Luther King, Jr.'s Birthday" in the list. of legal 
holidays and deleted "of the financial institutions divi- 
sion" following "director" in the provision on determina- 
tion of the Memorial Day holiday. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am; 
Jur. 2d Banks §§ 278, 710. 


58-5-8. [Federal reserve; bank may become stockholder or member.] 


Any incorporated bank may apply to the federal reserve board for the right to subscribe to the 
stock of the federal reserve bank organized within the federal reserve district where the appli- 
cant bank is located, and may become a stockholder of such bank and exercise all of the powers of 
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member banks in accordance with the provisions of the act of congress entitled "Federal Reserve 
Act," approved December 23, 1913. 


History: Laws 1915, ch. 67, § 96; 1919, ch. 120, § 35; this act, but all such suits, actions or proceedings may 
C.S. 1929, § 13-701; 1941 Comp., § 50-222; 1953 Comp.,, be prosecuted to final determination under the laws so 
§ 48-2-27, repealed, and Provided further; that such repeal shall 

Compiler's notes. — Laws 1915, ch. 67, § 97, which not affect, abridge, deny, divest or impair any right or 
was renumbered as § 99 thereof by Laws 1919, ch. 120, § cause of action, civil or criminal, accruing under the 
36, and in which the only other changes were the inser- laws hereby repealed, but such right or cause of action 
tions of the parenthetical references, read: "Sections 244 so accruing or arising shall be brought and prosecuted 
to 254 inclusive (sections 395 to 405 N.M. Statutes An- under the laws so repealed." 
notated 1915), and sections 260 to 284 (sections 406 Cross references. — For the Federal Reserve Act, see 
to 480 N.M. Statutes Annotated 1915) inclusive:of the 12 USC, § 221, 

Compiled Laws of 1897, and all acts and parts of acts 

amendatory thereof, chapter 62 of the Laws of 1899 (sec- ANNOTATIONS 

tions 472 to 474 N.M. Statutes Annotated 1915), chap- wet | : ran 

ter 52 of the Laws of 1903 (sections 431 to 455. NM. > yur bd Berke Bo reemences, = 10 Am. 


Statutes Annotated 1915), and all acts and parts of acts 
amendatory thereof, and all acts and parts of acts in 
conflict herewith ‘are hereby repealed. Provided: That State laws regarding superadded liability of stockhold- 


such repeal shall not abate or affect any suit, action ers in state banks as affected by federal wast 169 
or proceeding, civil or criminal, commenced under any A.L.R; 942. 


of the laws so repealed prior to the taking of effect of 9 C.J.8, Banks and Banking § 661. 


Interest in respect of insured deposit, liability of federal 
deposit insurance corporation for, 153 A.L.R. 532. 


58-5-9. [Compliance with federal reserve requirements satisfies state 
balance requirements. | 


Compliance on the part of any bank or trust company exercising the right conferred by Sec- 
tion 96 [58-5-8 NMSA 1978] hereof with the reserve requirements of the Federal Reserve Act shall 
be held to be a full compliance with these [those] provisions of the laws of this state which require 
banks or trust companies to maintain cash balances in their vaults or with other banks, and no 
such bank or trust company shall be required to carry or maintain reserve other than such as is 
required under the terms of the Federal Reserve Act. 


History: Laws 1915, ch. 67, § 97, enacted by Laws ANNOTATIONS 
1919, ch. 120, § 35; C.S. 1929, § 13-702; 1941 Comp.,, § 
50-223; 1953 Comp., § 48-2-28. 

Compiler's notes. — The bracketed material was in- 
serted by the compiler and is not part of the law. 

Cross references. — For the Federal Reserve Act, see 
12 U.S.C. § 221. 


Law reviews. — For student symposium, "Constitu- 
tional Revision - State Aid to Private Enterprise in New 
Mexico," see 9 Nat. Resources J. 457 (1969). 


58-5-10. [Federal reserve member banks; state examination. |] 


Such bank or trust company shall continue to be subject to the supervision and examination 
required by the laws of this state, except that the federal reserve board shall have the right, if it 
deems necessary, to make examinations; and the authorities of this state having supervision over 
such banks or trust companies may disclose to the federal reserve board, or to examiners duly ap- 
pointed by it, all information in reference to the affairs of any bank or trust company which has 
become, or desires to become, a member of a federal reserve bank. 


History: Laws 1915, ch. 67, § 98, enacted by Laws ANNOTATIONS 


saieorh Bula, § 5; O8 1086, § che “pee Copeins Am, Jur. 2d,.A.L.R. and C.J.S. references, — 10 Am. 
; ‘ Jur. 2d Banks § 18, 


9 C.J.S. Banks and Banking § 652. 
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58-5-11. Interstate acquisition; procedures. * 


A. A bank holding company which has control over a company operating as a bank in some 
jurisdiction, but not in this state, may acquire all, substantially all or such lesser portion as the 
director deems reasonable of the-assets and liabilities of a bank operating in this state, but only if 
all the following conditions are met: | 

_(1)...the federal deposit insurance corporation has been appainted the receiver iste the bank 
whose assets and liabilities are to: be acquired; 

* (2) the federal deposit insurance corporation requests the bids for shia assets gaa ieratty. 
ties of the bank from institutions operating as banks in New Mexico or bank holding companies 
controlling an institution operating as a bank in New Mexico and the majority of which company's 
assets are located in New, Mexico or from any qualified individuals and upon opening those ‘bids 
finds none has met the minimum bid requirements set by the corporation; and - 

(3) after the federal deposit insurance corporation finds that the conditions of Paragraph 
(2) of this subsection have been met, it then requests and opens the bids of bank holding compa- 
nies described at the beginning of this subsection and any supplemental bids of the bank holding 
companies, institutions. and qualified individuals described in Paragraph (2) of this subsection, 
and finds that the bid of a bank holding company described at the beginning of this subsection i is 
the highest bid. 

B. Notwithstanding the provisions of Section 58-5-3 NMSA 1978, an institution operating as a 
bank in New Mexico may establish a branch or branches outside the county in which the institu- 
tion is located for the purpose of acquiring assets and liabilities pursuant to this section. If these” 
branches are approved, the institution shall be deemed located both in the county where the insti- 
tution is located and in the county where the new branches are located for purposes of Section 58- 
5-3 NMSA 1978. 

C. ‘After the federal deposit'insurance corporation has been appointed the receiver for a bank, 
the director may waive any procedural requirements, including any time periods but not including 
any fees, in the granting of permission to file articles of incorporation. The director may also tem- 
porarily waive any substantive requirement in the granting of permission to file articles of incor- 
poration, other than those relating to financial or managerial capability, for a reasonable time as 
determined by the director. Failure to comply with any substantive requirement within the time 
set by the director shall make the applicant liable to the state at a rate of one thousand dollars 

($1,000) per day of noncompliance; The director may institute a civil action ina court of competent 
jurisdiction to recover all or any portion of such sums owed. 


History: 1978 Comp., § 58-5-11, nea at by Laws 
1986, ch. 23, § 1, 


ARTICLE 6 | 
Miscellaneous Loans 


Sec. BIS, GwiT I Sec. OWBh x . 
58-6-1, 58-6-2. Repealed. 58-6-4, Mortgage losis si to federal rastieided sebrridanie 
58-6-3. Legal disability of minors removed when barrows . association authorized. ; 

ing money for educational purposes. oe 6- 5; Credit ‘agreements, requirements. 


58-6-1, 58-6-2, Repealed. 


1800" Hi (Sue -F es } 
Repeals. — Laws 1999, ch. 213, § 10 repeals 58-6:1 and repealed in 1958 by P.L. No. 85-857, and minors' eligibil- 


58-6-2 NMSA 1978, being Laws 1945, ch. 122, §$ 1 and 2, ity for such loans, effective June 18, 1999. For provisions 
as amended, relating to power to make loans guaranteed of former sections, see the 1998 NMSA 1978 on NMOne 
under Servicemen's Readjustment Act, which had been Source.com. 
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58-6-3 MISCELLANEOUS LOANS 58-6-5 


58-6-3. Legal disability of minors removed when borrowing money for 
educational purposes. 


A. As used in this section: 

(1) "person" means any individual, partnership, company, corporation, association, institu- 
tion, department or agency; and 

(2) "institution of higher learning" means any graduate or undergraduate junior college, 
college, university, technical and vocational institute or similar institution accredited or approved 
by the appropriate official, department or agency as provided by the laws of the state wherein the 
institution is located. 

B. Any written promissory note, contract or other obligation entered into or executed by a mi- 
nor sixteen years of age or over evidencing loans or other aid and assistance received by him from 
any person for the purpose of furthering his education at an institution of higher learning is en- 
forceable against the minor with the same effect as if he had, at the time of its execution, reached 
the age of majority, provided that the person making the loan shall have in his records prior to 
making the loan a certification from the institution of higher learning that the minor is regularly 
enrolled in the institution of higher learning or has been accepted for regular enrollment in the 
institution of higher learning. 


History: 1953 Comp., § 48-3-11.1, enacted by Laws For Medical Student Loan for Service Act, see 21-2-1 
1967, ch. 159, § 1; 1973, ch. 138, § 18. NMSA 1978, 


Cross references, — For Student Loan Act, see 21- 
21-1 NMSA .1978. ae : 


58-6-4, [Mortgage loan sales to federal national mortgage association 
authorized. | 


Notwithstanding any other provision of law, any institution, including a bank, trust company, 
building and loan association, insurance company or other banking, building or insuring organiza- 
tion, organized under the laws of this state, which has as one of its principal purposes the making 
or purchasing of loans secured by real estate mortgages, is authorized to sell such mortgage loans 
to the federal national mortgage association, a corporation chartered by an act of congress, or any 
successor thereof, and in connection therewith to make payments of any capital contributions, 
required pursuant to law, in the nature of subscriptions for stock of the federal national mortgage 
association or any successor thereof, to receive stock evidencing such capital contributions and to 
hold or dispose of such stock. . 


History: 1953 Comp., § 48-3-17, enacted by Laws Power to mortgage as authorizing insertion of power of 
1955, ch. 109, § 1. a sale in mortgage, 72 A.L.R. 158, 
ANN OT ATIONS 9 C.J.S. Banks and Banking § 604. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 683 et seq: ,,, 


58-6-5.. Credit agreements; requirements. 


A. As used in this section, "financial institution" means a bank, savings and loan association or 
credit union authorized to transact business in the state. 

B. A contract, promise or commitment to loan money or to grant, extend or renew credit or any 
modification thereof, in an amount greater than twenty-five thousand dollars ($25,000), not primarily 
for personal, family or household purposes, made by a financial institution shall not be enforceable 
unless in writing and signed by the party to be charged or that party's authorized representative, 


History: Laws 1990, ch, 45, § 1; 1999, ch. 213, § 9. to produce a statement signed by the borrower or recipi- 
The 1999 amendment, effective June 18, 1999, de- ent of loan monies on credit that he or she is aware of the 
leted "provided, however, that the provisions of this sec- provisions of this section" from the end of Subsection B, 


tion shall not apply unless the financial institution is able 
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58-7-1 FINANCIALINSTITUTIONS AND REGULATIONS 58-7-3 


ARTICLE:7 


Installment Loans 


. Short title. 
. Persons to whom act applicable. 
. Loans covered by act. 


1. Precomputed loan, 

2. Extension agreement. 

3, Requirements for making and paying loans; 
incomplete instruments; limitations on 
charges after judgment and interest. 

§8-7-3.4.. Right of rescission. 
58-7-4. Repealed. 
58-7-5. Prepayment; precomputed loan transactions. 


58-7-1. Short title. — 


Chapter 58, Article 7 NMSA 1978 may be cited as the "New Mexico Bank Installment'Loan Act 


of 1959". 


History: 1953 Comp., § 48-21-1, enacted by Laws 
1959, ch. 327, § 1; 2017, ch. 110, § 2. 

The 2017 amendment, effective January 1, 2018, 
changed "This act shall be known" to "Chapter 58, Article 
7 NMSA 1978 may be cited". 

Applicability. — Laws 2017, ch. 110, § 26 provided 
that the provisions of Laws 2017, ch: 110 shall apply to 
loans subject to the New Mexico Small Loan Act of 1955 
and the New Mexico Bank Installment Loan Act of 1959 
executed on or after January 1, 2018. 


7-1 
58-7-2 
58-7-3 . 
58-7-3. Loans covered by act. (Effective deport £32023.) Mets 
58-7-3, 
58-7-3. 
58-7-3. 


58-7-6. Permitted charges; limitation on presentment; 

58-7-6. Permitted charges; limitation on. presentment. 
(Effective J anuary 1, 2023.) 

. ‘Restrictions. 

. Restrictions. (Effective January 1, 2023.) 

. Penalties and forfeitures. 

. Construction; definitions. 

. Construction; definitions, (Effective each: x, 
2023,))¥ 

-10, Reporting of credit required, 

-11. Preemption. ee) 


Nor oi 
Ge Go G0 Go Go 

“aA INAAT AAT 
womans 


pare oe 


beg Fea 
a | $44 PTE 


ANNOTATIONS ts ¢ G0 


Am, Jur. 2d, A.L.R. and C.J.S. refordiesely —_ Failure 
of moneylender or creditor engaged in business of making 
loans to procure license or permit as affecting validity or 


enforceability of contract, 29 A.L.R.4th’884. : 
Construction and application of Consumer Credit Pro- 


tection Act provisions (18 USCS §§ 891-894) prohibiting 
extortionate credit transactions, 106 A.L.R. Fed. 33. 


58-7-2. Persons to whom act applicable.. 


This act [58-7-1 to 58-7-3, 58-7-5 to 58-7-9 NMSA 1978] shall apply to any state or national bank 
located in and authorized to do business in the state, to any licensee as defined in the New Mexico 
Small Loan Act of 1955 [58-15-31 NMSA 1978] or to any sales finance company as defined in the 
Motor Vehicle Sales Finance Act and who hereafter makes a loan of money or credit, or forbearing 


or postponing [forbears or postpones] the right to receive money or credit in the state. 


History: 1953 Comp., § 48-21-2, enacted by Laws 
1959, ch, 327, § 2; 1967, ch. 106, § 1. 

Bracketed material, — The Nracketed material was 
inserted by the compiler and is not a part of the law. 

Cross references. — For the Motor Vehicle Sales Fi- 
nance Act, see 58-19-1 NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 694, 


58-7-3.. Loans covered by act. . 


What constitutes "business or commercial" purpose 
within meaning of § 104(1) of Truth in Lending Act (15 
USCS § 1603(1)), exempting business or commercial 
credit transactions from act, 54 A.L.R. Fed, 491. 

What constitutes Truth in-Lending Act violation which 
"was not intentional and resulted from bona fide error 
not withstanding maintenance of procedures reasonably 
adapted to avoid any such error" within meaning of § 


180(c) of Act (15 USCA'§ 1640(0)), 158 ALR. Fed. 193." 


9 C.J.S. Banks and Banking §§ 8, 9. 


A. The New Mexico Bank Installment Loan Act of 1959 re to a loan thatis a + piauad ihre 
loan repayable in installments and that i is clearly identified on the joan documents as is being made 
under that act. ' 

B. A loan in an amount equal to five thousand dollars ($5,000) or less shall be made only 
pursuant to. the New Mexico Bank Installment Loan Act of 1959 or the New Mexico Small Loan 
Act: of 1955 [Chapter;58, Article 15 NMSA _:1978]. A loan made pursuant to the New:Mexico Bank 
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58-7-3 INSTALLMENT LOANS 


58-7-3.2 


Installment Loan Act of 1959 shall be enasiecbs in the loan documents as being made pursuant to 


that act. 


C. The provisions of Subsection B of this Sart itn bat not apply to a federally insured detosis 


tory institution. 


History: 1978 Comp., § 58-7-3, enacted by Laws 


1995, ch. 190, § 15; 2017, ch. 110, § 3; 2019, ch. 201, § 1. » 


Repeals and reenactments. — Laws 1995, ch. "190, 
§ 15, repealed ‘former section 58-7-3 NMSA 1978, as 
amended by Laws 1975, ch. 252, § 1, and enacted a new 
section, effective June 16, 1995, 

The 2019 amendment, effective January 1, 2020, pro- 
vided that a loan made pursuant to the New Mexico Bank 
Installment.Loan Act of 1959 shall be identified as such in 


the loan documents; in Subsection B, after "1955,", added — 


"A loan made pursuant to the New Mexico Bank Install- 
ment Loan Act of 1959 shall be identified in the loan docu- 
ments as being made pursuant to that act"; and in Subsec- 
tion C, after "provisions", added "of Subsection B". 

Applicability. — Laws 2019, ch. 201, § 17 provided the 
provisions of this act apply to loans subject to the New 
Mexico Small Loan Act of 1955 and the New Mexico Bank 
Installment Loan Act of 1959 that are executed on or after 
January 1, 2020. 


The 2017 amendment, effective January 1, 2018, pro- 
vided that loans?im, the amount of five thousand dollars 
($5,000) or less shall be made only pursuant to the New 
Mexico Bank Installment Loan Act of 1959 or the New 
Mexico Small Loan Act of 1955, and exempted federally 
insured depository institutions from the provisions of this 
section; added the subsection designation "A."; in Subsec- 
tion A, after "installments", deleted "or" and added "and"; 
and-added Subsections B and C. 

Applicability. — Laws 2017, ch. 110, § 26 provided 
that the provisions of Laws 2017, ch. 110 shall apply to 


~ loans subject to the New Mexico Small-Loan Act of 1955 


and the New Mexico Bank Installment; Loan Act of 1959 
executed on or after January 1, 2018. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 684. 

9 C.J.S: Banks and Banking §:634.: 


58-7-3. Loans pocered by act. (Effective January 1, 2023.) 


A. The New Mexico Bank Installment,Loan Act of 1959 applies to a loan that is a precomputed 
loan repayable in installments and that is clearly identified on the loan documents as being made 


under that act. 


B. A loan in.an amount.equal to ten thousand dollars ($10, 000) or less saat be made only pur- 
suant to the New Mexico Bank Installment Loan Act of. 1959 or the New Mexico Small Loan Act of 
1955 [Chapter 58, Article 15 NMSA 1978]. A loan made pursuant. to the New Mexico Bank Install- 
ment Loan Act of 1959 shall be identified in the loan documents as. being made pursuant to that act. 

C, The provisions of Subsection B of this section shall not apply to a federally insured depository 


institution. 


History: 1978 Comp., § 58-7-3, enacted by Laws 
1995, ch. 190, § 15; 2017, ch. 110, § 3; 2019, ch. 201, $ 1; 
2022, ch. 23, $ 1. 

The 2022 amendment, effective Saisie 1, 2023, 
raised the maximum dollar amount for loans that may be 


58-7-3.1. Precomputed loan. 


“made pursuant to the Bank Installment Loan Act of 1959; 


and in Subsection B, after “an amount equal to", deleted 
"five thousand dollars ($5,000)" and added "ten thousand 
dollars ($10,000)". 


In a precomputed loan transaction, the interest’ charge shall be calculated on the assumption 
that all scheduled payments will be made when due, and the effect. of prepayment is governed by 
the provisions of rebate upon prepayment in Section 58-7-5 NMSA.1978. 


History: 1978 Comp., § 58-7-3.1, enacted by hag 
1983, ch. 96, § 1; 2017, ch. 110, § 4. 

The 2017 amendment, effective January 1, 2018, re- 
quired that interest charged on precomputed loan trans- 
actions. be calculated on the assumption that all sched- 
uled payments will be made when due; deleted "If the loan 


58-7-3.2. Extension agreement. 


is" and erided "In, and after "the interest charge", deleted 
"may" and added "shall", 

Applicability, — Laws 2017, ch. 110, § 26’ provided 
that the provisions of Laws 2017, ch. 110' shall apply to 


. loans subject to, the New Mexico Small Loan Act of 1955 


and the New Mexico Bank Installment Loan Act of 1959 


’ executed on or after January 1, 2018. 


In precomputed loan transactions where the borrower and lender execute an extension agree- 
ment for the deferral of an installment payment, the lender may make an interest charge on the 
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58-7-3.8 FINANCIAL INSTITUTIONS AND’ REGULATIONS 58-7-3.3 


monthly installment that is deferred at a rate not exceeding that on the original loan for each 
month or portion of a month that the payment has been deferred. 


History: 1978 Comp., § 58-7-3.2, enacted by Lave 
1983, ch. 96, § 2. 


58-7-3.3. Requirements for making and paying loans; incomplete 
instruments; limitations on charges after judgment and 
interest. 


A. Every lender shall: 

(1) at the time a consumer becomes contractually chhivatetle on a precomputed loan trans- 
action, deliver to the borrower or, if there are two or more borrowers on the same obligation, to one 
of the borrowers,.a written statement on which shall be printed a copy of Section 58-7-3 NMSA 
1978; and which shall disclose in clear and distinct terms: 

(a) the amount of the loan; 

(b) the date the loan was consummated; 

(c) a-schedule or a-description of the payments; 

(d) the type of the security, if any, securing the loan; 

(e) the name and address of the lender; 

(f) the name of the person primarily obligated for the loan; 

(g) the amount of principal; 

(h) the annual percentage rate as calculated pursuant to 12 CFR Part 1026, known as 
"Regulation Z", and the amount of interest payable in dollars and cents; 

(i) all other disclosures required pursuant to state and federal law; and 

(j) the charge for any other item allowable and included pursuant to the New Mexico 
Bank Installment Loan Act of 1959, stated so as to clearly show the allocation of each item included; 

(2) for each payment made on account of a loan, give to the person making the payment a 
plain and complete receipt specifying the date and amount of the payment, the amount applied to 
interest and principal and the balance unpaid. When a payment is made in a manner other than 
by the borrower in person, by an agent of the borrower or by check or money order, the licensee 
shall mail the receipt to the borrower's last known address or retain and deliver the receipt upon 
request of the borrower. A licensee may deliver the receipt electronically to the borrower via text 
message or email, if requested to do so in writing by the borrower. A borrower may withdraw au- 
thorization for electronic delivery of receipts in writing at any time. A licensee shall not require a 
borrower to receive receipts electronically. The licensee shall maintain a copy of each receipt in the 
office of the licensee as a part of the licensee's records; and 

(3) upon repayment of the loan in full, plainly mark every note and promise to pay signed 
by any borrower with the word "paid" or "canceled" and promptly file or record a release of any 
mortgage if the mortgage has been recorded, restore any pledge and cancel and return any note 
and any assignment given to the licensee. A licensee may mark and return'a copy of the note, 
promise to pay or any assignment if the copy accurately reproduces the complete original. 

B. A judgment obtained against.a party on a loan made pursuant to the New Mexico Bank In- 
stallment Loan Act of 1959, shall not include, and the loan shall not include, from the date of the 
judgment, charges against a party to the loan other than costs, attorney fees and post-judgment 
interest as provided by law. . 

C. A loan made pursuant to the New Mexico Bank Installment Loan Act of 1959 that is filed 
and approved as a claim in any bankruptcy proceeding shall bear interest at the rate of ten per- 
cent per year beginning on the ninetieth day following the date of adjudication. This limitation 
shall not apply when the bankrupt i is not discharged in bankruptcy or to any obligation not dis- 
chargeable under the provisions of the United States Bankruptcy Code presently in force. 

D. Aloan made pursuant to the New Mexico Bank Installment Loan Act of 1959 shall not bear 
interest in excess of ten percent per year on the unpaid principal balance of a loan after ninety 
days following the date of the death of the borrower; provided that the deceased borrower is the 
sole obligor to the loan agreement. 
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58-7-3.4 INSTALLMENT LOANS 58-7-5 


E. A loan made pursuant to the New Mexico Bank Installment Loan Act of 1959 shall not 
bear interest in excess of ten percent per year upon the unpaid principal balance of the loan after 
twelve months following the date of maturity of the loan. 


History: Laws 2019, ch. 201, § 6. Mexico Small Loan Act of 1955 and the New Mexico Bank 
Effective dates. — Laws 2019, ch. 201 , § 18 made Installment Loan Act of 1959 that are executed on or after 
Laws 2019, ch. 201, § 6 effective January 1, 2020, January 1, 2020, § 


Applicability. — Laws 2019, ch. 201, § 17 provided the 
provisions of this act apply to loans subject to the New 


58-7-3.4. Right of rescission. 


All agreements for precomputed loan transactions shall include a provision granting the bor- 
rower the right to rescind the transaction by returning in cash, or through certified funds, one 
hundred percent of the amount advanced by the lender pursuant to the New Mexico Bank Install- 
ment Loan Act of 1959 no later than the close of business New Mexico time or, if the loan was 
made online, no later than midnight New Mexico time on the first day of business conducted by 
the lender following the date of execution of the loan agreement. If a borrower exercises the right 
of rescission pursuant to this section, no fee for the rescinded transaction shall be charged to the 
borrower, and the lender shall not charge or impose on the borrower a fee for exercising the right 
of rescission pursuant to this section. If a borrower exercises the right of rescission pursuant to 
this section, any fee collected by the lender shall be returned in full to the borrower. © 


History: Laws 2019, ch. 201, § 7, Mexico Small Loan Act of 1955 and the New Mexico Bank 
Effective dates. — Laws 2019, ch. 201 , § 18 made Installment Loan Act of 1959 that are executed on or after 
Laws 2019, ch. 201, § 7 effective January 1, 2020. January 1, 2020. 


Applicability. — Laws 2019, ch. 201, § 17 provided the 
_provisions of this act apply to loans subject to the New 


58-7-4, Repealed. 


Repeals. — Laws 1981, ch. 263, § 4, repeals 58-7-4 Compiler's notes. — Laws 1981, ch. 263, § 6, revived 
NMSA 1978, relating to the rate of interest charge, effec- 58-7-4 NMSA 1978, effective July 1, 1983. 
tive July 1, 1981. Laws 1983, ch. 44, § 1, repeals Laws 1981, ch, 263, § 6, 


effective June 30, 1983. 


58-7-5. Prepayment; precomputed loan transactions. 


If the entire unpaid balance outstanding on a precomputed loan transaction is paid by cash, 
renewal or otherwise, at any time prior to maturity, the lender shall give a refund or credit of 
the unearned portion of such charge, according to the rule commonly known as "the rule of 78th" 
("the rule of 78's"], which refund or credit shall represent at least as great a portion of the original 
charge as the sum of the consecutive monthly balances of the contract scheduled to be outstand- 
ing after the date of prepayment bears to the sum of all the consecutive monthly balances of the 
contract scheduled to be outstanding under the schedule of payments in the original instrument or 
instruments evidencing the loan; provided however, that if the contract is prepaid in cash rather 
than renewed or refinanced, the lender shall not be required to make a refund or credit, if the 
amount, computed as herein set forth, would be less than one dollar ($1.00) for each loan paid 
prior to the maturity. 


History: 1953 Comp., § 48-21-5, enacted by Laws Validity and construction of provision of mortgage or 
1959, ch. 327, § 5; 1975, ch. 252, § 3. other real-estate financing contract’ prohibiting prepay- 
Bracketed material. — The bracketed material was ment for a fixed period of time, 81 A.L.R.4th 423, 
inserted by the compiler and is not a part of the law. : 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 693, ~ 


85 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-7-6 FINANCIAL INSTITUTIONS AND REGULATIONS 58-7-6 


58-7-6. Permitted charges; limitation on presentment. 


A. No amount, other than the total finance charge, which consists solely of interest and a fully 
earned processing fee not to exceed the lesser of two hundred dollars ($200) or ten percent of the 
principal, shall be charged or contracted for, directly or indirectly, on or in connection with.a are- 
computed loan transaction except as follows: 

(1) delinquency charges not to exceed five cents ($.05) for au one dollar (81, 00) of seeh 
installment more than ten days in arrears may be charged; provided that the total of delinquency 
charges on any such installment shall not exceed ten dollars ($10.00) and that only one delin- 
quency charge shall be made on any one installment repardtogs of the period during wick the 
installment remains unpaid; 

(2) the lender may charge for only the actual cost of any insurance; eee ee 
all insurance shall be written by companies licensed to operate within the state and at rates no 
higher than. those approved by the superintendent of insurance; and provided further that the 
lender shall not require any insurance to be written or provided by or through any particular 
agent, broker or insurer as a condition to making the loan but shall, at the borrower's option, 
permit the insurance to be procured from any reputable insurer or through any reputable agent 
authorized by law to provide it; 

(3) in the event that a borrower fails to maintain in effect any insurance required in con- 
nection with a loan transaction, the lender may purchase the required insurance or lender's single 
interest insurance covering the lender's interest in the property, and the cost of that insurance 
shall be added to the loan and may accrue interest as provided for in the New Mexico Bank Install- 
ment Loan Act of 1959; 

(4) such amounts as are necessary to reimburse the lender for fees oan to a public. officer 
for filing, recording or releasing any instrument or lien; 

(5) if a loan under the New Mexico Bank Installment Loan Act of 1959'is  saigea and if 
the borrower fails to pay any governmental or other levy arising after the date of the loan that 
would create a lien superior to the lien of the lender on the property standing as security, the 
lender, at the lender's option, may pay the levy and add the amount so paid to the balance due 
from the borrower; . 

(6) the actual expenditures, including reasonable attorney fees, for legal process or pro- 
ceedings. to collect on a precomputed loan; provided, however, that no attorney fees are permitted 
where the loan is referred for collection to an attorney who is a salaried employee of the holder 
of the contract; and further provided that attorney fees shall not be charged or collected unless 
the note or other contract has been submitted in good faith to an attorney for collection after the 
lender has made a diligent and good faith effort to collect and has failed; and 

(7) the actual cost of charges incurred in making a real estate loan secured by a mortgage 
on real estate, including the charges for an abstract of title, title examination, title insurance 
premiums, property survey, appraisal fees, notary fees, preparation of deeds, mortgages or other 
documents, escrow charges; credit reports and filing and recording fees. 

B..-If there are insufficient funds to pay a check or other type of debit on the date of op Me 
ment by the lender, a check or debit authorization request shall not be presented to a financial 
institution by a lender for payment more than one time per payment due unless the consumer 
agrees in writing, after a check or other type of debit has been dishonored, to one additional pre- 
sentment or deposit. 

C, The charges permitted aide this beesecin may ae adiad to the basta ey from the bor- 
rower. . 


History: 1953 Comp., § 48-21-6, enacted by Laws "arrears", added "may be charged", in Paragraph:A(6), af- 
1959, ch; 327, §. 6; 1975, ch, 252, :$ 4;:1977, ch, 362, § 1; ter "proceedings to collect", deleted "any such installment" 
1983, ch. 96, § 3; 2017, ch. 110,'§ 5; 2019, ch, 201, § 2. and added "on a precomputed", and after "contract, and", 

The 2019 amendment, effective January 1, 2020, added "further provided that attorney fees jshall not be 
limited the collection of certain charges related to attor- charged or collected unless the note or other contract has 
ney fees for legal process or proceedings to collect on a been submitted in good faith to an attorney for collection 
precomputed loan; in Subsection A, after "in connection after the lender has made a diligent and good faith effort 
with", deleted "any such installment loan" and added "a to collect and has failed; and"; and in Subsection B, after 
precomputed loan transaction", in Paragraph A(1), after "more than one time", added "per payment due". 
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58-7-6 INSTALLMENT LOANS 58-7-6 


Applicability. — Laws 2019, ch. 201, § 17 provided the 
provisions of this act apply to loans subject to the New 
Mexico Small Loan Act of 1955 and the New Mexico Bank 
Installment Loan Act of 1959 that a are executed on or after 
January 1, 2020. 


The 2017 amendment, effective January 1, 2018, al- 


lowed finance charges on installment loans and placed 
a limit on the amount of the finance charge, removed a 
twenty-five dollar ($25.00) maximum charge for defraying 


the costs of disclosure statements from the list of permit: 


ted charges on installment loans, and placed a limit on 
the number of times a lender may present to a financial 
institution a check or debit authorization request for pay- 
ment when there are insufficient funds to pay a check or 
other type of debit; in the section heading, deleted "Ad- 
ditional" and added "Permitted", and added "limitation on 


presentment"; added new subsection designation "A." and | 
redesignated former Subsections A through G as Para- - 


graphs A(1) through A(7), respectively; in Subsection A, in 


the introductory clause, after "No", deleted "additional", 


and after "amount", added "other than the total finance 


charge, which consists solely of interest and a fully earned .. 


processing fee not to exceed the lesser of two hundred dol- 
lars ($200) or ten percent of the principal", in Paragraph 
A(2), changed two occurrences of "must" to "shall", in 
Paragraph A(3), after "as provided for", deleted "herein" 
and added."in the New Mexico Bank Installment. Loan 
Act of 1959", and in Paragraph A(7), after "including", de- 
leted "but not limited to", and after "recording fees", de- 
leted "and"; deleted former Subsection H, which provided 
for a one-time permitted charge for defraying the costs 
of disclosure statements; and added a new Subsection B 
and designated the last sentence of the section as Subsec- 
tion C, 


Applicability. — Laws 2017, ch. 110, § 26 provided 
that the provisions of Laws 2017, ch. 110 shall apply to 
loans subject to the New Mexico Small Loan Act of 1955 
and the New Mexico Bank Installment Loan Act of 1959 
executed on or after January 1, 2018; 


ANNOTATIONS 


Credit card fee legal and not deemed finance 


charge. — An annual fee charged solely for the privilege 


of obtaining a credit card, regardless of whether the card 
is used in a loan transaction, is not.to be considered a fi- 
nance charge and is not, in itself, illegal in New Mexico. 
1980 Op. Att'y Gen. No. 80-27. 

Interest and other charges, — With the repeal of the 
interest ceiling, there are no limits on interest rates for in- 


_ stallment loans, provided that the rate charged is agreed 


to-in writing and that the lender fully complies with dis- 


closure requirements; as to charges other than interest, 


the restrictions of this article apply to precomputed loans 
or those loans which are identified on the loan documents 
as being made under this article, 1985 Op. Att'y Gen. 
No: 85-01, 

"Non-filing insurance" fee. — A small loan licensee, 
doing business under this act may charge a "non-filing 
insurance" fee in lieu of charging fees for filing security 
agreements with county officials. 1987 Op. Att'y Gen. 
No, 87-08. 

Am. Jur, 2d, A.L.R. pate C.J.S. references. — Con- 
struction, application and effect of provisions of small loan 
acts regarding fees, charges, etc., in addition to interest, 
13. A.L.R, 1244, 

What constitutes "finance charge" under § 106(a) of the 
Truth in Lending Act (15 USCA § 1605(a)) or applicable 
regulations, 154 A.L.R. Fed. 431. 


58-7-6. Permitted charges; limitation on presentment. (Effective 


January 1, 2023.) 


A. No amount, other than the total finance charge, calculated pursuant to Subsections D, E 
and F of Section 58-7-7 NMSA 1978, which consists.solely of interest and a fully earned processing 
fee not to exceed the lesser of two hundred dollars ($200) or ten percent of the principal, shall be 
charged or contracted for, directly or indirectly, on or in connection with a precomputed loan trans- 
action except as follows: 

(1) delinquency charges not to exceed five cents ($.05) for each one dollar ($1,00) of each 
installment more than ten days in arrears may be charged; provided that the total of delinquency 
charges on any such installment shall not exceed ten dollars ($10.00) and that only one delinquency 
charge shall be made on any one installment regardless of the period during which the installment 
remains unpaid; 

(2) the lender may charge for only the actual cost of any insurance; provided, however, all 
insurance shall be written by companies licensed to operate within the state and at rates no higher 
than those approved by the superintendent of i insurance; and provided further that the lender shall 
not require any insurance to be written or provided by or through any particular agent, broker or 
insurer as a condition to making the loan but shall, at the borrower's option, permit the insurance 
to be procured from any reputable insurer or through any reputable agent authorized by law to 
provide it; . 

(3) in the event that a borrower fails to maintain in effect any insurance required in con- 
nection with a loan transaction, the lender may purchase the required insurance or lender's single 
interest insurance covering the lender's interest in the property, and the cost of that insurance shall 
be added to the loan and may accrue interest as provided for in the New Mexico Bank Installment 
Loan Act of 1959; 

(4) such amounts as are necessary to reimburse the lender for fees paid toa a public officer for 
filing, recording or releasing any instrument or lien; 
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(5) ifaloan under the New Mexico Bank Installment Loan Act of 1959 is secured and if the 
borrower fails to pay any governmental or other levy arising after the date of the loan that would 
create a lien superior to the lien of the lender on the property standing as security, the lender, at the 
lender's option, may pay the levy and add the amount so paid to the balance due from the borrower; 

(6) the actual expenditures, including reasonable attorney fees, for legal process or proceed- 
ings to collect on a precomputed loan; provided, however, that no attorney fees are permitted where 
the loan is referred for collection to an attorney who isa salaried employee of the holder of the 
contract; and further provided that attorney fees shall not be charged or collected unless the note or 
other contract has been submitted to an attorney for collection after the lender has made a diligent 
and good faith effort to collect and has failed; and 

(7). the actual cost of charges:incurred in making a real estate loan seasheet by a mortgage 
on real estate, including the charges for an abstract of title, title examination, title. insurance pre- 
miums, property survey, appraisal fees, notary fees, preparation of deeds, rap ap or other docu- 
ments, escrow charges, credit reports and filing and recording fees.’ 

B. If there are insufficient funds to pay a check or other type of debit on the date oft presentment 
by the lender, a check or debit authorization request shall not be presented to a financial institution 
by a lender for payment more than one time per payment due unless the consumer agrees in writing, 
after a check or other type of debit has been dishonored, to one additional presentment or deposit. 

C.. The charges permitted under this section may be added to the balance due from the borrower. 


History: 1953 Comp., § 48-21-6, enacted by Laws 
1959, ch. 327, § 6; 1975, ch. 252, § 4; 1977, ch. 362, § 1; 
1983, ch. 96, § 3; 2017, ch. 110, § 5; 2019, ch. 201, § 2; 
2022, ch. 23, § 2. 

The 2022 amendment, effective January 1, 2023, pro- 
vided that the total finance charge shall be calculated 


pursuant to NMSA 1978, § 58-7-7(D) through § 58-7-7(F); 
and in Subsection A, in the introductory clause, after "total 
finance charge", added "calculated pursuant to Subsec- 
tions D, E and F of Section 58-7-7 NMSA 1978", and in 
Paragraph A(6), after "has been submitted", deleted "in 
good faith". 


58-7-7. Restrictions. 


A. No lender shall make a loan pursuant to the New Mexico Bank Installment Loan Act of 
1959 to a borrower who is also indebted to that lender pursuant to the New Mexico Small Loan 
Act of 1955 [Chapter 58, Article 15 NMSA 1978] unless the loan made pursuant to the New Mexico 
Small Loan Act of 1955 is paid and released at the time the loan is made. 

B. No lender other than a federally insured depository institution shall make a loan pursuant 
to the New Mexico Bank Installment Loan Act of 1959 if a loan has an initial stated maturity of 
less than one hundred twenty days. 

C. No lender other than a federally insured depository institution shall make a Rak pursuant 
to the New Mexico Bank Installment Loan Act of 1959 unless the loan is repayable in a minimum 
of four substantially equal installment payments of principal and interest. 

D. No lender, other than a federally insured depository institution, shall make a loan pursu- 
ant to the New Mexico Bank Installment Loan Act of 1959 that has an annual percentage rate 
greater than one hundred seventy-five percent, calculated pursuant to 12 CFR Part 1026, known 
as "Regulation Z". 

E. The provisions of Subsections B and C of this section shall not apply to yetind anticipation 
loans. As used in this subsection, "refund anticipation loan" means a loan that is secured by or that 
the creditor arranges or expects to be repaid, directly or indirectly, from the proceeds of the con- 
sumer's federal or state personal income tax refunds or tax credits, including any sale, assignment 
or purchase of a tax refund or tax credit at a discount or for a fee. © 

F. Except as provided by Section 58-7-3.2 NMSA 1978, any rollover, renewal, refinance or modi- 
fication of an existing loan agreement with a lender, except a modification without. any additional 
cost to the consumer, shall constitute anew loan and shall require new disclosures pursuant to the 
federal Truth i in Lending Act. 


The 2019 amendment, effective January i 2020, ex- 
panded disclosure requirements; added new Subsection F 


History: 1953 Comp., § 48-21-8, enacted by Laws 
1959, ch. 327, § 8; 1961, ch. 215, § 2; 1967, ch. 106, § 2; 
2017, ch. 110, § 6; 2019, ch. 201, § 3. 
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Applicability. — Laws 2019, ch. 201, § 17 provided the 
provisions of this act apply to loans subject to the New 
Mexico Small Loan Act of 1955 and the New Mexico Bank 
Installment Loan Act of 1959 that are executed on or after 
January 1, 2020. ' 

The 2017 amendment, effective January 1, 2018, pro- 
vided additional restrictions on installment loans, made 
federally insured depository institutions exempt from 
the new provisions, made tax refund anticipation loans 
exempt from the provisions of new Subsections B and C, 
and defined "tax refund anticipation loans"; added new 


under the", added "New Mexico"; and added Stibsections 
B through E. 
Applicability. — Laws 2017, ch, 110, § 26 provided 


that the provisions of Laws 2017, ch: 110 shall apply to 


loans subject to the New Mexico Small Loan Act of 1955 
and the New Mexico Bank Installment Loan Act of 1959 
executed on or after January 1, 2018. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. iaroneuieal — 10'Am. 
dur. 2d Banks § 684, 


subsection designation "A."; in Subsection A, after "made 9 C.J.8, Banks and Banking § 243. 


58-7-7. Restrictions. (Effective January 1, 2023.) 


A, No lender shall make a loan pursuant to the New Mexico Bank Installment Loan Act of 1959 
to a borrower'who is also indebted to that lender pursuant to the New Mexico Small Loan Act of 
1955 [Chapter 58, Article 15 NMSA 1978] unless the loan made pursuant to the New MCHC Small 
Loan Act of 1955 is paid and released at the time the loan is made. 

B. No lender other than a federally insured depository institution shall make a loan pursuant to 
the New Mexico Bank Installment Loan Act of 1959 if a loan has an initial stated maturity of less 
than one hundred twenty days. 

C. No lender other than a federally insured depository ineeienean shall make a loan pursuant to 
the New Mexico Bank Installment Loan Act of 1959 unless the loan is repayable in a minimum of 
four substantially equal installment payments of principal and interest. 

D. No lender, other than a federally insured depository institution, shall make a loan pursuant 
to the New Mexico Bank Installment Loan Act of 1959 that has a permitted annual percentage rate 
greater than thirty-six percent, calculated pursuant to 12 CFR Part 1026, known as "Regulation Z", 
this subsection and Subsections E and F of this section; provided that the pee of the permit- 
ted annual percentage rate shall: 

(1) include finance charges as defined in 12 CFR Part 1026, known as "Regulation Z", 
charges for any ancillary product or service sold or any fee charged in connection or concurrent 
with the extension of credit, any credit insurance premium or fee and any charge for single pre- 
mium credit insurance or any other fee related to insurance; 

(2) include any charge as provided in Paragraph (1) of this subsection even if that charge 
would be excluded from the calculation of finance charges pursuant to Regulation Z; — 

(3) not include any amount paid to a public official in relation to the extension of credit, 
including fees to record liens; 

(4) not include a fee on a loan of five hundred dollars ($500) or less; provided further that 
the fee shall not exceed five percent of the total principal of the loan and shall not be imposed on any 
borrower more than one time per twelve-month period; and 

(5) follow the rules established for calculating the disclosed annual percentage rate for 
credit transactions pursuant to Regulation Z based on the charges set forth in Paragraphs (D and 
(4) of this subsection. 

E. Nothing in Subsection D of this section shall permit the imposition of fees, interest or charges 
of any kind not otherwise permitted by the New Mexico Bank Installment Loan Act of 1959. 

FE. If the prime rate of interest exceeds ten percent for three consecutive months, then during the 
month following the third consecutive month in which prime exceeded ten percent, the maximum 
allowable permitted annual percentage rate set forth in this section shall increase to thirty-six per- 
cent plus each percentage point or fraction of a percentage point by which the prime rate of interest 
exceeded ten percent in the most recent month. When the prime rate of interest falls below ten percent 
for three consecutive months, the maximum allowable permitted annual percentage rate shall return 
to thirty-six percent. 

G. The director of the financial institutions division of the regulation and licensing department 
shall post a notice on the division's website within ten days after the provisions of Subsection F of 
this section become applicable. The notice shall state the date on which any increase or decrease in 
the maximum allowable permitted annual percentage rate is effective. 
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H. The maximum allowable permitted annual percentage rate for a loan to a consumer shall be 
determined as of the date that the loan is made. 

I... The provisions of Subsections B and C of this section shall not apply to refund anticipation 
loans. As used in this subsection, "refund anticipation loan" means a loan that is secured by or that 
the creditor arranges or expects to be repaid, directly or indirectly, from the proceeds of the con- 
sumer's federal or state personal income tax refunds or tax credits, including any sale, assignment 
or purchase of a tax refund or tax credit at a discount or for a fee. 

J. Except as provided by Section 58-7-3.2 NMSA 1978, any rollover, eens refinance or modi- 
fication of an existing loan agreement with a lender, except a modification without any. additional 
cost to the consumer, shall constitute a new loan and shall require new disclosures pursuant to the 
federal Truth in Lending Act. 


History: 1953 Comp., § 48-21-8, enacted by Laws and required the director of the financial institutions di- 


1959, ch. 327, § 8; 1961, ch. 215, § 2; 1967, ch. 106, § 2; vision of the regulation and licensing department to pub- 
2017, ch. 110, § 6; 2019, ch. 201, § 3; 2022, ch. 23, § 3. lish when lenders may contractually increase~or must 
Cross references. — For the federal Truth in Lending decrease interest rates based on the history of the prime 
Act, see 15 U.S.C. $ 1601 et seq, lending rate; in Subsection D, in the introductory clause, 
The 2022 amendment, effective January 1, 2023, re- after "New Mexico Bank Installment Loan Act of 1959 that 
duced the-annual percentage rate for loans made under has", deleted "an" and added "a permitted", and after "an 
the Bank Installment Loan Act of 1959 from one hundred nual percentage rate greater than", deleted "one hundred 
seventy-five percent to thirty-six percent, calculated pursu- seventy-five percent, calculated pursuant to 12 CFR Part 
ant to the federal regulation known as Regulation Z and as 1026, known as ‘Regulation Z'" and added "thirty-six per- 
otherwise provided in this section, prohibited a fee on loans cent, calculated pursuant to 12 CFR Part 1026, known as 
of five hundred dollars or less and limited fee amounts to ‘Regulation Z', this subsection and Subsections E and F 
five percent of the total principal of the loan, allowed for of this section; provided that the calculation of the permit- 
the interest rate on loans to exceed thirty-six percent when ted annual percentage rate shall", and added Paragraphs 
the prime loan rate exceeds ten percent for three consecu- D(D through D(5); and added new Subsections E through 
tive months and to revert to thirty-six percent if the prime H and redesignated former Subsections E and F as Sub- 


rate falls below ten percent for three consecutive months, sections I and dj, respectively. 


58-7-8. Penalties and forfeitures. 


A. Any person willfully violating any of the provisions of the New Mexico Bank Installment 
Loan Act of 1959 is guilty of a misdemeanor and upon conviction shall be fined not less than one 
hundred dollars ($100) or more than five thousand dollars ($5,000) or imprisoned for not more 
than six months or both, in the discretion of the court. A contract or loan in the making or col- 
lection of which an act is done that violates Section 58-7-6 or 58-7-7 NMSA 1978 is void and the 
lender has no right to collect, receive or retain any interest or charges whatsoever. A lender may 
not collect the principal of a loan if the lender has violated Subsection A of Section 58-15-3 NMSA 
1978, or knowingly violated the provisions of Section 58-7-6 or 58-7-7 NMSA 1978. 

B. The taking, receiving or reserving of a rate of charge, discount or advantage greater than 
allowed by the New Mexico Bank Installment Loan Act of 1959, when knowingly done, is deemed 
a forfeiture of the entire amount of the rate of charge or advantage that the note, bill or other 
evidence of debt carries with it or that has been agreed to be paid on it. In case the greater rate of 
charge has been paid, the person by whom it has been paid or the person's legal representatives 
may recover by civil action twice the amount of the rate of charge paid from the person taking or 
receiving it, provided that the action is commenced within two years from the time the transac- 
tion occurred. 

C. A violation of a provision of the New Mexico Bank Installment Loan Act of 1959 that con- 
stitutes either an unfair or deceptive trade practice or an unconscionable trade practice pursuant 
to Section 57-12-2 NMSA 1978 is actionable pursuant to the Unfair Practices Act [Chapter 57, 
Article 12 NMSA 1978]. 


History: 1953 Comp., § 48-21-9, enacted by Laws certain violations of the New Mexico Bank Installment 

1959, ch. 327, § 9; 2017, ch. 110, § 7; 2019, ch. 201, § 4. Loan Act of 1959 are also actionable pursuant to the Un- 

The 2019 amendment, effective January 1, 2020; pro- fair Practices Act; in Subsection A, after "in the discretion 

vided penalties for violations of certain provisions of the of the court.", added."A contract or loan in the making or 

New Mexico Bank Installment Loan Act of 1959 and the collection of which an act is done that violates Section 58- 

New Mexico Small Loan Act of 1955, and provided that 7-6 or 58-7-7 NMSA 1978 is void and the lender has no 
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right to collect, receive or retain any interest or charges 
whatsoever, A lender may not collect the principal of a 
loan if the lender has violated Subsection A of Section 58- 
15-3 NMSA 1978, or knowingly violated the provisions 
of Section 58-7-6 or 58-7-7 NMSA 1978."; and in Subsec- 
tion C, after "1959", deleted "which violation consists of a 
false or misleading oral or written representation of any 
kind knowingly made in the extension of credit that may, 
tends to or does deceive or mislead any person to whom 
the extension of credit is made" and added "that", and 
after "trade practice", added "or an unconscionable trade 
practice pursuant to Section 57-12-2 NMSA 1978 is ac- 
tionable", 


Installment Loan Act of 1959 that are executed on or after 
January 1, 2020. ; 

The 2017 amendment, effective January 1, 2018, pro- 
vided that certain violations of the provisions of the New 
Mexico Bank Installment Loan Act of 1959 constitute un- 
fair or deceptive trade practices pursuant to the Unfair 
Practices Act; and added Subsection C. 

Applicability. — Laws 2017, ch, 110, § 26 provided 
that the provisions of Laws 2017, ch. 110 shall apply to 
loans subject to the New Mexico Small Loan Act of 1955 
and the New Mexico Bank Installment Loan Act of 1959 
executed on or after January 1, 2018, 


Applicability. — Laws 2019, ch, 201, § 17 provided the ANNOTATIONS 
provisions of this act apply to loans, subject to the New y : R. JS. + 
Mexico Small Loan Act of 1955 and the New Mexico Bank ART BLUE He eee aie sacra ed Boas. 


Banks and Banking § 31. 


58-7-9. Construction; definitions. 


A. None of the provisions of the New Mexico Small Loan Act of 1955 [Chapter 58, Article 15 
NMSA 1978] are amended or repealed by the New Mexico Bank Installment Loan Act of 1959. 

B. None of the provisions of the New»Mexico Bank Installment Loan Act of 1959 apply to the 
assignment or purchase of retail installment contracts originated under the provisions of Sec- 
tions 58-19-1 through 58-19-14 NMSA 1978 or originated under the provisions of Sections 56- ie 1 
through 56-1-15 NMSA 1978. 

C. In the event of a conflict between a requirement of the New Mexico Bank Installment Loan 
Act of 1959 and a requirement of the Home Loan Protection Act, the requirement of the Home 
Loan Protection Act [Chapter 58, Article 21A NMSA 1978] shall control. 

D. As used in the New Mexico Bank Installment Loan Act of 1959: 

(1) "consumer" means.a person who enters into a loan agreement subject to the New Mex- 
ico Bank Installment Loan Act of 1959; 

(2) "consumer reporting agency" means any person that, for monetary fees or dues or on 
a cooperative nonprofit basis, regularly engages in the practice of assembling or evaluating, and 
maintaining, for the purpose of furnishing consumer reports to third parties bearing on a consum- 
er's creditworthiness, credit standing or credit capacity, each of the following regarding consumers: 

(a) public record information; or 
(b) credit account information from persons who furnish that information regularly 
and in the ordinary course of business; 

(3) "make a loan" means to originate a new loan agreement or to make any change to the 
terms of an existing loan agreement, including the principal amount financed, the annual percent- 
age rate, finance charge, fees or payment schedule; 

(4) "month" means one-twelfth of a year; 

(5) "person" includes an individual, copartner, association, trust, corporation and any other 
legal entity; and 

(6) "year" means three hundred sixty-five days. 

E. The director of the financial institutions division of the regulation and licensing depart- 
ment shall issue and file as required by law interpretive regulations to effectuate the purposes of 
the New Mexico Bank Installment Loan Act of 1959. In issuing, amending or repealing interpre- 
tive regulations, the director shall issue the regulation amendment or repeal of the regulation 
as a proposed regulation amendment or repeal of a regulation and file it for public inspection in 
the office of the director ‘of the financial institutions division. Distribution thereof shall be made 
to interested persons, and their comments shall be invited. After the proposed regulation has 
been on file for not less than two months, the director may issue it as a final regulation by filing 
as required by law. Any person who is or may be adversely affected by the adoption, amendment 
or repeal of a regulation under this section may file an appeal of that action in the district court 
in Santa Fe county within thirty days after the filing of the adopted regulation, amendment or 
repeal as required by law. 
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Ff. Any person complying with the regulations adopted by the director of the financial institu- 
tions division of the regulation and licensing department is deemed to have complied with the 
provisions of the New Mexico Bank Installment Loan Act of 1959. 


iG: 


History: 1958 Comp., § 48-21-10, enacted by Laws "Applicability, — Laws 2017, ch. 110, § 3 26 provided 


1959, ch. 327, § 10; 1975, ch. 252, § 5; 1977, ch, 245, § that the provisions of Laws 2017, ch. 110 shall apply to 
118; 1983, ch. 96, § 4; 1995, ch. 190, § 16; 20038, ch. 436, loans subject to the New Mexico Small Loan Act of 1955 
§ 15; 2017, ch. 110, § 8; 2019, ch. 201, $5. and the New Mexico Bank Installment Loan Act of 1959 
Cross references, — For procedures governing statu- executed on or after January 1,2018. ~~ 
tory appeals from administrative decisions or orders, see . The 2008 amendment, éffective June 20, 2003, in- 
Rule 1-074 NMRA. serted Subsection D and redesignated the remaining sub- 
Compiler's notes, — For scope of review of the dis- sections accordingly; and deleted former Paragraph K(3), 
trict court, see Zamora v. Village of Ruidoso Downs, concerning the definition of a "day". 
1995-NMSC-072, 120 N.M. 778,907 P.2d 182. The 1995 amendment, effective June 16, 1995, deleted 
The 2019 amendment, effective January 1, 2020, defined former Paragraphs (4), (5) and (6) of Subsection D defin- 
"consumer", "make a loan", and "person" as used in the New ing "credit card plan", "cardholder", and "card issuer", sub- 
Mexico Bank Installment Loan Act of 1959; in Subsection stituted "regulation and licensing department" for "com- 
D, deleted Paragraphs D(1) and D(2), added new Paragraph merce and industry department" in, Subsections E and F, 
D(1) and redesignated former Paragraph D(3) as Paragraph substituted "director" for "commissioner" in Subsection E, 
D(2), and added new Paragraphs D(3) through D(6), and made minor stylistic changes throughout the section. 


Applicability. — Laws 2019, ch. 201, § 17 provided the 
provisions of this act apply to loans subject to the New ANNOTATIONS 
Mexico Small Loan Act of 1955 and the New Mexico Bank Interest and other char ' r 

ges. —With the repeal of the 
Installment Loan Act of 1959 that are executed on or after interest ceiling, there are no limits on interest rates for in- 
January 1, 2020. ; stallment loans, provided that the rate charged is agreed 

The 2017 amendment, effective January 1, 2018, re- to in writing and that the lender fully complies with dis- 
moved a provision exempting certain transactions from the closure requirements; as to charges other than ‘interest, 
provisions of the New Mexico Bank Installment Loan Act the restrictions of this article apply to precomputed loans 
of 1959, removed a provision that required certain loans or those loans which are identified on the loan documents 


to be clearly identified on the loan documents as being |. 

made under the New Mexico Bank Installment Loan Act NA ie trade" under this’ article’ 1085 Op..Atty Nia 
of 1959, and defined "consumer reporting agency"; deleted it Ara.tdinn. 2d,.A.L.R. and C.J.S. references.— 10 ney 
former Subsection B and redesignated former Subsections Jur Ud Banks § 694. 

C through G as Subsections B through F, respectively; in 9 0.3.8. Banks and Banking $§ 8, 9 

Subsection D, added Paragraph D(3); and deleted former ; ron 

Subsection H. 


58-7-9.: Construction; definitions. (Effective January 1, 2023.) 


A. None of the provisions of the New Mexico Small Loan Act of 1955 [Chapter 58, Article 15 
NMSA 1978] are amended or.repealed by the New Mexico Bank Installment Loan Act of 1959. 

B. None of the provisions of the New Mexico Bank Installment Loan Act of 1959. apply to the as- 
signment or purchase of retail installment contracts.originated under the provisions of Sections 58- 
19-1 through 58-19-14 NMSA 1978 or originated under the provisions of Sections 56-1-1 through 
56-1-15 NMSA 1978. 

C. In the event of a conflict between a requirement of the New Mexico Bank Installment Loan 
Act of 1959 and a requirement of the Home Loan Protection Act [Chapter 58, Article. 21A NMSA 
1978], the requirement of the Home Loan Protection Act shall control. 

D. As used t in the New Mexico Bank Installment.Loan Act of 1959: . 

(1) "consumer" means a person who resides in New Mexico or who enters into a loan agree- 
ment in New Mexico; 
(2) “consumer reporting agency" means any, person ‘that, for. monetary fees or ps or.on 
a cooperative nonprofit basis, regularly engages in. the practice of assembling or evaluating, and 
maintaining, for the purpose of furnishing consumer reports to third parties bearing on a consum- 
er's creditworthiness, credit standing or credit capacity, each of the following Pees ane consumers: 
(a) public record information; or 
(b) credit account information. from persons who furnish that yatta regularly 
and in the ordinary course of business; 
(3) "debit authorization" means an authorization. signed by, a consumer dp electronically 
transfer or withdraw funds from the consumer's account for the. specific purpose of repaying a loan; 


92 


©. 2022 State of New, Mexico, New Mexico.Compilation Commission. All rights reserved. 


58-7-10 INSTALLMENT LOANS 58-7-11 


(4) "make a loan" means to originate a new loan agreement or to make any change to the 
terms of an existing loan agreement, including the principal amount financed, the annual percent- 
age rate, finance charge, fees.or payment schedule; | 

(5) "month" means one-twelfth of a year; 

(6) "person" includes an individual, copartner, association, trust, corporation and any other 
legal entity; 

. (7) “prime rate of interest" means the bank prime loan rate published by the board of gover- 
nors of the federal reserve system on the last business day of the preceding month; and 

(8) "year" means three hundred sixty-five days. 

E. The director of the financial institutions division of the regulation and licensing department 
shall issue and file as required by law interpretive regulations to effectuate the purposes of the New 
Mexico Bank Installment Loan Act of 1959. In issuing, amending or repealing interpretive regula- 
tions, the director shall issue the regulation amendment or repeal of the regulation as a proposed 
regulation amendment or repeal of a regulation and file it for public inspection in the office of the 
director of the financial institutions division. Distribution thereof shall be made to interested per- 
sons, and their comments shall be invited. After the proposed regulation has been on file for not less 
than two months, the director may issue it as a final regulation by filing as required by law. Any 
person who is or may be adversely affected by the adoption, amendment or repeal of a regulation 
under this section may file an appeal of that action in the district court in Santa Fe county within 
thirty days after the filing of the adopted regulation, amendment or repeal as required by law. 

F. Any person complying with the regulations adopted by the director of the financial institu- 
tions division of the regulation and licensing department is deemed to have complied with the pro- 
visions of the New Mexico Bank Installment Loan Act of 1959. 


History: 1953 Comp., § 48-21-10, enacted by Laws Bank Installment Loan Act of 1959; in Subsection D, Para- 
1959, eh. 327, § 10; 1975, ch. 252, § 5; 1977, ch. 245, graph D(1), after "a person who", added "resides in New 
§ 118; 1983, ch. 96, § 4; 1995, ch. 190, § 16; 2003, ch. Mexico or who", and after “loan agreement.in New Mex- 
436, § 15; 2017, ch. 110, ’§ 8; 2019, ch. 201, § 5; 2022, ch. ico", deleted "Bank Installment Loan Act of 1959", added a 
23, $ set ewy new Paragraph D(3) and redesignated former Paragraphs 

The 2022 amendment, effective January 1, 2023, re- D(3) through D(5) as Paragraphs D(4) through D(6), re- 
vised the definition of "consumer", and defined."debit au- spectively, and added.a new Paragraph D(7).and redesig-. 
thorization" and "prime rate", as used in the New Mexico nated former Paragraph D(6) as Paragraph D(8). 


58-7-10. Reporting of credit required. 


For each installment loan made HPeGARe to the New Mexico Bank Installment Loan Act of 1959; 
a lender shall report to a consumer reporting agency the terms of the loan and the borrower's per- 
formance pursuant to those terms. epi 


History: Laws 2017, ch. 110, § 9. Applicability. — Laws 2017, ch. 110, §,26 provided 


Effective dates. — Laws 2017, ch. 110, § 27 made that the provisions of Laws 2017, ch. 110 shall apply to 
Laws 2017, ch. 110, § 9 effective January 1, 2018. loans subject to the New Mexico Small Loan Act of 1955 


and the New Mexico Bank Installment Loan Act of 1959 
executed on or after January 1,2018, °° 


58-7-11. Preemption. 


The state has exclusive jurisdiction and authority regarding the terms and conditions of loans to 
which the New Mexico Bank Installment Loan Act of 1959 is applicable, and counties, municipali- 
ties and other political subdivisions of the state are preempted from any regulation of terms and 
conditions of such loans by ordinance, resolution or otherwise. 


History: Laws 2017, ch. 110, §.10. loans subject to the New Mexico Small Loan, Act of 1955 


Effective dates. — Laws 2017, ch. 110, § 27 made and the New Mexico Bank Installment Loan Act of 1959 
Laws 2017, ch. 110, § 10 effective January 1, 2018. executed on or after January 1, 2018. 


Applicability. — Laws 2017, ch. 110, § 26 provided 
that the provisions of Laws 2017, ch. 110 shall apply to 
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58-8-1 FINANCIAL INSTITUTIONS AND REGULATIONS 58-8-2 


ARTICLE 8 


National Housing Act Loans and Obligations 


Sec, Sec. 
58-8-1, Powers of banks, atndial istitotons and lend- 58-8-2, State laws; exemption. 
ers approved for loans by the National 58-8-3. Collateral as security for deposit of. funde! in- 
Housing Act. vestment of capital or surplus; eligible 


securities, 


58-8-1. Powers of banks, financial institutions and lenders approved for 
loans by the National Housing Act. | 


Subject to such regulations as may be prescribed by the director of the financial institutions 
division, state and national banks, trust companies, savings banks, building and loan associations 
and savings and loan associations whose principal offices are located in this state and lenders ap- 
proved for loans by the National Housing Act are authorized: 

A. to make such loans, secured by real property or leasehold, as the federal housing adminis- 
trator insures or makes a commitment to insure, and to obtain such insurance; and to make such 
loans, secured by real property or leasehold, as the veterans administrator guarantees or makes 
a commitment to guarantee, and to obtain such guarantee, and to invest in loans eligible for pur- 
chase by the federal national mortgage association, the government national mortgage association 
or the federal home loan mortgage corporation, or from any financial institution from which it 
could be purchased by the federal home loan mortgage corporation; 

B. to make such loans and advances of credit, and purchases of obligations representing 
loans and advances of credit for the purpose of financing alterations, repairs and. improvements 
upon real property, as the federal housing administrator insures or makes a commitment to 
insure, and to obtain such insurance, and to make such loans and advances of credit, and pur- 
chase of obligations representing loans and advances of credit for the purpose of financing al- 
terations, repairs and improvements upon real property, as the veterans administrator guaran- 
tees or makes a commitment to guarantee, and to obtain such guarantee, and to invest in loans 
eligible for purchase by the federal national mortgage association, the government national 
mortgage association or the federal home loan mortgage corporation, or from-any financial 
institution from it could be vee aes by the federal home [loan] nacrtedee corporation; 
and. 

C. to invest their fands and the money ‘in their custody or possession which is eligible ford in- 
vestment in mortgages insured and debentures issued by the federal housing administrator and 
in obligations of national See ES associations, and in mortgages guaranteed by the veterans 
administrator. 


History: Laws 1985, ch. 5, §.1; 1987, ch. 34, § 1; 1941 ANNOTATIONS 

Comp., § 50-1201; 1953 Comp.,.§ 48-12-1; Laws 1975, 

am, 387, $1; 1977, ch. 245, § oi We Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
Cross references. — For the National Housing Act, Jur, 2d Housing Laws and Urban Redevelopment § 6. 

see 12 U.S.C. § 1701. 9 C.J.S. Banks and Banking §§ 461, 462, 


58-8-2. State’ laws; exemption. 


No law of this state prescribing or limiting the nature, amount or form of security or requiring 
security upon which loans or advances of credit may be made, or prescribing or limiting interest 
rates upon loans or advances of credit, or prescribing or limiting the period for which loans or ad- 
vances of credit may be made shall be deemed to apply to loans, advances of credit ¢ or purchases 
made pursuant to Section 58-8-1 NMSA 1978. 
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58-8-3 TRUST COMPANIES / 58-9-1 


History: Laws 1935, ch. 5, § 2; 1941 Comp., § 50- ANNOTATIONS 
1202; 1958 C - § 48-12-2; L 975 33 a 
ss anaes 8 tape aah abet Am. Jur, 2d, A.L.R. and C.J.S. references. — 40 Am. 


Jur. 2d Housing Laws and Urban Redevelopment § 2. 


58- 8- 3. [Collateral as security for deposit of funds; investment of otipi€al 
or surplus; eligible securities. 


Wherever, by statute of this state, collateral i is required as security forthe deposit of pahtin or 
other funds; or deposits are required to be made with any public official or department; or an in- 
vestment of capital or surplus, or a reserve or other fund, is required to be maintained consisting 
of designated securities, notes and bonds secured by mortgages insured, and debentures issued, 
by the federal housing administrator, and obligations of national mortgage associations shall be 
considered eligible securities for such purposes, 


History: Laws 1937, ch. 34, § 2; 1941 Comp., § 50-.~ Bracketed material. — The bracketed material was 


1203; 1953 Comp,, § 48-12-3. inserted by the compiler and is not part of the law. 
ARTICLE 9 
® 
Trust Companies 
Sec. Sec. 
58-9-1. ‘Short title. ' 58-9-8. Procedure for granting or denying certificate, 
58-9-2. Definitions. ' 58-9-8.1. Principal and branch offices. 
58-9-3. Exemptions. 58-9-9. Powers of director. 
58-9-4, Certificate required; compliance with state and 58-9-10, Impairment of capital; unsafe conditions; receiv- 
federal law; separation of trust fund and ership. 

: investments, 58-9-11, Discontinuing business; reorganization; con- 
58-9-5. Application for certificate; fee. , tinuing jurisdiction. 
58-9-6. Minimum capital. 58-9-12. Penalty for noncompliance, 
58-9-6.1. State of incorporation, 58-9-13. Repealed. 
§8-9-7. Fidelity bond; insurance required; evidence of fi- 58-9-14, Appeals. 


nancial responsibility required. 


58-9-1. Short title. 
aap, 58, Article 9 NMSA 1978 may, be cited as the "Trust ae Act". 


History: 1953 ent § 48-24-1, eek oo Tew Sistah, may issue a trust company certificate to a New 
1978, ch. 191, § 1; 2013, ch. 88, § 1; 2013, ch, 97,§ 1. Mexico corporation if all of its common stock is owned by 
Cross references. — For the Banking Act, see 58- 1-1 an out-of-state bank holding company; provided that the 
NMSA.1978. corporation complies with all requirements of the Trust 
For fiduciaries, see Chapter 46 NMSA 1978. Company Act, Sections 58-9-1 to 58-9-13 NMSA 1978, 
The 2013 amendment, effective June 14, 2013, added 1987 Op. Att'y Gen. No. 87-06. 
the NMSA chapter and article for the Trust Company Act; “Operation in banks owned by holding company. 
and at the beginning of the sentence, deleted "Sections 1 — If a trust company certificate is issued to a corpora- 
through 13 of this act" and added "Chapter 58, Article: 9 tion whose.common stock is owned by an out-of-state bank 
NMSA 1978", ; _ . holding company, the resulting trust company may oper- 
Laws 2018, ch. 88, § 1, and Laws 2013, ch. 97, § 1, both ate in the main office or branches of banks owned by the 
effective June 1, 2013, enacted identical amendments to ' holding company. 1987 Op: Att'y Gen. No. 87-06. 
this section. The section was set out as amended by Laws Am. Jur. 2d, A.L.R. and C6.J.S. references, — Exclu- 
2018, ch. 97, § 1. See 12-1-8 NMSA 1978, ,. > sion from debtor status of banks and pe ee by § gk 
U 09(b)(2)), 87 
“ANNOTATIONS oes ey SR Code (11 USCS § 109(b)(2)), 


Corporation's stock all owned by out-of-state 
bank holding company. — The financial institutions 
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58-9-2 FINANCIAL INSTITUTIONS AND REGULATIONS 58-9-3 


58-9-2. Definitions. 


As used in the Trust Company Act: 

A. "director" means the director of the financial institutions division of the regulation and li- 
censing department; 

B.. "trust business" means the holding out by a person, legal entity or corporation to the public 
at large by advertising, solicitation or other means that the person, legal entity or corporation is 
available to act as a fiduciary in this state or is accepting and undertaking to perform the duties of 
a fiduciary in the regular course of its business; 

‘C. "trust company" means a corporation holding a certificate ‘seed pirsartb to the Trust 
Company Act; 

D. "certificate" means a certificate of axithseriityn reer oad to the Trust Company Act to 
engage in trust business; 

E. "fiduciary" means executor, adn ivigamton eictresayfeltont or trustee; tia 

F. "nonprofit corporation" means a nonprofit corporation as defined in the Nonprofit Corpo- 
ration Act [Chapter 53, Article 8 NMSA 1978] that was formed and is operating a pooled trust 
in compliance with the requirements of 42 U.S.C. 1396p(d)(4) to provide trust services for indi- 
viduals who are disabled, and the nonprofit corporation is not otherwise engaged in the trust 
business. As used in this subsection, "disabled" has the meaning set forth in 42 U.S.C, 1382c(a) 
(3); and 

G. "division" means the financial institutions division of the regulation and licensing depart- 
ment. 


History: 1953 Comp., § 48-24-2, enacted by Laws 
1973, ch. 191, § 2; 1977, ch. 245, § 122; 1979, ch. 190, § 
1; 1991, ch. 250, § 1; 2018, ch. 64, § 1. 

The 2018 amendment, effective July 1, 2018, revised 
certain definitions and defined "division" as used in the 
Trust Company Act; in Subsection A, deleted "'commis- 
sioner' or" preceding "director'"; in Subsection D, after 
"authority issued", deleted "under the provisions of" and 
added "pursuant to"; in Subsection F, after "Nonprofit Cor- 
poration Act that", deleted "is funded by or contracts with 
a federal, state, county or other governmental entity" and 
added "was formed and is operating a pooled trust in com- 
pliance with the requirements of 42 U.S.C. 1396p(d)(4)", 


58-9-3. Exemptions. 


and after "provide trust services", added the remainder of 
the subsection; and added Subsection G. 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, inserted "or 'director' and substituted "regula- 
tion and licensing" for "commerce and industry"; deleted 
"guardian" following "administrator" in Subsection E; 
added Subsection F; and made a related stylistic change 
and minor stylistic changes in Subsection B, 


ANNOTATIONS 


Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6 N.M. L. Rev. 218 (1976), 


A. For the purposes of the Trust Company Act [58-9-1 NMSA 1978], a person, legal entity or 
corporation does not engage in the trust business by: 
(1) . rendering services as an attorney-at-law in the performance of duties as‘such; 
(2). rendering services. as a certified or registered public accountant in the performance of 


duties as such; 


(3) acting as trustee under a deed of trust made only as security for the payment of money 


or for the performance of another act; 


(4) acting as a trustee in bankruptcy or as a receiver; 

(5) holding trusts of real estate for the primary purpose of sabdiatatees developtert™ or 
sale, or to facilitate any business transaction with respect to such real estate; . 

(6) engaging in the business of an escrow agent; 

(7) holding assets as trustee of a trust created for charitable purposes; 

(8) receiving rents and proceeds of sale as a licensed real estate broker on behalf of the 


principal; or 


(9) engaging in securities transactions as a dealer or s dalseannt 
B. Insurance companies licensed to do business in New Mexico and subject to the regulation 
and control of the superintendent of insurance are excluded from the provisions of the Trust Com- 


pany Act. 
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58-9-4 TRUST COMPANIES 58-9-5 


History: 1953 Comp., § 48-24-38, enacted by Laws 
1973, ch. 191, § 3; 1979, ch. 190, § 2. 


58-9-4. Certificate required; compliance with state and federal law; 
separation of trust fund and investments. 


A. No person, legal entity or corporation shall engage in the trust business without first ob- 
taining a certificate from the director; provided, however, that a bank having its principal office in 
this state or an out-of-state bank not having an established office in this state otherwise autho- 
rized under state or federal laws to engage in the trust business or a savings and loan association 
having its principal office in this state acting as trustee or custodian pursuant to Section 58-10-35 
NMSA 1978 may engage in trust business to the extent permitted in that section without obtain- 
ing a certificate under the Trust Company Act. 

B. A trust company shall conduct such business in compliance with all state and federal laws, 
and all rules promulgated pursuant to those laws, including the Trust Company Act, the Uniform 
Probate Code [Chapter 45 NMSA 1978], the Uniform Prudent Investor Act [45-7-601 through 45- 
7-612 NMSA 1978] and the Uniform Trust Code [Chapter 46A NMSA 1978]. 

C. A trust company shall keep all trust funds and investments separate and apart’from 
the assets of the trust company, and all investments made by the trust company as a fiduciary 
shall be designated so that the trust or estate to which such investment belongs is clearly 
identified. ofa | 


History: 1953 Comp., § 48-24-4, enacted by Laws ANNOTATIONS 
9738, ch. 191, § 4; 1975, ch. 236, § 2; 1979, ch. 190, § 3; 
ane cE 64, § - ALE SUE ve a Law reviews. — For survey, "Article VII of the New 
The 2018 amendment, effective July 1, 2018, pro- Probate Code: In Pursuit of Uniform ‘Trust Administra- 
vided additional requirements for companies engaged in tion," see 6 N.M. L. Rey. 213 (1976). 


trust business; in the catchline, added "compliance with Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


state and federal law; separation of trust fund and invest- Jur. 2d Banks § 11, iH 

ments"; added subsection designation "(A)"; in Subsection 9 C.J.S. Banks and Banking § 15 et seq. 
A, after "obtaining a certificate from the", deleted "com- 

missioner" and added "director", after "custodian" deleted 

"under the provisions of' and added "pursuant to"; and 

added Subsections B and C, 


58-9-5. Application for certificate; fee. 


A. An application for a certificate shall be in writing, in such form as the director prescribes, 
verified under oath and supported by such information, data and records as the director may re- 
quire. 

B. Each application for a certificate shall be accompanied by an application fee of one thou- 
sand dollars ($1,000), made payable to the division. No portion of the application fee shall be 
refunded. 

C. An application for a certificate shall be accompanied by an oath sworn by each proposed 
member of the board of directors of the trust company stating that the board member will dili- 
gently and honestly administer the affairs of the trust company and will not knowingly violate 
or knowingly permit to be violated any state or federal laws or any rules promulgated pursuant 
to those laws, including the Trust Company Act, the Uniform Probate Code [Chapter 45 NMSA 
1978], the Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978] or the Uniform 
Trust Code [Chapter 46A NMSA 1978]. The oath shall be in such form as the director prescribes 
and shall be certified by a notary public. 

D. On and after July 1, 2018, any board member newly elected or appointed to the board of di- 
rectors of a trust company certified under the Trust Company Act shall, immediately upon election 
to the board, swear and cause to be transferred to the director the oath of a trust company board 
member as set forth in Subsection C of this section. _ 
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58-9-6 


History: 19538 Comp., § 48-24-5, enacted by Laws 
1973, ch. 191, § 5; 2018, ch. 88, § 2; 2013, ch. 97, § 2; 
2018, ch. 64, § 3. 

The 2018 amendment, effective July 1, 2018, provided 
additional requirements, including an oath by each mem- 
ber of the board of directors, to be included in an applica- 
tion for a certificate to engage in trust business; in Sub- 
section B, after "made payable to the", deleted "financial 


institutions", and after "division", deleted "of the regula- | 


tion and licensing department"; and added Subsections C 
and D. 

The 20138 amendment, effective June 14, 2013, in- 
creased the application fee; in Subsection A, after ‘in 


58-9-6. Minimum capital. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-9-7 


such form as the", deleted "commissioner" and added 
"director" and after "records as the", deleted "commis- 
sioner" and added "director"; and in Subsection B, in 
the first sentence, after "application fee of", deleted "five 
hundred dollars ($500)" and added "one thousand dollars 
($1,000)", and after "payable to the", deleted "financial 
institutions division of the regulation and licensing de- 
partment". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, referencesa ae a 
Banks and Banking § 15 et seq. ~ 


A. A certificate shall not be issued to an applicant for certification pursuant to the Trust Com- 
pany Act having capital of less than five hundred thousand dollars ($500,000). 
B.. The minimum capital requirement shall be waived for nonprofit corporations, 


History: 1953 ‘Comp., § 48-24-6, enacted by Laws 
1973, ch. 191, § 6; 1991, ch, 250, § 2; 2013, ch. 88, § 3; 
2013, ch. 97, § 3; 2018, ch. 64, § 4. 

The 2018 amendment, effective July 1, 2018, revised 
the minimum capital requirement, removed language 
related to a past deadline, and made stylistic changes; 
added subsection designations "A." and "B."; in Subsection 
A, after "an applicant", added "for certification pursuant 
to the Trust Company Act", after "having", deleted "a paid 
up", and after "($500,000)", deleted "All trust companies 
that have been issued certificates pursuant to the Trust 
Company Act. as of December 31, 2012 shall meet the in- 
creased paid-up capital requirement of five hundred thou- 
sand dollars ($500,000) on or before December 31, 2017." 


58-9-6.1. State of incorporation. 


The 2013 amendment, effective June 14, 2013, in- 


creased the minimum required paid-up capital; in the first 


sentence, after "capital of not less than", deleted "one hun- 
dred fifty thousand dollars $150,000)" and added "five 
hundred thousand dollars ($500,000)"; and added the sec- 
ond sentence. 

The 1991 amendment, effective June 14, 1991, added 
the’second sentence and made a minor stylistic change. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C,J.S. references. —9 CAS. 
Banks and Banking § 629, 


A certificate shall not be issued to an applicant other than a corporation organized under the 


laws of this state. 


History: 1978 Comp., § ay 6. 1, enacted Py, Laws 
1879, ch, 190, § 4. 


58-9-7. Fidelity bond;.insurance required; evidence of nancial: 


responsibility required. 


A. No corporation shall obtain a certificate without securing and filing with the director a fidel- 


ity bond in the following amounts: 


Trust Assets Managed 
by a Fiduciary 


$3, 000, 000 or less - 


More than $3,000,000 but not more than $16, 000,000 » 
More than $15,000,000 but not more than $25,000,000 
More than $25,000,000 but not-more than. $50,000,000 
More than $50,000,000 but not more than $75,000,000 


Fidelity Bond Amounts 
$500,000 
\ $750,000 
$1,000,000 
$1,500,000 
~ $2,000,000 
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58-9-7 TRUST COMPANIES 58-9-7 


Trust Assets Managed 
by a Fiduciary Fidelity Bond Amounts 
More than $75,000,000 but not more than $100,000,000 $2,750,000 
More than $100,000,000 but not more than $500,000,000 $3,500,000 
More than $500,000,000 but not more than $1,000,000,000 $5,000,000 
More than $1,000,000,000 but not more than $2,000,000,000 $6,000,000 
More than $2,000,000,000 . $6,000,000 plus 


$1,000,000 for every 
$1,000,000,000 000 over 
$2.000,000,000,000. 


B. A trust company shall file a signed copy of its fidelity bond with the director, and the fidelity 
bond shall remain a part of the division's records. ) 

C. Every fidelity bond filed with the director by a trust company pursuant to Subsection A 
of this section shall contain a provision prohibiting the bond company from canceling such fidel- 
ity bond for failure to pay the premium unless the bond company files a written notice with the 
director at least ten days before canceling the fidelity bond. Every fidelity bond filed with the 
director by a trust company pursuant to Subsection A of this section shall contain a provision 
prohibiting the bond company from canceling such fidelity bond for any other reason unless the 
bond company files a written notice with the director at least thirty days before canceling the 
fidelity bond. 

D. Except as provided in Subsection E of this section, a fidelity bond secured and filed pursu- 
ant to this section shall contain a deductible clause not to exceed fifteen percent of the face amount 
of the fidelity bond. ei 

E. Atrust company may submit a written request to the director for approval of a fidelity bond 
with a deductible clause in excess of fifteen percent of the face amount of the bond. Such written 
request must be submitted not less than ninety days prior to the expiration of any fidelity bond for 
the trust company previously filed with the director. If the director has not issued written approval 
for the trust company to secure and file a fidelity bond with a deductible clause in excess of fifteen 
percent within thirty days of the expiration of the trust company's prior fidelity bond, the request 
of the trust company shall be deemed denied. 3 

F. Onor before March 1 of each year beginning with the year 2019, every trust company shall 
increase or adjust its fidelity bond to an amount equal to the amount required pursuant to Subsec- 
tion A of this section. 

G. The fidelity bond required by this section shall be for the benefit of: 

(1) any person damaged by an act or acts of a trust company or its directors, officers or 
employees as a result of a violation of the provisions of, or any rule promulgated pursuant to, the 
Trust Company Act, the Uniform Probate Code [Chapter 45 NMSA 1978], the Uniform Prudent 
Investor Act [45-7-601 through 45-7-612 NMSA 1978] or the Uniform Trust Code [Chapter 46A 
NMSA 1978]; 

(2) any person damaged by the negligence, fraud or embezzlement of a trust company or 
its directors, officers or employees; or , 

(8) any person damaged by any other breach of trust of any trust company. 

H. The amount of a fidelity bond required by this section may be reduced by the director for 
nonprofit corporations that have otherwise established financial responsibility to the director's 
satisfaction. 

I. A reduction in the amount of a required fidelity bond approved by the director pursuant to 
Subsection H of this section shall be reviewed by the director on an annual basis, at which time 
the reduction may be terminated upon ninety days' written notice by the director to the nonprofit 
corporation. 
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58-9-8 FINANCIAL INSTITUTIONS AND REGULATIONS 58-9-8 


J. The director shall revoke the certificate of any trust company that fails to maintain a bond 
or to otherwise supply evidence of financial responsibility as required by this section. 

K. The board of directors of a trust company shall acquire suitable insurance to protect the 
trust company against burglary, robbery, forgery, theft, fraud, embezzlement and other simi- 
lar insurable losses to which the trust company may be exposed in the operation of the trust 
company. 

L. The board of directors of a trust company shall procure errors and omissions insurance of at 
least five hundred thousand dollars ($500,000). ) 

M. At least once each year, the board of directors of a trust company shall review the’ insurance 
coverage as set forth in Subsections K and L of this section to determine the adequacy of cover- 
age in relation to the exposure of the trust company. The minimum amount of insurance required 
pursuant to this section does. not automatically represent adequate insurance coverage in relation 
to the exposure. The actions of the board of directors shall be recorded in the minutes of the board. 
Immediately after procuring the insurance as required by Subsections K and L of this section; the 
board of directors shall file copies of the insurance policies with the director. 

N. The director may revoke the certificate of any trust company that fails to maintain insur- 
ance as required by Subsections K and L of this section. 

O. A trust company may be determined by the director to have demonstrated a lack of financial 
responsibility when any of the following nonexclusive conditions exist: 

(1) the actual cash market value of the trust company's assets is less than its liabili- 
ties; or 

(2) the trust company fails to pay, in the manner commonly accepted by business practices, 
its obligations when due. 

P. A trust company may be determined by the director to be in an unsafe and unsound condi- 
tion when any one of the following nonexclusive conditions exist: 

(1) the trust company fails to safely manage its operations; 

(2) the trust company fails to provide services to its trust customers pursuant to the trust 
company's fiduciary duty; or 

(3) the trust company fails to manage and monitor its operational and financial risks. 


History: 1958 Comp., § 48-24-7, enacted by Laws — other valuables held in trust as of the last day of the pre- 
1978, ch. 191, § 7; 2018, ch. 64, § 5. ceding year if the amount of its surety bond is less than 

The 2018 amendment, effective July. 1, 2018, pro- twenty-five percent of the aggregate value of the prop- 
vided additional requirements for fidelity bonds, provided erty, money or other valuables held in trust" and added 
a new fidelity bond amount schedule, and required trust the amount required pursuant to Subsection A of this 
companies to be adequately insured; in ‘the catchline, section"; deleted former Subsection EH and redesignated 
added "Fidelity bond; insurance required"; in, Subsec- former Subsection, F as Subsection G; in Subsection. G, 
tion A, after "filing with the", deleted "commissioner" and in the introductory clause, after "The", deleted "surety" 
added "director", after the next occurrence of "a", deleted and added "fidelity", after "bond", deleted “or evidence of 
"surety" and added "fidelity", after "bond", deleted "or financial responsibility", in Paragraph G(1), after "any 
otherwise establishing to the commissioner's satisfaction person, damaged", added "by an act or acts of a trust com- 
such corporation's financial responsibility" and added,the pany or its directors, officers or employees", after "or any", 
remainder of the subsection; deleted former Subsections deleted "regulation or", and after "Trust Company Act", 
B and C; added new Subsections B through E and redes- added "the Uniform Probate Code, the Uniform Prudent 
ignated former Subsection D as Subsection F; in Subsec-~., | Investor Act or the Uniform Trust Code", in Paragraph 
tion F, after "On or before", deleted "the first day of", af- G(2), deleted "certified" preceding "trust", and at the end 
ter "March", added "1", after "beginning with the year", of the paragraph, deleted "and" and added "or", and in 
deleted "1974" and: added"2019", after-"shall increase", Paragraph: G(3), deleted <"certified": preceding "trust"; 
added "or adjust", after "its", deleted "surety" and added added Subsections H and I.and redesignated former Sub- 
"fidelity", after "bond", deleted "if financial responsibility section G as Subsection J; in Subsection J, after "The", 
is not otherwise established to the commissioner's satis- deleted "commissioner" and added "director"; and added 
faction", after "an amount equal to", deleted "twenty-five © Subsections K agers P; 


percent ‘of the aggregate value of the property, money or 


58-9-8. Procedure for granting or denying certificate. | 


A. Upon the filing of an application for a certificate, the director shall mbes or cause to be 
made a careful investigation and examination and shall issue a certificate if the director finds: 
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(1). that the persons who will serve as directors or officers, insofar as those persons are 
known, are qualified to be fiduciaries by character and experience and that the financial status 
of the stockholders, directors, and officers is ‘consistent with their responsibilities and duties as 


fiduciaries; for nonprofit corporations, any employee responsible. for trust management shall: be 


qualified to be a:fiduciary by character.and experience; 

(2) that the name of the proposed company is not deceptively siznileie bi that of another 
trust company.or bank or is not otherwise misleading; 

(3) that the capital and surplus are not less than the required minimum, except that this 
requirement shall not apply to nonprofit corporations; and. 

(4) that there is a need for trust facilities or additional trust facilities, as the case may be, 
in the community where the proposed trust company is to be located. 

B,. The director may consider and inquire into such other facts and circumstances bearing on 

the proposed trust company and its relation to its oa Seah as in the director's opinion may be rel- 


evant. 


C. The cdvtifieaed' we be praise or denied Ri tb AEaAg but the aneeine may, and at the 
request of the applicant shall, fix a date for a hearing on the application. At the hearing, any per- 
‘son may be heard with reference to the facts to be investigated. 


History;,1953 Comp., § 48-24-8, enacted: by Laws 
1973, ch. 191,:§ 8; 1991, ch. 250, § 8; 2018, ch. 64, § 6. 

The 2018 amendment, effective July 1, 2018, required 
that any employee responsible for trust management for 
a nonprofit corporation be qualified to be a fiduciary, and 
made technical changes; in Subsection A, in the introduc- 
tory clause, after "director", deleted "of the financial insti- 
tutions division", in Paragraph A(1), after each occurrence 
of "directors or officers", deleted "other than directors and 
officers of nonprofit corporations", after "duties as fiducia- 


ries", deleted "except that", and after "for nonprofit corpo-, 


rations", deleted "the" and.added "any"; in Subsection B, 
after "The director", deleted “of the financial institutions 


division"; and in Subsection C, after "but the director", de- 
leted "of the financial institutions division": 

The 1991 amendment, effective June 14, 1991, sub- 
stituted "director of the financial institutions division" 
for "commissioner" in Subsections A, B and C and, in 
Subsection A, inserted "other, than directors and offi- 
cers of nonprofit corporations" in two places, added the 
exception at the end and made a minor stylistic change 
in Paragraph (1), and added the ese at the end of 
Paragraph (8). 


, | ’ ANNOTATIONS * 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S, 


Banks and Banking § 15 et seq. 


58-9-8.1. Principal. and branch offices. 


A. A trust company may establish its principal office in any county. 

B. A trust company actively engaged in trust business may establish one or more branch of- 
fices subject to the restrictions in Subsection D of this section and after obtaining the approval of 
the director as provided in Subsection C of this section. 

C. A trust company seeking to establish a branch office shall submit, an application, together 
with an investigation fee of two hundred dollars ($200), to the director. After considering the finan- 
cial condition of the trust company, the adequacy of its capital structure, its future earnings and 
prospects, the general character of its management and any other matter he deems relevant, the 
director may approve the application if he finds: 

(1) that the establishment of the branch will meet the needs and promote the convenience 
of the community to be served; and 

(2) that the probable volume of business and reasonable public demand in the community 
are sufficient to assure and maintain the solvency of the branch and the trust company. | 

D. Except as provided in Subsection G of this section, branch offices shall be operated as 
branches of and under the name of the parent trust company and under the control and direction 
of the board of directors and executive officers of the parent trust company. 

E. The provisions of this section shall not apply to branch offices in existence on the effective 
date of this section. 

F, , For the purposes of this section, "branch office" means an office, other than a pained al office, 
used for the conduct of trust business and includes any additional house, office, agency or place 
of business which is open to the public for the conduct of such business and further includes any 
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office connected:to the principal office by subterranean or overhead ion 0 through which 
trust company personnel may pass. : 

G. The furnishing of trust services by a trust company affiliate of a ect holding company in 
the building in which any banking subsidiary of the bank holding company has its principal. office 
or a manned branch office shall not constitute the operation of a branch sion as prohibited by this 
section. As used in this subsection: 

(1) "banking subsidiary" means a bank sibhty percent or more of the Sey: shares of 
which are owned by the bank holding company; and) —. 

(2) "affiliate", with respect to a bank holding company, means any company bighity percent 
or more of the voting shares of which are owned by the bank holding company. 

H. Copies of all records of accounts may be maintained at the principal office of the trust com- 
pany or may be maintained at a branch office of the trust company where the accounts are seins 
istered, if appropriate safety and security is provided. 

I. Nonprofit corporations shall be exempt from the requirements of this BpenOS 


History: 1978 Comp., § 58-9-8.1, enacted By Laws the same county in which the principal office is located", 


1979, ch. 190, § 5; 1984, ch, 68, § 2; 1987, ch. 82, § 1; and made related stylistic changes, 

1991, ch. 250, § 4; 1997, ch. 160, § 1. The 1991 amendment, effective June 14, 1991, substi- 
The 1997 amendment, effective June 20, 1997, de- tuted "approval of the director of the financial institutions 

leted "of the financial institutions division" in Subsections division" for "director's approval" in Subsection B; added 

B and C, deleted Paragraph D(2) which read "located in "of the financial institutions division" at the: end of the 


first sentence in Subsection C; and added Subsection I, 


58-9-9. Powers of director. 


In addition to other powers conferred by the Trust Company Act, the director may: 

A. examine the business and affairs of each trust company at least once each year and at. such 
other times and to such.extent as the director deems necessary or advisable. The expense of every 
examination shall be paid by the corporation examined, in such amount as the director certifies to 
be just and reasonable; 

B. regulate the procedure and practice at hearings; 

C. implement by order and rule the Trust Company Act; in making orders and rules to imple- 
ment the Trust Company Act, the director shall act in the interest of promoting and maintaining 
a sound trust company system, the security of assets and trust accounts and the protection of 
persons utilizing trust services; 

D. obtain restraining orders and injunctions to prevent violation of and enforce compliance 
with the Trust Company Act, and orders and rules promulgated pursuant to the Trust Company 
Act, the Uniform Probate Code [Chapter 45 NMSA 1978], the Uniform Prudent Investor Act [45-7- 
601 through 45-7-612 NMSA 1978] and the Uniform Trust Code [Chapter 46A NMSA 1978]; 

EK. order any person or trust company to cease violating the Trust Company Act, orders and 
rules promulgated pursuant to the Trust Company Act, the Uniform Probate Code, the Uniform 
Prudent Investor Act or the Uniform Trust Code, or to cease engaging in breaches of trust. A copy 
of such orders shall be mailed to each director of the trust company involved; 

F. suspend, after notice and hearing, any officer or director, or any employee of a nonprofit cor- 
poration, for fraud, embezzlement or failure to comply with the Trust Company Act or orders or 
rules promulgated pursuant to the Trust Company Act, the Uniform Probate Code, the Uniform 
Prudent Investor Act or the Uniform Trust Code; and 

G. subpoena witnesses, compel their attendance, require the production of evidence, adminis- 
ter an oath and examine any person under oath in connection with any subject relating to a duty 
imposed upon or a power vested in the director. 


History: 1953 Comp., § 48-24-9, enacted by Laws Uniform Trust Code; in the introductory clause, after "the 


1973, ch. 191, § 9; 1991, ch. 250, § 5; 2018, ch. 64, § 7. director", deleted "of the financial institutions division has 

The 2018 amendment, effective July 1, 2018, provided power to" and added "may"; in Subsection C, after ' ‘imple- 

the director of the financial institutions division the au- ment by order and", deleted ' 'regulation" and added "rule", 

thority to act when examination of a trust company re- after the next occurrence of "the", deleted "provisions of 

veals violations of the Trust Company Act, the Uniform the", after "Trust Company", deleted "and" and added 

Probate Code, the Uniform Prudent Investor Act or the the remainder of the subsection; added a new subsection 
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designation "D." and redesignated former Subsections D 
through F as Subsections E through G, respectively; in 
Subsection D, after "enforce compliance with the", added 
"Trust Company Act, and", after "orders and", deleted 
"regulations issued" and added "rules promulgated", after 
"pursuant to the", deleted "provisions of the", and after 
"Trust Company Act", deleted "In making orders and reg- 
ulations to implement the Trust Company Act, the direc- 
tor shall act in the interest of promoting and maintaining 
a sound trust company system, the security of assets and 
trust accounts and the protection of persons utilizing trust 
services" and added "the Uniform Probate Code, the Uni- 
form Prudent Investor Act and the Uniform Trust Code"; 
in Subsection E; after "cease violating", added "the Trust 
Company Act", after "orders and", deleted "regulations is- 
sued" and added "rules promulgated", after "pursuant to 


TRUST COMPANIES 


58-9-10 


the", deleted "provisions of the", after."Trust Company 
Act,", added "the Uniform Probate Code, the Uniform Pru- 
dent Investor Act or the Uniform Trust Code"; and in Sub- 
section F, after "failure to comply with", added "the Trust 
Company Act or", after "orders or", deleted "regulations 
issued" and added "rules promulgated", after "the Trust 
Company Act", deleted "or any provision of that act" and 
added "the Uniform Probate Code, the Uniform Prudent 
Investor Act or the Uniform Trust Code". 

The 1991 amendment, effective June 14, 1991, sub- 
stituted "director" for "commissioner" in the section head- 
ing and throughout the section; substituted "director of 
the financial institutions division has" for commissioner 
shall have" in the introductory paragraph; inserted "or 
any employee of a nonprofit corporation" in Subsection E; 
and made minor stylistic changes in Subsections A and E. 


58-9-10. Impairment of capital; unsafe conditions; receivership. 


A. Ifit appears to the director that the capital of a trust company is either reduced or impaired 
below the minimum capital requirements set forth in Section 58-9-6 NMSA 1978, except for non- 
profit corporations, the director shall order the company to make good any deficit within sixty days 
of the date of the order and may restrict and regulate the operation of the trust business until the 
capital is restored. | . 

B. Ifthe deficiency in capital has not been made good within the prescribed time, the director 
may apply to the district court in the county in which the principal office of the company is located 
to have a receiver appointed for the liquidation or rehabilitation of the company. The expense of 
the receivership shall be paid out of the assets of the trust company. 

C. The director may investigate, upon complaint or otherwise, ifit appears that a trust company 
is conducting business in an unsafe, unsound, financially irresponsible or injurious manner or in 
violation of the Trust Company Act, or the rules promulgated pursuant to that act, the Uniform 
Probate Code [Chapter 45 NMSA 1978], the Uniform Prudent Investor Act [45-7-601 through 45- 
7-612 NMSA 1978] or the Uniform Trust Code [Chapter 46A NMSA 1978], or when it appears that 
any person is engaging in trust business without being certified pursuant to the Trust Company Act. 

D. Ifit appears upon sufficient ground or evidence satisfactory to the director that a trust com- 
pany has engaged in or is about to engage in any act or practice in violation of the Trust Company 
Act, or any rule or order pursuant to that act, or the Uniform Probate Code, the Uniform Prudent 
Investor Act or the Uniform Trust Code, to the extent that the security of the assets and trust ac- 
counts or the protection of persons utilizing the trust services have been or may be jeopardized, 
the director may summarily order the trust company to cease and ‘desist from that act or practice, 
or the director may apply to the district court of the first judicial district of Santa Fe county to 
enjoin the trust company in engaging in the act or practice and to enforce compliance with the 
Trust Company Act, the Uniform Probate Code, the Uniform Prudent Investor Act or the Uniform 
Trust Code, or for any other appropriate equitable relief. Upon a proper showing, if a temporary 
restraining order, a preliminary injunction or a permanent injunction is granted, a receiver may 
be appointed for the defendant or defendant's assets, and the certification of the trust company 
may be canceled and such additional or other equitable remedies may be provided as the court 
deems appropriate. The director shall not be required to post a bond. 

E. If an investigation pursuant to Subsection C of this section reveals that a trust company 
is conducting business in an unsafe, unsound or injurious manner, or in violation of the Trust 
Company Act or rules promulgated pursuant to that act, the Uniform Probate Code, the Uniform 
Prudent Investor Act or the Uniform Trust Code, or that any person is engaging in trust business 
without being certified pursuant to the Trust Company Act, the trust company or person investi- 
gated shall pay to the director an investigation fee at the rate of one hundred fifty dollars ($150) 
per day or fraction of a day for each authorized representative engaged in the investigation. 


History: 1953 Comp., § 48-24-10, enacted by Laws 
1973, ch. 191, § 10; 1991, ch. 250, § 6; 2013, ch. 88, § 4; 
2018, ch. 97, § 4; 2018, ch. 64, § 9. 


The 2018 amendment, effective July 1, 2018, pro- 
vided additional power and authority to the director of 
the financial institutions division to protect the security 
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of assets and trust accounts and to protect persons utiliz- hundred fifty thousand dollars ($150,000)": and added 

ing trust services, clarified existing powers of the director, "five hundred thousand dollars ($500,000)". 

and provided for investigation fees to be assessed against The 1991 amendment, effective June 14, 1991, sub- 

any trust company that is found to be conducting business stituted "director of the financial institutions division" for 

in violation of relevant rules or New Mexico law; added ~< "commissioner" near the beginning and "director" for "com- 

new subsection designations "A." and "B."; in Subsection missioner" in two places; inserted "except for nonprofit cor- 

A, after "reduced or impaired below", deleted "five hun- porations" in the first sentence; and made minor stylistic 

dred thousand dollars ($500,000)" and added "the mini- changes throughout the'section. 

mum capital requirements set forth in Section..58-9-6 

NMSA 1978", after "nonprofit corporations", deleted "or ANNOTATIONS 

the affairs of the company are in an unsound condition", Am. Jur. 2d, A.L.R, and 0.3.8. references. —10 As. 

and after "make good any deficit", deleted."or to remedy Jur 2d Banks § 763. 

the unsafe conditions of its affairs"; in Subsection B, after "Power of receiver or liquidating officer of insolvent 

has not been made good", deleted "and the unsafe condi- bank or trust company to borrow, and pledge assets, and 

tion remedied"; and added Subsections C through BE. _ power of court to authorize him to do so, 82 A.L.R. 1228, 
The 2018 amendment, effective July 1, 2017, in- 91 A.L.R. 1119. 

creased the minimum required paid-up capital; and in 9 C.J.8. Banks and Banking § 629. 


the first sentence, after "impaired below", deleted "one 


58-9-11. Discontinuing business; reorganization; continuing 
jurisdiction. 


A, Whenever any corporation desires to discontinue doing a trust business and surrenders its 
certificate or if its certificate is suspended or revoked, the company shall continue to be subject to 
the Trust Company Act for so long as it acts as a fiduciary with respect to any trust business previ- 
ously undertaken, 

B, Atrust company seeking to relinquish its certificate by liquidation shall file an application 
for dissolution with the director. The application shall include a comprehensive plan for dissolu- 
tion setting forth the proposed disposition of all assets and liabilities in reasonable detail to effect 
a liquidation, The plan of dissolution shall provide for the discharge or assumption of all the trust 
company's known and unknown claims and liabilities and for the transfer of all its responsibili- 
ties as a trustee to a successor trustee or trustees, Additionally, the application for dissolution 
shall include other evidence, certifications, affidavits, documents or information asthe director 
may require demonstrating how assets and liabilities will be disposed of, the timetable for effect- 
ing disposition of the assets and liabilities and the trust company's proposal for addressing any 
claims that are asserted after the dissolution has been completed. The director shall examine the 
application for completeness and compliance with the requirements of this section, the business 
entity laws applicable to the required type of dissolution and applicable rules. The director may 
conduct a special examination of the trust company for purposes of evaluating the application. 

C. A trust company seeking to reorganize, including any change in ownership of the corpora- 
tion of ten percent or greater, shall file an application for reorganization with the director. The 
application shall include a comprehensive plan for reorganization setting forth the proposed dis- 
position of all assets and liabilities in reasonable detail to effect a reorganization. The plan.of reor- 
ganization shall provide for the assumption of all the trust company's known and unknown claims 
and liabilities and for the transfer of all its responsibilities as a trustee to a successor trustee or 
trustees. Additionally, the application for reorganization shall include other evidence, certifica- 
tions, affidavits, documents or information as the director may require demonstrating how assets 
and liabilities will be treated and the trust company's proposal for addressing any claims that are 
asserted after the reorganization has been completed. The director shall examine the application 
for completeness and compliance with the requirements of this section, the business entity laws 
applicable to the required type of reorganization and applicable rules. The director may conduct a 
special examination of the trust company for purposes of evaluating the application. 


History: 1953 Comp., § 48-24-11, enacted by Laws reorganization, provided that a trust company seeking to 
1978, ch. 191, § 11; 2018, ch. 64, § 10. cease business operations or to reorganize shall be subject 

The 2018 amendment, effective July 1, 2018, required to a full examination by the financial institutions division, 
any certified trust company seeking to cease doing busi- and made stylistic changes; in the catchline, added "reor- 
ness or to seeking to reorganize the trust company to ganization"; and added new subsection designation "A.", 
submit filings with the financial institutions division and added Subsections B and C. 


detailing all aspects of the proposed shutdown or 


~ 
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58-9-12. Penalty for noncompliance. 


A. Itis unlawful for any corporation to carry on or conduct a trust company business or to ad- 
vertise or hold itself out as being engaged in or doing a trust company business or to use in connec- 
tion with its business the words "trust company" or words of similar import without first having 
complied with all the provisions of law relating to trust companies. All officers, directors or trust- 
ees of any corporation violating this section are guilty of a misdemeanor and shall be punished by 
a fine not to exceed five thousand dollars ($5,000) or imprisonment in the county jail for a definite 
term not exceeding one year or both. . 

B. Any person refusing or obstructing access to the director to any books, records or papers, 
refusing to furnish required information or hindering a full examination of the books, accounts, 
papers or finances of a trust company is guilty of a misdemeanor and shall be punished by a fine 
not to exceed five thousand dollars ($5,000) or imprisonment in the county jail for.a definite term 
not exceeding one year or both. 


History: 1953 Comp., § 48-24-12, enacted by Laws 
1973, ch. 191, § 12; 2018, ch. 64, § 11. 

The 2018 amendment, effective July 1, 2018, provided 
penalties for hindering or obstructing an examination of 
any trust company records or papers or for refusing to 
furnish required information of a trust company; added 
subsection designation "A."; in Subsection A, after "It", 
deleted "shall be" and added "is", after "violating this 


58-9-13. Repealed. 


Repeals. — Laws 2018, ch. 64, § 12 repealed 58-9-13 
NMSA 1978, as enacted by Laws 1973, ch. 191, § 13, re- 


section", deleted "shall be" and added "are", and after "ex- 
ceeding one year or both", deleted "such fine and impris- 
onment"; and added Subsection B, 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references. —9 OWS, 
Banks and Banking § 31. 


2018. For provisions of former section, see the 2017 NMSA 
1978 on NMOnesource.com. 


lating to effect on existing corporations, effective July 1, 


58-9-14. Appeals. 


A. A person aggrieved by a final order of the director may appeal to the district court pursuant 
to the provisions of Section 39-3-1.1 NMSA 1978. 

B. The commencement of proceedings pursuant to Subsection A of this section does not, unless 
specifically ordered by the court, operate as a stay of the director's order. 


Effective dates. — Laws 2018, ch. 64, § 18 made Laws 
2018, ch. 64, § 8 effective July 1, 2018. 


ARTICLE 10 


Savings and Loan Associations 


History: Laws 2018, ch. 64, § 8. 


Sec. Sec, 

58-10-1. Short title, 58-10-10. Capital debentures or notes. 

58-10-2: Definitions. 58-10-11. Hearings on charter application. 

58-10-3. Application for charter. 58-10-12. Approval of application for charter. 

58-10-4. Permanent capital stock. 58-10-13. Refusal of charter application; appeal. 

58-10-5. Stock requirements for’ proposed permanent 58-10-14; Forfeiture of charter for failure to commence 


business. 
58-10-15. Amendment of charter and bylaws. 
58-10-16. Corporate name; exclusive use. 
58-10-17. Branch offices. 
58-10-18. Change of office. 
58-10-19. Board of directors. 


capital stock associations. 

§8-10-6. Paid-in surplus and operating fund require- 

Ki ments for proposed: permanent capital 

stock associations. 

58-10-7. Savings account requirements for proposed per- 
manent capital stock associations. 

§8-10-8. Savings account requirements for proposed 58-10-20. Organizational meeting. 
associations without permanent capital 58-10-21. Qualification of directors. 
stock. 58-10-22. Officers. 

58-10-9. Expense fund requirements for proposed asso- 58-10-23. Indemnity bonds of directors, officers and em- 
ciations without permanent capital stock. ployees. 
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Sec. 

58-10-24. Meetings; voting. 

58-10-25. Access to records, 

58-10-26. Records. 

58-10-27. Misdescription of assets. 

58-10-28, Charging off or setting, up reserves against bad 
assets, 

58-10-29. Membership records. 

58-10-30. Financial statement. 

58-10-31. Annual reports; other reports. 

58-10-32. Power to borrow. 

58-10-33. General corporate powers. 

58-10-34, Fiscal agent. 

58-10-35. Powers under federal law. 

58-10-36. Original real estate loans, 

58-10-87. Dealing in real estate loans. 

58-10-88. Participation with others in real estate loans. 

58-10-39. Requirements in lending transactions. 

58-10-40. Advances to protect security. 

58-10-41. Charges for real estate loans. 

58-10-42. Insured and guaranteed loans. 

58-10-43. ‘Loans on security of savings accounts. 

58-10-44. Property improvement, educational and manu- 
factured home financing loans. 

58-10-45. Investment in securities, 

58-10-46. Acquisition of real property. . 

58-10-47, Investment in office buildings. , 

58-10-48. Valuation of real property of an association, 

58-10-49. Appraisals of real estate owned. 

58-10-50. Powers and privileges of association. 

58-10-51. Limitation on savings accounts. 

58-10-52. Uninsured accounts; notice. 

58-10-58. Insurance of accounts; failure to obtain or 
maintain, 

58-10-54. Who may open a savings account, 

58-10-55. Savings contracts. 

58-10-56. Evidence of account ownership. 

58-10-57. Transfer of savings accounts, 

58-10-58, Lost or destroyed evidence of ownership. 

58-10-59. Savings accounts of minors, 

58-10-60. Power of attorney on savings accounts, 

58-10-61. Pledge of savings account in joint tenancy. 

58-10-62. Accounts of fiduciaries. 

58-10-63, Withdrawals from savings accounts. 

58-10-64, Redemption of savings accounts. 

58-10-65. Lien on savings accounts. 

58-10-66. Paying dividends on savings accounts. 

58-10-67. Computation of net income. 

58-10-68. Transfers to loss reserves. 


58-10-1. Short title. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-10-1 


Sec. , rock een ts ‘ .§ 

58-10-69. Dividends on permanent capital stock. 

58-10-70. Use of surplus accounts and expense fund con- 

~ “tributions. 

58-10-71. Savings and loan supervisor. - 

58-10-72. General powers of supervisor. 

58-10-73. Regulations. 

58-10-74. Confidential information. 

58-10-75. Supervisor; disposition of fees. 

58-10-76, Audits and examinations; fees. 

58-10-77. Other examinations. 

58-10-78. Federal examination. 

58-10-79. Additional examinations. 

58-10-80. Order to discontinue violations. 

58-10-81,. Removal of directors, officers and employees. 

58-10-82. Order to refrain from voting shares. 

58-10-83, Emergency power of supervisor. 

58-10-84. When order is final; appeal. 

58-10-85. Receivership, 

58-10-86, Communications from supervisor. 

58-10-87, Reorganization; merger; gel ig a aly 

58-10-88, Voluntary liquidation, 

58-10-89, Exemption from securities Lawes: 

58-10-90, ‘All businesses to conform, 

58-10-91, Outstanding items considered as savings ac- 

counts, 

58-10-92. Judicial review. 

58-10-93. Slander; felony. 

58-10-94. Violation of act; civil penalty. 

58-10-95. Violations; criminal penalties. 

58-10-96. Suppressing evidence; felony. 

58-10-97. Disclosure of confidential information; felony; 

) ___ civil liability, 

58-10-98. Conversion into federal association. 

58-10-99. Conversion,into state chartered association. 

58-10-100. Conversion of association without permanent 
stock into permanent capital stock associa- 
tion, 

58-10-101. Foreign associations. © : 

58-10-102. Federal associations, applicability. 

58-10-103. _Payment from savings account of decedent. 

§8-10-104, Authority to engage in leasing safe deposit fa- 

aime: ‘cilities; subsidiary company. . 

§8-10-105. Access by fiduciaries. 

58-10-106. Effect of lessee's death or incapacity. 

58-10-107. Lease to minor, 

§8-10-108. Search procedure on déath. 

§8-10-109. Adverse claims to contents of safe deposit box. 

58-10-110. Special remedies for nonpayment of rent. 


§8-10-111, Limitation of liability on construction loans. 


This act 58-10-1 to 58-10-51, 58-10-54 to 58-10-76, 58-10-78 to 58-10-81, 58-10-83 to 58-10-94 
and 58-10-96 to 58-10-102 NMSA 1978] may be cited as the "Savings and Loan Act". 


History: 1953 Comp., § 48-15-45, enacted by Laws 
1967, ch. 61, § 1. 

Compiler’ s notes. — The Savings and Loan Act was 
enacted by Laws 1967, ch. 61, §§ 1 to 101, The act is pres- 
ently compiled as 58-10-1 to 58-10-51, 58-10-54 to 58-10- 
76, 58-10-78 to 58-10-81, 58-10-83 to 58-10-94 and 58-10- 
96 to 58-10-102 NMSA 1978.. 

Cross references. — For the. Corporate Income Tax 
Act, see 7-2A-1 NMSA 1978. 

For disposition of unclaimed BPopethe see Chapter 7, Ar- 
ticle 8A NMSA 1978. 


For exemption of director of financial institutions divi- 
sion, director of securities division, and chief of savings 
and loan bureau from authority of superintendent of regu- 


lation and licensing, see 9-16-11 NMSA 1978, 


ANNOTATIONS 


Am. Jur.2d, A.L.R. and C.J.S. references, — Prom- 
issory estoppel of lending institution based on promise to 
lend money, 18 A.L.R.5th 307. 

Exclusion from debtor status of banks and the like by 
§ 109(b)(2) of Bankruptcy Code Gt USCS § 109(b)(2)), 87 
A.L.R. Fed. 282, % 
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58-10-2 SAVINGS AND LOAN ASSOCIATIONS 58-10-3 


58-10-2. Definitions. 


As used in the Savings and Loan Act: 

A. "association" means a savings association or savings and loan association or building and 
loan association subject to the provisions of the Savings and Loan Act; 

B.._ "dividends or interest on.savings accounts" means that part of the income of an association 
that is declared payable on savings accounts from time to time by the board of directors and is the 
cost.of savings-money to the association; 

C. "federal association" means a savings and loan association incorporated pursuant to the Home 
Owners Loan Act of 1933, as amended, whose principal business office is located within this state; 

D.__ "loss reserves" means the aggregate amount of the reserves allocated by an association for 
the sole purpose of absorbing losses; 

E. "member" means a person holding a savings account in an association, or borrowing from, 
assuming or obligated upon a loan in which an association has an interest or owning property that 
sequres a loan in which an association has an interest; . 

F, ."savings account" means that part of the savings liability of an association that is credited to 
a member by reason of the placement of funds in the association; 

G. "savings and loan association" means an association whose primary purpose is to promote 
thrift and home financing and whose principal activity is the lending to its members of money ac- 
cumulated 1 in savings accounts of its members; 

H.. "savings liability" means, the aggregate amount of the withdrawal value of the savings accounts 
of the members of an association at any particular time as shown by the books of the association; 

I. "service corporation" means an organization, substantially all the activities of which consist 
of originating, purchasing, selling and servicing loans upon real estate and participating interests 


therein, or clerical, bookkeeping, accounting, statistical or similar functions performed primarily 
for financial institutions, plus such other activities as the supervisor may approve; 

J. "state corporation commission" means the secretary of state; 

K. "supervisor" means the chief of the savings and loan bureau appointed by and acting under 
supervision of the director of the financial institutions division of the regulation and licensing de- 
partment or the director of the financial institutions division if the position is vacant; 

L. "surplus" means the aggregate amount of the undistributed earnings of an association held 
as undivided profits or unallocated reserves for general corporate purposes and any paid-in sur- 


plus held by an association; 


M. “withdrawal value of a savings account" means the credit balance of a savings account at 
any particular time as shown by the books of the association; and 
N. "net worth" means the sum of all reserve accounts, undivided profits, surplus, capital stock 


and any other notwithdrawable accounts. 


History: 1953 Comp., § 48-15-46, enacted by Laws 
1967, ch. 61, § 2; 1977, ch. 245, § 36; 2013, ch. 75, § 17. 
Cross references. — For the financial institutions di~ 
vision, see 9-16-4 NMSA 1978. 
For the federal Home Owners Loan Act of 1938, see 12 
U.S.C. § 1461 et seq. 
The 2013 amendment, effective July 1, 2013, defined 
"state corporation commission" to mean the secretary of 
state; added Subsection J; and in Subsection K, after "di- 
vision of the", deleted "commerce and industry" and added 
"regulation and licensing". 


ANNOTATIONS 


Special reserves included in net worth. — The spe- 
cial reserves provided for in Section 58-10-28 NMSA 1978 


58-10-3. Application for charter. 


are to be included in the net worth of a savings and loan 


association. 1968 Op. Att'y Gen. No. 68-56 (overruled by 


1982 Op; Att'y Gen. No. 82-19). 

Special reserves, — Net worth of a savings and loan 
association as defined by Section 58-10-2 NMSA 1978 
does not include special reserves established pursuant 
to. Section 58-10-28: NMSA .1978, 1982 Op. Att'y Gen. 
No.82-19, 

Net worth does not include outstanding capital 
debentures or notes, — In the Savings and Loan Act, 
outstanding capital debentures or notes may not be in- 
cluded in the definition of the net worth of an association. 
1975 Op. Att'y Gen, No, 75-53: 


A. Application for a charter for an association may be made by five or more citizens of this 
state by filing with the supervisor an application consisting of: 
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58-10-4 FINANCIAL INSTITUTIONS AND REGULATIONS 58-10-4 


(1) four copies of the articles of incorporation for the proposed association stating: 
(a) the name of the association; 
(b) the site of the principal office; and 
(c) the names and addresses of the initial directors; 
(2) astatement as to: | 
(a) the amount, if any, of permanent reserve fund stock which has been subscribed 
and paid for at the time of filing; 
(b) the names and addresses of such subscribers and the amount subscribed by each; 
(c) the amount of savings liability, if any, with which the association will commence 
business; and 
(d) the amount of paid-in surplus expense with which the association will commence 
business; : 
(83) four copies of the bylaws under which the association proposes to operate; and 
(4) statements, exhibits, maps and other data sufficiently detailed and comprehensive to 
enable the supervisor to pass upon the matters set forth in the Savings and Loan Act, and such 
other information in regard to the proposed association and its operation as may be required by 
regulations of the supervisor. 
B. The articles of incorporation and all statements of fact filed with the supervisor in connec- 
tion with the application for charter shall be subscribed and sworn to under oath or affirmation. | 
C. A fee of two thousand five hundred dollars ($2,500) shall be paid to the supervisor for filing 
the application and investigation of each association to be organized Hite the SAREE and Loan 
Act [58-10-1 meee 1978]. 


History: 1953 Comp., § 48-15-47, enacted by Laws 9C.J.S. Banks and Banking §§ 631, 683; 12 C.J.S. Build- 
1967, ch. 61, § 3; 1978, ch. 189, § 1. ing and Loan Associations § 22. 

Compiler's notes. — For meaning of "supervisor", see 
58-10-2J NMSA 1978, 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks §.7, 


58-10-4. Permanent capital stock. 


A. The charter of an association may provide for the issuance of permanent capital stock. Ex- 
cept as provided in the Savings and Loan Act [58-10-1 NMSA 1978], no other form or type of stock 
or shares shall be issued by an association. When issued, permanent capital stock shall not be 
retired or withdrawn, except as provided in the Savings and Loan Act, until after all liabilities of 
the association have been satisfied in full, including the withdrawal value of all savings accounts. 
Such stock must be fully paid for in cash in advance of issuance, and the association shall not 
make any loans against the shares of such stock. The shares may have a par value of not less than 
one dollar ($1.00) nor.more than one hundred dollars ($100) each. 

B. At the time of commencing business, an association authorized to issue ibe bell aty capital 
stock shall have issued and outstanding an amount thereof equal in par value to the following mini- 
mum amounts, based on the total population of the area in which its principal office is to be located: 


Population of Area Minimum Stock Required 
Below 10,000 $ 75,000 
10,001 to 25,000 100,000 
25,001 to 50,000 200,000 
50,001 to 100,000 250,000 
100,001 to 200,000 350,000 
200,001 to 350,000 425,000 
Over 350,000 500,000 


C. Any association may retire permanent capital stock in whole or part, and any association 
may provide for the issuance of such stock, upon being authorized to do so by a majority vote of 
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58-10-5 SAVINGS AND LOAN ASSOCIATIONS 58-10-6 
the members entitled to vote at any annual meeting of its members or at any special meeting of its 
members called for the purpose. The basis of such retirement or issuance shall first be approved by 
the supervisor, who shall satisfy himself that all provisions of the Savings and Loan Act have been 
complied with and written consent to such retirement by the agency insuring the accounts of the 
association has been filed with the supervisor. 

D,, The provisions of this section are not retroactive with respect to associations established or 
approved by the director of the financial institutions division prior to the effective date of the Sav- 


ings and Loan Act. 


History: 1953 Comp., § 48-15-48, enacted by Laws 
1967, ch. 61, § 4; 1977, ch. 245, § 37. 

Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 

Effective dates. — Laws 1967, ch. 61, § 101 made the 
Savings and Loan Act effective July 1, 1967. 


ANNOTATIONS 


Permanent capital stock includes only perma- 


investments of nonwithdrawable or permanent capital in 
an association, 1975 Op. Att'y Gen, No. 75-77. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 49 to 52, 63, 65. 

Validity of restrictions on alienation of stock, 61 
A.L.R.2d 1318. 

Validity, construction and effect of statutory provisions 
concerning capital requisites of state incorporation of 
bank, 79 A.L.R.3d 1190. 


nent stock or similar certificates which represent 9 C.J.S. Banks and Banking § 240. 


58-10-5. Stock requirements for proposed permanent capital stock 
associations. 


As a prerequisite to approval of an application for charter for an association with authority to 
issue permanent capital stock, the incorporators shall have subscribed and paid for in cash to the 
credit of the proposed association an aggregate amount of permanent capital stock as specified 
in Section 4 [58-10-4 NMSA 1978] of the Savings and Loan Act. The stock shall be issued within 
thirty days from the date of incorporation, or from the date of approval of insurance of withdraw- 
able accounts, whichever occurs later. 


History: 1953 Comp., § 48-15-49, enacted by Laws 
1967, ch. 61, § 5. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 36 to 40. 


9 C.J.S. Banks and Banking § 54; 12 C.J.S, eee and 
Loan Associations § 6. 


58-10-6. Paid-in surplus and operating fund requirements for proposed 
permanent capital stock associations. 


A. As a prerequisite to approval of an application for charter for an association with author- 
ity to issue permanent capital stock, the supervisor shall require that a paid-in operating fund, 
which may be used in lieu of earnings to pay organization and operating expenses, be paid to the 
association in cash in the following amounts, based on the total population of the area in which its 
principal office is to be located: 


Population of Area Paid-in Surplus Paid-in Operating Fund 
Below 10,000 $50,000 $25,000 
10,001 to 25,000 50,000 50,000 
25,001 to 50,000 50,000 50,000 
50,001 to 100,000 75,000 75,000 
100,001 to 200,000 75,000 75,000 
200,001 to 350,000 100,000 75,000 
Over 350,000 125,000 75,000 


B. Ifthe application is not approved, or if the proposed association does not proceed to do busi- 
ness, the stock subscriptions for permanent capital stock, paid-in surplus and paid-in operating 
fund shall be returned pro rata to the subscribers, less any lawful expenditures. 
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58-10-7 FINANCIAL INSTITUTIONS AND REGULATIONS 58-10-8 


C. -The provisions of this section are not retroactive with respect to associations established or 
approved by the director of the financial institutions division prior to the area date of the Sav- 
ings and Loan Act oe 10-1 NMBA 1978): 


History: 1968sClompachid&hJ5ek0, enacted by Laws *- |) (ANNOTATIONS 


1967, ch. 61, § 6; 1977, ch. 245, § 38. 
Cross references, — For meaning of " 'supervisor", see Am, Jur. 2d, A.L.R. and O.3.8. references. - — 10 Am, 


58-10-2J NMSA 1978. Jur, 2d Banks § 40, 
Effective dates. — Laws 1967, ch. 61, § 101 made ae 9 C.J.S. Banks and Banking § 629; 12 0. fs s. Building 
Savings and Loan Act effective July 1, 1967. and Loan Associations § 6. 


58-10-7. Savings account requirements for proposed permanent capital 
stock associations. 


A. Asa prerequisite to approval of an application for charter for an assulation with authority 
to issue permanent capital stock, the incorporators must show to the satisfaction of the supervisor 
subscribed and pledged savings accounts in. the following aggregate amounts, based on the total 
population of the area in which the principal office of the association is to be located: 


Population of Area Minimum Paid-in Savings Accounts 
Below 10,000 $225,000, 
10,001 to 25,000 300,000 
25,001 to.50,000 qe 375,000 
50,001 to 100,000 ~ 400;000 
100,001 to 200,000 n 450,000 
200,001 to 350,000 525,000 
Over 350,000 +s +1.600,000 


B. The population of the area shall be determined by the supervisor. 

C, The provisions of this section are not retroactive with respect to associations established. or 
approved by the director of the financial institutions division prior to the effective date of the Sav- 
ings and Loan Act (58-10-1 NMSA 1978]. : 


History: 1953 Comp., § 48-15-51, enacted by Laws ANNOTATIONS 
1967, ch. 61, § 7; 1977, ch. 245, § 39. 4 ; 
Groas aferenbea: —. For meaning of "supervisor", ade Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
58-10-2J NMSA 1978. Jur. 2d Banks $456. 


Effective dates. — Laws 1967, ch. 61; § 101 made the » 9C4,S. Banks and Banking § 603, 
Savings and Loan Act effective July 1, 1967. 


58- 10-8. Savings account requirements for proposed Aakoviationt 
without permanent capital stock. 


A. As a prerequisite to approval of an application fon charter for an association writhinit per- 
manent capital stock, the incorporators must show to the satisfaction of the supervisor subscribed 
and pledged savings accounts in the following aggregate amounts, based on the total Maco ane of 
the area in which the principal office of the association is to be located: 


Population of Area . Minimum Paid-in Savings Account 
‘Below 10,000 $300,000 

10,001 to 25,000 400,000 

25,001 to 50,000 500,000 
(50,001 to 100,000 550,000 

100,001 to 200,000 600,000 

200,001 to 350,000 700,000 

Over 350,000 . | 800,000 
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58-10-9 SAVINGS AND LOAN ASSOCIATIONS 58-10-10 


B. The provisions of this section are not retroactive with respect to associations established or 
approved by the director of the financial institutions division prior to the effective date of the Sav- 
ings and Loan Act {58-10-1 NMSA 1978]. 


History: 1953 Comp., § 48-15-52, enacted by Laws ANNOTATIONS 


1967, ch. 61, § 8; 1977, ch. 245, § 40. 
Croas Feforences! on Fur théanitig of "supervisor", ee , Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


58-10-2J NMSA 1978. Jur. 2d Banks § 456, 
Effective dates. — Laws 1967, ch. 61, § 101 made the 9 C.J.S. Banks and Banking § 23. 
Savings and Loan Act effective July 1, 1967. 


58-10-9. Expense fund requirements for proposed associations without 
permanent capital stock. 


A. As a prerequisite to approval of an application for charter for an association without per- 
manent capital stock, the incorporators must show to the satisfaction of the supervisor that an ex- 
pense fund has been subscribed and pledged to the credit of the proposed association equal to not 
less than the following amounts, based on the total population of the area in which the principal 
office of the association is to be located: 


Population of Area Minimum Paid-in Expense fund 
Below 10,000 $ 75,000 
10,001 to 25,000 100,000 
25,001 to 50,000 125,000 
50,001 to 100,000. 137,500 
100,001 to 200,000 150,000 
200,001 to 350,000 175,000 
Over 350,000 200,000 


B. The expense fund shall be used to pay the expenses of organizing the association, its operating 
expenses and any dividends declared and paid or credited to its savings account holders until such 
time as its earnings are sufficient to pay them. The amounts contributed to the expense fund are not 
a liability of the association except as provided in the Savings and Loan Act [58-10-1 NMSA 1978]. 
The contributions may be repaid pro rata to the contributors from the net earnings of the association 
after provision for required loss reserve allocations and payment or credit of dividends declared on 
savings accounts. In case of the liquidation of an association before contributions to the expense fund 
have been repaid, any contributions to the expense fund remaining unexpended after payment of the 
expenses of liquidation, all creditors and the withdrawal value of all savings accounts, shall be paid 
to the contributors pro rata. The books of the association shall reflect the expense fund. Contributors 
to the expense fund shall be paid dividends on the amounts paid in by them and for this purpose the 
- contributions shall in all respects be considered as savings accounts of the association. 

'C. The provisions of this section are not retroactive with respect to associations established or 
approved by the director of the financial institutions division prior to the effective date of the Sav- 
ings and Loan Act. 


History: 1953 Comp., § 48-15-53, enacted by Laws ANNOTATIONS 
1967, ch. 61, § 9; 1977, ch. 245, § 41. 

Paras +efaroncen. kan For meaning of "supervisor", see Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
58-10-23 NMSA 1978. Jur. 2d Banks § 40, 

Effective dates. — Laws 1967, ch. 61, § 101 made the 9 C.J.S. Banks and Banking § 629. 
Savings and Loan Act effective July 1, 1967. 


58-10-10. Capital debentures or notes. 


A. With approval of the supervisor and of the stockholders owning two-thirds of the issued and 
outstanding shares of the association entitled to vote, a permanent capital stock association may 
issue and sell its capital debentures or notes. With approval of the supervisor and of a majority of 
its members entitled to vote, an association without permanent capital stock may issue and sell its 
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capital debentures or notes. The principal amount of any capital debentures or notes outstanding 
at any time shall not:exceed seventy-five percent of an association's net worth. 

B. Capital debentures or notes issued by a permanent capital stock association may be converted 
into shares of stock in accordance with the provisions of the debentures or notes and under any terms 
or conditions prescribed by, or approved by, the supervisor. Convertible debentures or notes may be 
issued without offering them to existing stockholders or members of the association if so provided in 
the articles of incorporation of the association at the time of its organization or by later amendment. 

C. Capital debentures or notes are an unsecured indebtedness of the association and are sub- 
ordinate to the claims of depositors and all other creditors of the association, regardless of whether 
the claims of the depositors or other creditors arose before or after the issuance of the capital de- 
bentures or notes. In the event of liquidation of the association, all depositors and other creditors 
of the association shall be paid in full before any payment is made of principal or interest on the 
outstanding capital debentures or notes. After payment to depositors and creditors, capital deben- 
tures or notes shall be paid pro rata regardless of the date of their issuance. No payment of the 
principal of outstanding capital debentures or notes shall be made unless, after the payment, the 
aggregate of the net worth and capital debentures or notes then outstanding is equal to the aggre- 
gate of the foregoing items immediately after the original issue of the capital debentures or notes. 

D. The amounts of outstanding capital debentures or notes legally issued by any association 
shall be treated as capital for the purpose of computing reserve requirements, but for the purpose 
of computing the ad valorem tax, the capital debentures or notes shall be treated as an indebted- 
ness and not as capital. 

E. Every state-chartered association having capital debentures or notes outstanding shall ac- 
cumulate and maintain from its earnings a reserve fund for the retirement of the capital deben- 
tures or notes. Amounts to be transferred to the reserve fund at each dividend or interest payment 
date shall be equal to the total principal amount of capital debentures or notes issued, divided by 
the number of dividend or interest payment periods anticipated during the perive of time the de- 
bentures or notes are to be outstanding. 


History: 1953 Comp., § 48-15-54, enacted by Laws "Effective dates. — Laws 1967, ch, 61, § 101 made the 
1967, ch. 61, § 10. Savings and Loan Act effective July 1, 1967. 

Compiler's notes. — The ad valorem tax referred to in 
this section.was apparently that imposed by Laws. 1965, ANNOTATIONS 
ch. 167, §§ 1 to 4, compiled as 48-15-13.1 to 48-15-13.4, Am: Jur. ALR CJ ae) 
1953 Comp. These sections were repealed by Laws 1969, Jur 2d dala pte pnd GoLBaretare nats 9am 
ch, 151, § 11.:For corporate income tax provisions, see) 7- ' 9 CAS. Banks and Banking’ § 236; 12 C.J.S. Building 


2A-1 NMSA 1978 et seq, fad 
Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. ; 


and Loan Associations § 55. 


58-10-11. Hearings on charter application. 


When a proper application for a charter has been filed, the supervisor shall set a date for a pub- 
lic hearing on the application. At least thirty days before the date set for the hearing, he shall give 
written notice to all associations and federal associations within a radius of one hundred miles 
of the proposed principal office of the association, within this state, and to the federal home loan 
bank of Little Rock, or its successor. 


History: 1953 Comp., § 48-15-55, enacted by Laws ANNOTATIONS | 


1967, ch. 61, § 11. 
Cross references, — For meaning of "supervisor", see Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 0.J.S. 
58-10-2J NMSA 1978. Banks and Banking § 33, 


Effective dates. — Laws 1967, ch. 61, § 101 made the 
Savings and Loan Act effective July 1, 1967. 


58-10-12. Approval of application for charter. | 
A. The supervisor shall not approve any charter application unless he affirmatively. finds from 


the data furnished with the tan ato the evidence adduced at the public hearing and his official 
records that: . 
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(1) where applicable, the prerequisites set forth in Sections 3 through 9 [58-10-3 to 58- 
10-9 NMSA 1978] of the Savings and Loan Act have been complied with and that the articles of 
incorporation comply, with all other provisions of the Savings and Loan Act [58-10-1,NMSA 1978]; 

(2) the character, responsibility and general fitness of the persons named in the articles of 
incorporation and the proposed board of directors command confidence and warrant belief that the 
business of the proposed association will be honestly and efficiently conducted in accordance with 
the intent and purpose of the Savings and Loan Act and that the proposed association will have 
qualified full-time management; 

(3) there is a public need for the proposed association and the volume of business in the 
area in which the proposed association will conduct its business indicates profitable operation; 

(4) the operation of the proposed association will not unduly harm any existing associa- 
tion; and 

(5) the association has applied for insurance of accounts with the federal savings and loan 
insurance corporation, an agency of this state or another federal agency established for the pur- 
pose of insuring savings accounts in associations or with any other insurer approved by the su- 
pervisor and meeting the qualifications prescribed in this paragraph. No association subject to 
the provisions of the Savings and Loan Act shall obtain insurance:of accounts from, or represent 
in any way that its accounts are insured by, any insurer other than the federal savings and loan 
insurance corporation or other federal agency or a state agency unless the supervisor, upon appli- 
cation to him by the association and after reasonable notice and public hearing by the supervisor, 
issues his certificate approving the application after determining that: 

(a) the contract of insurance contemplated is written upon substantially the same 
basis as to form, amount, ‘coverage, maturity, voluntary and involuntary termination and’ other 
provisions as the insurance contract provided by the federal savings and loan insurance corpora- 
tion, and complies with any further requirements for protection the supervisor deems reasonably 
necessary; and 

(b) the contract is underwritten by an insurer having a net worth reasonably com- 
mensurate with the risks underwritten, but not less than twenty-five million dollars ($25,000,000), 
which is licensed in this state and authorized to do business in this state, and which is admitted 
and authorized by law to write such insurance in all of the states of the United States. 

The requirements of this paragraph apply to all revisions or modifications of such contracts of insur- 
ance. Associations and foreign associations insured as provided in, this paragraph may make.repre- 
sentations as to insurance of savings accounts, but all representations shall set forth the name of the 
insurer. Except for banks, no-association or foreign association or other person shall advertise or repre- 
sent or accept or-offer to accept any savings accounts in this state as insured or guaranteed accounts, 
or as the savings accounts of an insured or guaranteed institution, unless they are insured as provided 
in this paragraph. Any person who violates any provision of this paragraph is guilty. of a misdemeanor 
and shall be, punished by a fine not to exceed ten thousand dollars ($10,000), Hach day of any violation 
is a separate offense, and shall be enjoined upon application to the district court by the attorney gen- 
eral, the supervisor, the district attorney or by any association in this state, The requirements of this 
paragraph are in the exercise of the police power of this state and are enacted to protect the people of 
the state from misrepresentation, misunderstanding and from loss. 

B. Ifthe supervisor so finds, he shall state his findings in writing, endorse his approval,on the 
articles of incorporation, issue under his official seal a certificate of authority for the association to 
transact business, deliver copies of the approved articles of incorporation and bylaws to the incor- 
porators and to the state corporation commission [public regulation commission] and retain a copy 
as a permanent file of his office. Upon acceptance and approval by the state corporation commis- 
sion [public regulation commission] of the articles of incorporation, the proposed association is, a 
corporate body with perpetual existence unless terminated by law, and it may exercise the powers 
of an association.as set forth in the Savings and Loan Act. Before actually transacting any savings 
and loan business, the association shall file with the supervisor satisfactory proof that insurance 
of accounts has been obtained. 


History: 1953 Comp,, § 48-15-56, enacted by Laws Bracketed material. — The bracketed material, was 
1967, ch. 61, § 12. inserted by the compiler and is not part of the law. 
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58-10-13 


Laws 1998, ch. 108, § 80 provided that references to the 
state corporation commission be construed as references 
to the public regulation commission. 

Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. ' 


ANNOTATIONS 


Charter authorizes operation only of described 
institution. — When a charter is actually issued, it has 
been held to constitute authority to operate only that in- 
stitution which it describes. 1981 Op. Att'y Gen. No. 81-22. 


FINANCIAL INSTITUTIONS. AND REGULATIONS 


58-10-15 


Subsequent purchaser cannot engage in savings 
and loan business when association liquidated. — 
When the assets of a savings and loan association are liq- 
uidated by a receiver pursuant to an order of the court, 
the association is terminated and its "charter" or author- 
ity to transact business is terminated as well, Therefore, 

o "charter" or valid franchise remains entitling a subse- 
Gti purchaser to engage in the savings and loan busi- 
ness, 1981 Op. Att'y Gen. No. 81-22, 

Am. Jur. 2d, A.L.R. and C.J.S. ofereun hae — 10 Am. 
Jur. 2d Banks § 7. 

9 C.J.S. Banks and ips § 33. 


58-10-13. Refusal of charter a Hinmeaetonds appeal. 


A. \ Whenever the supervisor is unable to make the findings'required by Section 58-10-12 NMSA 
1978, he shall serve upon each party of record and his attorney, if any, a written copy of his deci- 
sion denying the application by certified mail to the party's address of record. All parties shall be 
deemed to have been served on the tenth day following the mailing. The decision shall include: 


(1) findings of fact made by the supervisor; 


(2) conclusions of law reached by the supervisor; and 
(8) the decision of the supervisor based upon the findings of fact and eonehueiahe of law. 
B. Any party aggrieved by the decision of the supervisor may appeal the decision to the district 
court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. : 


History: 1953 Comp., § 48-15-57, enacted by Laws 
1967, ch. 61, § 13; 1998, ch. 55, § 53; 1999, ch. 265, § 56. 

Cross references. — For service of summons, see Rule 
1-004 NMRA. 

For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA. 

For meaning of "supervisor", see 58-10-2J NMSA 1978. 

For’scope of review of the district court, see Zamora v. Vil- 
lage of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995). 

The 1999 amendment, effective July 1, 1999, substituted 
"Section 39-3-1.1" for "Section 12-8A-1" in Subsection B. 


The 1998 amendment, effective September 1, 1998, in 
Subsection A, substituted "58-10-12 NMSA 1978" for "12 
of the Savings and Loan Act"; rewrote Subsection B; and 
deleted Subsection C. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 10 Am. 
Jur. 2d Banks § 7. 
9 C.J.S. Banks and Banking § 338, 


58-10-14. Forfeiture of charter for failure to commence business. 


Any association whose charter has been approved under the Savings and Loan Act [58-10-1 
NMSA 1978] shall commence business within six months after satisfactory proof has been filed 
with the supervisor showing that insurance of accounts has been obtained. If an association has 
not commenced business within this time, the incorporators may request a hearing before the 
supervisor, and, if good cause is shown for the failure, the supervisor may grant:‘a reasonable ex- 
tension of the time for commencing business to give the association an opportunity to overcome 
the cause for the delay in commencing business. Failure to commence business as required in this 
section’constitutes grounds for forfeiture uf the association's coxa . 


History: 1953 Comp., § 48-15-58, enacted by I Laws 
1967, ch. 61, § 14. 
Cross references, — For meaning of "supervisor", see 


ANNOTATIONS . 


Am. Fite 2d, A.L.R. and C.J.S. references. —10Am, 
Jur, 2d Banks §8 826, 829, 830. 


58-10-2J NMSA 1978. 
9 C.J.S, Banks and Banking § 166 et seq. 


58-10-15. Amendment of charter and pylawe: 


Any association may, by resolution adopted by a majority vote of its Welnbefs or stockholders 
present or represented by proxy and entitled to vote at any annual meeting or any special meeting 
called for the purpose, amend its charter or bylaws in any manner not inconsistent with the provi- 
sions of the Savings and Loan Act [58-10-1 NMSA 1978], Before the amendments become effective, 
they shall be filed with, and approved by, the supervisor. A copy of any amendments to the charter 
shall be filed with the state corporation commission [public regulation commission]. 
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58-10-16 SAVINGS AND LOAN ASSOCIATIONS 58-10-17 


History: 1953 Comp., § 48-15-59, enacted by Laws 
1967, ch. 61, § 15, 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1998, ch. 108, § 80 provided that references to the 
state corporation commission be construed as references 
to the public regulation commission. 


Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
dur, 2d Banks § 26. ' 

9 C.J.S. Banks and Banking § 627; 12 C.J.S,; Building 
and Loan Associations § 7, 


58-10-16. Corporate name; exclusive use. 


A. The name of every association incorporated after the effective date of the Savings and Loan 
Act shall include either the words "savings association," "savings and loan association" or "build- 
ing and loan association." These words shall be preceded. by an appropriate descriptive word or 
words approved by the supervisor. An ordinal number shall not be used as a single descriptive 
word preceding the required words unless the required words are followed by the name of the mu- 
nicipality or county in which the association has its principal office. 

B. No certificate of incorporation of a proposed association having the same name as any other 
association authorized to do business in this state under the Savings and Loan Act [58-10-1.N MSA 
1978], or a name so nearly resembling it as to be calculated to deceive, shall be issued by the su- 
pervisor except to an association formed by the reincorporation, reorganization or consolidation of 
other associations, or upon the sale of the property or franchise of an association. 

C.. No person, firm, company, fiduciary, partnership or corporation, either domestic or foreign, 
unless authorized to do business in this state under the provisions of the Savings and Loan Act, 
shall do business under any name or title which indicates or reasonably implies that the business 
is the character or kind of business carried on or transacted by an association, or which is calcu- 
lated to lead any person to believe that the business is that of an association. Upon application by 
the supervisor or by any association, the district court shall enjoin any such entity from violating 


or continuing to violate any provision of this section. 


History: 1953 Comp., § 48-15-60, enacted by Laws 
1967, ch. 61, § 16. : 

Cross references, — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 

Effective dates. — Laws 1967, ch. 61, § 101 made the 
Savings and Loan Act effective July 1, 1967. 


ANNOTATIONS 


Subsection B impliedly authorizes sale of branch 
offices without hearing. — The legislature, by use 


association," authorized, by implication, the sale or 
transfer of a branch office between savings and loan as- 
sociations without holding a hearing prior to issuance 
of banking department's. (now; financial institutions di- 
vision of the commerce and industry. department) order 
approving such sale or transfer. Equitable Bldg. & Loan 
Ass'n v. Davidson, 1978-NMSC-100, 85 N.M. 621, 515 
P.2d 140. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur. 2d Banks §§ 7, 25. 

9 C.J.S. Banks and Banking § 42; 12 C.J.S, Building and 


f th ords "sale of th t franchise of an 
OT het Wee a ies eps : Loan Associations § 6. 


58-10-17 - Branch offices. 


A. Any association authorized to transact business in this state may conduct a branch or 
branches with the powers and limitations provided in the Savings and Loan Act [58-10-1 NMSA 
1978]. The association shall first file an application with the supervisor, accompanied by an inves- 
tigation fee of five hundred dollars ($500). The supervisor shall conduct ‘a hearing on the applica- 
tion after giving the same notice as provided for in Section 58-10-11 NMSA 1978. Opportunity 
shall be offered any interested person to present evidence and argument. After hearing, the super- 
visor shall, in his discretion, grant or deny the application in writing. In exercising his discretion, 
the supervisor shall take into account, but not by way of limitation, such factors as the financial 
history and conditions of the applicant association, the adequacy of its capital structure, its future 
earning prospects and the general character of its management. Approval shall not be given until 
he is satisfied that: | 

(1) establishment of the branch will meet the needs and promote the convenience and ad- 
vantage of the community in which the business of the branch is to be conducted; and 
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58-10-17 FINANCIAL INSTITUTIONS AND REGULATIONS 58-10-17 


(2): the probable volume of business and reasonable public demand in the community are 
sufficient to assure and maintain the solvency of the branch and of the existing association or as- 
sociations in the community, 

B.; Branches of a parent association authorized under the Savings arid Loan Act shill be opened 
for business within six months after-the authorization’ has been issued or extended by the supervi- 
sor, or the authorization is void. Branches shall be operated as branches of, and under the name of, 
the parent association, and be under the control and discretion of the board of directors and execu- 
tive officers of the parent association. 

C. Except as provided in Subsection D.of this’ section, branches of a’ parent association autho- 
rized under the Savings and Loan Act may do business the same as the parent association but 
branches must be located within a radius of one hundred statute air miles from the principal office 
of the parent association within the state of New Mexico. The provisions of this subsection are not 
retroactive with respect to branches established or approved by the director of the financial insti- 
tutions division prior to the effective date of the Savings and Loan Act. 

‘D. Notwithstanding the provisions of Subsection C of this section, upon the United States or 
any agency thereof changing the restrictions on branch offices of federally chartered savings and 
loan associations which have their principal office in the state, the director of the financial institu- 
tions division of the commerce and industry department [regulation and licensing department] 
may promulgate regulations embodying restrictions for state-chartered savings and loan associa- 
tions, which restrictions are substantially similar vo those then applying to federally chartered 
savings and loan associations. 

E. As used in this section, "branch" includes any additional house, office or place of business at 
which deposits are received and money lent excépt where the additional house, office or place of 
business is connected with the main association business premises by Bndergrouny< or overhead 
Ae i aD in id et case it shall not be considered as a branch. 


‘History: 1958 cass § 48-15-61, enacted by Laws supervisor's order as associations "aggrieved and directly 
1967, ch. 61, § 17; 1973, ch. 189, § 2; 1977, ch. 38, § 1; affected" by it where they asserted they would suffer from 
1977, ch, 245, § 42; 1977, ch. 329, § 1; 1978, ch. 8, § 1; undue competitive injury if another branch was permitted 
1979, ch. 198, § 1. in Santa Fe, and that another branch would not be to the 

Bracketed material. — The bracketed material was advantage of the community; the protection of these in- 
inserted by the compiler and is not part of the law. ' terests is explicitly recognized in Subsection A. De Vargas 

See 58-1-32 NMSA 1978 and notes thereto. Sav, & Loan Ass'n v, Campbell, 1975-NMSC-026, 87 N.M. 

Cross references. — For meaning of "supervisor", see 469, 535 P.2d 1320. 
58-10-2J NMSA 1978. © Purchase of one association's assets by wabller 

Effective dates, — Laws 1967, ch. 61, § 101 made the permitted. — A New Mexico state chartered savings 
Savings and Loan Act effective July 1, 1967. and loan association may purchase the assets, which in- 

clude branch offices located more than 100 miles from the 
ANNOTATION s purchasing association's principal office, and assume the 

Hearing requirement does not apply to oe ee liabilities, of another state chartered savings and loan as- 
of existing branches. — Subsection A applies only to an sociation, 1982 Op. Att'y Gen. No, 82-13. 
application for a new branch and the purpose of the hear- Mileage limitation may not apply to federally in- 
ing requirements is to have evidence presented that the sured associations, — Assuming that its application 
factors and standards described in the statute can or can- is satisfactory in all other respects and that the crite- 
not be met. Therefore, the hearing requirement of Subsec- rion prescribed by Subsections: A and C (since deleted) 
tion A does not apply to the transfer of existing branches of this section are satisfied, a state chartered savings 
from one savings and loan association to another, Hqui- and loan association, whose accounts are insured by the 
table Bldg. & Loan Ass'n v. Davidson, 1973-NMSC-100, 85 federal savings and loan insurance corporation, which 
N.M, 621, 515 P.2d 140. is a member of the federal home loan bank and which 

"Grandfather clause" branch offices transferred.‘ ™4intains its principal office in Las Cruces, New Mexico, 
without meeting section's requirements. — Branch can establish and maintain a branch office.in Truth or 
offices established under the "grandfather clause" of for- Consequences, New Mexico (a distance of approximately 
mer Subsection D (present Subsection C) can be trans- 62 miles) since the limitation imposed by this section is 
ferred without the requirement of'notice and hearing, and ‘controlled by 58-10-50 NMSA 1978, which gives broader 
without meeting the required conditions necessary for the rights to an applicant insured by the federal savings and 
establishment of a new branch office, Equitable Bldg. & loan insurance corporation, 1971 Op. Att'y Gen. No, 71- 
Loan Ass'n v. Davidson, 1973-NMSC- 100, 85 N. M. 621, 77 (opinion rendered under prior version of present 
515 P2d 140. \,. Subsection C, former Subsection D, which provided for a 

Assertion of undue competitive injury sé pro- a ae apis of 50 miles). See also 1972 Op. Att'y 
posed branch gives standing. — To attain standing we 
in a suit arguing the unlawfulness of governmental ac- Am. Jur, 2d, A.L.R, and C.J.S. ‘references. — 10 Am. 
tion, the complainant must allege that he is injured in fact Jur. 2d Banks §§ 824 to 329. 
or is imminently threatened with injury, economically or _ 9 C48. Banks and Banking §§ 45, 46, 


otherwise. Appellants had standing to seek review of the 
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58-10-18 SAVINGS AND LOAN ASSOCIATIONS 58-10-21 


58-10-18. Change of office. 


When approval for a change of any office is applied for, the supervisor shall approve or disap- 
prove the application at his discretion. The supervisor shall give any person who might be affected 
an opportunity to be heard on the action proposed to be taken for which approval is sought. 


History: 1953 Comp., § 48-15-62, enacted by Laws ANNOTATIONS 


1967, ch. 61, § 18. 
Croab vofotonoes Leon chapatiamnck *malnesvinowhleae Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


58-10-23 NMSA 1978. Jur. 2d Banks § 17. 
9 C.J.S. Banks and Banking § 605. 


58-10-19. Board of directors. 


A. The business of an association shall be directed by a board of directors, consisting of not less 
than five nor more than twenty-one persons elected by a majority vote at each annual meeting of 
the members or stockholders present or represented by proxy. At least three-fourths of the direc- 
tors shall be citizens of the United States, two-thirds shall be residents of this state and a majority 
shall reside within a one hundred mile radius of the location of the principal place of business. One 
director shall be designated chairman by majority vote of the board of directors. 

B. The number of directors shall be fixed from time to time within the limits prescribed in this 
section by resolution adopted at any annual meeting or any special meeting called for the purpose. 


History: 1953 Comp., § 48-15-68, enacted by Laws , ANNOTATIONS 


LPR CHCBL, 8 1 OLB IG ob B 748 1, Am. Jur. 2d, A.L.R. and C.J. s. references. —10Am, 
Jur. 2d Banks 88 78, 79. 
9 C.J.S. Banks and Banking § 604; 12 C.J.S. Building 
and Loan Associations § 911. 


58-10-20. Organizational meeting. 


Within thirty days after the corporate existence of an association begins, the initial board of 
directors shall hold an organizational meeting and, pursuant to the provisions of the Savings and 
Loan Act [58-10-1 NMSA 1978] and the bylaws, shall elect officers and take other appropriate ac- 
tion in connection with beginning the transaction of business by the association. Upon good cause 
being shown, the supervisor may, by order, extend the time within which the organizational meet- 
ing shall be held. 


History: 1953 Comp., § 48-15-64, enacted by Laws ANNOTATIONS 


1967, ch. 61, § 20. 
Ficus valevonader& Kor meaning of "supervisor", see Am. Jur. 2d, A.L.R. and C.J.S, references. — 10 Am. 


10. Jur, 2d Banks §§ 20 to 26. 
at ls LE 9 C.J.S. Banks and Banking § 98. 


58-10-21. Qualification of directors. 


The bylaws of an association may prescribe other qualifications for directors, but no person is 
eligible for election as a director unless he is the owner in good faith and in his own right on the 
books of the association, either in the form of a savings account or permanent capital stock, or a 
combination of both, having a value on the books of at least one thousand dollars ($1,000) which 
shall not be reduced by withdrawal or pledge for a loan by the association so long as the person 
remains a director. Any director who, after his election as such, ceases to be the owner in his own 
right of the necessary qualifying interest, shall cease to be a director, but no action of the board of 
directors shall be invalidated through the participation of such director in the action. If a director 
becomes ineligible under the terms of this section by reason of the exercise by the association of 
the right of redemption of savings accounts, he shall remain validly in office until the expiration 
of his term or until he otherwise becomes ineligible, whichever occurs first. Any vacancy among 
directors may be filled by a majority vote of the remaining directors, though less than a quorum, 
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58-10-22 FINANCIAL INSTITUTIONS AND REGULATIONS 58-10-23 


by electing a director to serve until the next annual meeting of members. In the event of a vacancy 
on the board of directors from any cause, the remaining directors have full power to continue direc- 
tion of the association until the Ldepciciaiy is filled. 


- 


History: 1953 Comp., § 48-15-65, enacted by Laws : ANNOTATIONS 


1967, ch. 61, § 21. 
Cross referencen: — For redemption of savings ac- Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am, 


AOS Jur. 2d Banks, 88 78, 79. 
atria onde 4 9 C.J.S. Banks and Banking §§ 99, 104, 105 12'C.J.S. 


Building and Loan Associations § 14. 


58-10-22. Officers. 


The officers of an association shall consist of a president, one or more vice presidents, ‘a secre- 
tary and other officers as prescribed by the bylaws. Officers shall be elected ob majority vote of the 
board of directors. 


History: 1953 Comp., § 48-15-66, enacted by Laws A | ANNOTATIONS 


iy 
add PHROES See ee Jur, 2d, A.L.R. and C.J,.S. references. — 10 Am. 


Jur, 2d Banks 88 77 to 79. 
9 C.J.S. Banks and Banking §§ 97, 98; + C.J.S. Building 
and Loan Associations ; 9. 


58-10-23. Indemnity Pinds of directors, officers al ea sloncee 


A. Each association shall maintain an effective blanket indemnity bond with an ddequate 
corporate surety authorized to do business in this state protecting the association from loss by 
or through any fraud, dishonesty, forgery or alteration, larceny, embezzlement, robbery, burglary, 
misappropriation or any other dishonest or criminal action or omission by any officer or employee 
of the association and any director of the association when performing the duty of an officer or 
employee. The coverage shall be maintained in minimum amounts, computed on a base consisting: 
of the total assets of the association plus the unpaid balance of loans which it has contracted to 
service for others, as follows: 


Base © Coverage — 


Not over $300,000 $15,000’ plus $7,500 for each 
$100,000 or fraction thereof 
over $100,000 


$300,001 to $1,000,000 $45,000 plus $15,000 for each 
$100,000 or fraction thereof 
over $400,000 

$1,000,001 to$10,000,000 $150,000 plus $30,000 for each 
$1,000,000 or fraction thereof 
over $0, 000,000 


$10,000,001 to $30,000,000 $450, 000 plus $60, 000 for ea 
$5,000,000 or fraction thereof ° 
over $15,000,000 to 
$30,000,001 to $60,000,000 $705,000 plus $75,000 for each 
; $10,000,000 or fraction thereof 
| Z over $40, 000,000 « 
$60,000,001 to $100,000,000 $945,000 plus $90,000 for each 
: +l $15,000,000 or fraction thereof — 
. ~ over $70, 000,000 ‘ 
$100,000,001 and over ~ $1,230,000 plus $105,000 for each 
oy $25,000,000 or fraction thereof 
over $125,000,000 
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58-10-24 SAVINGS AND LOAN ASSOCIATIONS 58-10-24 


B;; iNo association is required to maintain indemnity bond coverage in an amount greater than 
threeanillion dollars ($3,000,000). The coverage may contain provision for a deductible amount 
from any loss which, exceptifor the deductible provision, would be recoverable from the surety, but 
no deductible amount shall be in excess of five hundred dollars ($500) for all losses involving the 
same person in any case where the base for the coverage is ten million dollars ($10,000,000) or 
less, or in excess of one thousand dollars ($1,000) where the base is in excess of ten million dollars 
($10,000,000), Associations which employ collection agents who, for any reason, are not covered by 
a bond required by this section, shall provide for the bonding of each unbonded agent in an amount 
equal to at least twice the average monthly collection of the agent. Such agents shall be required 
to make settlement with the association at least monthly. No bond coverage is required for any 
agent which is an association insured by the federal savings and loan insurance corporation. 

C. The amounts and form of the bonds and sufficiency of the surety shall be approved by the 
board of directors and the supervisor. All bonds shall provide that a cancellation, either by the 
surety or the insured, shall not become effective until thirty days after notice in writing has been 
received by the supervisor unless the supervisor approves the cancellation earlier. — 

D. Every association shall pay on behalf of, or reimburse, an officer, director or employee‘ for 
the expenses of defending an action brought on behalf of the association or the savings account 
holders, other creditors or borrowers thereof, founded upon any acts performed or omitted by the 
person acting as an officer, director or employee if: 

(1) the person is adjudicated to be not liable, in which case all reasonable expenses of se 
gation shall be paid by the association; or 

-(2) ‘the person is held to be liable on certain items and not liable on others, in which case 
the association shall pay the proportion of the total reasonable expenses of litigation which the 
items on which he’is held to be not liable bear to all the items alleged. 

If, in the opinion of the association, the person is not liable upon the substantive issues al- 
leged, the association may compromise and settle the claim or litigation in its discretion and pay 
the entire expense, including the compromise settlement, if the expense is reasonable. Any action 
taken by the association under this subsection requires approval by vote of at least two-thirds of 
the directors of the: association, any” interested director taking no Seabee in the vote, or by vote of the 
members. 


Hiasaioe 19538 Comp., § 48-15-67, enacted by Laws ANNOTATIONS 


1967, ch. 61, § 23. 
Cross references. — For meaning of "supervisor", see Am. Jur, 2d, A.L.R. and C.J.S. references, — 10 Am. 


8-10-25 Jur. 2d Banks § 424. 
qiaatt aiced i By Insurance of bank against larceny and false pretenses, 


- 15 A.L.R.2d 1006, 
9 C.J.S. Banks and Banking § 102; 12 C.J.S. Building 
and Loan Associations § 15. 


58-10-24. Meetings; voting. 


The annual meeting of the members of each association shall be held each year at the time fixed 
in the bylaws of the association, Special meetings may be called as provided in the bylaws. Members 
entitled to vote at any meeting of the members are those who were members of record at the end of 
the calendar month next preceding the date of the meeting except those who have ceased to be mem- 
bers. The bylaws of an association having permanent capital stock may provide that only members 
who are holders of the stock are entitled to vote. In the absence of such bylaw, in the determination 
of all questions requiring action by the members, each member is entitled to cast one vote by vir- 
tue of his membership, plus an additional vote for each share or fraction thereof of the permanent 
capital stock of the association, if any, owned by the member, plus an additional vote for each one 
hundred dollars ($100) or fraction thereof of the withdrawal value of savings accounts, if any, held by 
the member, but no member shall cast more than fifty votes based upon the withdrawal value of his 
savings account. A loan or a savings account creates a single membership for voting purposes even 
though more than one person is obligated on the loan or has an interest in the savings account. Vot- 
ing may be in person or by proxy. Every proxy shall be in writing and signed by the member or his 
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attorney in fact and, when filed with the secretary, unless otherwise specified in the proxy, continues 
in force from year to year until a revocation in writing is delivered to the secretary or until super- 
seded by subsequent proxies. The bylaws of each association shall specify the quorum requirements 
and other voting requirements for conducting estes at is ign Pasi 


History: 1953 Comp., § 48-15- 48, enacted tai Laws ANNOTATIONS 


LOBT Chr Bly S24. Am, Jur, 2d, A.L.R. and C.J.S. references. —10Am. 
Jur, 2d Banks g 4.. 
9 C,J.S. Banks and Banking § 66; 12.C.J.S, Building and 
Loan Associations § 23. 


58-10-25. Access to records. 


A. Every member may inspect records of an association which pertain to his loan, permanent 
capital stock or savings account. Otherwise, the right of inspection and examination of the:records 
is limited to the supervisor or his authorized representatives as provided in the Savings and Loan 
Act [58-10-1 NMSA 1978], to persons authorized to act for the association and to any state or fed- 
eral instrumentality or agency authorized to inspect or examine the records of an association, Re- 
cords pertaining to the accounts and loans of members shall be kept confidential by the supervisor 
and his representatives except where disclosure is compelled by a court of competent jurisdiction, 
and no member or other person shall have access to the records or be furnished or possess a partial 
or complete list of the members except upon express action and authority of the board of directors. 
Records of an association are not admissible as evidence in any proceeding. concerning the valid- 
ity of any tax assessment or the collection of delinquent taxes, penalties or interest except where; 

(1) the owner of an account is a party to the proceeding, in which case the records pertain- 
ing to the account of the party are admissible; or 

(2) the association itself is a party to the proceeding, i in which case any record material to 
the proceeding is admissible. 

B. If any member or members desire to communicate with the aihaen members of the associa- 
tion with reference to any question pending or to be presented for consideration at a meeting of the 
members, the association shall furnish, upon request, a statement of the approximate number of 
members of the association at the time of the request and an estimate of the cost of forwarding the 
communication. The requesting member or members shall then submit the communication to the 
supervisor who, if he finds it to be appropriate, truthful and in the best interests of the association 
and all its members, shall execute a certificate setting out such findings, forward the certificate 
and the communication to the association and direct that the communication be prepared and 
mailed by the association to the members upon the requesting member's or members' payment to 
it of the expenses of preparation and mailing. 


History: 1953 Comp., § 48-15-69, enacted by Laws ANNOTATIONS 


1967, ch. 61, § 25. 
Cross references. — For requirement of confidential- Am, Jur, 2d, A.L.R. and C.J,S. references. — 10 Am. 


ity by the supervisor, see 58-10-74 NMSA 1978, Jur. 2d Banks §§ 67, 68. bagel 4 

For audits and examinations by the supervisor, see 58- Purposes for which stockholder may exercise right to 
10-76, 58-10-77 NMSA 1978. examine corporate books and records, 15 A.L.R.2d 11. 

For meaning of "supervisor", see 58-10-23 NMSA 1978. 9 C.J.S. Banks and Banking § 79. 


58-10-26. Records. | 


Every association shall keep correct and complete books of account and minutes of the meetings 
of members and directors. 


History: 1953 Comp., § 48-15-70, enacted by Laws ANNOTATIONS 


1967, ch. 61, § 26. 
Am, Jur. 2d, A.L.R. and C.J. S. references. —10Am. 
Jur. 2d Banks § 18. 
9 C.J.S. Banks and Banking §§ 8, 9. 
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58-10-27. Misdescription of assets. 


No association shall, directly or indirectly, by any system of account or any device of bookkeep- 
ing, knowingly enter any of its assets upon its books in the name of any other person, partnership, 
association or corporation or under any title or designation that is not truly descriptive of the as- 


sets. 


History: 1953 Comp., § 48-15-71, enacted by Laws 
1967, ch. 61, § 27. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
dur. 2d Banks §§ 232, 237. 

9 C.J.S. Banks and Banking §§$ 288, 290, 292, 301, 302, 
303, 305, 306, 313, 336, 341. 


58-10-28. Charging off or setting up reserves against bad assets. 


After a determination of value, the supervisor may order that assets in the aggregate, to the 
extent that the assets exceed appraised value, be charged off, or that a special reserve or reserves 
equal to the depreciation in value be set up by transfers from surplus, undivided ‘profits or re- 


serves. 


History: 1953 Comp., § 48-15-72, enacted by Laws 
1967, ch. 61, § 28. 

Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


ANNOTATIONS 


Special reserves. — Net worth of a savings and loan 
association as defined by Section 58-10-2 NMSA 1978 does 
not include special reserves established pursuant to Sec- 
tion 58-10-28 NMSA 1978, 1982 Op. Att'y Gen. No.82-19. 


58-10-29. Membership records. 


Special reserves included in net worth. — The spe- 
cial reserves provided for in this section are to be included 
in the net worth of a savings and loan association, as net 
worth is defined by Section 58-10-2 NMSA 1978, 1968 Op. 
Att'y Gen. No. 68-56 (overruled by 1982 Op. Att'y Gen. 
No. 82-19), 

Reserves are an appropriation or a segregation 
of surplus. 1968 Op. Att'y Gen. No. 68-56 (overruled by 
1982 Op, Att'y Gen. No, 82-19), 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 10 Am. 
Jur, 2d Banks §§ 404, 405, 411. 

9 C.J.S. Banks and Banking § 402. 


Every association shall maintain membership or stockholder records which show the name and 
address of each member, the status of each member as a savings account holder, a stockholder or 


an obligor and the date of his membership. 


History: 1953 Comp., § 48-15-73, enacted by Laws 
1967, ch. 61, § 29. 


58-10-30. Financial statement. 


Every association shall prepare and publish in January of each year, in a newspaper of general 
circulation in the county in which the principal office of the association is located, a statement of 
its financial condition in the form prescribed or approved by the supervisor as of the last business 


day of December of the preceding year. 


History: 1953 Comp., § 48-15-74, enacted by Laws 
1967, ch. 61, § 30. 

Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 18. 
9 C.J.S. Banks and Banking § 737. 


58-10-31. Annual reports; other reports. 


On or before January 31 each year, every association shall make a written report to the supervi- 
sor, upon a form prescribed and furnished by the supervisor, of its affairs and operations, including 


121 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


58-10-32 FINANCIAL INSTITUTIONS AND REGULATIONS 58-10-35 


a complete statement of its financial condition along-with a statement of income and expense since 
its last previous similar report, for the twelve months ending on the last business day of December 
of the previous year. The report shall be signed by the president, vice president or secretary. 


History: 1953 Comp., § 48-15-78, enacted by Laws - ANNOTATIONS 


1967, ch. 61, § 31. 
Cross references, — For meaning of "supervisor", see Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


Et Jur, 2d Banks § 237. 
realtek eh scguied TATS 9 C.J.S. Banks and Banking § 27, 


58-10-32. Power to borrow. 


No association shall borrow more money than an aggregate amount equal to fifty percent of its 
withdrawable savings on the date of borrowing, except that the supervisor may grant sre 
authority to exceed this limit for the sole purpose of meeting withdrawals. 


History: 1953 Comp., § 48-15-76, enacted by Laws : ANNOTATIONS 


Crosateferenced, ioe meaning of "supervisor", see Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


“40. Jur, 2d Banks §§ 289, 290. 
sie ebay oe gk 9 C.J.S. Banks and Banking § 604; 12 C.J.S. Building 


and Loan Associations § 52. 


58-10-33. General corporate powers. 


Every association incorporated pursuant to, or operating under, the provisions of the Savings 
and Loan Act [58-10-1 NMSA 1978] has all powers authorized by the corporation laws of this state, 
is a body corporate and politic, may sue and be sued, may have a common seal which it may alter 
at pleasure and has all other powers incident to, or necessary for, the purpose of properly carrying 
on its business. 


History: 1953 Comp., § 48-15-77, enacted by Laws branch offices located more than 100 miles from the pur- 


1967, ch. 61, § 33. chasing association's principal office, and assume the li- 
Cross references. — For the New Mexico general cor- abilities, of another state chartered savings and: loan as- 
poration laws, see Chapter 58 NMSA 1978. sociation. 1982 Op. Att'y Gen. No, 82-18. 
Am, Jur, 2d, A.L.R. and C.J.S, references. — 10 Am. 
ANNOTATIONS Jur, 2d Banks §§ 270 to 335: 
Purchase of one association's assets by another 9CJ.S, Banks and Banking §§ 230, 231; 12 sal JS. Build- 
permitted. — A New Mexico state chartered savings and ing and Loan Associations § 6. : 


loan association may purchase the assets, which include 


58-10-34. Fiscal agent. 


Any association may act as fiscal agent of the United States and, when so-designated by the sec- © 
retary of the treasury, shall perform under regulations he ne require, ie may act as agent for 
a wii ipa iecs of the United States. 


History: 1953 Comp., § 48-15-78, enacted by Laws ANNOTATIONS 


1967, ch. 61, § 34. P : 4 

+f. ‘ Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. 
_ Banks and Banking §§ 665, 749 et seq.; 12 C.J.S. Building 
and Loan Associations § 9. 


58-10-35. Powers under federal law. 


A. Any association insured by the federal savings and loan insurance corporation, or any fed- 
eral association, insofar as its charter and applicable state and federal laws, rules and regulations 
permit, may, upon application to and approval by the supervisor, act as trustee or custodian of 
any trust created or organized in the United States and forming part of a stock bonus, pension or 
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profit-sharing plan which qualifies or qualified for specific tax treatment under Section 401(d) or 
Section 408(a) of the Internal Revenue Code of 1954, as amended. 
B. Any association in relation to any funds held in a fiduciary capacity pursuant to this section: 
(1) shall segregate such funds from its general assets; 
(2) shall keep a separate set of books and records detailing all transactions involving such 
funds; Mean 
(3) may commingle such funds for appropriate investment purposes but individual records 
shall be kept by the fiduciary for each participant and shall show in proper detail all transactions; 
and ra : 
(4) shall invest such funds only in its savings accounts or deposits in the association. No 
association shall use in the conduct of its business any funds held in a fiduciary capacity pursuant 
to this section. 

C. In considering any application made pursuant to this section, the supervisor shall examine 
the investment policies, amount, type and adequacy of reserves, fidelity bonds and any legally 
required deposits of the applicant, and other pertinent facts and circumstances, and may grant or 
refuse the application accordingly. 


History: 1953 Comp., § 48-15-79, enacted by Laws ANNOTATIONS 
1967, ch. 61, § 35; 1971, ch. 242, § 1; 1975, ch. 236, § 1. 

Choos fefdrenods. a For Section 401(d) and 408(a) of Rene wanes nerips ane C.J.S. references. — 10 Am. 
eee Bexpnue Code pli tebe ae 28, US 0.88 4028) 9 C.J. Banks and Banking § 671; 12 C.J.S. Building 


Cross references. — For meaning of "supervisor", see and Loan Associations § 49. 


58-10-2J NMSA 1978. 


58-10-36. Original real estate loans. 


Every association may make real estate loans to members, secured by a mortgage, deed of trust 
or other instrument creating or constituting a first and prior lien on the real estate, and may make 
additional real estate loans secured by liens subsequent to its own first lien upon the same prop- 
erty. Additional security may also be taken by the association in connection with any such loan. 


History: 1953 Comp., § 48-15-80, enacted by Laws Recoverability of compensatory damages for mental an- 


1967, ch. 61, § 36. guish or emotional distress for breach of contract to lend 
Cross references. — For provisions relating to money, money, 52 A.L.R.4th 826. 
interest and usury, see 56-8-1 to 56-8-30 NMSA 1978, 9 C.J.S. Banks and Banking § 606. 
ANNOTATIONS 7 | 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 282 to 284. 


58-10-37. Dealing in real estate loans. 


Every association may purchase real estate loans upon security of the same character against 
which the association may make an original loan and also may lend money on the security of such 
real estate loans. 


History: 1953 Comp., § 48-15-81, enacted by Laws 9 C.J.S. Banks and Banking § 606; 12 O.J.S. Building 
1967, ch. 61, § 37. and Loan Associations § 65, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur, 2d Banks §§ 282 to 284. 


58-10-38. Participation with others in real estate loans. 
A: Subject to the requirements of any regulations of the supervisor, every association may: 
(1) participate with other lenders in real estate loans of any type that the association 
could originate; 
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(2) sell, but only without recourse, any real estate loan it holds or any participating inter- 
est therein; and 
(3), service any real estate loans sold by it. 

B. No association shall participate in the making of a loan pursuant to the sites! Branted 
in this section or purchase a participation in a loan beyond the association's regular lending area 
pursuant to this approval if the resulting aggregate amount of the institution's investments made 
pursuant to this approval would exceed forty percent of the association's assets. As used in this 
‘subsection, "loan" and "investments" do not include or apply to any loan as to which the institution 
has, with respect to such loan or its participation therein, the benefit of any insurance or guaranty 
or commitment for insurance or guaranty under any law of the United States. 


History: 1953 Comp., § 48-15-82, enacted by Laws ANNOTATIONS 


1967, ch. 61, § 38. 
Crops pofarences: — For meaning of "supervisor", see © Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


-10- Jur. 2d Banks §8 282 to 284, 
ee 9 CJ.S. Banks and Banking § 606. 


58-10-39. Requirements in lending transactions. 


In no event shall an association make a loan, purchase or sell a:note.or lien or enter into any 
participation transaction authorized in the Savings and Loan Act [58-10-1 NMSA 1978] in viola- 
tion of any regulation promulgated by the supervisor, and no association shall: 

A. make a real estate loan [on real estate] on which is located, or on which, from the proceeds 
of the loan, will be located a home, or homes, or combination of home and business property that 
exceeds eighty percent of the appraised valuation of the,real estate plus the value of any savings 
account in the association or any first mortgage real estate loan pledged as additional collateral 
to secure the loan; provided that an association may make loans on’ single-family dwellings in an 
amount not to exceed ninety percent of the: appraised valuation of the real estate plus the value of 
any Savings accountiin the association or any first mortgage real estate loan pledged ’as additional 
collateral to secure the loan, if: 

(1) the net worth of the association is not less than three percents of total sete me 

(2) the aggregate of the ninety percent loans does not exceed twenty percent of the total 
assets of the association; and . | 

(3) the principal obligation of the ninety percent loans does not exceed the amount estab- 
lished by the supervisor. As used in this subsection, "home" means a dwelling for not more than 
four families, and "appraised valuation of the real estate" may include the value of any lease or 
contract on the real estate; ; 

B. make a real estate loan other than the type described in Subsection A that exceeds seventy- 
five percent of the appraised valuation of the real estate plus the value of any additional collateral 
of the type described in Subsection A pledged to secure the loan; ~ 

C. make a real estate loan for a term in-excess of thirty years; 

D, make a real estate loan to an officer or director of the association unless the loan is first 
approved by its board of directors and the approval recorded in the minutes of the meeting of the 
board at which the loan was approved; 

E. makea real estate loan unless the property has been appraised: 

(1) by one or more qualified real:estate appraisers designated by the board of dirsetotal 
Each appraisal shall be in writing with a certificate signed by the appraisers stating that they 
have personally examined the described property, setting forth the value of the land and, sepa- 
rately the nature, condition and value of the improvements, or improvements to be made, if any. 
The appraisal shall be filed and preserved by the association; 

(2) in the case of an insured or guaranteed loan, the appraisal may be made by any ap- 
praiser appointed by any lending, insuring or guaranteeing agency of the United States or of this 
state which insures or guarantees the loan, wholly or in part. A copy of any appraisal, or of the 
commitment or certificate of the 1 insuring or guaranteeing agency, shall be filed and preserved by 
the association; 
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(3). in any case:in which a loan is secured by real estate with partior all of the loan being 
made in reliance upon the mortgage guaranty or insurance of a private mortgage guaranty firm 
licensed and qualified to:\do business in New Mexico, only that part of the loan, if any, which is not 
made in reliance upon the guaranty or insurance is‘subject to limitations with respect to the ratio 
of the amount of loan to the value of the property; 

(4) the supervisor may, when good cause exists, cause an independent appraisal to be 
made of any property upon which a loan has been made, and the reasonable travel and subsistence 
expenses and compensation to the appraisers, not in excess of comparable fees paid for the same or 
similar appraisals in the same area, shall be paid by the association.owning or holding the prop- 
erty as mortgagee; , 

F. make a real estate loan which is not secured by a first and prior lien upon the property de- 
scribed in the mortgage, deed of trust or other instrument creating or constituting the lien unless 
every prior lien of record thereon is owned by or subordinated to the association. The first and 
prior lien shall be evidenced by an attorney's title opinion or mortgagee's title insurance policy; 

G. make areal estate loan unless the insurable improvements thereon are insured against loss 
by. a fire and extended coverage policy or its equivalent issued by an insurance company autho- 
rized to do business in this state; 

H, _ sell or transfer a prior lien held by the association ars retaining a junior lien on the same 
security to secure an unsatisfied obligation due the association unless the junior lien or liens were 
created in connection with a loan made under Sections 38 [58-10-38 NMSA 1978] or 39 [58-10-39 
NMSA 1978] of the Savings and Loan Act; or 

I. make collateral loans secured by the assignment of other loans, except where: 

(1) each assigned loan is one which the association could itself make or purchase at par 
under applicable law and regulations, based on a current association appraisal; 

(2) the amount of the collateral loan does not exceed at any time ninety percent of the ag- 
gregate unpaid balance of the assigned loans; 

(3) the assignment to the association provides that: 

(a) all payments of principal and interest on the assigned loans shall be made directly 
to the association and applied to the outstanding unpaid balance of the collateral loan; and 

(b) a default on any assigned loan constitutes a default on the collateral loan and 
permits acceleration of the maturity of the collateral loan; and 

(4) the assignment is properly recorded and is prior to any other lien of record on the as- 
signor's interest in the assigned loans. 


History: 1953 Comp., § 48-15-83, enacted by Laws 


1967, ch. 61, § 39. | 
Cross references. — For meaning of "supervisor", see 
58-10- 2d NMSA 1978. 


ANN OTATIONS 


What constitutes "business or commercial" purpose 
within meaning of § 104(1) of Truth, in Lending Act (15 
USCS § 1603(1)), exempting business or commercial 
credit transactions from act, 54 A.L.R. Fed. 491. 

Award of attorney's fees under § 130 (a) of Truth in 
Lending Act (15 USCS § 1640 (a)), 140 A.L.R. Fed. 557. 

9 C.J.S. Banks and Banking § 606; 12 C.J.S. Building 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


Jur, 2d Banks §§ 683 to 688, 692, 693. and Loan Associations § 4. 


58-10-40. Advances to protect security. 


Any association may pay taxes, assessments, supplemental abstract or title search charges, in- 
surance premiums and other similar charges for the protection of its interests in properties secur- 
ing its real estate loans, which advances may be carried on its books as an asset of the association 
and for which it may charge and collect interest, or the advances may be added to the unpaid bal- 
ance of the loan as of the first day of the month in which the advances are made. All such advances 
constitute a valid lien against the real estate securing the loan for which they were made, An as- 
sociation may require borrowers to pay monthly, in advance, in addition to interest or interest and 
principal, the equivalent of one-twelfth of the estimated annual taxes, assessments, insurance pre- 
miums and other charges upon the real estate securing any loan, or any of these charges, so as to 
enable the association to pay them as they become due from the funds so received. The amount of 
the monthly charges may be increased or decreased as necessary for their payment. An association 
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may carry such funds in trust in an account or may credit them to the indebtedness and advance 
the money for taxes, insurance and other charges as they come due. Every association shall keep.a 
record.of the payment by the association of taxes, assessments and insurance premiums on all real 
estate securing its loans and on all real and personal property owned by it. 


History: 1953 Comp., § 48-15-84, enacted by Laws Power of bank officer respecting security or collateral 


1967, ch. 61, § 40. held by bank, 11 A.L.R,2d 1305. 
Rights in funds representing "escrow" payments made 
ANNOTATIONS by mortgagor in advance to cover taxes or insurance, 50 
, Jur, 2d, A.L.R. and ©.J.S. ref .—10 Am!) A-L.R.8d 697. 
shtcpatcetieaant tne kiieecaiia ain aaa 9 C.J.S. Banks and Banking §§ 470, 611, 613; 12 C.l.S, 


Building and Loan Associations § 65. 


58-10-41. Charges for real estate loans. 


Every association may require borrowing members to pay all reasonable expenses incurred in 
connection with the making, maintenance, closing, disbursing, extending, readjusting or renew- 
ing of real estate loans, which charges may be collected by the association from the borrower and 
retained by it or paid to any persons, including any director, officer or employee of the association 
rendering services in connection therewith, or paid directly by the borrower. In addition, any. as- 
sociation may charge premiums for making such loans as well as penalties for prepayments or 
late payments. No director, officer or employee of an association shall receive any fee or other com- 
pensation of any kind in connection with procuring any loan for an association except for services 
actually rendered as provided in this section. A loan settlement statement shall be furnished by or 
on behalf of the association to each borrower upon the closing of every real estate loan, indicating 
in detail the expenses, fees and charges the borrower has paid or obligated himself to pay to the 
association or to any other person in connection with the loan. A copy of the statement shall be 
retained in the records of the association. 


History: 1958 Comp., § 48-15-85, enacted by Laws Construction and application of 18 U.S.C.S. § 213 pun- 
1967, ch. 61, § 41. ishing acceptance of loan or gratuity by bank examiner, 19 
Cross references, — For the limits on commissions for A.L.R. Fed. 340. 
securing loans, see 56-8-7, 56-8-8 NMSA 1978. 9 C.J.S. Banks and Banking 8§ 461, 462. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks §§ 110 to 120. 


58-10-42. Insured and guaranteed loans. ‘ 


Any association may make, without regard to any loan limitations or restrictions otherwise im- 
posed by the Savings and Loan Act [58-10-1 NMSA 1978], any loan, secured or unsecured, which is 
insured or guaranteed in any manner and in any amount by the United States or any instrumen- 
tality thereof. 


History: 1953 Comp., § 48-15-86, enacted by Laws ANNOTATIONS: 


1967, ch. 61, § 42. 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur. 2d Banks § 420. 
9 C.J.S. Banks and Banking § 605. 


58-10-43. Loans on security of savings accounts. 


Any association may make loans on the sole security value of the accounts owned or otherwise 
pledged for or by the borrower. No such loan shall be made when an association has applications 
for withdrawal filed which have not been reached for payment. 


History: 1953 Comp., § 48-15-87, enacted by Laws 
1967, ch. 61, § 43. 
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ANNOTATIONS 9 C.J.S. Banks and Banking § 466, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks §§ 684, 686. 


58-10-44. Property improvement, educational and manufactured home 
financing loans. 


Any association may make or purchase loans without the security of a lien upon real property 
as follows: 

A. simple interest, discount or gross charge loans for property alteration, repair, improvement 
or for the equipping of any residential real property, if: 

(1) with respect to the same property alteration, repair or improvement, the net proceeds 
of any such loan investment made pursuant to this subsection do not exceed five thousand dollars 
($5,000); 

(2) with respect to any such loan investment for the equipping of any residential real prop- 
erty, the net proceeds of the loan investment plus the aggregate of the unpaid net proceeds of all 
other of the association's outstanding equipping loan investments relating to the same property, 
which are made pursuant to this subsection, do not exceed five thousand dollars ($5;000); 

(3) the property is located in the association's regular lending area; 

(4) the loan is evidenced by one or more notes, bonds or other written evidences of debt; 

(5) the loan is repayable in equal weekly, biweekly, monthly, bimonthly or quarterly in- 
stallments with the first installment due no later than one hundred twenty days from the date the 
loan is made and the final installment due no later than ten years and thirty-two days from that 
date. However, the loan contract may provide for a first or final installment, or both, in an amount 
other than that of the regular installment but, in such instances, such installment shall not be 
less than one-half of nor more than one and one-half times the amount of the regular installment; 

(6) ‘investment in a loan for the equipping of residential real property will not cause the 
outstanding aggregate of all investments in loans for the equipping of such property to exceed five 
percent of an association's assets; and 

(7) the resulting aggregate amount of all such loans made under this section does not ex- 
ceed an amount equal to twenty percent of the association's assets; 

B. loans made for the payment of expenses of college or university education, but no association 
shall make any investment in loans under this subsection if the principal amount of its investment 
in such loans, exclusive of any investment which is or which at the time of its making was otherwise 
authorized, would thereupon exceed five percent of its assets. Such loans may be secured, partly 
secured or unsecured, and the association may require a4 comaker, insurance, guaranty under a 
governmental student loan ‘guarantee plan or other protection against contingencies. The borrower 
shall certify to the association that the proceeds of the loan are to be used by a full-time student 
solely for the payment of expenses of college or university education. As used in this subsection: 

(1) "loan" means any loan, obligation and advance of credit; and 

(2) "college or university education" means education at an institution which provides an 
educational program for which it awards a bachelor's degree, or provides not less than a two-year 
program which is acceptable for full credit towards a bachelor's degree; and 

C. loans made for manufactured home financing, subject to any limitation as to maximum loan 
amount or term which the supervisor may prescribe for all associations. As used in this section, 
"manufactured home" means a movable accommodation with not less than four hundred square 
feet floor space and used or designed for use as living quarters, Any loan pursuant to this subsec- 
tion is subject to all provisions of the Motor Vehicle Sales Finance Act. 


History: 1953 Comp., § 48-15-88, enacted by Laws For the Motor Vehicle Sales Finance Act, see 58-19-1 
1967, ch. 61, § 44; 1971, ch. 242, § 2; 1973, ch. 224, § 1; NMSA 1978. 
1983, ch. 295, § 6, For meaning of "supervisor", see 58-10-2J NMSA 1978. 


Cross references, — For the legal disability of minors 
being removed when borrowing money for educational 
purposes, see 58-6-3 NMSA 1978, 
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ANNOTATIONS | 9 C.J.S. Banks and Banking § 606; 12 C.J.S. Building 


65, 66. 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. and ¢.pan Associations a 
Jur. 2d Banks §§ 279 to 284. 


58-10-45. Investment in securities; | 


A. Every association may invest in: 

(1) .obligations of, or guaranteed as to principal and interest by, the United States or, this 
state; ss 
(2). stock of a federal home loan bank of which it is eligible to be a member, and in any ob- 
ligations or consolidated obligations of any federal home loan bank or banks; 

(3) .stock or obligations of the federal savings and loan insurance corporation; 

(4), stock or obligations of a federal national mortgage association. or any successor or suc- 
cessors thereto; 

(5) demand, time or savings.deposits with any bank or trust company, the deposits of 
which are insured by the federal deposit insurance corporation; 

(6) stock or obligations of any corporation or agency of the United States or shia state, or in 
deposits therewith to the extent that the corporation or agency assists in furthering or facilitating 
the association's purposes or power; 

(7) insured. savings accounts of any asaoniation: 

| (8). bonds, notes or other evidences of indebtedness ait area sauna perp 4 of any 
municipality, county, school district or other political subdivision of this state; and 

(9) capital stock obligations or other securities of any service corporation organized under 
the laws of this state, if the entire capital stock of the corporation is available for purchase only by 
financial institutions of this state, federal savings and loan associations and national banks hay- 
ing their home offices in this state. No association may, make any such investment'in this state if 
. its aggregate outstanding investment, determined as poser ae by the supervisor, would there- 
upon exceed one percent of its assets. 

B. Securities owned by an association shall be carried ( on its books at no more than the actual 
cost.thereof. — . 

C. Nothing in the Savings and Loan.Act [58-10-1 N MSA 1978] ners to an association. the 
right to invest its funds, operate.a business, manage or deal in property or take any other action 
over whatever period of time may be reasonably necessary to avoid loss on a loan or investment 
made, or.an obligation created, in good faith, 


History: 19538 Comp., § 48-15- 89, enacted by Lente ay | ANNOTATIONS. 
1967, ch. 61, § 45. 
CiGas Feferencés, Far denirion of "service corpora- _ State charter ed banks and savings and loan as- 
tion", see 58-10-21 NMSA 1978. sociations are permitted to invest in mutual funds. 
For municipal housing bonds being legal investments, 1987 Op. Att'y Gen. No. 87-04, 
see 3-45-24 NMSA 1978. Mutual funds may not be pledged as collateral for 
For meaning of "supervisor", see 58-10-20 NMSA 1978, | deposits of public funds. 1987 Op. Att'y Gen. No. 87-04, 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 296, 
9 C.J.S. Banks and Banking § 606. 


58-10-46. Acquisition of real property. 

A. An association may own real property upon which any facility used in connection with the 
operation of the association is or will be located. The supervisor may order that any property be 
sold which cannot reasonably be expected to be used as a future location. 


B. An association may acquire or hold real property for the purpose of investment, develop- 
ment or haDbr ay Cees up to an aggregate value not to exceed five percent of its total assets. 


History: 1953 Comp., § 48-15-90, a ahaa by Laws Cross references. — For meaning of "supervisor", see 
1967, ch. 61, § 46. 58-10-2J NMSA 1978. 
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58-10-47 


ANNOTATIONS 


Am. Jur. 2d, -A.L.R. and C.J.S. references. — a0 Am. 
Jur. 2d Banks 88 279 to 284, 


SAVINGS AND LOAN ASSOCIATIONS 


58-10-50 


9 C.J.S. Banks and Banking § 237; 12 C.J.S. Building 
and Loan Associations § 50, 


58-10-47. Investment in office buildings. 


An association shall not invest more in office buildings, Bilas and parking, than an amount equal 


to the net worth of the association. 


History: 1953 Comp. +» § 48-15-91, enacted by | Laws 
1967, ch, 61, § 47. . 


ANNOTATIONS 


Outstanding capital debentures not used to sat- 
isfy net worth requirements. — Outstanding capital 
debentures or notes may not be used to satisfy the net 
worth requirements of Section 58-10-47 NMSA 1978, or 


Section 58-10-68 NMSA 1978, which is for the purpose of 
computing an association's reserve requirements. In that 
event, they are to be treated as capital. 1975 Op. Att'y 
Gen. No, 75-53. ; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 71, 205. 

9 C.J.S. Banks and Banking § 287; 12 C.J.S. Building 
and Loan Associations § 50. 


any other section of the Savings and Loan Act except for 


58-10-48. Valuation of real property of an association. 


No association shall carry any real estate on its books at a sum in excess of the total amount 
invested by the association on account of the real estate, including advances, costs'and improve- 
ments. Any association selling real estate under a contract of sale may carry the amount due the 
association under terms of the contract as an asset upon its books, but at no time shall the contract 
be considered as having an asset value greater in amount than the remaining principal balance of 
the contract, or greater in amount than the value at which the property so sold was permitted to 
be carried upon the books of the association. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 102. 
9 C.J.S. Banks and Banking § 740 et seq. 


History: 1953 Comp., § 48-15-92, enacted by Laws 
1967, ch, 61, § 48. 


58-10-49. Appraisals of real estate owned. 


Every association shall appraise every parcel of real estate at the time of acquisition and upon 
completion of any permanent improvements. The report of the appraisal shall be in writing and 
kept in the records of the association. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
dur, 2d Banks § 102. 
9 C.J.S. Banks and Banking § 740 et seq. 


History: 1953 Comp., § 48-15-98, enacted by Laws 
1967, ch, 61, § 49. 


58-10-50. Powers and privileges of association. 


Notwithstanding any other provision of the Savings and Loan Act [58-10-1 NMSA 1978], every 
company, association or corporation licensed under the provisions of the savings and loan laws of 
this state whose accounts are insured by the federal savings and loan insurance corporation or 
its successor, and which is a member of a federal home loan bank or its successor, shall possess in 
addition to the rights, powers, privileges, immunities and exceptions provided .by the Savings and 
Loan Act, such additional rights, powers, privileges, immunities and exceptions which the supervi- 
sor may grant, extend and provide for by regulations promulgated pursuant to the provisions of 
Sections 58-10-72 and 58-10-73 NMSA 1978; provided, however, that every such additional right, 
power, privilege, immunity and exception so granted, extended and provided for by the supervisor 
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are [is] also possessed by federally chartered associations at the time stch'regulation is promul- 
gated, Provided, further, that the supervisor shall also adopt regulations controlling the aforesaid 


state associations to the same extent that federally chartered associations are controlled in those 


instances where state regulations are less restrictive than federal regulations. 


History: 1953 Comp., § 48-15-94, enacted by Laws 
1967, ch. 61, § 50; 1973, ch. 220, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 

Cross references. — For meaning of "supervisor", see 
58-10-23 NMSA 1978. 


ANNOTATIONS ti 


State and federal regulations need not be identi- 
cal. — A state emergency regulation was not invalid, even 
though it sought to restrict state chartered savings and 
loan associations from. making loans on timeshares at a 
time when similar loans were authorized by institutions 
chartered by the federal government. The regulatory pro- 
visions of the state and federal government need not be 
identical or in agreement with each other. State v. Gris- 
som, 1987-NMCA-123, 106 N.M. 555, 746 P.2d 661, cart, 
denied, 106 N.M. 439, 744 P.2d 912; 


State chartered banks and savings and loan as- 
sociations are permitted to invest in mutual funds. 
1987 Op: Att'y Gen. No. 87-04. — 

Mutual funds may not be pledged as collateral for 
deposits of public funds, 1987 Op. Att'y Gen. No, 87-04, 

Section controls limitations in Section 58-10-17 
NMSA 1978. — The prefatory clause of this section "not- 
withstanding any other provision of the Savings and Loan 
Act" resolves any possible conflict between this section 
and Section 58-10-17 NMSA 1978 and accords primacy 
to this section. Thus, notwithstanding the limitations ex- 
pressed by Section 58-10-17 NMSA 1978, the:provisions of 
this section are controlling. 1971 Op. Att'y Gen. No. 71-77. 
See also 1972 Op. Att'y Gen. No. 72-68. y 

Am. Jur. 2d, A.L.R. and Cw.S, references. — 10 Am. 
Jur. 2d Banks §8§ 275, 282, 

9 C.J.S, Banks and Banking §§ 669, 670; 12 C.J.S. Build- 


., ing and Loan Associations § 49. 


58-10-51. Limitation on savings accounts, 


There is no limit on the number and value of savings accounts an association may accept unless 
limits are fixed by its board of directors or by Section 67 [58-10-68 NMSA 1978] of the Savings and 
Loan Act. Any association may refuse to accept deposits as it deems advisable. 


History: 1953 Comp., § 48-15-95, enacted by Laws 
1967, ch. 61, § 51. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references, — 10 Am. 
Jur, 2d Banks g 4, 
9 C.J.S, Banks and Banking § 7. 


58-10-52. Uninsured accounts; notice. 


Within thirty days following the effective date of this section, each savings and loan association 
subject to the provisions of the Savings and Loan Act [58-10-1 NMSA 1978], including specifically 
those associations established or approved prior to the effective date of the Savings and Loan Act, 
whose accounts are not insured with the federal savings and loan insurance corporation, an agency 
of this state or another federal agency established for the purpose of insuring savings accounts in 
associations, or with any other insurer approved by the savings and loan supervisor and meeting 
the qualifications prescribed in Section 58-10-12 NMSA 1978, shall give a written notice to each 
new member opening a savings account prior to accepting the first deposit from said new member, 
that its accounts are not insured and shall continually maintain at each place of business at which 
deposits are received a sign in a conspicuous place giving notice that its accounts are not insured. 
The sign shall be in such form and of such size as the epee ok shall Pes by regulation. 


History: 1953 Comp., § 48- 15-95. 1, enacted by Laws 
1972, ch. 62, § 1. 

Effective ‘dates; «-— Laws 1967, 'ch..61, § 101 made the 
Savings and Loan Act effective July 1, 1967. 


Phase references, — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


58-10-53. Insurance of accounts; failure to obtain or maintain. 


A... Any association subject to the provisions:of the Savings,and Loan Act [58-10-1 N MSA 1978], 
including specifically those associations established or approved prior to the effective date of the 
Savings and Loan Act, which on January, 1, 1979, has not obtained insurance:of its accounts with: 
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the federal savings and loan insurance corporation, an agency of this state or another federal 
agency established for the purpose of insuring accounts in associations, shall furnish proof to the 
supervisor prior to June 30, 1979, that it has: 

(1) obtained insurance of its accounts in one of the manners specified above; 

(2) become a federal savings and loan association; 

(3) merged with an existing insured savings and loan association, state or federal; or 

(4) entered into voluntary liquidation. 

B. If it appears to the supervisor that any association, so uninsured as of January 1, 1979, 
has failed to accomplish one of the prescribed four steps in Subsection A of this.section prior to 
June 30, 1979, the supervisor shall, after hearing, proceed to take possession of the association 
pursuant to the provisions of Section 58-10-85 NMSA 1978 and may liquidate the association pur- 
suant to the provisions of Section 58-10-85 NMSA 1978. Likewise, if it appears at any time that 
any association, the accounts of which are insured, has failed to maintain its insurance, the super- 
visor shall, after hearing, proceed to take possesssion [possession] of the association pursuant to 
the provisions of Section 58-10-85 NMSA 1978 and may liquidate the association pursuant to the 
provisions of Section 58-10-85 NMSA 1978. 


History: 1958 Comp., § 48-15-95.2, enacted by Laws ep a ANNOTATIONS 
1976, ch. 57, § 2. 

Effective ‘dates, — Laws 1967, ch. 61, § 101 made the Am, Jur, 2d, A.L,R. and C.J.S. references. — 10 Am, 
Savings and Loan Act effective July 1, 1967. Jur. 2d Banks § 230, 

Cross references. — For meaning of "supervisor", see 9 C.J.S, Banks and Banking §§ 671, 749 et seq. 


58-10-2J NMSA 1978. 


58-10-54. Who may open a savings account, 


Investments in savings accounts may be made only in cash and may be made by any person in 
his own right or in a trust or other fiduciary capacity and by any partnership, association, corpora- 
tion [or] federal entities which are authorized to open such savings Accounts, subject to any limita- 
tion fixed by the board of directors or the association's refusal to accept deposits. 


History: 1953 Comp., § 48-15- 96, enacted by Laws Compiler's notes. — For scope of review of the district 
1967, ch. 61,852. + - court, see Zamora v. Village of Ruidoso Downs, 120 oe 
Bracketed material, '— The bracketed material was» 778,907 P.2d 182 (1995). 
inserted by the-compiler and is not a part of the law. 


Cross references. — For procedures governing ad- ; ANNOTATIONS 
ministrative appeals to the district court, see Riile 1-074 Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
NMRA. Jur. 2d Banks § 4, 


9 C.J.S, Banks and Banking § 609. 


58-10-55. Savings contracts. 


Each holder of a savings account shall execute a savings contract, the form of which is subject. to 
approval of the supervisor, setting forth any special terms and provisions applicable to the account 
and the conditions upon which withdrawals may be made not inconsistent with the provisions of 
the Savings and Loan Act [58-10-1 NMSA 1978]. The savings contract shall be held by the associa- 
tion as part of its Tacha DETiBIDnE to the account. 


History: 1953 Comp., § 48-15-97, enacted by Laws ” ‘Effect, on bank depositor's rights and those of. bank, 


1967, ch. 61,853. of printed rules in passbook not expressly accepted, 60 
Cross references. — For withdrawals from savings ac- A.L.R.2d 708. 
counts, see 58-10-63 NMSA 1978. 9 C.J.S! Banks and Banking § 605. 


Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


ANNOTATIONS 


ty Jur. 2d, A.L.R. and C.uJ.S. re fevénuekls _ -10 Am. 
Jur. 2d Banks § 416. 
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58-10-56. Evidence of account ownership. 


As evidence of each savings account, the association shall issue to the holder of the account ei- 
ther an account book or a certificate. - 


History: 1953 Comp., § 48-15-98, enacted by Laws | Certificate of deposit as "security" under federal securi- 
1967, ch. 61, § 54. ties laws, 82 A.L.R. Fed. 553. 
ANNOTATIONS 9C.J.S. Banks and Banking § 740 et seq. 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 347 to 350. 


58-10-57. Transfer of savings accounts, 


Savings accounts are transferrable [transferable] only on the books of the association upon pre- 
sentation of evidence of transfer satisfactory to the association, accompanied by application for 
transfer by which the transferee agrees to accept the account subject to the terms and conditions 
of the savings contract, the bylaws of the association and the provisions of its charter. The associa- 
tion may treat the holder of record of a savings account as the owner for all purposes without being 
affected by any notice to the contrary unless the association has acknowledged in writing that a 
pledge of the savings account has been made. 


History: 1953 Comp., § 48-15-99, enacted by Laws ANNOTATIONS 


1967, ch. 61, § 55. 
Rrackaied material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks g 531. 


inserted by the compiler and is not part of the law. 9 OJ. Banks and Banking §27 9. 


58-10-58. Lost or destroyed evidence of ownership. 


A new account book or certificate may be issued in the name of the holder of record at any time 
when requested by the holder or his legal representative upon proof satisfactory to the association 
that the original book or certificate has been lost or destroyed. The new account book or certificate 
shall expressly state that it is issued in lieu of the one lost or destroyed, and the association ’shall 
in no way be liable thereafter on account of the original account book or certificate. The associa- 
tion may require indemnification against any loss that might result from the issuance of the new 
account book or certificate. 


History: 1953 Comp., § 48-15-100, enacted by Laws Liability of savings bank for payment to person present- 
1967, ch. 61, § 56. ing lost or stolen passbook. or savings account card, 68 
A.L.R.3d 1080, 
ANNOTATIONS 9 C.J.8. Banks and Banking 8§ 417, 418, 424, 434, 435, 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 437, 438. 


Jur. 2d Banks §§ 350, 497, 531, 532, 


58-10-59. Bavthive accounts of minors. 


Any association operating under the Savings and Loan ie [58-10-1 NMSA 1978], and any fed. 
eral savings and loan association doing business in this state; may accept savings accounts in the 
name of a minor or in the name of two or more persons, one or more of whom are minors, and pay 
the account to the order of the minor or minors as if they were of full age. 


History: 1953 Comp., § 48-15-101, enacted by Laws ANNOTATIONS 
1967, ch. 61, § 57. 
Cross references. — For the age of majority and ex- Am. Jur, 2d, A.L.R, and C.J.S, references. — 10 Am. 
ceptions thereto, see 28-6-1 NMSA 1978, Jur, 2d Banks § 359. ' 
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58-10-60. Power of attorney on savings accounts. 


Any association or federal association may continue to recognize the authority of an attorney-in- 
fact authorized in writing to manage or to make withdrawals, in whole or in part, from the savings 
account of a member, whether minor or adult, until it receives written notice or is on actual notice 
of the revocation of his authority. For the purposes of this section, written notice of the death or 
adjudication of incapacity of the member constitutes written notice of revocation of the authority 
of his attorney-in-fact. No association or federal association is liable for damages, penalty or tax by 
reason of any payment made pursuant to this section. 


History: 1958 Comp., § 48-15-102, enacted by Laws For proof of valid power of attorney, see 45-5-502 NMSA 
1967, ch. 61, § 58; 1975, ch. 257, § 8-120. ‘1978. 

‘Cross references. — For the Uniform-Statutory Power 
of Attorney Act, see 45-5-601 NMSA 1978. 


58-10-61. Pledge of savings account in joint tenancy. 


The pledge or hypothecation to any association or federal association of all or part of a savings 
account in joint tenancy signed by any tenant or tenants, whether minor or adult, upon whose sig- 
nature or signatures withdrawals may be made from the account, unless the terms of the savings 
account provide specifically to the contrary, is a valid pledge and transfer to the association of that 
part of the account pledged or hypothecated, and shall not operate to sever or terminate the joint 
and survivorship ownership of all or any part of the account. 


History: 1953 Comp., § 48-15-1038, enacted by Laws Liability of bank to joint depositor for removal of 


1967, ch. 61, § 59. name from account at request.of other joint depositor, 39 
Cross references, — For joint savings accounts gener- A.L.R.4th 1112. 
ally, see 58-10-683B NMSA 1978. , 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, vo. 10 Am, 
dur. 2d Banks §§ 369 to 389, 


58-10-62. Accounts of fiduciaries. 


Any association or federal association may accept.savings accounts in the name of any admin- 
istrator, executor, custodian, conservator, guardian, trustee or other fiduciary for a named benefi- 
ciary or beneficiaries. The fiduciary may vote as a member as if the membership were held abso- 
lutely, and he may open, make additions to and withdraw any such account in whole or in part. 
The withdrawal value of the account and earnings thereon or other rights relating thereto may be 
paid or delivered in whole or in part to the fiduciary without regard to any notice to the contrary 
as long as the fiduciary is living. Payment or delivery to the fiduciary, or a receipt or acquittance 
signed by the fiduciary to whom the payment or delivery of rights is made, is a valid release and 
discharge of the association for the payment or delivery made. Whenever a person holding an ac- 
count in a fiduciary capacity dies and no written notice of the revocation or termination of the 
fiduciary relationship has been given to the association, and the association has no written notice 
of any other disposition of the beneficial estate, the withdrawal value of the account. and earnings 
thereon or other rights relating thereto may, at the option of the association, be paid and deliv- 
ered in-whole or in part.to the beneficiary, beneficiaries or to a legally. authorized successor fidu- 
ciary. Whenever an account is opened by any person describing himself in opening the account as 
trustee for another and no other notice of the existence and terms of a legal and valid trust than 
this description has been given in writing to the association, in the event of the death of the person 
described as trustee, the withdrawal value of the account or any part thereof, together with the 
earnings thereon, may be paid to the person for whom the account was thus described to have been 
opened or to a legally authorized successor trustee. Payment and delivery to any beneficiary, bene- 
ficiaries or designated person, or a receipt or acquittance signed by any beneficiary, beneficiaries or 
designated person for any payment or delivery, is a valid release and discharge of the association 
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for the payment or delivery made, No association paying any fiduciary, beneficiary or designated 
person in accordance with the provisions of this section is Hable for any rages inheritance or suc- 
cession taxes which may i due to this state. ' 


« 


History: 1953 Comp., § 48-15-104, enacted by Laws ms ANNOTATIONS 


196Tichi6l; $160; LNMInehiAaasws. Am. Jur. 2d, A.L.R. and C.J.8. references. Sam Am. 
f dur, 2d roe 8§ 275, 303 to Bon 


58-10-63. Withdrawals from savings ze ito 3 


A. Any savings account holder may, at any time, present a written application for withdrawal 
of all or any part of his savings account except to the extent it may be pledged to the association or 
to another person on the books of the association. The association may pay in full each withdrawal 
request as presented without requiring that written application be made. When an association 
is unable to pay all withdrawal requests within a.period of thirty days from the date of receipt 
of written request, the association shall number and file all withdrawal requests in the order 
received and'proceed in the following: manner eee any oasear cies seu Kia remains mmpeit for 
more than thirty days: . 

»(1). withdrawal ee onl shall be paid in the ee received pel if any. aldens of a cavings ac- 
count or accounts has requested the withdrawal of more than one thousand:dollars ($1,000), he shall 
be paid one thousand dollars ($1,000) in order when reached and his withdrawal request shall be 
charged with that amount as paid and shall be renumbered and placed at the:end of the list of with- 
drawal requests, and thereafter, upon again being reached, shall be paid a like amount but not ex- 
ceeding the withdrawal value of his savings account, and until the withdrawal request has been paid 
in full shall continue to be so paid, renumbered and replaced at the end of the withdrawal requests 
on file. When any such request is reached for payment, the association shall advise the holder of the 
savings account by certified mail to his last address of record on the books of the association and, un- 
less the holder applies in person or in writing for the payment of the withdrawal request within thirty 
days from the date of the mailing of the notice, no payment on account of the withdrawal request shall 
be made and the request shall be cancelled. The board of directors may pay on an equitable basis an 
amount not exceeding two hundred dollars ($200) to any holder of a savings account or accounts in 
any calendar month without regard to any other provision ofthis section; . , 

(2) when an association is unable to pay all withdrawal requests within a period Bat ex- 
ceeding thirty days from the date of receipt of written request, it shall allot to the payment of such 
requests the remainder of the association's receipts from all sources after deducting from total 

receipts appropriate amounts for expenses, required payments on indebtedness, earnings distrib- 
utable in cash to holders of savings accounts and a fund for general corporate purposes equivalent 
to not more than twenty percent of is association's Apielasc from holders Sige its Hee accounts 
and from its borrowers. 

B. When a savings account is opened in any association or federal association in the names 5 of 
two or more persons, whether minor or adult, in such form that the money in the account is pay- 
able to either, or the survivor or survivors, the account and all additions thereto is the property of 
the persons as joint tenants. The money in the account may be paid to, or on the order of any one 
of the persons during his lifetime or to, or on the order of any one of the survivors of them after 
the death of any one or more of them. The opening of the account in such form is, in the absence of 
fraud or‘undue influence, conclusive evidence in any action to which either the association or the 
surviving party or parties is a party of the intention of all of the parties to the account to vest title 
to the account and the additions thereto in the survivor or survivors. By written instructions given 
to the institution by all the parties to the account, the signature of more than one of the persons 
during their lifetimes or of more than one of the survivors after the death of any one of them may 
be required on any check; receipt or withdrawal order, in which case the institution shall pay the 
money in the account only in accordance with the instructions, but no such instructions shall limit 
the right of the survivor or survivors to receive the money in the account. Payment of all or any 
money in the account as provided in this subsection discharges the institution ‘from liability with 
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respect to the money paid prior to receipt by the institution of written notice from any one of them 
directing the institution not to permit withdrawals in accordance with the terms of the account or 
the instructions. After receipt of such notice, an institution may refuse, without liability, to honor 
any check, receipt or withdrawal order on the account pending determination of the rights of the 
parties. No institution paying any survivor in accordance with the provisions of this subsection is 
liable for any estate, inheritance or succession taxes which may be due this state. 


History: 1953 Comp., § 48-15-106, eres by Laws : Cross references, — For pledges of savings accounts 
1967, ch..61, § 62. in joint tenancy, see 58-10-61 NMSA 1978, 


58-10-64. Redemption of savings accounts. 


At any time funds are on hand for the purpose, an association may redeem, by lot or otherwise 
as determined by the board of directors, all or any part of any of its savings accounts on a dividend 
date by giving thirty days’ notice by mail addressed. to each affected account holder at his last ad- 
dress of record on the books of the association. No association shall redeem any of its savings ac- 
counts when the association is subject to receivership action or when it has applications for with- 
drawal which have been on file for more than thirty days and have not been reached for payment. 
The redemption price of savings accounts redeemed shall be the withdrawal value thereof. If the 
notice of redemption has been given, and if, on or before the redemption date, the funds necessary 
for the redemption have been set aside and continue to be available, dividends upon the accounts 
called for redemption shall cease to accrue from the dividend date specified as the redemption 
date, and all rights with respect to such accounts shall terminate after the redemption date except 
the right of the account holder of record to receive the redemption price. 


History: 1953 Comp., § 48-15-107, enacted by Laws 
1967, ch. 61, § 63. 


58-10-65. Lien on savings accounts, 


Every association operating under the Savings and eet Act [58-10-1 NMSA 1978], or any fed- 
eral association doing business in this state, has a lien, without further agreement or pledge, upon 
all savings accounts owned by any member to whom, or on whose behalf, the association has made 
an advance of money by loan or otherwise and, the lien is a complete and perfected lien for the 
amount or amounts so advanced; upon the default in repayment or satisfaction thereof, the asso- 
ciation may, without notice to, or consent of, the member, cancel on its books all or any part of the 
savings accounts owned by the member and apply the value of the accounts in payment on account 
of the obligation. An association may, by written instrument, waive its lien in whole or in part on 
any savings accounts. Any association may take the pledge of savings accounts of the association 
owned by a member other than the borrower as additional security for any loan secured by an ac- 
count or by an account and real estate, or as additional security for any real estate loan. 


History: 1953 Comp., § 48-15-108, enacted by Laws 
1967, ch. 61, § 64. 


58-10-66. Paying dividends on savings accounts. 


After providing for payment of expenses of operation of the association and for the required min- 
imum transfer to its loss reserves, the board of directors of an association may declare dividends 
or pay interest on savings accounts not to exceed four times a year. An association need not pay or 
credit a dividend or pay interest of less than one dollar ($1.00) on any account or any dividend or 
interest on short term accounts where the savings contract provides for closing the account within 
one year and waives dividend or interest participation. Dividends or interest shall be credited to 
savings accounts on the books of the association unless, upon written request of a savings account 


135 


© 2022 State of New Mexico, Néw Mexico Compilation Commission. All rights reserved. 


58-10-67 FINANCIAL INSTITUTIONS AND REGULATIONS 58-10-69 
holder, the association agrees to pay dividends or: interests in cash..Dividends or interest Nettie in 


cash may be paid by check or fipnik draft. 


History: 1953 Comp., § 4815-109, enacted 1 Laws, - 


Cross references. Bx For dividends,on permanent cap- 
1967, ch, 61, § 65. A 


ital stock, see 58-10-69 NMSA 1978. 


i 


58-10-67. Computation of net income. 


Each association shall close its Hooks on the last bisa! day of June and Decembat each year, 
and at such other times as its bylaws may provide. 


History: 1953 Comp., § 48-15-110, enacted by Toes 
1967, ch. 61, § 66. 


58-10-68. Transfers to loss suey an 


A. Every association without permanent capital stock shall accumulate from its earnings a 
reserve fund for protection against losses. The reserve fund:shall be accumulated by setting aside 
to the fund at each dividend-paying period a sum-equal to two percent of its net earnings before 
dividends until the reserve fund.equals not less than five percent of its total savings liability. The 
reserve fund shall be maintained at this level, and upon any subsequent increase in total savings 
liability, the association shall make additional accumulations atthe rate and times set forth in 
this section for initial accumulations. For the purposes of this subsection, any accumulation of loss 
reserves and undivided profits shall be considered to be part of the reserve fund required. 

B. Every permanent capital stock association shall maintain a net worth totaling at least five 
percent of its total savings liability or at the discretion of the supervisor build up its federal in- . 
surance reserve, or loss reserve, and net worth accounts pursuant to regulations issued by the 
supervisor. If the net worth is less than the amounts specified by regulation of the supervisor, no 
association shall issue savings account or investment certificates except for savings account or 
investment certificates theretofore issued or in connection with loans, and no association shall 
receive additional funds on savings-accounts or investment certificates, but the association may 
credit to savings accounts or investment certificates interest earned thereon: No association shall 
pay any dividends to permanent capital stockholders or distribute any profits to stockholders if 
its net worth is less than, or by such payment or distribution would be reduced below, the amount 


specified by regulation of the supervisor. 


History: 1953 Comp., § 48-15-111, enacted by Laws 
1967, ch. 61, § 67; 1975, ch, 250, § 1. 

Cross references. — For definition of loss reserves, see 
58-10-2D NMSA 1978, 


Cross references. — For meaning of "supervisor", see 


58-10-2J NMSA 1978. 
ANNOTATIONS 


Outstanding capital debentures not used to sat- 
isfy net worth requirements, — Outstanding capital 
debentures or notes may not be used to satisfy the net 


$ 


worth requirements of Section 58-10-47, NMSA 1978, or 
any other section of the Savings and Loan Act except for 
Section 58-10-68 NMSA 1978, which is for the purpose of 
computing an association's reserve requirements. In that 
event, they are to be treated as capital. 1975 Op. Att'y 
Gen. No. 75-53. 

Am. Jur, 2d, A.L.R. and CS. references. — 10 Am. 
Jur. 2d Banks §§ 186, 193, 216. 

9C.J.S. Banks and Banking § 23; 12 CS. Building and 
Loan Associations § 50. 


58-10-69. Dividends on permanent capital stock. 


The balance of net income of an association, if any, may be credited to a surplus, account from 
which the:board of directors of any association with permanent capital stock may, at its discretion 
and at such times as it may determine, declare and pay dividends in cash or additional stock to the 
holders of record. of the stock outstanding at the date the dividends are declared. The reserve fund 
shall, at all times, be maintained at not less than the minimum amounts required in the Savings 
and Loan Act [58-10-1.NMSA.1978]. 
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58-10-70 


History: 1953 Comp.,, § 48-15-112, enacted by Laws 
1967, ch, 61, § 68. 
' Cross references, — For paying dividends on savings 
accounts, see 58-10-66 NMSA 1978. 

For the permanent capital stock association reserve 
fund, see 58-10-68B NMSA 1978. 


ANNOTATIONS 


Capital stock building and loan association 
could pay quarterly dividends on its various classes 


SAVINGS AND LOAN ASSOCIATIONS 


58-10-72 


of shares. 1961-62 Op. Att'y Gen, No. 62-58. (opinion ren- 
dered under former law), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks 88 414 to 418. 

9 C.J.S, Banks and Banking § 603; 12 C.J.S, Building 
and Loan Associations § 26. 


58-10-70. Use of surplus accounts and expense fund contributions. 


At any closing date, any association may use all or any part of any surplus accounts, hates 
earned or paid in, or any expense fund contributions on its books at the time, to meet all or any 
part of the expenses of operating the association for the period just closed, required transfers to 
loss reserves or the payment or credit of dividends declared on savings accounts. 


History: 1953 Green § 48-15-1138, enacted - Laws 
1967, ch. 61, § 69. 

Cross references. — For the date when an association 
must close its books, see 58-10-67 NMSA 1978. 


‘ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C. J.S. references. — 10 Am. 
Jur, 2d Banks § 40. 
9 C.J.S, Banks and ener § 466. 


58-10-71. Savings and loan supervisor. 


There is created the "savings and loan bureau" in the financial institutions division of the com- 
merce and industry department [regulation and licensing department]. The chief of the bureau 
shall be the “savings and loan supervisor." The supervisor and any examiners shall not be in- 
terested in any association directly or indirectly, or be directors, officers, employees, borrowers, 
trustees or attorneys for any association, or received [recetvel, directly or indirectly, any payment 


or "gratuity from any association. 


History: 1953 Comp., § 48-15-114, enacted by Laws 
1967, ch. 61, § 70; 1977, ch. 245, § 43. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1983, ch, 297, § 33 abolished the commerce and 
industries department. See 9-16-4 NMSA 1978 for the fi- 
nancial institutions division. 


if the position of chief of the savings and loan bureau is 
vacant, see 58-10-2J NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10:Am. 
Jur. 2d Banks § 17. 


) 9 C.J.S. Banks and Banki 10 et seq. 
Cross references..— For provision that "supervisor" enka and Banna Mee een 


also means "director of the financial institutions division" 


58-10-72. General powers of supervisor. 


The supervisor has general supervision over all:associations and corporations subject to the 
provisions of the Savings and Loan Act [58-10-1 NMSA 1978]. He may promulgate general regula- 
tions for the administration and enforcement of the Savings and Loan Act. He shall enforce the 
purpose of the Savings and Loan Act by use of the powers therein conferred and by reference to 
the courts for injunctive or other relief whenever necessary. The regulation-making power of the 
supervisor shall not be exercised unless notice of the terms or substance of the proposed regula- 
tion or amendment to existing regulations has been given to all associations subject to regulation 
under the Savings and Loan Act, by mail, and if, within twenty days after issuance of the notice, 
as many as two associations request a hearing on the proposal, the supervisor shall call.a hear- 
ing at which any interested party may present evidence or argument relating to the proposal. 
After consideration of any relevant matter available from the files and records of the supervisor 
or presented at the hearing, any regulation or amendment approved and adopted pursuant to 
the hearing shall be promulgated in written form and the effective date thereof fixed by order of 
adoption ‘and promulgation. Within thirty days thereof, any party aggrieved may appeal from the 
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58-10-73 FINANCIAL INSTITUTIONS AND REGULATIONS 58-10-76 
ruling under the provisions of the Savings and Loan Act by giving notice of appeal, which shall be 
served on the supervisor and all parties of record in the manner provided by law for the service of 


summons in civil proceedings. 


History: 1953 Comp., § 48-15-115, enacted by Laws 
1967, ch. 61, § 71. 


For meaning of "supervisor", see 58-10-2J NMSA 1978. 


Cross references, — For appeals from the supervisor's ANNOTATIONS 


orders or decisions, see 58-10-84B and 58-10-92 NMSA Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


1978. Jur, 2d Banks §§ 17, 21, 26. 
For service of summons, see Rule 1-004 NMRA. oe C..S. ns anit Banking §§ 131, 139. 


58-10- 73. Regulations. 


In the exercise of his power to promulgate regulations under the Gangs and Loan Act [58-10-1 
NMSA 1978], the supervisor shall act in the interest of promoting and maintaining a sound sav- 
ings and loan association system, the security of the savings account holders and other customers, 
the preservation of the liquid position of associations and in the interest of preventing injurious 
credit expansions and contractions. 


History: 1953 Comp., § 48-15-116, enacted by Laws 
1967, ch. 61, § 72. 

Cross references, — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


ANNOTATIONS ‘ 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks 8§ 10 to 19. 
9C.J.S. Banks and Banking §§ 131, 139. 


58-10-74. Confidential information. 


The supervisor, deputy and his employees shall not divulge any information acquired by them in 
the discharge of their duties under the Savings and Loan Act [58-10-1 NMSA 1978] except as nec- 
essary by law or under order of court, The supervisor may furnish information as to the condition 
of any association to the federal home loan bank board of Washington, D. C., or the federal savings 
and loan insurance corporation, any regional federal home loan bank or other savings and loan 
association department of any other state. 


History: 1953 Comp., § 48-15-117, enacted by Laws 
1967, ch. 61, § 73. 

Cross references, — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


New Mexico financial institutions to the state treasurer, 
absent express statutory authorization for such release. 
1979 Op. Att'y Gen. No. 79-22. 


Am. Jur, 2d, A.L.R. and C.J.S, references. — 10 Am. 
Jur. 2d Banks § 216. t 
Bank's liability, under state law, for disclosing informa- 
tion concerning depositor or customer, 81 A.L.R.4th 377. 
9 C.J.S. Banks and Banking §§ 270, 283. 


ANNOTATIONS 


Furnishing information to state treasurer prohib- 
ited. — The financial institutions division is prohibited 
from furnishing information on the financial condition of 


58-10-75. Supervisor; disposition of fees. 


All money collected by the supervisor shall be paid to the state treasurer for credit.to the state 
general fund. 


Cross references, — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


Wistore: 1953 Comp., § 48-15-118, enacted by Laws 
1967, ch. 61, § 74. 


58-10-76. Audits and examinations; fees. | but ORY: 


The supervisor shall, at least once each year without previous notice, examine or cause an 
examination to be made into the affairs of each association subject to the Savings and Loan Act 
[58-10-1 NMSA 1978]. If an association is not audited at least once each year in a manner sat- 
isfactory to the supervisor, he shall order an audit to be made by an independent public audit- 
ing firm at the expense of the association. Upon completion of any audit, two copies, signed and 
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58-10-77 SAVINGS AND LOAN ASSOCIATIONS 58-10-79 


certified by the auditor making the audit, shall be filed with the supervisor. The supervisor, any 
deputy supervisor or his examiners or auditors shall have free access to all books and records 
of an association which relate to its business, and books and records kept by any officer, agent 
or employee relating to, or upon which, any record of its business is kept; and may summon 
witnesses and administer oaths or affirmations in examination of the directors, officers, agents 
or employees of any association, or any other person in relation to its affairs, transactions and 
condition, and may require and compel the production of records, books, papers, contracts or 
other documents by court order if not voluntarily produced. Every association examined shall 
pay a fee of two hundred dollars ($200) for each examination, together with a further fee for each 
examination in an amount equal to three-fourths of one-hundredth of one percent of the total as- 
sets of the association examined on the day of the examination. An additional fee of fifty dollars 
($50.00) shall be added for each branch examined. 


History: 1953 Comp., § 48-15-119, enacted by Laws » ANNOTATIONS 
1967, ch. 61, § 75. 

Cross references. — For records and access to them _ Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
generally, see 58-10-25, 58-10-26 NMSA 1978. Jur. 2d Banks §§ 216, 266. TY 

For subpoena for production of documentary evidence, 12 Purposes for which officer may. exercise right to exam- 
see Rule 1-045 NMRA. ine books and records, 15 A.L.R.2d 11, 

For meaning of "supervisor", see 58-10-2 NMSA 1978. 9 C.J.S. Banks and Banking § 16 et seq. 


58-10-77. Other examinations. 


The supervisor may examine any service corporation in which an association has invested its 
funds, and any corporation owning twenty-five percent or more of the outstanding capital stock of 
an association, the same as if the corporation were an association. 


History: 1953 ae ila § 48-15-119.1, enacted by ANNOTATIONS 


Laws 1976, ch. 57, § 8 
Cross references. — For definition of service corpora- Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


tion, see 68-10-21 NMSA 1978. Jur. 2d Banks §§ 216, 266. _ 
For meaning of "supervisor", see 58-10-2J NMSA 1978. 9 C.J.S. Banks and Banking § 15 et seq. 


58-10-78. Federal examination. 


The supervisor may accept the report of examination of any association by the federal home loan 
bank board or the federal savings and loan insurance corporation in lieu of any examination re- 
quired by the Savings and Loan Act [58-10-1 NMSA 1978]. If the supervisor examines or causes to 
be examined any association in conjunction with an examination by any of these federal agencies, 
the examination shall be deemed equivalent to two separate examinations. 


History: 1953 Comp., § 48-15- 120, enacted by Laws Right of federal deposit insurance corporation to injunc- 
1967, ch. 61, § 76. | tive relief in enforcement of its regulations, 22 A.L.R. Fed. 
Cross references. — For meaning of "supervisor", see 918, 
58-10-2J NMSA 1978. 9 C.J.S. Banks and Banking §§ 652, 665. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks 88 220 238. 


58-10-79. Additional examinations. 


Whenever, in the judgment of the supervisor, the condition of any association Seales it neces- 
sary or expedient to make an additional examination, or to devote any extraordinary attention to 
its affairs, the supervisor shall cause the work to be done at the expense of the association. A com- 
plete copy of the report of all examinations shall be furnished to the association examined. Every 
report of examination shall be presented to the board of directors at its next regular meeting, or at 
a special meeting called for the purpose, and noted in the minutes. 
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History: 1958 Comp., § 48-15-121, enacted by Laws «= |. a ANNOTATIONS © } 


1967, ch. 61, § 77. 
Cross references. — For meaning of "supervisor", see Am. Jur, 2d, A.L.R. and C.J. 8. references. — 10 Am. 


-10- Gr Jur, 2d Banks § 216, 
it es rie satan tis ; A; 9 C.J.S, Banks and Banking § 15 et:seq. 


58-10-80.. Order to diveontiiie violations. 


As a result of any examination, or from any report made to Fim; if ibe supervisor finds that any 
association or any director, officer or employee of any association is violating the provisions of the 
charter or bylaws of the association, or the laws of this state or the United States or any lawful 
regulation promulgated by the supervisor, he shall deliver a formal written order to the board of 
directors of the association in which the facts known to the supervisor are set forth, demanding 
the discontinuance of the violation and conformance with all requirements of law. The association 
affected by the order may;\within thirty days after the order has been delivered to the association, 
request a public or private hearing before the supervisor with regard to the order, at which hear- 
ing any pertinent evidence relating to the order or the facts stated therein may be presented. After 
the hearing, the supervisor, on the basis of the evidence presented, shall either continue the order 
in effect, modify it or set it aside. The hearing shall be on the record and the cost of'a transcript of 
the hearing shall be paid by the association. 


History: 1953 Comp., § 48-15-122, enacted by Laws Cross references. — For meaning of "supervisor"; see 
1967, ch. 61, § 78. 58-10-23 NMSA 1978, 


58-10-81. Removal of directors, officers and employees. 


The supervisor may require that any director, officer or employee of an association who has par- 
ticipated in a violation, as described in Section 78 [58-10-80 NMSA 1978] of the Savings and Loan 
Act, be removed from the association if the action of the person or persons concerned was know- 
ingly and willfully taken. Prior to entering an order of removal, the supervisor shall deliver.a full 
statement of the acts and conduct to which he objects to the board of directors of the association 
and to the person or persons concerned, along with a statement of his intention to enter a removal 
order. If a hearing on the matter is requested within thirty days after the delivery, the supervi- 
sor shall hold a public or private hearing at which any pertinent evidence relating to the matters 
set forth in the statement may be presented. After the hearing, the supervisor, on the basis-of the 
evidence presented at the hearing, may proceed to enter an order for the immediate removal of the 
director, officer or employee affected, a reprimand of the individuals and association concerned or a 
dismissal of the entire matter. If no hearing is requested within the time specified, the supervisor 
may proceed to enter an order of removal on the basis of the facts set forth in his original state- 
ment, 


History: 1953 Comp.,; § 48-15-1238, enacted by Laws Cross references. — For meaning of "supervisor", see 
1967, ch. 61, § 79. 58-10-2J NMSA 1978. ; 


58-10-82. Order to refrain from voting shares. 


In addition to other powers conferred by law, the supervisor may order any shareholder or person 
entitled to vote in an association to refrain from voting his shares or membership on any matter 
if he finds that such order is necessary to protect the association against reckless,.incompetent or 
careless management, to safeguard the accounts of its members or to prevent the willful violation 
of the Savings and Loan Act [58-10-1 NMSA 1978] or of any lawful rule or order issued thereunder, 
in which case the shares of such a shareholder or membership of such person entitled to vote shall 
not be counted in determining the existence of a quorum or a percentage of the outstanding shares 
or membership necessary to take any corporate action, Prior to‘entering such an order, the super- 
visor shall deliver a full statement of the facts supporting such proposed order to the shareholder 
or person concerned and to the board of directors of the association, along with a statement of his 
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58-10-83 SAVINGS AND LOAN ASSOCIATIONS 58-10-84 
intention to enter the order. If a hearing on the matter is requested within thirty days after the 
delivery, the supervisor shall hold a public or private hearing at which any pertinent evidence re- 
lating to the matters set forth in the statement may be presented. After the hearing the supervisor 
shall enter an appropriate order based on his findings from the evidence presented. If no hearing 


is requested within the time specified, the supervisor may proceed to enter an order on the basis of 


the weit set forth in his original statement. 


History: 1953 Gomis § 48-15-128.1, enacted by 
Laws 1976, ch. 57, § 4. 

Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


ANNOTATIONS 


Am, Jur, 2d, ALR. and C.J.8. references, — 10 Am, 
Jur. 2d Banks § 71, 


Construction, application and effect of constitutional 
provisions or statutes relating to cumulative voting of 
stock for bank directors, 43 A,L.R.2d 1322. 

9 C.J.S. Banks and Banking § 66. 


58-10-83. Emergency power of supervisor. 


Notwithstanding the procedures set forth in Sections 71, 78 and 79 [58-10-72, 58-10-80 and 58- 
10-81 NMSA 1978] of this act, should the supervisor determine that an emergency exists which 
requires him to exercise, without delay, any of his powers granted under Sections 71, 78 and 79, he 
may issue, without notice, hearing or delay, any regulations or orders authorized by said sections, 
to any association, officers or directors, and require immediate compliance therewith, Such emer- 
gency regulations or orders shall remain in effect until a hearing thereon has.been held, within 
ten days after the effective date of said regulation or order, and final determination has been made 
thereon as provided in said Sections, 71;.78 and 79. 


History: 1953 Comp., § 48-15-124, enacted by Laws 
1967, ch. 61, § 80. 

Compiler's notes. — Meaning of "this act" means the 
provisions of the Savings and Loan Act that were enacted 
by Laws 1967, ch. 61, 8 1-101. See also notes to 58-10-1 
NMSA 1978. 

Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


ANNOTATIONS 


State and federal regulations need not be identi- 
cal. — A state emergency regulation was not invalid, even 
though it sought to restrict state chartered savings:and 


time when similar loans were authorized by institutions 
chartered by the federal government. The regulatory pro- 
visions of the state and federal government need not be 
identical or in agreement with each other. State v. Gris- 
som, 1987-NMCA-1238, 106 N.M. 555, 746 P.2d 661, cert. 
denied, 106 N.M. 439, 744 P.2d 912. ea 

Setting forth basis in writing prior to promulga- 
tion. — Paragraph B of Section 12-8-4 NMSA 1978, which 
requires that the basis for an.agency action be set forth in 
writing prior to the promulgation of an emergency rule, 
does not apply to the Savings and Loan Act. State v. Gris- 
som, 1987-NMCA-123, 106 N.M. 555, 746 P.2d 661, cert. 
denied, 106 N.M. 4389, 744 P.2d 912. : 


loan associations from making loans on timeshares at a 


58-10-84. When order is final; appeal. 


_A. Ifa hearing has been held in regard to an order made pursuant to Section 58-10-80 or 58- 
10-81 NMSA 1978 and the supervisor's order is continued either in its original form or a modified 
form, the order is final when the supervisor enters his decision in the record of the hearing after 
the hearing. If no hearing is requested on the order, the order is final after the expiration of thirty 
days from the date the order is entered by the supervisor. 

B. The supervisor's decision after any hearing under the Savings and Loan Act [58-10-1 
NMSA 1978] shall be served on each party of record and shall contain the same elements as 
required in Section 58-10-18 NMSA 1978. Any party aggrieved by the decision of the supervi- 
sor after hearing may appeal to the district court pursuant to the provisions of Section 39-3-1.1 
NMSA 1978. . 


History: 1953 Comp., § 48-15-125, enacted by Laws 
1967, ch. 61, § 81; 1998, ch. 55, § 54; 1999, ch. 265, § 57, 

Cross references. — For procedure for appeal, see 58- 
10-92 NMSA 1978, 

For meaning of "supervisor", see 58-10-2J NMSA 1978, . 


The 1999 amendment, effective July 1,1999, substituted 
"Section 39-3-1.1" for "Section 12-8A-1" in Subsection B. ~ 

The 1998 amendment, effective September 1, 1998, 
in Subsection A, substituted "pursuant to Section 58-10- 
80 or 58-10-81 NMSA 1978" for "under Sections 78 or 79 
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58-10-85 


of the Savings and Loan;Act", inserted "his decision" and 
deleted "his decision" following "hearing"; in Subsection B, 
inserted "as", substituted "58-10-18 NMSA 1978" for "13 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-10-87 


the provisions of Section 12-8A-1 NMSA 1978" for "in the 
county in which the party resides. or in which its principal 
office is located". 


of the Savings and Loan Act" and substituted "pursuant to 


58-10-85. Receivership. 


If, in the judgment of the supervisor, the public interest requires it, he may apply to the dis- 
trict court of the county in which the principal office of any association is: located for the: ap- 
pointment of a receiver for the association, The court shall appoint a receiver as applied for’ if it 
finds that either the association's assets in the aggregate do not have a fair value equal to the 
total liabilities of the association to its creditors and to all holders of savings accounts, or that 
the association is in violation of any final order of the supervisor and that the alleged violations 
cannot otherwise be corrected. All proceedings in regard to such applications shall be governed 
by the laws of this state applicable to receiverships generally. The supervisor, his deputy or an 
examiner shall not be disqualified from being appointed by the court as a receiver. The receiver, 
upon appointment by the court, shall immediately take charge of the affairs of thé association, 
subject to direction of the court, and proceed to conduct the business of the association or to take 
steps as necessary to conserve the assets and protect the rights of the creditors of the association 
and its members as may be ordered by the court. If the association is insured by the federal sav- 
ings and loan insurance corporation, the corporation may be tendered appointment as receiver 
or coreceiver. If it accepts the appointment, it may ‘nevertheless make loans on the security of, 
or purchase at public or private sale, any part or all of the assets of the association of which it is 
receiver or coreceiver if the loan or purchase is approved by the court. The directors, officers and 
attorneys of an association in office at the time of the initiation of any proceeding under this sec- 
tion may contest the proceedings and shall be reimbursed for reasonable'expenses and attorney 
fees by the association or from its assets, the amount of which shall be fixed by the court. 


— When the assets of a savings and loan association are 
liquidated by. a receiver pursuant.to an order of the court, 
the association is terminated and its "charter" or author- 
ity to transact business is terminated as well. Therefore, 
no "charter" or valid franchise remains entitling a subse- 
quent purchaser to engage in the savings and loan busi- 
ness, 1981 Op, Att'y Gen, No. 81-22. 


History: 1953 vee « § 48-15-126, enacted by Laws 
1967, ch. 61, § 82. ; 

Cross references, — For: meaning of " supervisor", see 
58-10-2J NMSA 1978. 


ANNOTATIONS 


Subsequent purchaser cannot engage in savings 
and loan business when association liquidated. 


58-10-86. Communications from supervisor. | 


Every approval or rejection by the supervisor given pursuant to the provisions of the Savings 
and Loan Act [58-10-1 NMSA 1978], and every communication having the effect of an order or 
instruction to any association, shall be sent by mail to the association affected, addressed to its 
president at the principal office of the association, and shall be presented to the board of directors 
of the association at its next regular meeting, or at a special meeting called for the purpose, and 
noted in the minutes of the meeting. 


History: 1953 Comp., § 48-15-127, enacted by Laws 
1967, ch. 61, § 83. 


Cross references, — For meaning of ' supervisor", see 
58-10-2J NMSA 1978. 


58-10-87. Reorganization; merger; eoubelidetion’ 


Pursuant to a plan adopted by the board of directors and approved by ee supervisors [supervi- 
sor] as equitable to the members of the association and as not impairing the usefulness and suc- 
cess of other properly conducted associations in the same vicinity, an association may reorganize 
or merge or consolidate with another association or federal association. The plan of reorganiza- 
tion, merger or consolidation shall be approved by a majority of the total vote of the members or 
stockholders who are entitled to vote. Approval may be voted at either an annual meeting or at a 
special meeting called to consider the action. In all cases, the corporate continuity of the resulting 
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corporation shall possess the same incidents as that of an association which has converted i in ac- 
cordance with the Savings and Loan Act [58-10-1 NMSA 1978]. 


History: 1953 Comp., § 48-15-128, enacted by Laws savings and loan association is required to obtain both 
1967, ch. 61, § 84. the savings and loan supervisor's approval and the vote of 
Bracketed material. — The bracketed material was the association's stockholders on any plan for the reorga- 
inserted by the compiler and is not part of the law. nization, merger or consolidation of the association with 
Cross references. — For meetings and voting gener- another association. This is not required, however, if the 
ally, see 58-10-24 NMSA 1978. entire transaction consists of a purchase of assets and as- 
For meaning of "supervisor", see 58-10+2) NMSA 1978. sumption of liabilities,.1982 Op. Att'y Gen. No. 82-13. 
ANN OTATIONS — - 


Requirements not applicable to purchase of one 
association by another. — The board of directors of a 


58-10-88. Voluntary liquidation. 


At any annual meeting or any special meeting called for the purpose, any association may, by 
majority vote of its members or stockholders who are entitled to vote, resolve to liquidate and dis- 
solve the association. Before the resolution takes effect, a copy certified by the president and the 
secretary of the association, together with an itemized statement of its assets and liabilities sworn 
to by a majority of its board of directors, shall be filed with, and approved by, the supervisor. When 
the supervisor has approved the resolution, it is thereafter unlawful for the association to accept 
any additional savings accounts or additions to savings accounts or to make any additional loans, 
but all its income and receipts in excess of actual expenses of liquidation of the association shall 
be applied to the discharge of its liabilities. The board of directors of the association, under the 
supervision of the supervisor and in accordance with a plan of liquidation approved by him, shall 
thereupon proceed to liquidate the affairs of the association and reduce its assets to cash for the 
purpose of paying, satisfying and discharging all existing liabilities and obligations of the associa- 
tion, including the withdrawal value of all savings accounts, the balance remaining, if any, to be 
distributed pro rata among the savings account holders of record on the date of adoption by the 
association of the resolution to liquidate; but if the association has outstanding permanent capital 
stock, any balance remaining after all liabilities and obligations have been fully paid'and satisfied, 
including the withdrawal value of all savingsaccounts, shall be distributed among the holders of 
the stock in proportion to their stockholding. All expenses incurred by the supervisor or any of his 
representatives during the course of any liquidation shall be paid from the assets of the association. 
Upon completion of liquidation, the board of directors shall file-with the supervisor a final report 
and accounting of the liquidation. Approval of the report by the supervisor is a complete and final 
discharge of the board of directors and:each member in connection with the liquidation of the as- 
sociation. 


History: 1953 Comp., § 48-15-129, enacted by Laws association could dissolve under 51-7-1, 1953 Comp. (for- 


1967, ch, 61, § 85. mer dissolution of corporation provision), as well as un- 
Cross references. — For dissolution of corporation der 48-15-18, 1953 Comp. (former voluntary liquidation 
generally, see 53-16-1 to 53-16-24 NMSA 1978. provision), this last being an operative provision of the 
For meaning of "supervisor", see 58-10-2J NMSA 1978. Building and Loan Association Act. 1955-56 Op, Att'y Gen, 
. 56-6482. , 
ANNOTATIONS Py : : w 


Building and loan association could also dissolve 
under general corporation law. — A building and loan 
58-10-89. Exemption from securities laws. 


Associations, their officers, employees and agents, savings accounts and the sale, issuance, 
transfer and offering of savings accounts of any association or federal association are exempt from 
laws of this state which provide for supervision, registration or regulation in connection with the 
sale, issuance, transfer or offering of securities, insofar as such savings accounts are concerned. 
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History: 1953 Comp., § 48-15-1380, enacted by Laws For investment securities, see Chapter 55, Article 8 
1967, ch, 61, § 86; 1978, ch. 185, § 1. NMSA 1978. 
Cross references. — For securities generally, see 


Chapter 58, Article 13B NMSA 1978. 


58-10-90. All businesses to conform. 


- Any association or corporation authorized to conduct a building and loan association, savings 
and loan association, building society or other similar business under prior law, by whatever name 
known, which has substantially the same purpose as an association, upon the effective date of the 
Savings and Loan Act [58-10-1 NMSA 1978], is subject to the provisions of the Savings and Loan 
Act unless otherwise expressly exempted, and shall thereafter be deemed to exist, by virtue of the 
Savings and Loan Act. The name, rights, powers, privileges and immunities of each such associa- 
tion or corporation shall be governed, controlled, construed, extended, limited and determined by 
the provisions of the Savings and Loan Act as if the corporation had been incorporated pursuant 
thereto, and the articles of association, certificate of incorporation or charter, however entitled, 
bylaws and constitutions or other rules of every corporation are amended to conform with the 
provisions of the Savings and Loan Act, with or without the issuance or approval by the supervisor 
of conformed copies of the documents, ris the same are void to the extent that they are inconsis- 
tent with the provisions of the Savings and Loan Act except that obligations or any valid contract 
existing at the effective date of the Savings and Loan Act is not impaired by the provisions of the 
Savings and Loan Act and no association shall be required to change its name. : 


History: 1953 Comp,, § 48-15-131, enacted by Laws Cross references, — For meaning of " "supervisor", see 
1967, ch. 61, § 87. 58-10-2J NMSA 1978. 

Effective dates: — Laws, 1967, ch..61, § 101, made the 
Savings and Loan Act effective on July 1, 1967. 


58-10-91. Outstanding items considered as savings accounts. 


From the effective date of the Savings and Loan Act [58-10-1 NMSA 1978], any shares, stock, 
share accounts and investment certificates, except permanent capital stock and except shares or 
share accounts not entitled to dividends, which an association subject to the Savings and Loan Act 
has outstanding shall be considered as savings accounts. 


History: 1953 Comp., § 48-15-132, enacted by Laws ANNOTATION: Ss 


1967, ch, 61, § 88. ‘ ‘g 
Effective dates. — Laws 1967, ch. 61, § 101, made the _ Money placed in a savings and loan association 
Savings and Loan Act effective on July 1, 1967. is not called a deposit. 1968 Op. Att'y Gen, No. 68-19, | 


58-10-92. Judicial review. 


A. Except as to matters covered by, or appealable under, Section 13 [58-10-13 NMSA 1978] of 
the Savings and Loan Act, any association or person aggrieved and directly affected by a decision, 
order or regulation of, or failure to act by, the supervisor, may appeal to the district court of the 
county in which the person resides or maintains its principal office within thirty days after issu- 
ance of the order or within thirty days after it becomes reviewable. The filing of an appeal does not 
stay enforcement of an order unless the court orders a stay upon terms it deems proper. 

B. The district court may affirm the order of the supervisor, may direct the supervisor to take 
action as affirmatively required by law or may reverse or modify the order of the supervisor if the 
court finds the order was: 

(1) issued pursuant to an unconstitutional statutory provision; 
(2) in excess of statutory authority; 

(3). arbitrary or capricious; 

(4) issued upon unlawful procedure; or 

(5) not supported by substantial evidence in the record. 
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58-10-93 


SAVINGS AND LOAN ASSOCIATIONS 


58-10-95 


C. The decision of the district court may be appealed to the court of appeals as in other civil cases. 


History: 1953 Comp., § 48-15-1383, enacted by Laws 
1967, ch. 61, § 89. 

Cross references. — For when order is final, see 58- 
10-84 NMSA 1978. 

For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA. 

For meaning of "supervisor", see 58-10-2J NMSA 1978. 

For scope of review of the district court, see Zamora v. Vil- 
lage of Ruidoso Downs, 120 NiM. 778, 907 P.2d 182 (1995). 


ANNOTATIONS 


There is no presumption against judicial review’ 


and in favor of administrative absolution unless that 
purpose is fairly discernible in the statutory scheme, and 
there is no evidence in the Savings and Loan Act (Sec- 
tion 58-10-1 NMSA 1978 and notes thereto) indicating the 
legislature intended'to preclude judicial review. Rather 


58-10-93, Slander; felony. 


the act indicates the contrary. De Vargas Sav. & Loan 
Ass'n v, Campbell, 1975-NMSC-026, 87 N.M. 469, 535 P.2d 
1320. 

Assertion of undue competitive injury grant, 
standing to combat branch. — To attain standing in 
a suit arguing the unlawfulness of governmental action, 
the complainant must allege that he is injured in fact or 
is imminently threatened with injury, economically or 
otherwise. Appellants had standing to seek review of the 
supervisor's order as associations "aggrieved and directly 
affected" by it where they asserted they would suffer from 
undue competitive injury if another branch was permit- 
ted in Santa Fe, and that another branch would not be to 
the advantage of the community; the protection of these 
interests is explicitly recognized in Section 58-10-17A 
NMSA 1978. De Vargas Sav. & Loan Ass'n v. Campbell, 
1975-NMSC-026, 87 N.M. 469, 535 P.2d 1320. 


Any person who knowingly makes, utters, circulates or transmits to another, or others, any state- 
ment untrue in fact, derogatory to the financial condition of any association subject to the Savings 
and Loan Act [58-10-1 NMSA 1978] or any federal association in this state with intent to injure the 
financial institution, or who counsels, aids, procures or induces.another to originate, make, utter, 
transmit or circulate any such statement with like intent, is guilty of a fourth degree felony. 


Cross references. — For the penalty for a fourth de- 
gree felony, see 31-18-15 NMSA 1978. 


History: 1953 Comp., § 48-15-134, enacted by Laws 
1967, ch, 61, § 90. 


58-10-94. Violation of act; civil penalty. 


Any association violating any provision of the Savings and Loan Act [58-10-1 NMSA 1978] or 
any valid regulation made thereunder may be required by the supervisor to pay a civil penalty of 
not less than five dollars ($5.00) a day nor more than twenty-five [dollars] ($25.00) a day to the 
supervisor for each day after notice of the delinquency by the supervisor. The attorney general 
may file suit for collection of this penalty upon certification by the supervisor of the failure of the 
association to remit the penalty assessed by him. The civil penalty imposed by this section does 
not apply during any period i which the alleged violation is being litigated in a court. 


History: 1953 Comp,, § 48-15-135, enacted by Laws 
1967, ch. 61, § 91. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


58-10-95. Violations; criminal penalties. 


It is unlawful for any person to knowingly violate any provision of the Savings and Loan Act 
[58-10-1 NMSA 1978] or any lawful rule or regulation or order of the supervisor and any person 
responsible for such violation is guilty: 

A. of a misdemeanor punishable by imprisonment for a term not exceeding one year or a fine 
not exceeding five thousand dollars ($5,000) or both; or 

B. if the violation was committed with intent to defraud, of a felony punishable by imprisonment 
for a term not exceeding five years or a fine not exceeding ten thousand dollars ($10,000) or both. 


Cross references. — For meaning of "supervisor", see 
58-10-2J NMSA 1978. 


History: 1953 Comp., § 48-15-135.1, enacted by 
Laws 1976, ch. 57, § 5. 
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58-10-96. Suppressing evidence; felony. 


Any officer, director, employee or agent of any association subject to'the Savings and Loan Act 
[58-10-1 NMSA 1978] who, for the purpose of concealing any fact or suppressing any evidence 
against himself or against any other person, abstracts, removes, mutilates, destroys or. secretes 
any paper, book or record of any. association or of the supervisor, is guilty of a fourth degree felony. 


History: 1953 Comp., § 48- 15. 136, enacted by ei Cross references. — For the sesunit for a fourth de- 
1967, ch. 61, $ 92.04 gree felony, see 31-18-15 NMSA 1978. 
For meaning of "supervisor", see 58-10-2J NMSA 1978. 


58-10-97. Disclosure of confidential information; felony; civil liability. 


The supervisor or any examiner, inspector, deputy, assistant or clerk appointed or acting under 
the provisions of the Savings and Loan Act [58-10-1 NMSA 1978] who fails to keep secret any facts 
or information regarding an association obtained in the course of an examination or by reason of 
his official position, except when the public duty of the officer or employee requires him to report 
upon or take official action regarding the affairs of the association examined, or who willfully 
makes a false official report as to the condition of an association, is guilty of a fourth degree felony 
and shall be removed from his office or position. Any officer or employee violating any provision 
of this section, in addition to the criminal penalties imposed, is liable with his bondsmen to the 
person or corporation injured by the disclosure of such secrets. This section does not apply to any 
facts or information, or to any reports of investigations, obtained or made by the supervisor or his 
staffin connection with any application for a charter under the Savings and Loan Act or in connec- 
tion with any ‘hearing held by the supervisor under the Savings and Loan Act, and any such facts, 
information or reports may be included in the records of the appropriate hearing. 


History: 1953 Comp., § 48-15-137, elintted by Laws Existence of fiduciary relationship between bank and 


1967, ch. 61, § 93. depositor or customer so as to impose special duty of dis- 
Cross references. — For the penalty for a fourth de- closure upon bank, 70 A.L.R.3d 1344. 
gree felony, see 31-18-15 NMSA 1978. _...,,9 C.J.S. Banks and Banking §§ 270, 283. 
For meaning of "supervisor", see 58-10-2J NMSA 1978: ; 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur; 2d Banks g 832 


58-10-98. Conversion into federal association. 


_ Any association may convert itself into,a federal association in accordance with the provisions 

of the Home Owners Loan Act of 1938, as amended, upon a vote of fifty-one percent or more of the 
votes.of the members cast at.an annual meeting or.at.any special. meeting called for the purpose. 
A copy of the minutes of the proceedings of the meeting of the members, verified by the affidavit 
of the secretary or an assistant secretary, shall be filed with the supervisor within ten days after 
the meeting. A sworn copy of the proceedings of the meeting, when so filed, shall be presumptive 
evidence of the holding and action of the meeting. Within three months after the meeting, the as- 
sociation shall take action in the manner prescribed, by the laws of the United States to make it 
a federal association. There shall be filed with the supervisor a copy of the charter issued to the 
federal association by the federal home loan bank board or a certificate showing the organization 
of the association as a federal association, ‘certified by the secretary or assistant secretary of the 
federal home loan bank board. A similar copy of the charter or certificate shall be filed by the as- 
sociation with the state corporation commission [public regulation commission]. The failure to file 
these instruments, either with the supervisor or the secretary of state, does ‘not affect the validity 
of the conversion. Upon the grant of any association of a charter by the federal home loan bank 
board, the association receiving’ the charter ceases to be an‘association incorporated under the 
Savings and Loan Act [58-10-1 NMSA 1978] and is no longer subject to the supervision and control 
of the supervisor. Upon the conversion of any association into a federal association, the corporate 
existence of the association does not terminate, but the federal association shall be deemed to be 
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a continuation of the entity of the association converted and all property of the converted associa- 
tion, including its rights, titles and interests in and to all property of whatever kind, whether real, 
personal or mixed, and things in action, and every right, privilege, interest and asset of value or 
benefit then existing or pertaining to it, or which would inure to it, shall immediately by operation 
of law and without any conveyance or transfer and without any further act or deed remain and 
be vested in and continue to be the property of the federal association into which the association 
has converted itself, and the federal association shall have, hold and enjoy them in its own right 
to the same extent as they were possessed, held and enjoyed by the converting association, and 
the federal association, as of the time of the taking effect of the conversion, shall continue to have 
and succeed to all the rights, obligations and relations of the converting association. All pending 
actions and other judicial proceedings to which the converting association is a party shall not 
abate or discontinue by reason of the conversion, but may be prosecuted to final judgment, order 
or decree in the same manner as if the conversion had not been made and the federal association 
resulting from the conversion may continue the action in its corporate name as a federal associa- 
tion, and any judgment, order or decree may be rendered for or against it which might have been 
rendered for or against the converting association. Any association or corporation which has, prior 
to the effective date of the Savings and Loan Act, converted itself into a federal association under 
the provisions of the Home Owners Loan Act of 1933 and has received a charter from the federal 
home loan bank board shall be recognized by the courts of this state to the same extent as if the 
conversion had taken place under the provisions of this section if a copy of the federal charter or 
certificate showing the organization of the association as a federal association has been filed with 
the supervisor. All such conversions are confirmed, and all obligations of an association which has 
converted shall continue as valid obligations of the federal association, and the title to all of the 
property of the association shall be deemed to have continued and vested, as of the date of issu- 
ance of the federal charter, in the federal association as if the conversion had taken place pursuant 
to this section. ) 


History: 1953 Comp., § 48-15-1838, enacted by Laws For meaning of "supervisor", see 58-10-2J NMSA 1978. 


1967, ch, 61, § 94. . Effective dates. — Laws 1967, ch. 61, 8.101, made the 
Bracketed material. — The bracketed material was Savings and Loan Act effective on July 1, 1967. 
inserted by the compiler and is not part of the law. : ‘ 
Laws 1998, ch. 108; § 80 provided that references to the. ANN OTATIONS 
state corporation commission be construed as references . Am. Jur. 2d, A.L.R. and CwJ.S. references. — 10 Am. 
to the public regulation commission. Jur, 2d Banks §§ 275, 282. . 
' Cross references. — For the federal Home Owners © 9C.J.9 Banks pet Banking §§ 495, 669, 670; 12 C.J.S. 
Loan Act of 1933, see 12 U.S.C, § 1461. Building and Loan Associations § 117. 


58-10-99. Conversion into state chartered association. 


Any federal association may convert itself into an association under the Savings and Loan Act 
[58-10-1 NMSA 1978] upon a vote of fifty-one percent or more of the votes of members of the fed- 
eral association cast at an annual meeting or at a special meeting called for the purpose. Copies 
of the minutes of the proceedings of the meetings, verified by the affidavit of the secretary or an 
assistant secretary, shall be filed with the supervisor and mailed to the federal home loan bank 
board, Washington, D. C., within ten days after the meeting. When filed, these verified copies of the 
minutes shall be presumptive evidence of the holding and action of the meeting. At the meeting at 
which conversion is voted upon, the members shall also vote upon the directors to be directors of 
the association after conversion takes effect. Such directors then shall execute four copies of the 
petition for certificate of incorporation and four copies of the bylaws provided for in the Savings 
and Loan Act. The supervisor shall insert in the certificate of incorporation a statement that "This 
association is incorporated by conversion from a federal association". Each of the directors chosen 
for the association shall sign and acknowledge the petition for certificate of incorporation as sub- 
scribers thereto and the proposed bylaws as incorporators of the association. All provisions of the 
Savings and Loan Act, so far as applicable, apply to conversion under this section. The supervisor 
may provide by regulation for the procedure to be followed by any federal association converting 
into an association. All provisions regarding property and other rights prescribed in the case of 
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conversion of an association into a federal association apply imreverse order to the conversion of 
a federal association into an association so that the association is a continuation of the corporate 
entity of the mph ps federal association and continues to have all Ohi its ew. and rights. 


History: 1953 Comp., § 48-15-139, enacted by Laws : Cross archers: — For meaning of "supervisor", see 
1967, ch, 61, § 95., 58-10-2J NMSA 1978. | 


58-10-100. Conversion of Aasociation! without permanent stot into 
permanent capital stock association. 


Any abeorlation without permanent capital abhi may convert itself it ‘rite a permanent capital 
stock association upon a vote of fifty-one percent or more of the votes of members of the associa- 
tion without permanent capital stock cast:at an’ annual meeting or at any special meeting called 
for the purpose. Copies of the minutes of the proceedings of the meeting, verified by the affidavit of 
the secretary or an assistant secretary shall be filed with thesupervisor and mailed to the federal 
home loan bank board, Washington, D. C., within ten days after the meeting. When filed, the veri- 
fied copies of the minutes of the meeting shall be presumptive evidence:of the holding and’action 
of the meeting. At the meeting:in which conversion is voted upon, the members shall vote upon 
the directors to be the directors of the permanent capital stock association after conversion takes 
effect. Such directors then shall execute four copies of the petition for certificate of incorporation 
and four copies of the bylaws provided for in the Savings and Loan Act [58-10-1 NMSA 1978]. The 
supervisor shall insertin the certificate of incorporation a statement that "This association is 
incorporated as a permanent capital stock association by conversion from ‘an association without 
permanent capital stock". Each of the directors chosen for the association shall sign and acknowl- 
edge the petition for certificate of incorporation as subscribers thereto and the proposed bylaws as 
incorporators of the association. All provisions of the Savings and Loan Act, so far as applicable, 
apply to conversion under this section. The supervisor may provide by regulation for the procedure 
to be followed by any association without permanent capital stock converting into a permanent 
capital stock association under this section. All provisions regarding property and other rights 
prescribed in the case of conversion of an association into a federal association apply in reverse 
order to the conversion of an association without permanent capital stock into'a permanent capital 
stock association incorporated under this section, so that the permanent capital stock association 
is a continuation of the corporate entity of the converting association without permanent capital 
stock and continues to have all of its property and rights. 


History: 1953 Comp., § 48-15-140, enacted by Laws For conversion of an association into a federal associa- 
1967, ch. 61, § 96. '-s tion, see 58-10-98 NMSA 1978: «.: 
Cross references. — For permanent capital Ar see For meaning of ROP see 58- 10- 2J NMSA 1978. 


58-10-4 NMSA 1978. 


58- 10-101. Foréign associations. 


A. No foreign corporation or akgenc association: shall puiliaat ‘nthe tibirloas of an association 
within this state beyond a radius:of one hundred miles from its principal office. : 
B: Any foreign corporation or foreign association seeking to transact business within this state 
shall: 
(1) comply with all laws of this:state fartaiting to the admission of foreign corporations to 
do business within this state; and 
(2). after receiving permission to do: business in New Mexicd by atte ce with. all require- 
ments set forth in Subsection B(1) of this section, apply to the supervisor for final approval before 
doing any business within New Mexico, submitting to the supervisor all information concerning 
the business of the foreign corporation or foreign association he may require by regulation. The su- 
pervisor may approve the admission to do business upon a reciprocity basis if he determines that 
the state containing the principal office of the foreign corporation or foreign association provides 
equal consideration:to New Mexico corporations and associations.: 
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C. This section does not limit participation in real estate loans with New Mexico associations. 

D. The district court shall enjoin any person, firm, association or corporation,from violating or 
continuing to violate the provisions of this section. 

EK. Any person, firm, association or corporation violating any provision of this section is guilty 
of a misdemeanor and shall be punished by a fine of not more than one thousand dollars ($1,000) 
for each violation. 


History: 19538 Comp., § 48-15-141, enacted by Laws ‘other business of a savings and loan association within 


1967, ch. 61, § 97. _ . this state would have to comply only with the require- 
Cross references, — For licensing of foreign corpora- ' ments set forth in the above section and would not have 

tions, see N.M. Const., art. XI, § 6. to comply with the requirements for "transacting business 
For corporation acquiring security interest in real prop- of an.association" as enumerated in this section. 1969 Op. 

erty being excepted from foreign admission requirements, Att'y Gen. No, 69-13. 

see 538-17-1 NMSA 1978, © Law reviews. — For article, "Attachment:in New Mex- 

ico - Part I," see 1 Nat. Resources J, 303 (1961). 

Compliance with section not required if loaning Jur. 2d Banks § 9. 

money on mortgages, — A foreign savings and loan as- 9 CJ.S. Banks and Banking §§ 28, 29, 30; 12 CJS. 

sociation wishing only to make real estate loans as set Building and Loan Associations § 122. 


forth in Section 38-1-18 NMSA 1978 and not doing any 


58- 10-102. Federal associations; applicability. 


ea federal association nde principal office is located in Net ew Mexico i is aria a fdeBigho, corpora- 
tion. Unless federal laws or regulations provide otherwise, such federal association and its mem- 
bers possesses [possess] all rights, powers, privileges, benefits, immunities and exceptions now 
or hereafter provided by the laws of this state for associations and for the members and savings 
account holders thereof. This section is additional and supplemental;to any provision which, by 
specific reference, is applicable to federal associations and their members. 


History: 1953 Comp,, § 48-15-142, enacted by Laws; Severability clauses, — Laws 1967, ch. 61, § 99, pro- 


1967, ch. 61, § 98. vides for the severability of the Savings and Loan Act if 
Bracketed material. — The bracketed material was any part or application thereof is held invalid. 


inserted by the compiler and is not part of the law. 


58-10-1083. Payment from savings account of decedent. 


A. Where no executor or administrator of a deceased savings account depositor has qualified 
and given notice of his qualification to a savings and loan association, it may pay out of all sav- 
ings accounts maintained with it by the deceased in his individual capacity all'sums which do not 
exceed two thousand dollars ($2,000) in the aggregate: 

(1) to the surviving spouse; or 
(2) to the next of kin, in the above order of priority in case of conflicting claims. 

B. A savings and loan association may, at any time after sixty days from the death of a deposi- 
tor whose residence address, according to the books of the association, is outside this state, pay the 
balance of his accounts not exceeding two thousand dollars ($2,000) in the aggregate to an execu- 
tor or administrator who has qualified in another state unless the association has received written 
notice of the appointment of an executor or administrator in this state. 

C. Nosavings and loan association shall be liable for damage, penalty, tax or claims of creditors 
of the estate by reason of any payment or refusal to pay made pursuant to this section. 

D. Payment under this section releases a savings and loan associahion from all liability for the 
amount paid. 


History: 1953 Comp., § 48-15-1438, enacted by Laws Death of beneficiary as terminating or revoking trust of 
1967, ch. 838,§1. | savings bank account over which settlor retains right of 
withdrawal or revocation, 64 A.L.R.3d 221, 
ANNOTATIONS 9 C.J.S, Banks and Banking §§ 611, 613, 618. 


Am, Jur. 2d, ALR. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 551, 
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58-10-104. Authority to engage in leasing safe or facilities; 
subsidiary company. 


A. Subject to any regulations the supervisor may prescribe, an Seatac et may. maintain and 
lease safe deposit boxes and may accept property or documents for safekeeping if, with the excep- 
tion of night depositories, it issues a receipt for each transaction. 

B. An association may own stock in safe deposit companies not exceeding in aggregate cost 
fifteen percent of its capital and surplus, but at least ninety percent of the stock in each! such safe 
deposit company must be owned by associations, banks or trust companies. 


History: 1953 Comp., § 48-15-144, enacted by Liavis ANNOTATIONS 


1971, ch, 242, § 4. 
Cionsitehirenocs iris meaning of "supervisor", see Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


10. Jur, 2d Banks §§ 469 to 492. 
ta agian Liability of bank or safe-deposit company for its em- 
ployee's theft or misappropriation of contents of safe- 
deposit box, 39 A.L.R.4th 543. 


58-10-105. Access by fiduciaries. 


A. Where access to a safe deposit box is requested by one or more persons acting as fiduciaries, 
the lessor may, except as otherwise expressly provided in the lease or the writings pursuant to 
which such fiduciaries are acting, allow access to, and removal of, the contents of the safe deposit 
box upon obtaining proper receipt from: 

(1) any one or more of the persons acting as executors or administrators; 

(2) .any one or more of the persons otherwise acting as fiduciaries when authorized in a 
writing signed by all other persons so acting; or 

(3) any agent authorized in a writing signed by all of the persons acting as fiduciaries. 

B. No lessor shall be liable for damages for allowing or refusing access to, or removal of, the 
contents of the safe deposit box under the provisions of Subsection A of this section. 


History: 1953 Comp., § 48-15-145, enacted by Laws ANNOTATIONS 
1971, ch. 242, § 5. 

Cross references. — For the appointment of personal Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 
representatives, see 45-1-101 NMSA. Jur, 2d Banks §§ 482, 483. 


For the Uniform Statutory Form Power of Attorney Act, 
see 45-5-601 NMSA 1978. 


58-10-106. Effect of lessee's death or incapacity. 


When a lessor, without knowledge of a lessee's death or of an adjudication of his incapacity, deals 
with a lessee's agent pursuant to a written power of attorney signed by the lessee, the transaction 
binds the lessee's estate and the lessee. 


History: 1953 Comp., § 48-15-146, enacted by Laws ANNOTATIONS 


1971, ch. 242; $6; 121. 
Een qe aha cro ns facie Am, Jur, 2d, A.L.R. and 0.J.8. references, — 10 Am, 
Jur. 2d Banks §§ 472, 473. 


58-10-107. Lease to minor. 


A lessor may lease a safe deposit box to, and in this connection deal with, a minor with the same 
effect as if leasing to, and dealing with, a person of full legal capacity. 


History: 1953. Comp., § 48-15-147, sigan by Laws ANNOTATIONS 


1971, ch. 242, § 7. 
: Cross references, — For the age of majority and ex- 


ceptions thereto, see 28-6-1 NMSA 1978. 
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58-10-108. Search procedure on death. 


A. A lessor shall permit the person named in a court order for the purpose or, if no order has 
been served upon the lessor, the spouse, a parent, an adult descendant or a person named as an 
executor in a copy of a purported will produced by him, to open and examine the contents of a safe 
deposit box leased by a decedent or any documents delivered by a decedent for safekeeping, in the 
presence of an officer of the lessor. The lessor, if so requested by such person and upon execution of 
a receipt, may deliver: 

(1) tothe person making the request, any writing purporting to be a will of the decedent; 

(2) to the person making the request, any writing purporting to be a deed to a burial plot 
or to give burial instructions; and 

(3) to the beneficiary named in the policy, any document purporting to be an insurance 
policy on the decedent's life. 

B. No other contents shall be removed pursuant to this section except. at the lessor's liability 
until a special administrator, an administrator or executor qualifies and makes claim to the con- 
tents. 


History: 1953 Comp., § 48-15-148, enacted by Laws ANNOTATIONS 


1971, ch, 242, § 8. 
s 8 Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks § 484, —. 


58-10-109. Adverse claims to contents of safe deposit box. 


A. An adverse claim to the contents of a safe deposit box, or to property held in safekeeping, is 
not SLsACIERS to require the lessor to deny access to its lessee unless: 

(1) the lessor is directed to do'so by a court order issued in an action in which the lessee is 
roa with process and named as a party by a name which identifies him with the name in which 
the safe deposit box is leased or the property held; or 

(2) the safe deposit box is leased or the property is held in the name of a lessee with the 
addition of words indicating that the contents or property are held in a fiduciary capacity, and the 
adverse claim is supported by an affidavit stating facts disclosing that it is made by, or on behalf 
of, a beneficiary and that there is a reason to believe that the fiduciary may misappropriate the 
trust property. 

B. Aclaim is also adverse when one of several lessees claims, contrary to the terms of the lease, 
an exclusive right of access, or where one or more persons claim a right of access as agents or of- 
ficers of a lessee to the exclusion of others as agents or officers, or when it is claimed that a lessee 
is the same person as one using another name. 


History: 1953 Comp., § 48-15-149, enacted by Laws ANNOTATIONS 


SA RA pel Am, Jur. 2d, A.L.R. and C.J.8. references. — 10 Am. 
Jur, 2d Banks §§ 475 to 485, 


58-10-110. Special remedies for nonpayment of rent. 


A. Ifthe rental due on a safe deposit box has not been paid for one year, the lessor may send 
a notice by certified or registered mail to the lessee's last known address stating that the safe de- 
posit box will be opened and its contents stored at the lessee's expense unless payment of rental 
due is made within thirty days. If the rental is not paid within thirty days from the mailing of 
the notice, the box may be opened in the presence of an officer of the lessor and of a notary public 
who is not a director, officer, employee or stockholder of the lessor. The contents shall be sealed in 
a package by the notary public who shall write on the outside the lessee's name and the date the 
box was opened. The notary public shall execute a certificate reciting the lessee's name, the date 
the box was opened and a list of its contents, The certificate shall be included in the package and a 
copy of it sent by certified or registered mail to the lessee's last known address. The package shall 
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then be placed in the general vaults of the lessor at a rental not exceeding the rental previously 
charged for the box. 

B. Ifthe contents of the box are not’claimed within the time prescribed by the Uniform Dispo- 
sition of Unclaimed Property Act [Uniform Unclaimed Property Act (1995), 7-8A-30 NMSA 1978], 
they shall be disposed of as provided in that act. Upon sale of the contents, the owt) shall ber re- 
imbursed for the accrued rental and he charges from the sale LAA ge 


History: 1953 aiCobiie § 48-15-150, enacted by Laws ANNOTATIONS ma Qt 


1971, ch. 242, § 10. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 


’ Jur. 2d Banks §§ 486 to 492. 
Bank's right to apply or set off deposit against debt of 
depositor not due at time of his death, 7 A.L.R.3d 908. 


inserted by the compiler and is not part of the law. 


58-10-111. Limitation of liability on construction loans. 


Any association which makes a loan whose proceeds the borrower uses, or may use, to finance 
the design, manufacture, construction, repair, modification or improvement of real or personal 
property for sale or lease to others is not liable to third persons for: 

A. any loss or damage resulting from any defect in the property; or 

B. any loss or damage resulting from the borrower's failure to use due care in any of the work 
for or on the property, unless the loss or damage results from an act of the association outside the 
scope of its business as an association or unless the association has knowingly been a party. to any 
misrepresentation concerning the property. 


History: 1953 Comp., § 48-15-151, enacted by Laws ANNOTATIONS 
1971, ch. 242, § 11. 

Severability clauses: — Laws 1971, ch. 242, § 12, pro- Am, Jur. 2d, A.L.R. and C.J.S, references. — 9 C.J.S, 
vides for the severability of the act if any part.or applica- Banks and Banking §§ 107,118, 115, 121. 


tion thereof is held invalid, 


ARTICLE 11. 


Credit Unions 


Sec, Sec. 
58-11-1. Short title. 58-11-28. Record of officials. 
58-11-2. Definitions. 58-11-29. Vacancies. 
58-11-3, Supervision and regulation. 58-11-30. Compensation of officials. 
58-11-4. Appeal rights and court review. 58-11-31, Conflicts of interest. MY SOOLB! 
-§8-11-5. Examinations; supervision fees. 58-11-32. Officers. 

58-11-6; Records. 58-11-32,1, 58-11-32.2. Repealed. 
58-11-7, Reports. 58-11-33, Authority and responsibility of board ” ™mem- 
58-11-8, Records of the division, bers. 
58-11-9, Conflicts of interest. 58-11-34. Repealed. 
58-11-10. Formation of credit union. 58-11-35. Meetings of board members. 
58-11-11. Forms of articles and bylaws. 58-11-36, Duties of board members. 
58-11-12, Amendments. 58-11-37, Repealed. 
58-11-13. Use of name exclusive. 58-11-38. Supervisory committee. 
58-11-14. Service facilities, 58-11-39. Members’ accounts, 
58-11-15. Fiscal year, 58-11-40. Dividends and interest: 
58-11-16. Out-of-state credit unions; spnnayal to conduct 58-11-41. ; Withdrawals. 

business; director's duties and powers. 58-11-42, Accounts of minors, 
58-11-17. Doing business outside this state. 58-11-48, Joint accounts. 
58-11-18, Powers of credit unions. 58-11-44. Trust accounts, . 
58-11-19, Incidental powers. 58-11-45, Payable-on-death accounts. 
58-11-20, Advantageous federal powers. e*, 58-11-46. Liens. 
58-11-21. Membership, ; ~ 68-11-47, Dormant accounts, 
58-11-22., Central credit unions, ) obeats 58-11-48. Share and deposit insurance! 
58-11-23. Other credit unions, ' 58-11-49. Loan policies. 
58-11-24, Member eligibility. 58-11-50. Insurance for froribeus. 
58-11-25. Liability of members. ; 58-11-51. Liability and fidelity insurance for otierats and 
58-11-26. Meetings of members, ) iper employees. jn ic 
58-11-27. Direction of affairs. 58-11-52. Group purchasing. 

152 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-11-1 


Sec. 

58-11-53. Money-type instruments. 

58-11-54, Retirement accounts. 

58-11-55. Trust authority. \ 
58-11-56. Investments. 

58-11-57. Repealed. 

58-11-57.1. Capitalization and reserves. 

58-11-58. Dissolution. 


58-11-1. Short title. 


CREDIT UNIONS 


58-11-2 


Sec. 


_ 58-11-59. Merger of credit unions, 


58-11-60. Conversion. 

58-11-61. Taxation. 

58-11-62. Criminal liability. 
58-11-63. Slander; libel, 
58-11-64. Repealed. 

58-11-65. False affidavit; penalty. 


Chapter 58, Article 11 NMSA 1978 may be cited as the "Credit Union Act". 


History: Laws 1987, ch. 311, § 1; 1997, ch. 195, § 1. 

Cross references, — For credit union share insurance 
corporations, see Chapter 58 Article 12 NMSA 1978, 

For exemption of director of financial institutions divi- 
sion, director of securities division, and chief of savings 
and loan bureau from authority of superintendent of regu- 
lation and licensing, see 9-16-11 NMSA 1978. » 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repeals 58-11-1 NMSA 1978, as amended by Laws 
1977, ch. 245, § 118, relating to organization and defini- 
tion of credit unions, effective June 19, 1987, and enacts 
the present section. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "Chapter 58, Article 11 NMSA 1978" for "Section 1 
through 65 of this act" and substituted "Credit Union Act" 
for "Credit Union Regulatory Act". 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
§ 68, which had provided for the repeal of Credit Union 


58-11-2. Definitions. 


Regulation Act, 58-11-1 to 58-11-65 NMSA 1978, on 
July 1, 1997, 


ANNOTATIONS © 


Large credit union is a "public figure" within the 
law of libel when the credit union has suspended the 
payments of dividends and circulates data to its members 
indicating that it has experienced management and in- 
vestment, problems. Coronado Credit Union v, KOAT Tele- 
vision, Inc., 1982-NMCA-176, 99 N.M. 233, 656 P.2d 896 
(decided under prior law). 

Act patterned after Federal Credit Union Act. — 
The New Mexico Credit Union Act is patterned closely 
after the Federal Credit Union Act, which act's interpre- 
tations may be persuasive before the New Mexico courts. 
Op. Att'y Gen. No. 82-03. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 13 Am, 
Jur. 2d Building and Loan Associations § 1 et seq. 

12 C.J.S. Building and Loan Associations § 1 et seq. 


As used in the Credit Union Act [58-11-1 NMSA 1978]: 

A. "board member" means a member of the board of directors of a credit union; 

B. "capital" means share accounts, membership shares, reserves and undivided earnings; 

C. "credit union" means a cooperative, nonprofit, financial institution organized under or sub- 


ject to the Credit Union Act for the purposes of encouraging thrift among its members, creating a 
source of credit at fair and reasonable rates of interest and providing an opportunity for its mem- 
bers to use and control their own money on a democratic basis in order to improve their economic 
and social condition; 

D. "deposit account" means a balance held by a credit union and established by a person in ac- 
cordance with standards specified by the credit union, including balances designated as deposits, 
deposit certificates, checking accounts or other names. Ownership of a deposit account does not 
confer membership or voting rights and does not represent an interest in the capital of the credit 
union upon dissolution or conversion to another type of institution; 

E. "director" means the director of the financial institutions division of the. regulation and li- 
censing department; 

F. "division" means the financial institutions division of the regulation and licensing department; 

G. "executive officer" means any person who is responsible for the management of the credit 
union as provided in the bylaws of the credit union and includes the chief executive officer, the 
president, a vice president, the credit union manager, an assistant manager or a person who i is as- 
signed and performs the management duties appropriate to those offices; 

H. "governmental unit" means any board, agency, department, authority, instrumentality or 
other unit or organization of the United States, this state or any political subdivision thereof; 

I. “immediate family" means those persons related by blood or marriage as well as stepchil- 
dren, foster children and ee children or persons who live in the same residence and maintain 
a single economic unit; 
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J. "insolvent" means the condition that results when the cash value of assets is less than the 
liabilities and members’ share and deposit accounts; 

K. “insuring organization" means the national credit union administration or any other in- 
surer that has been approved by the director to provide aid and financial assistance to credit 
unions that are in the process of liquidation or are incurring financial difficulty, in order that the 
share and deposit accounts in credit unions shall be protected or guaranteed against loss without 
limit or up to a specified level for each account; 

L. "membership share" means a balance held by a credit union and established by a member 
in accordance with standards specified by the credit union. Ownership of a membership share 
represents an interest in the capital of the credit union upon dissolution or conversion to another 
type of institution; 

M.. "organization" means any corporation, association, partnership, posits firm, syndicate, 
trust or other legal entity; 

N. "person" means any individual, organization or goveRuiniolitet unit; 

O. "primary share account" means a share account that a credit union's bylaws aise as 
conferring voting rights; 

P. "risk assets" means all assets of the credit union . except those exempted by the director by 
regulation; 

Q. "service facility" means any building, machine or device, whether mechanical, electronic or 
otherwise, that is operated or maintained, in whole or in part, to provide services to members; and 

R. "share account" means a balance held by a credit union and established by a member in 
accordance with standards specified by the credit union, including balances designated as shares, 
share certificates, share draft accounts or other similar names. Ownership of a share account con- 
fers membership and represents an interest in the capital of the credit union upon dissolution or 
conversion to another type of institution. 


History: Laws 1987, ch. 311, § 2; 1991, ch. 51, § 1; 
1997, ch. 195, § 2; 2003, ch. 28, § 1. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed former 58-11-2 NMSA 1978, as enacted 
by Laws 1975, ch. 344, § 1, relating to short title of the 
Credit Union Act, effective June 19, 1987, and enacted a 
new 58-11-2 NMSA 1978. 

Cross references, — For Section 208(a)(1) of the Fed- 
eral Credit Union Act referred to in Subsection O(14), see 
12 U.S.C. § 1788(a)(1). 

The 2003 amendment, effective June 20, 20038, in 
Subsection I, inserted "stepchildren," preceding "foster" 
and inserted "children" following "foster" near the middle 
and added-"or persons who live in the same residence 
and maintain a single economic unit" at the end; deleted 
the second sentence in.Subsection L which read "Hach 
member may own only one membership share."; added 
present Subsection O and redesignated the subsequent 
subsections accordingly; and deleted "and voting rights" 


following "share account confers membership" near the 
middle of the second sentence of Subsection R. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "Credit Union Act" for "Credit Union Regulatory 
Act" in the introductory paragraph and in Subsection 


~ C, substituted "who is responsible for the management” 


for "other than a member of the board of directors who 
performs duties in the management" in Subsection G, 
rewrote Subsection O, added Subsection P, redesignated 
former Subsection P as Subsection Q, and made minor 
stylistic changes throughout the section. 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch, 311, 
§ 68, which had provided for the repeal of this section on 
July 17199: 

The 1991 amendment, effective July 1, 1991, in Sub- 
section B, substituted "share" for "shared"; added Subsec- 
tion G and redesignated the subsequent subsections ac- 
cordingly; and, in Subsection O, substituted "students" for 
"student" in Paragraph (5) and added "less depreciation" 


in Paragraphs (10) and (11). 


58-11-3. Supervision and regulation. 


A. The director shall be responsible for the supervision and regulation of eredit: unions orga- 
nized under the Credit Union Act [58-1-1 NMSA 1978] or ie aguas organized tuvder the Credit 
Union Act. 

B.. The director may delegate to any officer or employee of the division the power to petform, 
any of his duties, except those authorized under Subsection D;.E, F, G, H, 1, J; Lor M of this section. 

C. The director may prescribe rules or regulations to implement any provision of the Crédit 
Union Act and to define any term not defined in that act: Such rules or regulations shall serve to 
foster and maintain an effective level of credit union services and the security:of member accounts. 
Prior to establishment of a rule or regulation, the-director shall give written notice to all credit 
unions affected by the terms and general contents of a proposed rule or regulation. The director 
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may hold a public hearing to consider whether to adopt a proposed rule or regulation. If within 
twenty days after the notice is given at least two credit unions request a public hearing, it shall be 
held to:consider whether to adopt:the proposed rule or regulation: The director shall conduct any 
hearing held to consider a proposed rule or regulation. | 

D. The director may require a credit union to establish or activate the use of membership 
shares when it is deemed necessary for the safety and soundness of that credit union. 

EK. The director may restrict withdrawals from share accounts or deposit accounts or both from 
any credit union when he finds circumstances make that restriction necessary for the proper pro- 
tection of shareholders or depositors; 

EF.) The director may, after providing at least ate eta prior notice and a hearing, issue cease 
and desist orders whenever it appears'to him upon competent and substantial evidence that.a 
credit union is engaged or has engaged in an unsafe or unsound practice or is violating or has vio- 
lated.a material provision of the credit union's bylaws, any law, rule or regulation or any condition 
imposed in writing by the director or any written agreement made with the director. 

G. The director may remove from office and prohibit from further participation in any manner — 
in the conduct: of the affairs of a credit union any board: member, executive officer or committee 
member if the director determines that the board member, executive officer or committee member: 

(1) has violated any law, rule, regulation or final cease and desist order; 

(2) has engaged or participated in an unsafe or unsound pig gins in connection with the 
credit union; or 

.©(8) has committed or engaged in any act, omission or practice that peetatetiifeld a breach of 
aden party's fiduciary responsibility, and: 

(a) the credit union has suffered or will probably Kiiffer Asie loss or other dam- 
age; 
_ (b) the interest of the credit union's members have been or could be prejudiced; or 
(c).. such party has received financial gain or other benefit by reason of such violation, 
practice or breach, and: 1) involves personal dishonesty on the part. of such party; or 2) demon- 
strates such party's unfitness to serve as a board member, executive officer or committee member 
or to otherwise participate in the conduct of the affairs of a credit union. 

H. Whenever the director makes the determination to remove any board member, executive of- 
ficer or committee member from office or to prohibit any further participation by the person in the 
conduct of the affairs of the credit union, he shall give notice of his intention in writing, stating the 
grounds for such removal or prohibition from participation and providing for a hearing no earlier 
than thirty days or later than sixty days after such notice has been served on the board aeetohen 
executive officer or committee member. 

I. Ifthe director determines that, pending Fhe hearing for removal. or prohibition Aa partici- 
pating in the conduct of the affairs of the credit union, it is in the best interest of the credit union, 
he may suspend the board member, executive officer or committee member. Any suspension order 
shall be in writing and shall become effective upon service. 

J. Unless. a suspension order is stayed by a district court in the judicial district where the 
principal office of the credit union is located or in the first judicial district court of the state of New 
Mexico within ten days after the service of the order on the party suspended, it shall remain in 
force until,a final order is issued after the hearing for removal.The district courts named in this 
paragraph shall have jurisdiction to stay such suspension or prohibition. 

_ K.. The director has the power to subpoena witnesses, compel their attendance, require the pro- 
ductioti of evidence, administer oaths and examine any person under oath in connection with any 
subject relating to a duty imposed‘ upon or a power vested in the director. 

L.. If itappears that. any credit union has willfully violated the Credit Union Act or its bylaws 
or is operating in an unsafe and unsound manner, the director may issue an order temporarily 
suspending the credit union's operations. The following provisions shall then apply: 

(1)« the board of directors of the credit union shall be given notice by certified mail of such 
suspension, which notice shall include a list of the reasons for such suspension and a list of the 
specific violation of the Credit Union Act or the credit union's bylaws, if any. The director shall also 
notify the insuring organization of the credit union of any such suspension; 
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(2) upon receipt of such suspension notice, the credit union shall cease all operations ex- 
cept those authorized by the director. The board of directors shall then file with the director a 
reply to the suspension notice and may request a hearing to present a plan of corrective actions 
_proposed if the board desires to continue operations. The board may request that the sa union 
be declared insolvent and a liquidating agent be appointed; 

(3) upon receipt from the suspended credit union of evidence that the conditions causing 
the order of suspension have been corrected, the director may revoke the suspension notice, permit 
the credit union to resume normal operations and notify:the insuring organization of such action; 

(4) ifthe director, after issuing notice of suspension and providing for a hearing, rejects the 
credit union's plan to continue operations, he may issue a notice of involuntary liquidation and ap- 
point a liquidating agent. The credit union, within thirty days of issuance of the notice, 7 apply 
to the court of appeals for an order to stay execution of such action; 

(5) if within the suspension period the credit union fails to answer the suspension notice 
or request a hearing, the director may then revoke the credit union's charter, appoint a prio 
agent and liquidate the credit union; and 

(6) in the event of liquidation, the assets of the credit union or the proceeds fede any dis- 
position of the assets shall be applied and distributed in the following sequence: : 

(a) costs and expenses of liquidation; 

(b) secured creditors up to the value of their collateral; 

(c) wages due the employees of the credit union; 

(d) costs and expenses incurred by creditors in successfully opposing the release of 
the credit union from certain debts as allowed by the director or liquidating agent; 

(e) taxes owed to the United States or any other governmental units; 

(f) debts owed to the United States or other governmental units; 

(g) general creditors, secured creditors to the extent their claims exceed the value of 
their collateral and owners of deposit accounts to the extent such accounts are uninsured; and 

(h) members, to the extent of uninsured share accounts and the organization that 
insured the accounts of the credit union. 

M. The director has the es authority with respect to the liquidation or conservatorship 

of any credit union: 

(1) the director may, at his sole discretion and without notice, appoint himself, the insur- 
ing organization or any other person as conservator to immediately take possession and control of 
the business and assets of any credit union in any case in which the director determines that such 
action is necessary to conserve the assets of the credit union or to protect the interests of the mem- 
bers of that credit union. Any credit union may, by a resolution of its board of directors, consent to 
any such action by the director; 

(2) not later than ten days after the date of which the director or his designee takes pos- 
session and control of the business and assets of a credit union pursuant to Paragraph (1) of this 
subsection, the credit union may apply. to the court of appeals for an order requiring the director 
to show cause why he or his designee should not be enjoined from continuing such Bone pea and 
control; 

(3) except as provided in Paragraph (2) of this subsection, the director or his designee may 
maintain possession and control of the business and assets of the credit union and may operate 
the credit union until such time as: 

(a) the director permits the credit union to continue s business, ‘subject to such terms 
and conditions as he imposes; or 
(b) the credit union is liquidated in accordance with this section; | 

(4) the director may appoint such agents as he considers necessary in order to Maiath in 
carrying out the duties of the conservator under this section; and 

(5) all expenses incurred by the directorin exercising his authority under this section with 
respect to the liquidation or conservatorship of any credit union shall be paid out of the’assets of 
that credit union. Gay 


History: Laws 1987, ch. 311, § 8; 1991, ch. 51, § 23 Repeals and reenactments. — Laws 1987, Chap- 
1997, ch. 195, § 3. ter 311 repealed former 58-11-38 NMSA 1978, as amended 


156 


© 2022 State of New Mexico. New Mexico Compilation Commission’ All rights reserved. 


58-11-4 . CREDIT UNIONS 58-11-5 


by Laws 1975, ch. 344, § 3, relating to amendments, ef- Warrantless search of credit union proper. — Al- 
fective June 19, 1987, and enacted a new 58-11-3 NMSA though the warrantless search was not part of a regular 
1978. ~ inspection program, federal common law supported the 
The 1997 amendment, effective July 1, 1997, substi- = = search of a credit union in ‘the context in which it was 
tuted "Credit Union Act" for "Credit Union Regulatory © made, i:e,, as part of a seizure of business records when 
Act" in Subsections A, C, in the introductory paragraph the business was being taken over pursuant to statutory 
of Subsection L, and in Paragraph L(1); in Subsection C, authority. State v. Montoya, 1998-NMCA-097, 116 N.M. 
added the fourth sentence, rewrote the fifth sentence and 297, 861 P.2d 978, cert. denied, 116 N.M. 864, 862 P.2d 
added the sixth sentence, added Subsection D, redesig- 1223, 
nated former Subsections D to L as Subsections E to M, Determinations commissioner must make relat- 
and made stylistic changes throughout the section. ing to applications. — The commissioner (now director) 
Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, should make an independent determination whether an 
§ 68, which had provided for the repeal of this section on association's activities develop the common loyalties, mu- 
July 1, 1997. tual benefits and mutual interests that unify the potential 
The 1991 amendment, effective July 1, 1991 in Sub- members of a credit union in a characteristic that is more 
section B added the reference to Subsections .G, K, or than an unfocused generalized agreement on a given topic 
L; in the second sentence of Subsection C, inserted "or or.a common belief or philosophy on matters of general 
regulations"; in Subsection D, substituted "withdrawals concern, The mere fact that an association is legally or- 
from" for "the withdrawal of"; in Subsection E, inserted ganized into a corporation or similar organization would 
rafter providing at least 30 days prior notice and a hear- not per'se qualify the association within the membership 
ing"; rewrote Subsection F; added Subsections G to I and limitation of the Credit Union Act. 1982 Op. Att'y Gen. 
renumbered the subsequent subsections accordingly; in No. 82-03 (rendered under prior law). 
Subsection K substituted "the Credit Union Regulatory In the case of an application because of a common as- 
Act" for "this Act" in the introductory paragraph; and, in sociation, it would appear that the commissioner (now di- 
paragraph (3)(a) of Subsection L, substituted "permits" for rector) could consider the solvency of a formally organized 
"shall permit". association, such as a corporation, or of the membership 
uu of an informally organized association, such as a club. The 
ANNOTATIONS commissioner (now director) could also consider the sta- 
Scope of the conservatorship. — The scope of bility of the organization itself including such factors as 
the conservatorship is limited by Subsection L(1) (now ~_it8 length of existence, performance toward established 
M(1)).to possession, control, and conservation of credit-._ 8818 and purposes, its membership stability and its fi- 
union-related assets and interests. State v. Montoya, nancial stability. 1982 Op. Att'y Gen, No. 82-03 (rendered 
1993-NMCA-097, 116 N.M. 297, 861 P.2d 978, cert. denied, _ under prior law). 


116 N.M. 364, 862 P.2d 1223. 


58-11-4. Appeal rights and court review. 


Any person aggrieved or directly affected by a final order of the director may obtain a review of 
the order in the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1987, ch..311, § 4; 1999, ch. 265, § 58. The 1999 amendment, effective July 1, 1999,.rewrote 

Repeals and reenactments. — Laws 1987, ‘Chap- the section, which formerly read: "Any person aggrieved 
ter 311 repealed 58-11-4 NMSA 1978, as amended by or directly affected by an order, rule or.regulation of the 
Laws 1975, ch. 344, § 4, relating to use of words "credit director may appeal to the court of appeals within thirty 
union", effective June 19, 1987, and enacted a new section. days after issuance of the order". 

Cross references. — For procedures governing ap- Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
peals from administrative decisions and orders, see Rule § 68, which had provided for the repeal of this section on 
1-074 NMRA. July 1, 1997, 


For scope of review of the district court, see Zamora uv. 
Village of Ruidoso Downs, 120 N.M. 778, 907 P.3d 182 
(1995). 


58-11-5. Examinations; supervision fees. 


°A. The director shall examine or cause to be examined each credit union. A credit union and 
any of its board members, executive officers, agents and employees shall give the director or his 
representatives full access to all books, papers, securities, records and other desired sources of 
information under their control. 

B. ‘A copy of the report of any such examination shall be forwarded to the board of directors of 
the credit union examined within thirty days after completion of the report. The report shall con- 
tain comments relative to the management of the affairs of the credit union and its general finan- 
cial condition. The board of directors shall meet to consider matters contained in the report and 
shall respond to the director in writing, acknowledging receipt of the report and setting forth cor- 
rective measures taken or contemplated with respect to any adverse comments by the examiner. 
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C. -In lieu of examination, the ‘director may accept an audit report of the condition of a credit 
union, conducted by a certified public accountant or other qualified person or firm approved by the 
director. The cost of the audit shall be borne by the credit union. 
D. Each credit union shall annually pay to the director a supervision foot in accordance with 


the following schedule: 


If the credit union's The fee is — 
total assets are’'— san des Guage | | Bie 
But Not Rilodfe Ae ) Of Excess 
Over Over Amount Plus Per . | Over 
LO; 49,999 400.00 ; Gt 
50,000 100,000 - 400.00 1.7227 1,000 50,000 
100,001 250,000 400.00 1.1021 1,000 ~ 100,000 
250,001 500,000 400.00 0.9095 1,000 250,000 
500,001 1,000,000 575.18 0.5136 1,000 500,000 
1,000,001 2,000,000. 833.42 0.3959 1,000 1,000,000 
2,000,001 5,000,000 1,226.04 0.3470 . 1,000 2,000,000. - 
5,000,001 20,000,000 ‘2,267:21 ‘0.1800 | ¥I085 000 5,000,000 “ 
20,000,001. 50,000,000 4,898.96 0.1680 | 1,000 20,000,000 
50,000,001 100,000,000... 9,854.85 0.1551 1,000 50,000,000 
100,000,001 . ih 17,642.07 0.1423 ‘1,000 100,000,000 


The supervision fee shall be calculated as of December 31. The fee shall be paid on or before the 
March 1 following the asset computation. For failure to pay the supervision fee when due, unless 'ex- 
cused for cause by the director, the credit union shall pay to the division fifty dollars ($50.00) for each 
day of its delinquency. The director may prescribe lower supervision fees by regulation and in deter- 
mining those fees, he may use criteria other than the total assets of the credit union paying the fee. 

K. If at any time the director deems it necessary to examine a credit union more than once in 
any calendar year and if the credit union is determined to have violated the Credit Union Act [58- 
11-1 NMSA 1978] or other state laws or federal laws or regulations, the credit union shall pay to 


the director reimbursement of the actual costs of that examination or those examinations, 3 


History: Laws 1987, ch, 311, § 5; 1989, ch. 209, § 8; 
1991, ch. 51, § 3; 1997, ‘ch. 195, § 4, 

Repeals ena reenactments. — Laws 1987, Chap- 
ter 311 repealed former 58-11-5 NMSA 1978, as amended 
by Laws 1975, ch. 344, § 5, relating to powers generally, 
effective June 19, 1987, and enacted a new 58-11-5 NMSA 
1978. 

The 1997 amendment, effective July 1, 1997, deleted 
"plus one hundred dollars ($100) for each branch office 
in operation" following the table of fees in Subsection D, 
added the last sentence of Subsection D, and inserted 
"and if the credit union is determined to have violated the 
Credit Union Act or other state laws or federal laws or 
regulations" in Subsection E. 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
§ 68, which had provided for the repeal of this section on 
duly 1, 1997, 


58-11-6. Records. . 


The 1991 amendment, effective July 1, 1991, in the 
second sentence of Subsection A, inserted "executive". 


ANNOTATIONS 


Scope of examination. — This section limits the 
scope of the examination to credit-union-related materi- 
als and limits the discretion of the inspecting officials to 
that extent as well. State v. Montoya, 1993-NMCA-097, 
116 N.M. 297, 861 P.2d 978, cert. denied, 116 N.M, 364, 
862 P.2d 1223. 

Service charges, late fees or similar charges may 
be assessed by a credit union provided the statutory 
disclosure provisions are followed. 1985 Op. Att'y Gen. 
No, 85-01. 

Am, Jur: 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur. 2d Building and Loan Associations § 42. 

12 C.J.S. Building andLoan Associations)§§ 49, 51,62, 


A,.-A credit union shall maintain all books, records, accounting systems and procedures in ac- 
cordance with the rules, regulations and orders the director from time to time establishes. or,is- 
sues. In establishing and issuing such rules, regulations and orders, the director shall consider.the 
relative size of a credit. union and its reasonable capability of compliance... 

B.A credit union is not liable for destroying records after the expiration of the record eeuetine 
time prescribed by regulation, except for any records involved in an official investigation or exami- 
nation about which the credit union has received notice. 
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C. A photostatic, photographic or xerographic reproduction of any credit union record or any 
credit union record retrieved in perceptible form from an electronic record maintained pursuant 
to the provisions of the Uniform Electronic Transactions Act bey 16-1 NMSA 1978] shall be admis- 
sible as evidence of transaction with the credit union. 


History: Laws 1987, ch. 311, § 6; 2008, ch, 28, § 2. perceptible form from an electronic record maintained 

Repeals and reenactments. — Laws 1987, Chap- pursuant to the provisions of the Uniform Electronic 
ter 311 repeals 58-11-6 NMSA 1978, as amended by Laws Transactions Act" for "records" near the middle of Subsec- 
1975, ch, 344, § 6, relating to powers of commissioner and tion C, 


state credit unions, effective June 19, 1987, and enacts the 


present section. , ANNOTATIONS 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch, 311, Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am 
§ 68, which had provided for the repeal of this section on Tercdd Building Sal ode Ackiolatian a 4198, : 
uote tmnee 12 C.J.S, Building and Loan Associations § 7. 


The 2003 amendment, effective June 20, 2003, sub- 
stituted "record of any credit union record retrieved in 


5§8-11-7. Reports. 


A. Credit unions shall report to the director quarterly on or before January 30, April 30, July 30 
and October 30. Reports shall be.on forms supplied by the director. The director may require ad- 
ditional reports. 

B. A charge of twenty-five. dollars ($25.00) shall be ee for each day a credit union fails to 
provide a required report, unless that charge is by the director excused for cause. 


History: Laws. 1987,-ch. 311, § 7; 1989, ch. 209, § 9; Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 


2003, ch, 28, § 3. § 68, which had provided for the repeal of this section on 
Repeals and reenactments. — Laws 1987, Chap- July 1, 1997. 

ter’311 repealed former 58-11-7 NMSA 1978, as amended The 2003 amendment, effective June 20, 2003, substi- 

by Laws 1975, ch. 344, § 7, relating to membership, ef- _ tuted "quarterly on or before January 30, April 30, July 30 

fective June 19, 1987, and enacted a new 58-11-7 NMSA and October 30" for "semiannually on or before July 30 

Igie: “and January 30" near the middle of Subsection A. 


58-11-8; Records of the division. | 


A. Information from the records of the division, including division examination reports of 
which a credit union has possession, is not public records, shall be revealed only with the consent 
of the director and is not subject to subpoena. 

B. Reports of examinations made by the division shall be retained for five years. 

Cc. # copy of any document on file with the division which is certified by the director as being a 
true copy may be introduced in court as if it were the original. 


History: Laws 1987, ch. 311, § 8. ANNOTATIONS 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repeals 58-11-8 NMSA 1978, as amended by Laws 
1985, ch. 30, § 4, relating to reports, examinations and 
fees, effective June 19, 1987, and enacts the present sec- 
tion. 


Director has supervisory control over credit 
unions and may revoke or suspend charters after hearing 
for a violation of any of the provisions of Section 58-11-1 
NMSA 1978 et seq. 1959-60 Op. Att'y Gen. No. 60-165. 


Laws 1997, ch. 195, § 42 repéaled Laws 1987, ch. 311, Am. Jur, 2d, A.L.R, and C.J.S, references, — 13 Am. 
§ 68, which had provided for the repeal of this section on Jur. 2d Building and Loan Associations § 106. 
July 1, 1997. 12 C.J.S. Building and Loan Associations § 4. 


58-11-9. Conflicts of interest. 


No officer or employee of the division having supervisory authority over credit unions shall be 
a member, executive officer, director, attorney or employee of any credit union incorporated under 
or subject to the provisions of the Credit Union Act [58-11-1 NMSA 1978]; receive, directly or in- 
directly, any payment of gratuity from any such credit union; or be indebted to or engage in the 
negotiation of loans for others with any such credit union. 
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History: Laws 1987, ch. 311, § 9; 1991, ch. 51, § 4; 
1997, ch. 195, § 5, 

Repeals and reenactments, — Laws 1987, Chap- 
ter 311 repealed former 58-11-9 NMSA ‘1978, as amended 
by Laws 1975, ch. 344, § 9, relating to disposition of fees, 
effective June 19, 1987, and enacted a new 58-11-9 NMSA 
1978. 

Laws 1987, ch. 298, § 3, purported to amend former 58- 
11-9 NMSA 1978 but could not be given effect because of 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-11-10 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "Credit. Union Act" for "Credit Union Regulatory 
Act", 

Laws 1997, ch. 195,-§ 42 repealed Laws 1987; ch. 311, 


_, § 68, which had provided for the repeal of this section on 


July 1, 1997. 
The 1991 amendment, effective July 1, 1991, inserted 
"executive" and substituted attorney o or employee" for "or 
attorney". 


the subsequent repeal by laws 1987, ch. 311, § 9. 


58-11-10. Formation of credit union. 


A. Any seven or more residents of this state of legal age that share the common bond referred 
to in Section 58-11-21 NMSA 1978 may organize a credit union and become : charter members 
thereof by complying with this section. 

B. The organizers shall prepare, adopt and execute in triplicate articles of f organiaa eS and 
agree to the terms thereof. The articles shall state: 

(1) the credit union's name and the location Gf the proposed credit union's principal place 
of business; 

(2) thatthe existence of the credit union shall be perpetual 

(3) . the names and addresses of the organizers; and 

(4). that each member shall subscribe to one share of the credit union: 

C. The organizers shall prepare, adopt and execute in duplicate bylaws consistent with the 
Credit Union Act for the general governance of the credit union. 

D. The organizers shall select at least five persons who are eligible for membership and who 
agree to become members and serve on the board of directors and at least three other persons who 
are eligible for membership and who agree to become members and serve'on the supervisory com- 
mittee. The persons selected to serve on’the board of directors and supervisory committee shall 
execute an agreement to serve in these capacities until the first annual meeting or until the elec- 
tion of their respective successors, whichever is later. 

E. The organizers shall forward the triplicate articles of organization, the duplicate bylaws 
and the agreements to serve to the director who shall act upon the application within sixty. days. 
The director shall issue a certificate of approval if the articles and bylaws are in conformity with 
applicable provisions of the Credit Union Act and the director is satisfied that: 

* (1) ° the characteristics of the common bond set forth in the proposed bylaws are favorable 
to the economic viability of the proposed credit union; 

(2) the reputation and character of the initial board of directors and supervisory commit- 
tee provide assurance that the credit union's affairs will be properly administered; and ~ 

(3) the share and deposit insurance requirements of Section 58-11-48 NMSA 1978 will be 
met. 

F. The following provisions apply to issuance and denial of certificate; 

(1) if the director issues a certificate of approval, the director shall return a copy of the 
bylaws to the organizers and, upon payment of the required fee, file the triplicate originals of the 
articles of organization with the secretary of state; and 

(2) if the director denies a certificate of approval, the director shall notify the organizers 
and set forth reasons for the denial. The organizers may appeal the director's decision to the court 
of appeals within thirty days after receipt of the notice of denial. 

G. The organizers shall not transact any credit union business until a certificate of approval 
has been received and shall accept no payments on shares or deposit until insurance of accounts 
has been obtained as provided by Section 58-11-48 NMSA 1978. 

H. Any credit union, the articles of organization of which have been ‘approved by the director, 
shall commence business within six months after satisfactory proof has been filed with the direc- 
tor showing that insurance of share and deposit accounts has been obtained. Upon showing of good 
cause for failure to commence business within this time, the director may grant a reasonable ex- 
tension to overcome the reason for delay. Failure to commence business as required in this section 
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58-11-11 


CREDIT UNIONS 


58-11-13 


or failure to. obtain insurance of accounts within one year from the date of approval of the articles 
of organization constitutes grounds for forfeiture of the credit union's articles of organization. 


History: Laws 1987, ch. 311, § 10; 1997, ch. 195, § 6; 
2013, ch. 75, § 18. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed 58-11-10 NMSA 1978, as amended by 
Laws 1975, ch. 344, § 10, relating to meetings and fiscal 
year, effective June 19, 1987, and enacted a new section. 

Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this section on July 1, 1997, 

The 2018 amendment, effective July 1, 2013, required 
the director to file the articles of organization with the 
secretary of state; and in Paragraph (1) of Subsection F, 
after "articles of organization with the", deleted "state cor- 
poration commission" and added "secretary of state". 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "Section 58-11-21 NMSA 1978" for "Section 21 of 


the Credit Union Regulatory Act" in'Subsection A, deleted 
"the number of shares subscribed to by each" at the-end 
of Paragraph B(3), added Paragraph B(4), substituted 
"Credit Union Act" for "Credit Union Regulatory Act" in 
Subsection C and in the second sentence of Subsection EH, 
substituted "Section 58-11-48 NMSA 1978" for "Section 48 
of the Credit Union Regulatory Act" in Paragraph E(3) 
and Subsection G, substituted "provisions" for "providers" 
in the introductory paragraph of Subsection F, substituted 
“organizers” for "incorporators" in the second sentence of 
Paragraph F(2), and made a minor stylistic change at the 
end of Paragraph B(2). 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 12 
C.J.S. Building and Loan Associations § 23. 


58-11-11. Forms of articles and bylaws. 


In order to simplify the organization of credit unions, the director shall cause to be prepared 
model articles of organization and bylaws, consistent with the Credit Union Act [58-11-1 NMSA 
1978], which may be used by credit union organizers for their guidance. Such articles of organiza- 
tion and bylaws shall be. available to persons desiring to organize a credit union. 


History: Laws 1987, ch. 311, § 11; 1997, ch. 195, § 7. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed 58-11-11 NMSA 1978, as amended by 
Laws 1975, ch. 344, § 11, relating to elections, efieneye 
June 19, 1987, and enacted a new section. 


58-11-12. Amendments. 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "Credit Union Act" for "Credit Union Regulatory 
Act" in the first sentence. 

Laws 1997, ch. 195, § 42 repealed Laws 1987; ch. 311, 
§ 68, which had provided for the repeal of this section on 
July 1, 1997. 


A. The articles of organization and the bylaws may be amended as provided in the articles and 
bylaws, respectively. Amendments to the articles of organization or bylaws shall be submitted to 
the director who shall approve or disapprove the proposed amendments within thirty days after 
submission. . 

B.. The director shall not approve any amendment to articles.or bylaws which he determines 
would be detrimental to any credit union's safety or soundness or to the welfare of a credit union's 
members. No amendment shall become effective until approved by the director. If the director dis- 
approves any proposed amendment, the credit union may appeal the disapproval to the court of 
appeals within thirty days. 


History: Laws 1987, ch. 311, § 12. 


Repeals and reenactments. — Laws 1987, pres . 


ter 311 repealed 58-11-12 NMSA 1978, as amended by 


Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
§ 68, which had provided for. the repeal of this section on 
July 1, 1997. 


Laws 1975, ch. 344, § 12, relating to directors and officers, 
effective June 19, 1987, and enacted the present section. 


58-11-13. Use of name exclusive. 


A. The name of every credit union organized under or subject to the Credit Union Act [58-11-1 
NMSA 1978] shall include the phrase "credit union". No credit union shall adopt a name either 
identical to the name of any other credit union doing business in this state or so similar to the name 
of any other credit union doing business in this state as to be misleading or to cause confusion. 

B. No person ‘other than a credit union organized under or subject to the Credit Union Act, 
the Federal Credit Union Act or a credit union authorized to do business in this state under 
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Section 58-11-16 NMSA 1978, an association of credit unions or an organization, corporation or 


association whose membership or ownership is primarily limited to credit unions or credit union 


organizations shall use a name or title containing the phrase "credit union" or any derivation 
thereof, represent itself as a credit union or conduct business as a credit union. ei) 
C. Violation of this section is a fourth degree felony. 
D. The director may petition the district court of Santa Fe county to enjoin a violation of this 


section. 


History: Laws 1987, ch. 311, § 13; 1997, ch. 195, § 8. 

Repeals and reenactments. — Laws 1987, Chap- 
ter_311 repealed 58-11-13 NMSA 1978, as amended by 
Laws 1975, ch. 344, § 13, relating to credit committee, ef- 
fective June 19, 1987, and enacted the present section. 

Cross references. — For the Federal Credit Union 
Act, see 12 U.S.C. § 1751. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "Credit Union Act" for "Credit Union Regulatory 


58-11-14. Service facilities. 


Act" in Subsections A and B, substituted "Section 58-11- 
16 NMSA 1978" for "Section 16 of the Credit Union Regu- 
latory Act" in Subsection B, and substituted "is" for "con- 
stitutes" in Subsection C. . 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
§ 68, which had provided for the repeal of this section on 
July 1, 1997. 


A, Acredit union may change its principal place of business within this state upon thirty (ae 


notice to the director. 


B. Acredit union may eng services through service facilities. 
C. Acredit union may individually or in, conjunction with other credit unions or other financial 
organizations operate or maintain automated terminals or other service facilities. 


History: Laws 1987, ch. 311, § 14; 1997, ch. 195, § 9. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed 58-11-14 NMSA 1978, as amended by 
Laws 1975, ch. 344, § 14, relating to supervisory commit- 
tee, effective June 19, 1987, and enacted a new section. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "Service" for "Office" in the section heading, rewrote 


58-11-15. Fiscal year. 


Subsection B, and made stylistic changes throughout Sub- 
section C., 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311; 
§ 68, which had provided for the repeal of this section on 
July 1, 1997. 


The fiscal year of each credit union organized under or subject to the Credit Union Act [58-11- 1 


NMSA 1978] shall end on the last day of December. 


History: Laws 1987, ch. 311, § 15; 1997, ch. 195, § 10. 

Repeals and reenactments, — Laws 1987, Chap- 
ter 311. repealed; 58-11-15 NMSA 1978, as amended 
by Laws 1973, ch. 65, § 5, relating to capital, effective 
June 19, 1987, ‘and enacted a new section. ~ 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "Credit Union Act" for "Credit Union Regulatory Act". 

Laws 1997, ch, 195, §.42 repealed Laws 1987, ch. 311, 
§ 68, which had provided for the repeal of this section on 
July 1, 1997. © 


58-11-16. Out-of-state credit unions; approval to conduct business; 
director's duties and powers. 


A. An out-of-state credit union organized pursuant to the laws of another state or territory of 
the United States may conduct business as a credit union in this state with the approval of the 


director. 


B. Before granting approval for an out-of-state credit union to conduct business in New Mex- 
ico, the director shall determine that the out-of-state credit union: 
(1) is organized pursuant to laws similar to those provided in the Credit Union Act [58- 


11-1 NMSA 1978]; 
(2). is financially solvent; 


(3) is examined and supervised by a regulatory agency of the state or territory i in which it 


is organized; 
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(4) meets share and deposit insurance requirements comparable to those provided in Sec- 
tion 58-11-48 NMSA 1978; and 

(5) establishes a need to panduet business in this state to adequately serve its members in 
this state. 

C. The director may: 

(1) revoke the approval granted to an out-of-state credit: union to conduct business in New 
Mexico i the director determines that: 

(a) the credit union no longer meets the requirements as provided. in Subsection B of 
this section; 

(b) the credit union has violated a law of this state or a rule issued by the director; 

(c) the credit union has engaged in a pattern of unsafe or unsound credit union prac- 
tices; 

) (d) permitting the credit union to continue to conduct business in New Mexico is 
likely to have a substantial adverse impact on financial, economic or other interests of the resi- 
dents of the state; or 

(e) the credit union is prohilived from conducting business in the state or territory in 
which it is organized; 

(2) cooperate with credit union regulators in other states or territories and share with 
those regulators pertinent information received pursuant to the provisions of the Credit Union 
Act; a / 
(3) adopt rules for the periodic examination and investigation of the affairs of an out-of- 
state credit union conducting business in New Mexico. The costs associated with the examination 
or investigation shall be borne by the out-of-state credit union that is the subject of the examina- 
tion or investigation; or 

(4) enter into agreements with the Pent nanen of out-of-state credit unions to identify laws 
and rules applicable to branches of out-of-state credit unions conducting business in New Mexico, 
or enter into agreements with credit union regulators in other states or territories to identify laws 
and rules applicable to:credit unions organized in New Mexico pursuant to the.Credit Union Act 
that are conducting business in out-of-state locations. The agreements provided for in this section 
may include, but are not limited to, agreements concerning corporate governance and operational 
matters, and the rules regarding the manner in which examination, supervision and application 
processes shall be coordinated with the regulators. 

D. An out-of-state credit union conducting business in New Mexico shall: 

(1) comply with the provisions of the Credit Union Act; rules issued pursuant to that act 
and all other applicable state laws; and 

(2) designate and maintain an agent for service of process in New Mexico. 


History: Laws 1987, ch. 311, § 16; 1997, ch. 195, § 11; 
2003, ch. 28, § 4. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed 58-11-16 NMSA 1978, as amended by 
Laws 1975, ch. 344, § 15, relating to minors, effective 
June 19, 1987, and enacted a new section, 

The 2008 amendment, effective June 20, 2008, added 
"Approval to conduct business - Director's duties and pow- 
ers" to the section heading; inserted present Subsections 


C and D; and rewrote the rest of the section to such an 
extent that a detailed comparison is impacticable. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "Credit Union Act" for, "Credit Union Regulatory 
Act" in Subsection A, 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
§ 68, which had provided for the repeal of this section on 
July 1, 1997. 


58-11-17. Doing business outside this state. 


A credit union organized under or subject to the Credit Union Act [58-11-1 NMSA 1978] may do 
business outside this state, provided that it is legal for it to do so in the foreign state or territory 
involved. If the director deems it necessary to conduct an examination of the out-of-state office of 
a credit union, the actual expenses of the examination shall be paid by the credit union examined 
if the director determines it has violated the provisions of the Credit Union Act or other state laws 
or federal laws or regulations. | 
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58-11-18 


History: Laws 1987, ch, 311, § 17; 1997, ch. 195, §.12. 

Compiler's notes. — For prior law, see the laws that 
were repealed by Laws 1981, ch. 263, $4. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "Credit Union Act" for."Credit Union Regulatory 


58-11-18. Powers of credit unions. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-11-20 


Act" in the first sentence, added "if the director deter- 
mines it has violated the provisions of the Credit: Union 
Act or other state laws or federal laws or regulations" at 
the end of the second sentence, and made stylistic changes 
throughout the second sentence. ; 


In addition to the powers authorized elsewhere in the Credit Union Act 158: 11-1 NMSA 1978), 


a credit union may: 
A. enter into contracts of any nature; 
B.. ‘sue and be’sued; 
C. adopt, use and display a corporate seal; 


D. acquire, lease, hold, assign, pledge, hypothecate, sell and discount or otherwise dispose of 
property or assets, either in whole or in part, necessary or incidental to its operations; 


E. lend funds to members; 


F. \borrow from any source; provided that a credit union shall have prior approval a the direc- 
tor before borrowing in excess of an aggregate of fifty percent of its capital; 

G. purchase the assets of another credit union, subjéct to the approval of the director: 

H. offer various financial services approved by the director; 

I. hold membership in other credit unions organized under the Credit Tinton Act, te Federal 
Credit Union Act or other acts and in associations and organizations controlled by or fostiving the 
interests of credit unions, including a central liquidity facility organized under state or federal law; 

J. engage in activities and programs as requested by any governmental unit; ; 

K. act as fiscal agent and receive payments on deposit accounts from a governmental unit; *' 

L. sell or offer to sell insurance to the same extent allowed by leew to ten Bhatt chartered 


lending institutions; and 


M. provide services to persons within the cinddit union's field of ehecadsenaeys including K1a6- 
tronic funds transfers and the sale and negotiation of instruments, including ha sabi trate 


eler's checks and stored value cards. 


History: Laws 1987, ch. 811, § 18; 1997, ch. 195, § 13; 
2008, ch. 28, § 5. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed 58-11-18 NMSA 1978, as amended by 
Laws 1975, ch. 344, §'16, relating to power to borrow, effec- 
tive June 19, 1987, and enacted a new section. 

Cross references, — For the Federal Credit Union 
Act, see 12 U.S.C. § 1751. 

The 2008 amendment, effective June 20, 2003, added 
Subsection M, 


58-11-19. Incidental powers. 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "Credit Union Act". for "Credit Union Regulatory 


Act" in the introductory paragraph and in Subsection I, 


added Subsection L, and made minor stylistic changes in 
Subsections F, J and K. 

Laws 1997, ch. 195, § 42 repealed Laws 1987; ch. 311, 
§ 68, which had provided for the repeal of this section on 
July 1,1997. 


A credit union may exercise all incidental powers that are convenient, suitable or FP PEPRE ALY, to 
enable it to carry out its purposes as provided in its bylaws. 


History: Laws 1987, ch. 811, § 19; 1997, ch. 195, § 14. 

Repeals and reenactments, — Laws 1987, Chap- 
ter 811 repealed 58-11-19 NMSA 1978, as amended 
by Laws 1975, ch. 344, § 17, relating to loans, effective 
June 19, 1987, and enacted a new section. 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "its bylaws" for "the bylaws" at the end of the sec- 
tion. 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
§ 68, which had provided for the repeal of this section on 
July 1, 1997. 


58-11-20. Advantageous federal powers. 


4 


In addition to other powers provided for'the director and for credit unions organized under 
or subject to the Credit Union Act [58-11-1 NMSA 1978] and notwithstanding any law to the 
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58-11-21 CREDIT UNIONS 58-11-22 


contrary, the director may adopt such rules and regulations as he deems necessary and proper, 
granting to state credit unions any of the powers and authority that federal credit. unions are or 
may hereafter be authorized, empowered, permitted or otherwise allowed to exercise under federal 
statutes, rules or regulations. 


History: Laws 1987, ch. 311, § 20; 1997, ch. 195, § 15. The 1997 amendment, effective July 1, 1997, substi- 
Repeals and reenactments. — Laws 1987, Chap- tuted "Credit Union Act" for "Credit Union Regulatory 
ter 311 repealed 58-11-20 NMSA 1978, as amended by Act". 
Laws 1975, ch. 344, § 18, relating to reserves, effective Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
June 19, 1987, and enatted a new section. ~~ § 68, which had provided for the repeal of this section on 
July 1, 1997. 


58-11-21. Membership. 


A. The membership of a credit union shall consist of those persons who share a common bond 
set forth in the bylaws, have been duly admitted members, have paid any required one-time or 
periodic membership fee, or both, have paid for in cash or its equivalent one or more shares and 
have complied with such other requirements as the articles of organization and the bylaws specify. 

B, Credit union membership may include persons within one or more groups having a common 
bond of similar occupation, association or interest, or persons who reside or belong to one.or more 
groups that are based within an identifiable neighborhood, community or rural district, or employ- 
ees of a common employer, or persons employed within a defined business district, industrial park 
or shopping center and members of the immediate family of such persons. : 

C. Organizations in which majority ownership or control is vested in persons eligible for mem- 
bership in a credit.union, may be admitted to membership in that credit union. Also, organizations 
one of whose principal functions is to provide services to persons who are eligible for membership 
in the credit union may be admitted to membership. Other organizations having a commonalty 
[commonality] of interest with the credit union may be admitted to membership with the approval 
of the director. 


History: Laws 1987, ch. 311, § 21. Laws 1975, ch. 344, § 3, relating to special reserve, effec- 

Bracketed material. — The bracketed material was tive June 19, 1987, and enacted a new section. 
inserted by the compiler and is not part of the law. Laws 1997,.ch. 195, § 42 repealed Laws 1987, ch. 311, 

Repeals and reenactments. — Laws 1987, Chap- § 68, which had provided for the repeal of this section on 


ter 311 repealed 58-11-21 NMSA 1978, as amended by July 1, 1997. 


58-11-22. Central credit unions. 


Central credit unions may be organized under the Credit Union Act [58-11-1 NMSA 1978], and 
such credit unions organized under prior law are subject to that act. In addition to the members 
referred to in Section 58-11-21 NMSA 1978, the membership of a central credit union may include: 

A. executive officers, board members, committee members and employees of credit unions or- 
ganized under any credit union act or the executive officers, directors and employees of an em- 
ployer with insufficient numbers or with executive officers, directors and employees who do not 
desire to form or conduct the affairs of a separate credit union; 

B. persons in the field of membership of liquidated credit unions that have entered into or are 
about to enter into voluntary or involuntary liquidation proceedings; and 

C. members of the immediate families of members qualified pursuant to Subsection A or B of 
this section. 


History: Laws 1987, ch. 311, § 22; 1991, ch. 51, § 5; Laws 1997, ch, 195, § 42 repealed Laws 1987, ch. 311, 
1997, ch. 195, § 16. § 68, which had provided for the repeal of this section on 
Repeals and reenactments. — Laws 1987, Chap- July 1, 1997. 
ter 311 repealed former 58-11-22 NMSA 1978, as amended The 1997 amendment, effective July 1, 1997, substi- 
by Laws 1975, ch. 344, § 20, relating to dividends, effective tuted "Credit Union Act" for "Credit Union Regulatory 
June 19, 1987, and enacted a new 58-11-22 NMSA 1978. Act" in Subsection A and made a minor stylistic change 


in Subsection B. 
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The 1991 amendment, effective July 1, 1991, in the "executive" in three places, and, in Subsection C, substi- 
second sentence of the introductory paragraph, substi- tuted "pursuant to Subsection A or B of this section" for 
tuted "Section 58-11-21 NMSA 1978" for "Section 21 of the | "above". 


Credit Union Regulatory Act"; in Subsection A, inserted 


58-11-23. Other credit unions. #@i 


Any credit union organized under or subject to the Credit Union Act [58- 11: 1 NMSA: 1978] may 
accept as a member any other credit union organized under or subject to that act or any other act. 


History: Laws 1987, ch. 311, § 23; 1997, ch. 195, § 17. Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
Repeals and reenactments. — Laws 1987, Chap- § 68, which had provided for the repeal of this section on 
ter 311 repealeds 58-11-23 NMSA 1978, as amended by July 1, 1997. 
Laws 1975, ch, 344, § 21, relating to withdrawal, effective The 1997 amendment,-effective July 1, 1997, substi- 
June 19, 1987, and enacted a new section. tuted "Credit Union Act" for "Credit Union Regulatory 
val: we Act! 


58-11-24. Member eligibility. 


Members who cease to be eligible for membership in a credit union for reasons other than expfal- 
sion may be permitted to retain their membership in ob credit union, ashe to any restrictions 
which may be established by the bylaws. . 


History: Laws 1987, ch. 311, § 24; 1997, ch. 195, § 18. The 1997 amendment, effective July 1, 1997, inserted 


Repeals and reenactments. — Laws 1987, Chap- ~"in a credit union for reasons other than expulsion" near 
ter 311 repealed 58-11-24 NMSA 1978, as amended by the beginning of the section, substituted "bylaws" for 
Laws 1975, ch. 344, § 22, relating to dissolution, effective "board of directors" at the end of the section and made a 


June 19, 1987, and enacts the present section. ~ minor stylistic change. : ris it 
Laws 1997, ch. 195, §.42 repealed Laws 1987, ch, 311, | 

§ 68, which had provided for the repeal of this section on 

July 1, 1997. 


58-11-25. Liability of members. | tie do sida 


rt 


The members of a credit union shall not be personally or individually liable for the payments of 
its debts solely by virtue of holding membership. 


History: Laws 1987, ch, 311, § 25. Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
Repeals and reenactments. — Laws 1987, Chap- § 68, which had provided for the repeal of this section on 
ter 311 repealed 58-11-25 NMSA 1978, as amended by July 1, 1997; 
Laws 1975, ch. 344, § 23, relating to conversion, effective 
June 19, 1987, and enacted the present section. 


58-11-26. Meetings of members. 


A. The annual meeting and any special meetings of the mbmbers shall be held in accordance 
with the bylaws. . 

B. At all meetings a member shall have bot one vote, irrespective of his vito atvoad kee) No 
member may vote by proxy, but a member may vote by absentee ballot, mail or other method if the 
bylaws of the credit union so provide. 

C. An organization having membership in a fecsctie union, may be depnedtatiil and have fe vote 
cast by one of its members or shareholders, provided that person has been so authorized: by the 
organization's governing body. 


History: Laws 1987, ch. 311, § 26. Laws 1997, ch. 195, § 42 repealed Laws 1987; ch. 311, 
Repeals and reenactments. — Laws 1987, Chap- § 68, which had provided for the repeal of this section on 
ter 311 repealed 58-11-26 NMSA 1978, as amended by July 1, 1997. 
Laws 1975, ch. 344, § 24, relating to merger, effective 
June 19, 1987, and enacted a new section. 
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58-11-27 CREDIT UNIONS . 58-11-30 


58-11-27. Direction of affairs. 


A. Acredit union shall bedirected by a board of directors, eouaisting of an odd number of mem- 
bers,.as provided in the bylaws, but not less than five in number, to.be elected annually by and 
from the members, The election shall be held at the annual meeting or in such other manner as 
the bylaws provide. All members of the board shall hold office for such terms as the bylaws provide. 

B. Asupervisory committee shall consist of an odd number of members, as provided in the by- 
laws, but not less than three or more than seven in number. The bylaws shall specify the length of 
the terms of the committee members and whether membership of the supervisory committee shall 
be by-annual election or appointment by the board of directors. 

C, The board of directors may delegate any or all of its authority to extend credit, including the 
determination of interest rates, to one or more committees or an executive officer, provided such 


person is not a member of the board. A committee may consist of one or more members. 


History: Laws 1987, ch, 311, § 27; 1997, ch. 195, § 19; 
2003, ch, 28, § 6, 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed 58-11-27 NMSA 1978, as amended by 
Laws 1977, ch. 245, § 114, relating to change in price of 
business, effective June 19, 1987, and enacted a new sec- 
tion, 


58-11-28. Record of officials. 


Laws 1997, ch, 195, § 42. repealed Laws 1987, ch. 311, 
§ 68, which had provided for the repeal of this section on 
July 1,,1997, 

The 2008 amendment, effective June 20, 2003, re- 
wrote Subsection B to such an extent that a detailed com- 
parison is impacticable, 

The 1997 amendment, effective July 1, 1997, rewrote 
Subsections B and C. 


Within thirty days after election or appointment, a record of the names, addresses and titles of 
the members of the board, committees and all executive officers of the credit union shall be filed 


with the division on forms provided by the director, 


History: Laws 1987, ch. 311, § 28; 1991, ch. 51, § 6. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed former 58-11-28 NMSA 1978, as amended 
by‘Laws 1981, ch. 37, § 55, relating to taxation, effective 
June 19; 1987, and enacted a new 58-11-28 NMSA 1978, 


58-11-29. Vacancies. 


Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
§ 68, which had provided for the repeal of this section on 
July 1, 1997. 

The 1991 amendment, effective July 1, 1991, substi- 
tuted "30 days" for"20 days” and “addresses and titles" for 
"and' addresses" and inserted "executive". 


The board of directors of a credit union shall fill any vacancies occurring in the board until suc- 
cessors elected at the next annual election have qualified. If more than fifty percent of the board 
positions become vacant at any one time, a special meeting of the members shall be called to fill all 
vacancies. The supervisory committee shall fill all vacancies in its own membership as they occur, 
If all of the supervisory committee positions become vacant at any one time, the board of directors 
shall fill-all vacancies, and those appointed members may serve until the next election. The board 


shall fill vacancies occurring on all other committees. 4 


History: Laws 1987, ch. 311, § 29;1997, ch. 195, § 20. 
Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed 58-11-29 NMSA 1978, as amended by 
Laws 1969, ch. 268, § 9, relating to payment from account 


where no executor or administrator has qualified, effec- ~ 


tive June 19, 1987, and enacted a-new section. 
Laws 1997, ch, 195, § 42 repealed Laws 1987, ch. 311, 


The 1997 amendment, effective July 1, 1997, deleted 
a former third sentence which read; "The board shall also 
fill vacancies in the credit committee, if any."; in the fourth 
sentence, inserted "supervisory" preceding "committee" 
and added "and those appointed members may'‘serve until 


the next election" at the end; and added the fifth sentence. 


Li 


§ 68, which had provided for the repeal of this section on 
July 1, 1997, 


58-11-30, Compensation of officials. 


No board or committee member may be compensated for services performed in the regular 
course of duties pertaining to that board or committee position. Notwithstanding any provision 
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58-11-31 FINANCIAL INSTITUTIONS AND REGULATIONS 58-11-32 
of the Credit Union Act [58-11-1 NMSA 1978] to the contrary, board or committee members may 
be compensated for those services provided to the credit union while temporarily serving in an 
additional capacity other than as a board or committee member. Reasonable life, accident and 
similar insurance protection shall not be considered compensation to a board or committee mem- 
ber. Board and committee members may be reimbursed for reasonable and necessary expenses 


incidental to the performance of official business of the credit st py thal such expenses are 


documented. ° 


History: Laws 1987, ch. 311, § 30;'1991, ch. 51, § 7; 
1997, ch. 195, § 21; 20083, ch, 28, § 7. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed former 58-11-30 NMSA 1978, as enacted 
by Laws 1967, ch. 210, § 2, relating to proof of debt, effec- 
tive June 19, 1987, and enacted a new 58-11-30 NMSA 
1978. 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
§ 68, which had provided for the repeal of this section on 
July T, 1997. 

The 2008 amendment, effective June 20, 2003, de- 
leted "health" following "Reasonable life," near the middle 
of the section; and deleted "that" following "provided" near 
the end of the section. 


58-11-31. Conflicts of interest. 


The 1997 amendment, effective July 1, 1997, added 
"performed in the regular course of duties pertaining to 
that board or committee position" at the end of the first 
sentence, added the second sentence, added "to a board or 
committee member" at the end of the third sentence, and 
made a minor stylistic change in the first sentence, 

The 1991 amendment, effective July 1, 1991, rewrote 
the first sentence which formerly read "No officer, board 
member or committee member other than an employee 
may be compensated for his services except that a board 
member in attendance at regular board meetings may be 
compensated up to a maximum of twenty dollars ($20.00) 
per month for such attendance" and in the last sentence 
inserted "reasonable and". 


No board member, committee member, executive officer, agent or employee of a credit union 
shall in any manner, directly or indirectly, participate in the deliberation upon or the determina- 
tion of any question affecting his pecuniary interest, the pecuniary interest of his parents, children 
or siblings or spouses of any of those individuals or the pecuniary interest of any organization, 


other than the credit union, in which he is directly or indirectly interested. 


History: Laws 1987, ch. 311, § 31; 1991, ch. 51, § 8; 
1997, ch. 195, § 22. 

Repeals and reenactments, — “Laws 1987, Chap- 
ter 311 repealed former 58-11-31 NMSA 1978, as amended 
by Laws 1975, ch. 344, § 25, relating to penalty for false 
affidavit, effective June 19, 1987, and enacted a new 58- 
11-31 NMSA 1978. 


The 1997 amendment, effective July 1, 1997, inserted. 
"the pecuniary interest of his parents, children or siblings 
or spouses of any of those individuals" near the middle of 
the section, 

The 1991 amendment, effective July 1, 1991, inserted 
"executive" near the beginning and "the" preceding "pe- 
cuniary". : ~ 


Laws 1997, ch. 195, § 42 repealed Laws 1987, ch, 311, 
§ 68, which had provided for the repeal of this section on 
July Tog. 


58-1 1-32. Officers. 


A... At an organizational meeting held within thirty. days following each annual election, the 
board of directors shall elect from its own number a chairman, a vice chairman and a secretary. It 
shall also elect any other board officers that are specified in the bylaws. 

B. The terms of the board: officers shall be one year or until their successors are chosen and 
have been duly qualified. ; 

C. The duties of the board officers shall be prescribed in the bylaws. 

D... The board of directors shall employ, elect or appoint an executive officer of the credit union 
who shall be responsible for credit union operations. The executive officer may be a member of the 
board of directors if not receiving paid compensation as executive officer, but may not be an officer 
of the board of directors. The executive officer will serve at the pleasure of the board of directors. 

EK. The board of directors may provide for other executive officers and prescribe their duties 
and authority in the bylaws. 

F. Notwithstanding any other provisions of the Credit Union Act [58-11-1 NMSA 1978], a credit 
union may use any titles it chooses for the officials holding the positions described in this section, 
provided those titles are not misleading. 
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58-11-32.1 


History: Laws 1987, ch. 311, § 32; 1991, ch. 51, § 9; 
1997, ch. 195, § 23. / 

Repeals and reenactments, — Laws 1987, Chap- 
ter 311 repealed former 58-11-32 NMSA 1978, as amended 
by Laws 1985, ch. 20, § 1, relating to insurance of share 
and deposit balances, effective June 19, 1987, and enacted 
a new 58-11-32 NMSA 1978. 

Laws 1997, ch. 195, § 42 repealed Laws 1987, ch. 311, 
§. 68, which had provided for the repeal of this section on 
July 1, 1997. 


5§8-11-32.1, 58-11-32.2. Repealed. 


Repeals. — Laws 1987,.Chapter 311, § 67 repeals 58- 
11-32,1 and 58-11-32.2 NMSA 1978, as enacted by Laws 


CREDIT UNIONS 


58-11-36 


The. 1997 amendment, effective July 1, 1997, made a 
minor stylistic change in Subsection A, rewrote Subsec- 
tion D, and substituted "Credit Union Act" for "Credit 
Union Regulatory Act" in Subsection F. 

The 1991 amendment, effective July 1, 1991, inserted 
"board" in Subsections A through C, added Subsection E, 
redesignated former Subsection EK as Subsection F, and 
made minor stylistic changes. 


1985, ch. 20, §§ 2, 3, relating to share insurance corpora- 
tions, effective June 19, 1987, 


58-11-33. Authority and responsibility of board members. 


The board of directors shall have the authority and responsibility for providing the general di- 
rection of the business affairs, funds and records of the credit union. In addition to all other powers 
authorized in the Credit Union Act [58-11-1 NMSA 1978], the board of directors may: 

A. limit the dollar amount of share and deposit accounts which may be owned by a member, 
provided such limitations shall equally apply to all members; and 

B. authorize the credit union to contribute funds to any nonprofit civic, charitable, educational, 


research or service organization. 


History: Laws 1987, ch. 311, § 33; 1997, ch. 195, § 24. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 311 repealed 58-11-33 NMSA 1978, as amended by 
Laws 1985, ch. 20, § 3, relating to nonrequirement of no- 
tice of payment, effective June 19, 1987, and enacted a 
new section. 


58-11-34. Repealed. 


Repeals. — Laws 1997, ch. 195, § 41 repealed 58-11- 
34 NMSA 1978, as enacted by Laws 1987, ch, 311, § 34, 
relating ‘to the appointment of credit union executive 


58-11-35. Meetings of board members. 


Laws 1997, ch. 195, § 42 repealed Laws 1987, ch, 311, 
§ 68, which had provided for the repeal of this section on 
July 1, 1997. 

The 1997 amendment, effective July 1, 1997, added 
the last sentence in the introductory language and added 
Subsections A and B. 


committees by the board of directors, effective July 1, 
1997. For provisions of former section, see the 1996 NMSA 
1978 on NMOneSource.com. 


Each month either the board of directors or the executive committee shall meet. These bodies 


shall meet on other occasions as necessary. 


History: Laws 1987, ch. 311, § 35. 


58-11-36. Duties of board members. 


A. The board of directors shall: 


Repeals, — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch, 311, § 68, which had provided for the repeal of 
this section on July 1, 1997. 


(1) act upon applications for membership or to appoint one or more membership officers 


to approve applications for membership under such conditions as the board prescribes. A record 
of the actions taken by a membership officer shall be made available in writing to the board of 
directors for inspection, A person denied membership may appeal the denial to the board, and the 
person shall be informed of that right of appeal in writing by the credit union; 

(2) authorize and require the purchase of adequate fidelity coverage as it determines to 
be necessary for the board members, committee members, executive officers ‘or employees of the 
credit union, with documentation made available to the director about who is covered; 
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(3) authorize and determine from time to time the interest rates that shall be charged on ~ 
extensions of credit to members and authorize any interest refunds on extensions of credit under 
the conditions the board prescribes; provided that the board may delegate that authority to the 
chief executive officer and a'committee with the requirement that any exercise of that authority 
shall be reported to the board at the next monthly board meeting; 

(4) establish written policies with respect to the terms and conditions for granting loans 
and the extension of credit, including the maximum amount that may be provided to any one 
member; 

(5) declare dividends on share accounts and membership shares in the manner and form 
as provided in the bylaws, which dividends shall not exceed the credit union's net earnings, includ- 
ing undivided earnings; provided that the board may delegate that authority, except with regard 
to an account that the credit union designates as a member's primary share account, to the chief 
executive officer and a committee, with the requirement that any exercise of that authority shall 
be reported to the board of directors at the next board meeting; 

(6) have charge of the investment of funds, except:that the board may designate an invest- 
ment committee or investment officer under written investment policies established by the board; 

(7) authorize the employment of persons'to carry on the business of the credit u union ea 
establish the compensation of the executive officer; 

(8) approve an annual operating budget for the credit union; 

(9) authorize the conveyance of property; » 

(10) authorize the designation of depositories for the operating Sei of the Sidi union; 

(11) appoint any committees deemed necessary; and 

(12) perform such other duties as the members from time to time direct and ere or 
authorize any action not inconsistent with the Credit Union Act, [58-11-1 NMSA 1978] and not 
specifically reserved by the bylaws to the members. — 

B. Any member of the supervisory committee or of any other committee established for the 
purposes of extending credit may be temporarily suspended or removed by the board of directors, 
by a two-thirds vote of the board of directors at a meeting in which a quorum is present, for failure 
to perform those duties in accordance with the Credit Union Act, the articles of organization or 
the bylaws and for no other reason. The suspension or removal of a supervisory committee mem- 
ber shall be acted upon by the members at a meeting to be held not less than seven or more than 
twenty-one days after such suspension or removal. 


History: Laws 1987, ch. 311, § 36; 1991, ch; 51, § 10; 
1997, ch. 195, § 25; 2008, ch. 28, § 8. 

Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this section on July 1, 1997. 

The 2003 amendment, effective June 20, 2003, added 
"provided that the board may delegate that authority to 
the chief executive officer and a committee with the re- 
quirement that any exercise of that authority shall be re- 
ported to the board at the next monthly board meeting" at 
the end of Subsection A(3); and added "provided that the 
board may delegate that authority, except with regard to 
an account that the credit union designates as a member's 


58-11-37. Repealed. 


Repeals. — Laws 1997, ch. 195, § 41 repealed 58-11- 
37. NMSA 1978, as amended by Laws 1991, ch, 51, § 11, 
relating to the duties and responsibilities of credit union 


primary share account, to the chief executive officer and a 
committee, with the requirement that any exercise of that 
authority shall be reported to the board of directors at the 
next board meeting" at the end of Subsection A(5). 

“The 1997 amendment, effective July 1, 1997, rewrote 
this section to the extent. that a detailed comparison is im- 
practicable, 

The 1991 amendment, effective July 1, 1991,:in Sub- 
section B, substituted "committee members, executive 
officers" for ' ‘general manager and any other officers"; in 
Subsection F, substituted "of" for "or"; and’made stylistic 
changes in Subsections B, C and L. 


credit committees, effective July 1, 1997; For provisions 
of former section, see the 1996 NMSA 1978 on NMOne- 


_ Source.com. 


58-11-38. Supervisory committee. 


A. . The supervisory committee shall make or cause to be made by a certified public accountant 
or other qualified person or firm a comprehensive annual audit of the books and affairs of the 
credit union, It shall submit.a report of each annual audit to the board of directors and make the 
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report available to the director, and a summary of the report shall be presented to the members at 
the next annual meeting of the credit union. 

B. The supervisory committee shall make or cause to be made such supplementary audits, ex- 
aminations and verifications of members' share and loan accounts as it deems necessary or as are 
required by the board of directors and submit reports of those audits to the board of directors. A 
complete verification of members! share and loan accounts shall be performed at least once every 
two years in accordance with standards established by the director. 

C. The supervisory committee by a two-thirds vote of the entire committee may in its sole dis- 
cretion suspend a person authorized to extend credit if the person is not a paid employee of the 
credit union and shall report the action to the board of directors for appropriate action. Paid em- 
ployees of the credit union that are authorized to extend credit may be suspended for any reason 
but only by the executive officer of the credit union. 

D. The supervisory committee by a two-thirds vote of the entire committee may suspend any 
member of the board of directors until the next members' meeting, which shall be held not less 
than seven or more than twenty-one days after such suspension. At that meeting, the suspen- 
sion shall be acted upon by the members and the board member removed from or restored to his 
position. 

E. The supervisory committee by a majority vote may call a special meeting of the members 
to consider any violation or potential violation of the Credit Union Act [58-11-1 NMSA 1978], the 
credit union's articles of organization or bylaws or any practice of the credit union deemed by the 
supervisory committee to be unsafe, unsound or unauthorized. The bylaws shall prescribe the 
manner in which a special meeting of the members may be called by the members or by the board 
of directors. 


History: Laws 1987, ch. 311, § 38; 1991, ch. 51, § 12; 
1997, ch, 195, § 26. 

Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this section on July 1, 1997. 

The 1997 amendment, effective July 1, 1997, sub- 
stituted "and make the report available to the director, 
and a summary of the report shall be presented" for "and 
to the division, and a summary of the report" following 


"board of directors" in the second sentence of Subsection .. 


A, added "in accordance with standards established by the 
director" at the end of Subsection B, rewrote Subsection 


58-11-39. Members' accounts. 


C, deleted Subsection E relating to the suspension or re- 
moval of any member of the supervisory committee, redes- 
ignated former Subsection F as Subsection E and, in the 
first sentence of Subsection E, substituted "violation or 
potential violation of the Credit Union Act" for "violation 
of the Credit Union Regulatory Act" preceding "the credit 
union's articles". 

The 1991 amendment, effective July 1, 1991, in the 
first sentence of Subsection D substituted "vote of the en- 
tire committee may suspend any member" for "vote may 
suspend any officer or member" and in the second sen- 
tence deleted "officer or" preceding "board". 


A. The bylaws of a credit union may require the members to subscribe to and make payments 


on membership shares. 


B. Share accounts, membership shares and deposit accounts shall be subscribed to and paid for 


in such manner as the bylaws prescribe. 


C. The par value of shares and membership shares shall be as prescribed in the bylaws. 
D. Membership shares may not be pledged as security on any extension of credit. 


History: Laws 1987, ch. 311, § 39; 1997, ch. 195, § 27. 

‘Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this section on July 1, 1997. 


58-11-40. Dividends and interest. 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "may" for "shall" in Subsection A and substituted 
"any extension of credit" for "any loan" at the end of Sub- 
section D. 


A. Periodically, and after provision for the required reserves, the board of directors may de- 
clare, dividends to be paid on share accounts and membership shares. Dividends may be paid from 
the credit union's undivided earnings; provided, no such payment shall result in or increase a 
debit balance in the undivided earnings account. 
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58-11-41 FINANCIAL INSTITUTIONS AND REGULATIONS 58-11-43 


B. Dividends may be paid at various rates with due regard to the conditions that pertain to 
each type of account, such as minimum balance, notice and time requirements. 

C. Dividends need not be paid on membership shares, but if such a dividend is paid, it shall be 
added to the membership share held by each member. 

D.. Acredit union may receive payments on deposit accounts from its qomrcee and other chedit 
unions subject to such terms, rates and conditions as the board of directors establishes, 

E. Interest may be paid on deposit accounts at various rates with due regard to the conditions 
that pertain to each type of account, such as minimum balance, notice and time requirements. 


History: Laws 1987, ch. 311, § 40; 1997, ch. 195, § 28, | .The 1997 amendment, effective July 1, 1997, substi- 


Repeals, — Laws 1997, ch..195, § 42 repealed Laws tuted "Periodically" for "At intervals and for periods, the 
1987, ch. 311, § 68, which had provided for the repeal of board of directors may authorize" at the ieee of Sub- 


this section on July 1, 1997. Beabialt A. 


58-11-41. Withdrawals. 


A. Funds in share accounts and deposit accounts may be withdrawn for payment to the ac- 
count holder or to third parties, in a manner and in accordance with procedures established by the 
board of directors subject to any regulations,or orders the director prescribes. 

B. Share accounts and deposit accounts shall be subject to any withdrawal notice requirement 
which is imposed pursuant to the bylaws; however, in the case of shares, not. more than sixty sina 
and in the case of deposits, not more than thirty days notice may be required. 

C. A membership share may not be redeemed or withdrawn except upon termination of mem- 
bership in the credit union. 


History: Laws 1987, ch. 311, § 41. Laws 1997, ch. 195, § 42 repeals Laws 1987, ch. 311, 
§ 68, which had provided for the oy tate of this. section on 
July 1, 1997. 


58-11-42. Accounts of minors. 


Payments on share accounts and deposit accounts may e received from a minor who may with- 
draw funds from those accounts, including the dividends and interest thereon. Payments on share 
accounts and deposit accounts by a minor and withdrawal by the minor shall be valid in all re- 
spects. For such purposes a minor is deemed of full age. 


History: Laws 1987, ch. 311, § 42. Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
| 1987, ch. 311, § 68;'which had provided for np deat of 
this section on vat 1, 1997. 


58-11-43. Joint accounts. 


A. A member may designate any person to own a share account or deposit account in joint ten- 
ancy with the right of survivorship, as.a tenant in common or under any other form of joint owner- 
ship permitted by law, but no co-owner, unless also a member:in his own right, shall be permitted 
to vote, obtain loans, hold office or be required to pay a membership fee: 

B. Payment of part or all of those accounts to any of the co-owners shall, to the extent of such 
payment, discharge the liability to all unless the account agreement contains a prohibition. 


History: Laws 1987, ch. 311, § 43; 1997, ch. 195, § 29. The 1997 amendment, effective July 1, 1997, in Sub- 
Repeals. — Laws 1997, ch. 195, § 42 repealed Laws section A, deleted, "with him" following "deposit account" 
1987, ch. 311, § 68, which had provided for the repeal of and inserted "also" preceding "a member in his". 
this section on July 1, 1997. : 
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58-11-44. Trust accounts. 


A. Share accounts and deposit aeebunts may be owned by a Hegibet Hi in trust for a letiiendiary 
or owned by a non-member in trust for a beneficiary who is a member. 

B. Beneficiaries may be minors, but no beneficiary, unless a,eredit union. member, shall be per- 
mitted to vote, obtain loans, hold office or be required to pay a membership fee. 

C, Payment of part or all of a trust account to the party in whose name the’account is held shall, 
to the extent of that payment, discharge'the liability of the crédit union to that party and.to the ben- 
eficiary, and the credit union shall be under no obligation to‘see to the application of that payment. 

D. Inthe event of the death of the party who owns a trust account, if the credit union has been 
given no other written notice of the existence or’ terms of any trust and has not received‘a court 
order as to disposition of the account,. account funds and any dividends or interest thereon shall be 
paid to the beneficiary. 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "credit union member" for "in his own right" in Sub- 
section B, 

The 1991 amendment, effective July 1, 1991, substi- 

“tuted "or all" for "of all" in Subsection C. 


History: Laws 1987, ch. 311, § 44; 1991, ch. 51, § 13; 
1997, ch. 195, § 30, 

Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this section.on July 1, 1997. 


58-11-45. Payable-on-death accounts. 


_ Notwithstanding any other provision of law, a credit union may establish share accounts and 
deposit accounts payable to one or more persons during their lifetimes and on the death of all of 
them to one or more payable-on-death payees. Any transfer to a payable-on-death payee is effec- 
tive by reason of the account contract and shall not be considered to be a testamentary transfer. 


Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this section on July 1, 1997. 


History: Laws 1987, ch. 311, § 45. 


58-11-46. Liens. 


A credit union shall have a lien on the membership shares, share accounts and deposit accounts 
and accumulated dividends and.interest of a member's individual, joint or, trust account for any 
sum owed the.credit union from that member or for any extension of credit endorsed or guaran- 
teed by him. A credit union may refuse to allow withdrawals and shall have a right. of immediate 
set-off with respect to every such account. The board of directors or any person or committee to 
which it has delegated the authority to extend credit may waive the credit union's rights to a lien, 
to immediate set-off, to restrict withdrawals or to any combination of those rights with respect to 
any share or deposit account;or groups of those accounts. 


History: Laws 1987, ch. 311, § 46; 1997, ch. 195, § 31. 
’ Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which ‘had provided for the repeal of 
this section on July 1, 1997. 

The 1997 amendment, effective July 1, 1997, in the 
first sentence, substituted "member's" for "member in 


58-11-47. Dormant accounts, 


his" preceding "individual" and substituted "any exten- 


~ sion of credit" for “any loan" preceding "endorsed", and, in 


the third sentence, substituted "The board of directors or 
any person or committee to which'it has delegated the au- 
thority to extend credit" for "The credit committee, credit 
manager or loan officer". 


A. if there has been no activity in a share or deposit account for one year, except for the posting 
of dividends or interest, the credit union may impose a reasonable maintenance fee as provided i in 


the bylaws. 


B. Any account presumed abandoned shall be disposed of in accordance with the Uniform 
Disposition of Unclaimed Property Act [Uniform Unclaimed Property Act (1995), 7-8A-30 NMSA 


1978]. 
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History: Laws 1987, ch. 811, § 47. Repeals. — Laws 1997, ch: 195, § 42 repealed Laws 
Bracketed material. — The bracketed material was 1987, ch, 311, § 68, which had provided for the repeal of 
inserted by the compiler and is not a part of the law. this section on July 1, 1997. 


ae 


58-11-48. Share and deposit i insurance. 


A. ‘Before the organizers of a crédit, union submit the organizational documents to the divadtor 
under Section 58-11-10 NMSA 1978, they shall apply for insurance of share accounts and. deposit 
accounts by the national credit union administration's share insurance fund or, alternatively, for 
insurance from an insuring organization approved by the director. Any meinheraD share issued 
by a credit union shall-be excluded from the requirement for insurance. 

B.. A credit union that has been denied or has lost its commitment for that insurance or that 
has been notified of cancellation of that insurance shall within thirty days commence steps to ei- 
ther liquidate or merge with an insured credit union. 

C. No credit:union shall commence business unless such credit union has obtained.t insurance 
of its share accounts and deposit accounts. 

D. The director shall make available reports of condition and examination findings to the na- 
tional credit union administration or to the appropriate insuring organization and may:accept any 
report of examination made on behalf of such organization. 


History: Laws 1987, ch. 311, § 48; 1997, ch. 195, § 32. The 1997 amendment, effective July 1, 1997, substi- 

Repeals. — Laws 1997, ch. 195, § 42 repealed Laws tuted "Section 58-11-10 NMSA 1978" for "Section 10 of 

1987, ch. 311, § 68,:which had provided for the repeal of the Credit Union Regulatory Act" in the first sentence of 

this section on July 1, 1997. Subsection A and made minor stylistic changes in Subsec- 
tions A and B, 


58-11-49. Loan policies. 


A. Acredit union may extend credit to members for such purposes and upon such conditions as 
the bylaws may provide. 

B. The interest rates on extensions of credit shall be authorized and determined by the board 
of directors or any person or committee to which it has delegated that authority. 

C. Acredit union may assess charges to members, in accordance with the bylaws, for failure to 
meet their obligations to the credit union in a timely manner. 

D. Except as provided in Subsection H of this section, every application for an extension of 
credit and every approved extension of credit shall be made in writing or in such other manner as 
permitted or required by law in a standard format consistent with the extension of credit policies 
approved by the board of directors. 

E. No loan shall be made to any member in an aggregate amount in excess of ten percent of the 
credit union's total assets as determined by the director. 

F. Security, within the meaning of the Credit Union Act [58-11-1 NMSA 1978], may include, 
without limitation because of enumeration, the endorsement of a note by a surety or guarantor, 
assignment of an interest in real or personal property or any other collateral deemed acceptable by 
the board of directors. The types of security acceptable shall be determined by the written policies 
established by the board of directors. pursuant to Section 58-11-36 NMSA 1978. 

G. Amember may receive an extension of credit in installments or in one sum and may pay the 
whole or any part on any day on which the office of the credit union is open for business. 

H. Upon written application by a member, the board of directors or any person or committee 
to which it has delegated authority to extend credit may approve a self-replenishing line of credit, 
and advances may be granted to the member within the limit of such line of credit. Whenever a 
line of credit has been approved, no additional credit application is required as long as the aggre- 
gate indebtedness does not exceed the approved limit; provided, however, each line of credit shall 
be reviewed in accordance with the credit union's policy governing extensions of credit. 

I, Acredit union may participate in extensions of credit to credit union members jointly with 
other credit unions or other financial organizations pursuant to written policies established by the 
board of directors. 
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J. Acredit union may: 
(1) participate in any guaranteed loan program of the federal government or of this state 
under the terms and conditions specified by the law under which such a program is provided; and 
(2) purchase the conditional sales contracts, notes and similar instruments of its members. 
K. Acredit union may make an extension of credit to any of its executive officers, board mem- 
bers and members of its supervisory and other committees; provided that: 

_, (1)_ the extension of credit complies with all lawful requirements under the Credit Union Act 
with respect to loans to other members, is not on terms more favorable than those extended to other 
borrowers and is in compliance with loan policies established by the board for other borrowers; 

(2) . the following provisions have been met: 
(a) the extension of credit is approved by the board of directors.or any person or com- 
mittee to which it has delegated authority to extend credit; and 
(b) the applicant takes no part in the consideration of his application and does not at- 
tend any committee or board meeting while his application is under consideration;.and 
.. (3) ifthe aggregate extension of credit to the applicant, including the extension applied for 
and excluding share or deposit secured loans, exceeds the limits set for the total asset size of the 
credit union as provided in this paragraph, the extension of credit shall be submitted to the board 
of directors for approval. The board shall require, at a minimum, a completed loan application and 
a detailed current financial statement of the applicant; provided that submission to the board of 
directors of an application of an executive officer shall only be required for an applicant serving 
the credit union as chief executive officer, chief operating officer, chief financial officer or chief lend- 


ing supervisor. The set limits for the total asset size of the credit union are as follows: 


Credit Union Total Assets 


less than $5,000,000 
$5,000,000 - $10,000,000 
$10,000,001 - $50,000,000 
$50,000,001 or greater 


Aggregate Credit Exceeding 


$20,000 
$30,000 
$40,000 
$50,000. 


L. A credit union may permit executive officers, board members and members of its commit- 
tees to act as co-makers, guarantors or endorsers of extensions of credit to other members, subject 


to the requirements of Subsection K of this section. 


History: Laws 1987, ch. 311, § 49; 1991, ch. 51, § 14; 
1997, ch. 195, § 33; 2003, ch. 28, § 9. 

Repeals, — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this section on July 1, 1997. 

The 2003 amendment, effective June 20, 2003, in- 
serted "or in such other manner as permitted or required 
by law" following "made in writing" near the middle of 
Subsection D; deleted "A credit union which originates 
such an extension shall retain an interest of at least ten 
percent of the face amount of the extension of credit" at the 
end of Subsection I; and rewrote Paragraph K(3) to such 
an extent that a detailed comparison is impracticable. 

The 1997 amendment, effective July 1, 1997, sub- 
stituted "extension of credit" for "loan", "extensions of 
credit" for "loans" and made other related and stylistic 
changes throughout the section, rewrote Subsections B 
and D, added "as determined by'the director" at the end of 
Subsection .E, substituted "Credit Union Act" for "Credit 
Union Regulatory Act" near the beginning of the first sen- 
tence of Subsection F and near the beginning of Paragraph 


58-11-50. Insurance for.members. 


K(1), substituted "the board of directors or any person or 
committee to which it has delegated authority to extend 
credit" for "credit committee, credit manager or loan offi- 
cer" in the first sentence of Subsection H, in Subsection K, 
substituted "other committees" for "credit committees" in 
the introductory language, added “is in compliance with 
loan policies established by the board for other borrowers" 
at the end of Paragraph (1), rewrote Subparagraph (2)(a), 
and added Paragraph (3), and, in Subsection L, deleted 
"supervisory and credit" preceding "committees". 

The 1991 amendment, effective July 1, 1991, in the 
first sentence of Subsection F substituted "the Credit 
Union Regulatory Act" for "this Act" and in the second 
sentence substituted "Section 58-11-36 NMSA 1978" for 
"Section 36 of the Credit Union Regulatory Act"; in Sub- 
section K inserted "executive" in the introductory para- 
graph and substituted "or loan application forms signed 
by the applicant" for "signed by and truly reflecting all 
assets, liabilities and net worth of the applicant" in Para- 
graph (2)(a); and in Subsection L inserted "executive". 


A credit union may purchase or make available insurance for its members either on an indi- 
vidual or group basis, subject to the insurance laws of this state and the rules and regulations 
established by the superintendent of insurance. 
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History: Laws 1987, ch. 311, § 50. Repeals. — Laws 1997, ch, 195,.§ 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this apption on July a 129. 


58-11-51. Liability and fidelity insurance for officials and employees. 


A credit union shall, unless otherwise specified by the director, purchase and maintain liability 
and fidelity insurance coverage on behalf of a person who is or was a board member, committee 
member, executive officer, employee or agent of the credit union or who is or was serving at the 
request of the credit union as a director, committee member, executive officer, employee or agent 
of another corporation, partnership, joint venture, trust or other enterprise against any liability 
asserted against that person and incurred'by that person'in any’such capacity or arising out of 
that person's status whether or not the credit union would have the power to indemnify that 
person against such liability; provided, a credit union shall not provide for the indemnification 
of personnel who are scrsber? guilty of or liable for willful misconduct, gross neglect of auEy or 
criminal acts. 


History: Laws 1987, ch. 311, §'51; 1991, ch. 51, § 15; The 1991 amendment, effective July 1, 1991, inserted 


2008, ch. 28, § 10. “committee member, executive" twice near the beginning 
Repeals. — Laws 1997, ch. 195, § 42 repealed Laws of the section, 

1987, ch. 311, § 68, which had provided for the preces of ' = 

this section on July 1, 1997. ANNOTATIONS 
The 2003 amendment, effective June 20, 2003, in the Am. Jur, 2d, A\L.R. and C.J.S. references. — Who is 


section heading, inserted "and fidelity" following "Liabil- an "Executive Officer" of insured within meaning of liabil- 
ity" and inserted "and employees" at the end; in the first ity insurance policy, 1.A.L.R.5th 132. 


sentence in the section text, substituted "shall, unless oth- Validity, construction, and effect of "regulatory exclu- 


erwise specified by the director" for "may' near the begin- sion" in directors' and officers’ liability insurance policy, 
ning, inserted "liability and fidelity" following "purchase 91 A.L.R.b5th 292. 

and maintain" near the beginning and inserted "coverage" M4 

following "insurance" near the middle. 


58-11-52. Group purchasing. 


A credit union may enter into arrangements and joint ventures with other credit unions, organi- 
zations or financial institutions to facilitate its members’ voluntary purchase of goods, insurance 
and other services from third parties consistent with the purposes of the credit union, and in ac- 
cordance with any applicable laws, A credit union may be compensated for services so provided, 


History: Laws 1987, ch. 811, §.52. Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
aap section on Qn uly 1, 1997. 


58-11-53. Money-type instruments. 


A credit union may collect, receive and disburse money in connection with the providing of nego- 
tiable checks, money orders, travelers checks and other money-type instruments for its members 
and other persons within the credit union's field of membership and in connection with the pro- 
viding of services through service facilities, including automated terminal machines, and for such 
other purposes as may provide benefit or convenience to its members. A credit union may charge 
reasonable fees for those services. 


History: Laws 1987, ch. 311, § 53; 1991, ch. 51, § 16; membership and in connection with" following "for its 


1997, ch. 195, § 34; 2008, ch. 28, § 11. members and" near the middle of the section, 

Repeals. — Laws 1997, ch. 195, § 42 repealed Laws The 1997 amendment, effective July 1, 1997, inserted 
1987, ch. 311, § 68, which had provided for the repeal of "service facilities, including" preceding "automated termi- 
this section on July 19199% duis ~~ nal" in the first sentence. 

The 2003 amendment, effective June 20, 2008, in-, The 1991 amendment, effective July 1, 1991, in the 
serted "other persons within the credit union's field of first SEIESTO inserted ‘for its members". 
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58-11-54. Retirement accounts. 


A credit union may act as custodian of any form of self-directed retirement, pension, profit- 
sharing or deferred income accounts authorized under federal law or the laws of this state, includ- 
ing but not limited to individual retirement accounts, pension funds of self-employed individuals 
and pension funds of a company or organization whose employees or members are eligible for 
membership in the credit union. 


History: Laws 1987, ch. 311, § 54. Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch, 311, § 68, which had provided for the repeal of 
this section on July 1, 1997. 


58-11-55. Trust authority. 


A credit union may accept, administer and execute trusts pursuant to prior approval by the 
director. 


History: Laws 1987, ch. 311, § 55. ' Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this section on July 1, 1997... 


58-11-56. Investments. 


A. Funds not required to satisfy member demands for extensions of credit may be invested in: 

(1) securities, obligations or other instruments of or issued by or fully guaranteed as to 

principal and interest by the United States or any agency of the United States or in any trust in- 
vesting solely, directly or indirectly, in the same; 

(2) “securities, obligations or other instruments of this state or any political dubdivision of 
this state; 

(3) deposits or other accounts of state or federally chartered financial institutions, the ac- 
counts of which are insured by an agency of the United States; 

(4) loans or extensions of credit to or shares or deposits of other credit unions, central 
credit unions or corporate credit unions, the accounts of which are insured by the national credit 
union administration's share insurance. fund; > 

(5) deposits in; loans to or shares of any federal reserve bank or of any central liquidity 
facility established under federal law; 

(6) shares, stocks, loans or extensions of credit to or other obligations of any organization, 
corporation or association providing services that are associated with the general purposes of the 
credit union or that engage in activities incidental to the operations of a credit union. Those in- 
vestments in the aggregate shall not exceed five percent of the credit union's capital; 

(7) shares of a cooperative society organized under the laws of this state or of the laws of 
the United States in a total amount not exceeding ten percent of the capital of the credit union, 
subject to prior approval by the director; 

(8) fixed assets, not to exceed six percent of the credit union's capital and deposits, unless 
with the written approval of the director. For the purpose of this subsection, "fixed assets" means 
structures, land, computer hardware and software and heating and cooling equipment that are 
affixed to the premises; 

(9) common trusts or mutual funds whose investment portfolios consist of mortgages, 
securities and obligations and bonds of the federal national mortgage association, federal home 
loan mortgage corporation, government national mortgage association and other government- 
sponsored enterprises; 

(10) other investments, or in amounts in excess of the thresholds listed in this section, as 
approved by the director'in written application; and 

(11) activities that the director determines are a part of or incidental to the operations 
of a credit union notwithstanding any provision to the contrary in the Credit Union Act [58-11-1 
NMSA 1978]. 
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B. Credit unions with minimum undivided earnings of one million dollars: ($1,000,000) and 
with capital in excess of seven and one-half percent after required reserves may also invest funds 
not required to satisfy member demands for extensions of credit. The aggregate of a credit union's 
investments as provided in this subsection shall-not exceed ten percent oe wes sebanrre union's rl 
vided earnings. Such investments may only be in or through: . 

(1) ‘common trusts or mutual funds whose investment portfolios achieiet of the. Bonad or 
other obligations of insured financial institutions organized pursuant to the laws of another state 
or the United States, or corporations organized in any state, the District of Columbia, the com- 
monwealth of Puerto Rico or the territories organized by congress; provided that the investment 
portfolios are representative of a recognized broadly traded bond index, as defined in the credit 
union's board-approved investment policy, and provided that the portfolios shall be limited to such 
bonds and other obligations having maturities of less than fifteen years with an average weighted 
life not to exceed seven years and being rated among the three highest ratings established by one 
or more national rating services; and. 

(2) common trusts or mutual funds whose investment portfolios consist of the stock of 
corporations organized in any state, the District of Columbia, the commonwealth of Puerto Rico 
or the territories organized by congress, provided that the investment portfolios. of such common 
trusts or mutual funds are representative of a recognized broadly traded stock index as defined in 
the credit union's board-approved investment policy. 


History: Laws 1987, ch. 311, § 56; 1991, ch. 51, § 17; 
1997, ch. 195, § 35; 2003, ch. 28, § 12. 
Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 


1987, ch. 311, § 68, which had provided for the * sighs of © 


this section on July 15, 199%%5% 

The 2003 amendment, effective June 20, 2008, re- 
designated the first paragraph of the section as Subsec- 
tion A and redesignated former A through H as present 
Paragraphs A(1) through A(8); added Paragraphs A(9) and 
A(10); redesignated Subsection I as Paragraph A(11) and 
deleted "investments or" from the if Se and added 
Subsection Bi 


58-11-57. Repealed. 


Repeals. — Laws 2003, ch. 28, § 15 repeals 58-11-57 
NMSA 1978, being Laws 1987, ch. 311,.§ 57, as amended, 
relating to reserve requirements, effective June 20, 2003. 


The 1997 amendment, effective July 1, 1997, sub- 
stituted "member demands for’ extensions of credit" for 
"member loan demands in the introductory paragraph, 


» inserted "or extensions of credit" in Subsections D and F, 


inserted, "administration's" preceding "share insurance" 


in Subsection D, added Subsection I, and made minor sty- 
listic changes in Subsections G and i. 

The 1991 amendment, effective July 1, 1991, deleted 
former Subsection H pertaining to stocks: and bonds of 
other states and territories and redesignated former Sub- 
section I as Subsection H. 


For provisions of former section; see the 2002 NMSA 1978 
on NMOneSource.com. For present. similar provisions, see 
58-11-57.1 NMSA 1978. 


58-11-57.1. Capitalization and reserves. 


A. Acredit union shall maintain a well-capitalizad Satu as enrliiteteariad by the director, 
B.A credit union shall set aside and maintain such reserves as may be required by the insurer 


of its:;share accounts and deposit accounts. , 


History: Laws 2003, ch. 28, § 14. 
Effective dates. — Laws 2003, ch. 28, contains no ef- 
fective date provision, but, pursuant to NM. Const., art 


58-11-58. Dissolution. 


IV, § 28, is effective on dane 20, 2003, 90 days after aa 


journment of the legislature, 


A. Acredit union may elect to dissolve voluntarily and liquidate its affairs i in the manner pre- 
scribed in this section. : 

B. If it decides to begin the procedure, the board of directors shall adopt a resolution recom- 
mending the credit union be dissolved voluntarily and directing that the question of liquidation be 
submitted to the members. 

C. Within ten days after the board of directors decides to submit the questions of liquidation 
to the members, the chairman of the board or executive officer shall notify the director and the 
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insuring organization in writing, setting forth the reasons for the proposed liquidation: Within ten 
days after such notice, a special meeting of the members shall be called to vote on whether to liq- 
uidate the credit union. Within ten days after the members act on the question of liquidation, the 
chairman of the board or executive: officer shall notify the director and the insuring organization 
in writing as to the action of the members on the proposal. 

D. When the board of directors decides to submit the question of liquidation to. the nicachoe 
payments on, withdrawal.of and making any transfer of share and deposit accounts to loans and 
interest, making investments of any kind and granting loans may be restricted or suspended pend- 
ing action by members on the proposal to liquidate: On approval by the members of the proposal, 
all business transactions shall be permanently discontinued. Necessary expenses of operations 
shall, however, continue tobe paid on authorization of the board of directors or liquidating agent 
during the period of liquidation. 

E. For a credit. union to enter voluntary eeerre Peres approval by a ia jotitys of the niémbers 
in writing or by a two-thirds majority of the members present at a meeting of the members is re- 
quired. When authorization for liquidation is to be obtained at a meeting of the members, notice in 
writing shall be given to each member, by first class mail, at least ten days prior to that meeting. 

F. A liquidating credit union shall-continue in existence for the purpose of discharging its 
debts, collecting on loans and distributing its assets and doing all acts required in order to wind 
up its business and it may sue and be sued for the purfiass af enforcing those debts and obligations 
until its affairs are fully concluded, 

G,.. The board of directors or the liquidating agent shall distribute the assets of the credit union 
or the proceeds of any disposition of the assets in the-sequence described in Section 58-11-38 NMSA 
1978. 

H. When the habad of dirottesd or the liquidating agent ihabhinen that all assets from which 
there is a reasonable expectancy of recovery have been liquidated and distributed as set forth in 
this section, they shall execute a certificate of dissolution on a form prescribed by the director and 
file the same, together with all pertinent books and records of the liquidating credit union, with 
the director, whereupon the credit union shall be dissolved. 


History: Laws 1987, ch. 311, § 58; 1997, ch. 195, § 37. third sentences in Subsection C, substituted "Section 58- 


Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 11-3 NMSA 1978" for "Section 3 of the Credit Union Regu- 
1987, ch, 811, § 68, which had provided for the repeal of latory Act" at the end of Subsection G, and he a minor 
this section on July 1; 1997. stylistic change in Subsection C. 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "executive officer" for "president" in the first and 


58-11-59. Merger of credit unions. 


A. A credit union organized under or subject to the Credit Union Act. [58-11-1 NMSA,1978] 
may, with the approval of the director and regardless of common bond, merge with one or more 
other credit unions subject:to that act, the laws of another state or territory of the United States 
or the laws of the United States. 

B. When two or more credit unions merge, they shall either designate one ed union as the 
continuing credit union or they shall structure a totally new credit union and designate it as the 
new credit union. If the latter procedure is followed, the new credit union shall be organized un- 
der Section 58-11-10 NMSA 1978. All participating credit unions other than the continuing credit 
union shall be designated as merging credit unions. 

C.. Any merger of credit unions shall be done according to a plan of merger. After approval by 
the boards of directors of all participating credit unions, the plan shall be submitted to the direc: 
tor for preliminary approval. If the plan includes the creation of a new credit union, all documents 
required by Section 58-11-10 NMSA‘'1978 shall be submitted as part of the plan. In addition, each 
participating credit union shall submit: 

(1) the time and place of the meeting of the board of directors ab which the plan was 
agreed upon; 

(2) the vote of the board of directors in favor of the adoption of the plan; and 

(3) a copy of the resolution or other action by which the plan was agreed upon. 
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The director shall grant preliminary approval if the plan has been properly approved by each 
board of directors and if the documentation required to form a new oradit union, if any, neni 
with Section 58-11-10 NMSA 1978. | ut 8 

D, After the director grants preliminary approval, each merging” isle union shall, wnldéle 
waived by the director, conduct a membership vote on its participation in the plan. The vote shall 
be conducted either at a special membership meeting called for that purpose or by mail ballot. If 
a majority of the members voting ‘approve the plan, the credit union shall submit a record of that 
fact to the director, indicating the vote by which the members approved. the plan and either the 
time and place of the membership meeting or the mailing date and closing date of the mail ballot. 

E. The director may waive the membership vote described in Subsection D of this section in 
the case of a given credit union if he determines that it is in the best interests of the aatarias ens 
or that the credit union is insolvent or in imminent danger of becoming insolvent. ° 

F. The director shall grant final approval of the plan of merger after ciatasnestitotiny that the re- 
quirements of Subsection D of this section in the case of each merging credit union have been met. 
If the plan of merger includes the creation of a new credit union, the director shall approve the orga- 
nization of the new credit union under Section 58-11-10 NMSA 1978 as part of the approval of the 
plan of merger. The director shall notify all participating credit unions of the approval of the plan. 

G. Upon final approval of the plan by the director, all property, property rights and members’ 
interests in each merging credit union shall vest in the continuing or new credit union, as appli- 
cable, without deed, endorsement or other instrument of transfer, andall debts, obligations and 
liabilities of each merging credit union shall be deemed to have been assumed by the continuing 
or new credit union. The rights and privileges of the members of each participating credit union 
shall remain intact; however, if a person is a member of more than one of the participating credit 
unions, that person shall be entitled to only a single set of membership rights in the continuing or 
new credit union. 

H. Ifthe continuing or new credit union is chartered by another state or territory of the United 
States, it shall be subject to the requirement of Section 58-11-16 NMSA 1978. 

I. Notwithstanding any other provision of law, the director may authorize a merger or eoriadi 
dation of a credit union that is insolvent or is in danger of insolvency with any other credit union 
or may authorize a credit union to purchase any of the assets of or assume any of the liabilities of 
any other credit union that is insolvent or in danger of insolvency if the director is satisfied that: 

(1) an emergency requiring expeditious action exists with respect to that other credit 
union; 

(2) other alternatives are not reasonably available; and 

(3) the public interest would best be served by approval by that merger, consolidation, 
purchase or assumption. 

J. Notwithstanding any other provision of law, the director may authorize an institution whose 
deposits or accounts are insured by an agency of the federal government to purchase any of the 
assets of or assume any of the liabilities of a credit union which is insolvent or in danger of insol- 
vency, except that prior to exercising this authority, the director shall attempt to effect a merger or 
consolidation with, or purchase and assumption by, another credit union as provided in Subsection 
I of this section. 

For purposes of the authority contained in this subsection, insured share and deposit accounts 
of the credit union may, upon consummation of the purchase and assumption, be eae tod in- 
sured deposits or other comparable accounts in the acquiring institution: 


History: Laws 1987, ch. 811, § 59; 1991, ch. 51, § 19; © of the Credit Union Regulatory Act" in Subsections B, C 
1997, ch. 195, § 38. and F; and in the second sentence of Subsection F substi: 
Repeals, — Laws 1997, ch. 196, § 42 repealed Laws tuted "shall" for "must"; in Subsection H substituted "Sec- 
1987, ch, 311, § 68, which had provided for the repeal of tion 58-11-16 NMSA 1978" for "Section 16 of the Credit 


this section on July 1, 1997, Union Regulatory Act"; in the first paragraph of Subsec- 

The 1997 amendment, effective aly. 1, 1997, substi- tion J substituted "an agency of the federal government" 
tuted "Credit Union Act" for "Credit Union Regulatory for "the federal deposit and insurance corporation or 
Act" near the beginning of Subsection A and made stylis- the federal savings and loan insurance corporation" and 


tic changes in Subsections B and I. "shall" for "must". 
The 1991 amendment, effective July 1, 1991, sub- 
stituted "Section 58-11-10 NMSA 1978" for "Section 10 


180 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-11-60 CREDIT UNIONS 58-11-62 


58-11-60. Conversion. 


A. A credit union organized under the laws of this state may be converted to a credit union 
organized under the laws of any other state or under the laws of the United States, subject to regu- 
lations issued by the director. 

B. Acredit union organized under the laws of the United States or of any other state may con- 
vert to a credit union organized under the laws of this state. To effect such a conversion, a credit 
union shall comply with all of the requirements of the jurisdiction under which it was originally 
organized, the requirements provided for in the Credit Union Act [58-11-1 NMSA 1978] and other 
requirements determined by the director, and file proof of such compliance with the director. 

C. A bank, savings and loan company or other financial institution that is not a’ credit union 
may be converted to a credit union organized pursuant to the Credit Union Act. To effect such a 
conversion, the converting financial institution shall file proof of compliance with all of the re- 
quirements of the jurisdiction under which it was originally organized, the provisions of the Credit 
Union Act and other requirements determined by the director. 

D. Acredit union organized pursuant to the Credit Union Act may be converted to a bank, sav- 
ings and loan company or other financial institution. To effect such a conversion, the converting 
credit union shall comply with all the requirements of the jurisdiction in which it will be orga- 
nized, including any rules issued by the appropriate regulating agency and other requirements 
determined by the director. 


History: Laws 1987, ch. 311, § 60; 2003, ch. 28, § 13. 

Repeals, — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
this section on July 1, 1997, 


58-11-61. Taxation. 


The 2003 amendment, effective June 20, 2003, added 
"the requirements provided for in the Credit Union Act 
and other requirements determined by the, director," fol- 
lowing "was originally organized," near the end of Subsec- 
tion B; and added Subsections C and D, 


A. Acredit union organized under or subject to the Credit Union Act [58-11-1 NMSA 1978] is 
exempt from taxation to the extent that a credit union chartered under federal law is exempt. 
B. The shares of a credit union shall not be subject to stock transfer taxes, either when issued 


or when transferred from one member to another. 


C. The participation by a credit union in any government program providing unemployment, 
social security, old age arpa yen or other benefits shall not be deemed a waiver of the tax exemp- 


tions granted by this section. ' 


History: Laws 1987, ch. 311, § 61; 1997, ch. 195, § 39. 

Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided f for the repeal of 
this section on July 1, 1997; 


58-11-62. Criminal liability. 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "Credit Union Act" for "Credit Union Regulatory 
Act" near the beginning of Subsection A and substituted 
"granted by this section" for "hereby granted" at the end 
of Subsection C. 


Any credit union executive officer, director, committee member, employee or agent who willfully 
does any of the following is guilty of a fourth degree felony: 

A. with intent to deceive, falsifies any books of account, report, statement, record or other docu- 
ment of a credit union whether by alteration, false entry, omission or otherwise; 

B,.. signs, issues, publishes or transmits to a government agency any book of account, report, 
statement, record or other document which he knows to be false; 

C,.. by means of deceit, obtains a signature to a writing which is a subject of forgery; 

D,. with intent to deceive, destroys any credit union book of account, statement, record or other 


document; or 


E. divulges any information not lawfully required or specifically permitted concerning the af- 
fairs of the credit union or any member thereof which he has obtained solely by virtue of his posi- 
tion with the credit union and which information causes harm to the credit union or member. 
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History: Laws 1987, ch. 311, § 62; 1991, ch. 51, § 20. The 1991 amendment, effective July 1, 1991, in the 

Repeals. — Laws 1997, ch. 195, § 42 repealed Laws introductory paragraph substituted "executive officer, di- 
1987, an 811, § 68, which had provided for the repeal of rector, committee member" for "officer, director" and cor- 
this section on J uly 1, 1997, rected a misspelling in Subsection D. 


58- 11-63. Slander; libel. 


Whoever maliciously and eoanisiels spreads false reports or wabters false statements about the 
Management or ABanePs of any credit. union is guilty of a third degree felony. 


History: Laws 1987, ch. 311, § 63. | Reveals, — Laws. 1997, ch. 195, § 42 ter re Laws 
1987, ch. 311, § 68, which had provided for the repeal of 
ey Bection on July 1; 1997: 


58-11-64. Repealed. 


Repeals, — Laws 2003, ch. 28, § 15 repeals 58-11-64 | member, effective June 20, 2003. For provisions of former 
NMSA 1978, being Laws 1987, ch. 311, § 64; as amended, section, see the 2002 NMSA 1978 on rib age th com, 
relating ‘to payment from the account of a deceased 


58-11-65. False affidavit; penalty. 


Any person who makes a false statement in brine ® for the purpose of obtaining credit union 
funds is guilty of a third degree felony. 


History: Laws 1987, ch. 311, § 65. ANNOTATIONS 


Repeals. — Laws 1997, ch. 195, § 42 repealed Laws 
1987, ch. 311, § 68, which had provided for the repeal of Convictions under this section and for fraud im- 
this section on July 1, 1997. proper. — Conviction under this section and under Sec- 

Severability clauses. — Laws 1987, ch. 311, 8 66 pro- tion 30-16-6 NMSA 1978 for fraud over $2, 500 violated 
vides for the’ severability of the Credit Union Regulatory defendant's double jeopardy rights.' State’ v. Montoya, 
Act if any part or application thereof is held'tavalid. | 116 NM, 36 ny! nia ry ibs gh 861 P.2d 978, cert..denied, 

® e e a m 
Leasing of Safe Deposit Facilities 

Sec. Sec. 
58-11A-1. Authority to engage in leasing safe deposit fa- 58-11A-5, Adverse claims to contents of a site’ deposit 
DEEL cilities; subsidiary company. box. 
58-11A-2; Effect of lessee's death or incapacity, 58-11A-6. Special remedies for nonpayment of rent. 
58-11A-3. Lease to minor. 58-11A-7. Disposition of contents of safe deposit box 
58-11A-4, Search procedure upon death of lessee, when a credit union is liquidated; duty of 


conservator, 


58-11A-1. Authority to engage in leasing safe deposit facilities; 
subsidiary company, 


A. Subject to such regulations ‘as the director may prescribe, a credit union may maintain and 
lease safe deposit boxes and may accept property or documents for safekeeping if, Sntd in the 
case of night depositories, it issues a receipt for them. . 

B. Acredit union may own stock in safe deposit box companies ‘not exceeding in saad tn cost 
fifteen percent of its regular reserve and undivided earnings, but at least ninety percent of the 
stock in each safe deposit box company must be owned by credit unions, banks or trust companies. 


: 


History: Laws 1991, ch. 51, § 21. 


182 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-11A-2 LEASING OF SAFE DEPOSIT FACILITIES 58-11A-6 


58-11A-2. Effect of lessee's death or incapacity. 


Unless otherwise provided in a written agreement, where a lessor, without knowledge of the 
death of or an adjudication of incapacity of the lessee, deals with his agent pursuant to a written 
power of attorney signed by the lessee, the transaction binds the lessee's estate and the lessee. 


History: Laws 1991, ch. 51, § 22. Cross references. — For proof of valid power of attor- 
ney, see 45-5-502 NMSA 1978, 


58-11A-3. Lease to minor. 


A lessor may lease a safe deposit box and in connection therewith deal with a minor with the 
same effect as if leasing to and dealing with a person of full legal capacity. 


History: Laws 1991, ch. 51, § 23. Cross references, — For the age of majority, see 28-6-1 
NMSA 1978. 


58-11A-4. Search procedure upon death of lessee. 


A. A lessor shall permit the person named in a court order, or if no order has been served upon 
the lessor, the spouse, parent, an adult descendant or a person named as a personal representative 
in a copy of a purported will produced by him, to open and examine the contents of a safe deposit 
box leased by a decedent or any documents delivered by a decedent for safekeeping, in the pres- 
ence of an officer of the lessor. The lessor, if 80 requested by that person, may deliver upon execu- 
tion of a receipt: 

(1) any writing purported to be a will of the decedent; 

(2) any writing purported to be a deed to a burial plot or burial instructions to the person 
making the request for a search; or 

(3) any document purported to be an insurance policy on the life of the decedent to the 
person named as a beneficiary in the policy. | 

B. No other contents of a safe deposit box shall be removed pursuant to this section, except as 
provided in the Probate Code [Uniform Probate Code, 45-1-101 NMSA 1978]. 


History: Laws 1991, ch. 51, § 24. 


58-11A-5. Adverse claims to contents of a safe deposit box. 


A. An adverse claim to the contents of a safe deposit box or to property held in safekeeping is 
not sufficient to require the lessor to deny access to its lessee unless the lessor is directed to do so 
by court order. 

B. An adverse claim includes, but is not limited to, the following: 

(1) one of several lessees claims, contrary to the terms of the lease, an exclusive right of 
ACCess; 

(2) a person claims a right of access as an officer or agent of a lessee to the sealatnn of 
others as agents or officers; or 

(8) it is claimed that a lessee is the same person as one using another name. 


History: Laws 1991, ch, 51, § 25. 


58-11A-6. Special remedies for nonpayment of rent. 


A. Unless otherwise provided in a written agreement, if the rental due on a safe deposit box 
has not been paid for six months, the lessor may send a notice by certified or registered mail to the 
last known address of the lessee stating that the safe deposit box will be opened and its contents 
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stored at the expense of the lessee unless payment.is made within thirty days. Ifthe rental is not 
paid within thirty days from the mailing of the notice, the safe deposit box may be opened in the 
presence of an executive officer of the lessor and of a notary public. The contents of the box shall 
be sealed in a package by the notary public who-shall write on the outside the name of the lessee 
and the date of the opening. The notary public shall execute a certificate reciting the name of the 
lessee, the date of the opening of the safe deposit box and a list of its contents. The certificate shall 
be included in the package anda copy of the certificate shall be sent by registered mail to the last 
known address of the lessee. The package shall then be placed in the general vaults of the lessor at 
a rental not exceeding the rental charged for the safe deposit box. 

B. If the contents of the safe deposit box are not claimed within the time prescribed by the 
Uniform Unclaimed Property Act [Uniform Unclaimed Property Act (1995), 7- 8A-30 aa ates 
they shall be disposed of as provided in that act. 


History: Laws 1991, ch. 51, § 26. 


58-11A-7. Disposition of contents of safe deposit box when a credit 
union is liquidated; duty of conservator. 


A. In the event a credit union is liquidated or placed under conservatorship by the director, 
as authorized by Subsection I of Section 58-11-38 NMSA 1978 of the Credit Union Regulatory Act 
[Credit Union Act], the conservator or receiver shall send a notice by certified or registered mail 
to the last known address of the lessee stating that the safe deposit box will be opened and its 
contents stored at the expense of the lessee unless claimed within thirty days. If the contents are 
not claimed within thirty days from the mailing of the notice, the safe deposit box may be opened 
in the presence of an agent of the conservator or receiver and of a notary public. The contents shall 
be sealed in a package by the notary public who shall write on the outside the name of the lessee 
and the date of the opening. The notary public shall execute a certificate reciting the name of the 
lessee, the date of the opening of the safe deposit box and a list of its contents. The certificate shall 
be included in the package, and a copy of the certificate shall be sent by registered mail to the last 
known address of the lessee. The conservator or receiver shall then provide for storage of the pack- 
age at a rental not exceeding the rental previously charged for the safe deposit box. _ 

B. Ifthe package is not claimed, it will be disposed of as provided in the Uniform Unclaimed 
Property Act [Uniform Unclaimed Property Act (1995), 7-8A-30 NMSA 1978]. | 


History: Laws 1991, ch. 51, § 27. Bracketed material. — The bracketed material was 
inserted. by the compiler and is not part of the law. 
ARTICLE 12 
e e e 
Credit Union Share Insurance Corporations 

Sec. Sec. 
58-12-1. Short title. 58-12-8, Corporation; termination of membership; pen- 
58-12-2. Definitions. aA if alty. 
58-12-3. Formation of corporation; purpose. 58-12-9. Corporation; membership. 
58-12-3.1. Out-of-state members, 58-12-10. Corporation; assessments. 
58-12-4, Corporation organization and bylaws. 58-12-11. Assessments; for operational purposes. 
58-12-5. Corporation directors and officers. 58-12-12, Financial assistance. 
58-12-6. Corporation; board meetings. 58-12-13. Dissolution of the corporation. 
58-12-7, Corporation; powers and duties of the board. 58-12-14. Applicability of certain laws, 


58-12-15. Corporation; investments. 


58-12-1. Short title. 


This act [58-12-1 to 58-12-83, 58- 12- 4 to 58+12- 15 NMSA 1978] may ite cited as the "Credit Union 
Share Insurance Corporation ‘Act", 
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History: 1953 Comp,, § 48-19A-1, enacted by Laws 
1973, ch, 114, § 1. 


58-12-2, Definitions. 


CREDIT UNION SHARE INSURANCE CORPORATIONS 


58-12-3.1 


Cross references, — For credit unions, see Chapter 58, 


Article 11 NMSA 1978. 


As used in the Credit Union Share Insurance Corporation Act [58-12-1 NMSA 1978]: 


PEP ee 


"corporation" means the credit union share insurance corporation of this state; 
‘board’ means the board of directors of thé corporation; 
"commissioner" means the director of the financial institutions division, 
"directors" means the directors of the corporation; 
"member" means a credit union which has become a member of the corNoratinr: 
"delegate" means a person designated by a member's board of directors to represent the 


member in the organization and the operation of the sak cea 


G. fund" means the share i insurance fund; and 


H, ."supervisory agency" means any state governmental agency statutorily responsible for the 
supervision and regulation of any member not chartered in the state of New Mexico. 


History: 1953 Comp., § 48-19A-2, enacted by Laws 
1973, ch. 114, § 2; 1977, ch. 245, § 17; 1979, ch. 95, § 1. 

‘Compiler's notes. — The department of banking 
headed by a commissioner, was abolished by Laws 1977, 
ch, 245, § 4. Section 3 of that act established the commerce 
and industry department, which included a financial in- 
stitutions division headed by a director, Section 120 of the 
act transferred to the director of the financial institutions 
division all powers and duties heretofore vested in the 


commissioner of banking, However, Laws 1988, ch, 297, 
§ 33 abolished the commerce and industry department, 
and § 20 of that act created the regulation and licensing 
department with a financial institutions division. Laws 
1983, ch. 297, § 31 transferred the personnel, etc., of the 
financial institutions division of the commerce and indus- 
try department to the financial institutions division of the 
regulation and licensing department. See 9-16-4 NMSA 
1978. 


58-12-3, Formation of corporation; purpose. 


Any seven or more credit unions in this state or in any other state organized and existing under 
the provisions of the Credit Union Act [Chapter 58, Article 11 NMSA 1978] or under other sub- 
stantially similar state laws may, subject to the prior approval of the director, form a corporation 
under the Credit Union Share Insurance Corporation Act to be known as the "New Mexico credit 
union share insurance corporation" for the purpose of creating and maintaining a fund for the 
insurance of shares and deposits of those credit unions that become members. Each of the credit 
unions participating in the formation of the corporation shall execute articles of incorporation 
therefor, which shall be submitted for filing to the secretary of state with a filing fee of five dollars 
($5.00) after the articles of incorporation have been approved by the director. In the event that 
credit unions chartered in other states join this corporation, the corporate name may be changed 
by the board of directors to reflect such multistate membership. Any contract or, agreement or 
amendment thereto for the purposes of joining this corporation to which a credit union chartered 
in another state is a party shall be subject to prior review and approval by the director. 


- History: 1953 Comp., § 48-19A-3, enacted by Laws 
1973, ch. 114, § 3; 1979, ch. 95, § 2; 2013, ch. 75, § 19. 
Cross references. — For meaning of "commissioner", 
see 58-12-2C NMSA 1978 and notes thereto. 
The 2013 amendment, effective July 1, 2013, re- 
quired that articles of incorporation of credit unions be 
filed with the secretary of state; in the first sentence, 


after "provisions of", deleted "Sections 58-11-1 through 
58-11-33 NMSA 1978" and added "the Credit Union Act"; 
deleted "commissioner '" and) added "director" throughout 
the section; in the second sentence, after "filing to the", de- 
leted "state corporation commission" and added "secretary 
of state" and after "five dollars ($5.00) after", delete "same 
has" and added "the articles of incorporation have", 


58-12-3.1. Out-of-state members. 


Notwithstanding any language herein to the contrary, any member not chartered in New Mexico 
shall only be subject to the statutes, rules and regulations enacted or issued by the member's char- 
tering state or applicable supervisory agency. As a condition of participation in the New Mexico 
credit union share insurance corporation, the member not chartered in the state of New Mexico 
shall appoint the New Mexico secretary of state as agent for service of process. Provided, however, 
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nothing herein shall be construed to limit the powers of the corporation over its members, whether 
chartered by the state of New Mexico or by any other state. 


History: 1978 Comp., § 58-12-3.1, enacted by Laws - Cross references. — For service of process upon the 
1979, ch. 95, § 3. secretary of state, see 38-1-5 NMSA 1978, 


58-12-4. Corporation organization and bylaws. 


A. Except as otherwise provided, each delegate shall have one vote in the election of directors 
and in voting in any matter legally coming before a meeting. However, delegates shall not vote by 
proxy nor shall any one delegate represent more than one member. 

B. A quorum shall consist of a majority of the delegates entitled to vote, or eleven delegates, 
whichever is less. 

C. Subject to the approval of the commissioner and any applicable supervisory agency, the 
delegates may make such bylaws as they deem necessary to carry out the provisions of the Credit 
Union Share Insurance Corporation Act [58-12-1 NMSA 1978]. 

D. Subject to Section 58-12-6 NMSA 1978, bylaws may be amended or repealed if thirty days' 
written notice is given to all members containing the time and place of the meeting and if the pro- 
posed amendment.or repeal is approved by a vote of two-thirds of the delegates pees and voting 
at the meeting. 


History: 1953 Comp., § 48-19A-4, enacted by Laws Cross references, — For meaning of "commissioner", 
1973, ch. 114, § 4; 1979, ch. 95, §.4. see §8-12-2C NMSA 1978 and notes thereto. 


58-12-5. Corporation directors and officers. 


A. The corporation shall have a board of directors consisting of seven persons, six of whom 
shall be elected by the delegates from among their members, with the remaining director to be 
elected by the other six directors and to be the chief administrative officer of the corporation. In 
addition, the commissioner or the director of any supervisory agency or a representative desig- 
nated by the commissioner and such supervisory agency or agencies shall be an ex-officio member 
of the board. The articles of incorporation shall, however, designate six directors, other than the 
chief administrative officer, to serve until the first annual meeting of the corporation. At the first 
annual meeting, two directors will be elected for a term of one year, two directors for a term of 
two years and two directors for a term of three years, and thereafter at each annual meeting, two 
directors will be elected for a term of three years. The chief administrative officer shall be elected 
annually for a term of one year. All directors shall be sworn and hold office until their successors 
are qualified. Ifa person elected does not take the oath of office within thirty days, his office shall 
become vacant. The directors shall fill any vacancies on the board until the next annual meeting. 
The directors shall from time to time adopt such rules and regulations as they may deem neces- 
sary to effect the purposes of the Credit Union Share Insurance Corporation Act [58-12-1 NMSA 
1978]. 

B. There shall bea president, vice president, treasurer and secretary of the corporation and an 
administrator who shall serve as the chief administrative officer and shall function as the seventh 
director, and such other officers as the board may deem necessary. Officers shall be elected annu- 
ally bythe directors, at a meeting held not more than fifteen days following the adjournment of the 
annual delegates' meeting. The president and vice president shall be elected from the board. The 
secretary of the corporation shall be the secretary of the board. The directors may fill any vacan- 
cies until the next annual meeting and for causes shown may remove an officer by a two-thirds 
vote of all directors of the board, 


History: 1953 Comp., § 48-19A-5, enacted by Laws Cross references. — For meaning of "commissioner", 
1973, ch. 114, § 5; 1979, ch. 95, § 5. ; see 58-12-2C NMSA 1978 and notes thereto. ; 
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58-12-6. Corporation; board meetings. 


The annual meeting of the corporation shall be held in the month of April and shall be called by 
the secretary at a time and place to be,designated by the board. Special meetings of the corpora- 
tion may be called by request either of a majority of the members of the board or the commissioner 
or any supervisory agency. The request shall be signed by the directors, shall state the purposes 
and. date of the meeting and shall be given to the secretary of the corporation at least forty-five 
days.before the date of the meeting. The call for such meeting shall state the time, place and pur- 
pose thereof and shall be mailed to each member at least thirty days before the date of the meet- 
ing. If a purpose of the meeting is to adopt an amendment to the bylaws, the request and the call 
of the meeting shall contain notice,and a copy of the proposed amendment. The board shall meet 
at least quarterly, once in the months of October, January, April and July. A quorum of the board 
shall consist, of not less than a-majority of the directors. 


History: 1953 Comp., § 48-19A-6, enacted by Laws Cross references, ea For meaning of "commissioner", 
1973, ch. 114, § 6; 1979, ch. 95, § 6. see 58-12-2C NMSA 1978 and notes thereto. 


58-12-7. Corporation; powers and duties of the board. 


A. To the extent authorized by the commissioner or any supervisory agency, the board may 
review the financial condition of any member as it relates to share insurance and, after the review, 
submit a report of the review to the commissioner and the supervisory agency accompanied with 
the recommendations of the board, 

B. Upon request of the board, the commissioner or the supervisory agency may furnish to the 
board such factual information in his.or its possession as the commissioner or the supervisory 
agency may deem.to be of assistance to the corporation in determining the financial condition of 
any member. ) 

C. Ifthe board determines that.a special examination and audit, including a current appraisal 
of the assets, of any member would be in the interests of its shareholders or in the interest of 
the sound and effective operation of the corporation, the board, by a vote of at least two-thirds 
of its directors, may request the commissioner or any supervisory agency to provide for a special 
examination, audit. and appraisal. If the commissioner or any supervisory agency determines the 
examination, audit and appraisal advisable, he or it shall provide for an examination, together 
with a current appraisal of the member's assets by a qualified person, and the board may furnish 
to the commissioner or any supervisory agency such evidence of current values of any or all of such 
member's assets that it considers material to the appraisal. 

D. .After receiving the reports of the examination and appraisal, the commissioner or any su- 
pervisory agency shall furnish to the board, and to the member, copies of the reports. The board 
shall have authority to make recommendations to any member designed to correct practices or 
policies of the member in conducting its business, including loan or dividend policies, which the 
board considers unsafe or unsound, or having a tendency to impair the financial condition of the 
member; If such-member fails to follow such recommendations, the board shall give notice to the 
commissioner and any supervisory agency. 

E. Ifit appears to the board that such practices or policies have impaired or are likely to im- 
pair’the solvency of the member, or are unreasonably increasing the insurance risk of the corpora- 
tion with respect to the member, they shall include a statement to this effect, together with a re- 
port of the facts and circumstances, in the notice to the commissioner and the supervisory agency. 
If the commissioner or the supervisory agency determines from the report, notice and from other 
available information that the member is in unsafe or unsound condition to transact the business 
for which it was.created, then, the commissioner or the supervisory agency may so certify to the 
corporation. Nothing contained in this section shall be construed to abridge any power conferred 
upon the commissioner or supervisory agency by any law. 

F. Whenever it appears to the commissioner or the supervisory agency that it is inadvisable or 
inexpedient for any member to continue to transact the business for which it is organized without 
receiving assistance, he or it may, in his or its discretion, notify the board and thereupon the board 
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may take any action it considers necessary to reduce, the risk or avert a threatened loss to the 
corporation, and, notwithstanding any other provision of law, may require a merger or consolida- 
tion of such member with other financial institutions or may facilitate the sale of assets of such 
member to, and the assumption of its liabilities by, one or more members or other financial institu- 
tions. The board may with the approval of the commissioner or any Nigel labs sista do any of 
the following: 

(1) purchase $ret such member any 19 Brash Ble or other interest in, ite assets at Babl value, 
or at someother value mutually agreed upon by such member and the board,’ notwithstanding 
that either of such values may exceed the market value of the assets 0) preted, sy upon auch 
terms and conditions as the board may determine; 2 

(2) make loans to such member, and isa such terms pend conditions, as s the board gttisd 
determine; 

(3) pay to the nomen in accordance with an ddjectieat itera into etweleu the member 
and the corporation, an amount not in excess of the difference between the book value of some or 
all of its assets and the fair value as determined by the agreement, in consideration for which such 
member shall agree to write down the assets to the fair value and to pay over to the corporation so 
much of any net proceeds realized from the sale or other disposition of the assets as are in excess 
of the fair value, the payment to:be made.in such amounts, at such times and upon such terms and 
conditions as the board may determine. Any amount paid by the corporation to such member and 
the agreement of the member to repay the excess shall constitute liabilities of He member only to 
the extent of any such excess from time to time actually realized; or 

(4) deposit a sum of money into the reserve accounts of the member in depen ds with 
an agreement entered into between the member and the corporation, such member being hereby 
authorized and empowered, notwithstanding any other provision of law, to repay the amount to 
the corporation at such time or times and in such manner as the agreement may prescribe, pro- 
vided that, any such payment made by the corporation to the member, and any agreement of the 
member to repay the same shall constitute liabilities of the member only to the extent provided 
by the agreement. The member, by vote of at least two-thirds of its directors, may take’ any action 
necessary or advisable to enable it to carry out any or all provisions of this'section. 

G. Atany time after ten years from the date financial assistance has been granted to a member 
under any provision of this section, any unpaid balance may be compromised or settled for cash 
payment or other consideration as the board and the member, with the approval of the'commis- 
sioner and supervisory agency, may agree upon. Upon such compromise or settlement the member 
shall be released and discharged from any further obligation to repay the unpaid balance a such 
financial assistance except to the extent provided by such agreement. 

H. Ifamember authorized by a vote of at least two-thirds of the member's directors éiiadaes to 
be liquidated, the corporation shall be fully authorized ‘to Se tae with the nysCw merger or 
consolidation of the member. 

I. -Whenever it appears to the commissioner or cad supervisory agency that any member is in 
unsound or unsafe condition to transact the business for which it is organized, the commissioner 
or the supervisory agency may so certify to the board and, upon receipt of the certificate, the board 
shall, by notice in writing to the commissioner, supervisory agency and to the member, take pos- 
session and control of the property and the business of the member ‘and operate the business of 
the member, subject to such rules and regulations as the commissioner or supervisory agency 
may prescribe until the member resumes business or until its affairs are finally liquidated. While 
operating such business, the corporation may pay to the member out of the share insurance fund 
such sums as the board considers necessary for the protection of the member's shareholders and 
depositors, and may order these sums to be repaid when no longer required for that purpose, or 
may:purchase assets from the member to effect the purposes of the Credit Union Share Insurance 
Corporation Act [58-12-1 NMSA 1978] on such terms and petit ia at’ sab Siig i nals as ee 
- board may determine. a 

J. At any time after the board has taken over the control, possession als sipeeuticn ofa any 
member, they may with the approval of the commissioner or supervisory agency turn back the 
control, possession and operation to the member. The member may resume business free from any 
control by the corporation, subject to such conditions as the commissioner or ‘supervisory agency 
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may approve. The board shall not'turn back the control, possession and operation of any member 
until there has been ‘repaid into the share insurance fund all sums paid out from the fund to the 
member or its shareholders or depositors or until security for repayment is received which is sat- 
isfactory to the board. 

K. The board may, and at the'request of the commissioner or supervisory agency shall; at any 
time after they have taken over the control, possession and operation of any member, discontinue 
the business of the member and proceed to liquidate its affairs. The corporation shall in such event 
pay to the shareholders and depositors of such member the full amount of their shares or deposits 
permitted. by law at the date of the discontinuance of the business of the member with interest 
from the last dividend date to the date of discontinuance at such rate, not exceeding three percent, 
as the board shall determine. The payments shall be made as soon as possible after the date of 
discontinuance. For such purpose the board shall use in addition to the assets of the member such 
sums as may be required from the share insurance fund. In case of liquidation the corporation 
shall be subject to such rules and regulations as may be prescribed by the commissioner or the 
supervisory agency. Rules and regulations prescribed by the commissioner shall apply only to the 
liquidation of New Mexico-chartered credit unions. In the event of the liquidation of a member 
chartered in a state other than New Mexico, the corporation shall be subject only to such rules and 
regulations prescribed by the applicable supervisory agency. The corporation shall take steps to 
collect all debts due and claims belonging to such members and may sell or compound all bad or 
doubtful debts, and may sell all or any part of the real or personal property or other assets of the 
member on such terms and conditions and at such valuation as the board shall determine, and the 
corporation may itself be the purchaser at any or all such sales. To execute and perform the pow- 
ers and duties conferred upon the corporation, it may, in the name of any such member, prosecute 
and defend all suits and other legal proceedings and may, in the name of the member, execute, ac- 
knowledge and deliver all deeds, assignments, leases and other instruments necessary and proper. 
to effectuate any sale of real or personal property or other assets. Any deed or other instrument 
executed pursuant to the authority hereby given shall be valid and effectual for all purposes to the 
same extent as though executed by the officers of the member by authority of its board of directors. 
The compensation of employees, counsel and other assistants employed by the board to liquidate 
the affairs of any member under this section, and all expenses incurred in connection with the 
liquidation of any such member shall be fixed by the directors of the corporation. The officers of the 
corporation and any other persons employed by its directors to liquidate the affairs of any member 
under this section shall give bond to the directors of the corporation for the faithful performance 
of their duties in relation to such liquidation in such amount and with such surety or sureties as 
the commissioner or supervisory agency may approve. The persons appointed for. the purpose of 
liquidating the affairs of any such member shall be subject to.all the penalties to which agents 
appointed by the commissioner or supervisory agency for the purpose of liquidating the affairs of 
a member are now or may hereafter be subject. All accounts for which no claimant can be found 
after six years following the discontinuance of the business of any such member shall be disposed 
of in accordance with the Uniform Disposition of Unclaimed Property Act [Uniform Unclaimed 
Property Act (1995), 7-8A-1 NMSA 1978]. 

L. With the approval of the commissioner or supervisory agency, and subject to such rules 
and regulations as he or it may prescribe, the board may appoint conservators or agents to assist 
it in the operation, management and liquidation of assets purchased or otherwise acquired from 
members by the corporation. The original location of the assets purchased or otherwise acquired 
shall determine whether such rules and regulations. may be prescribed by the commissioner or 
supervisory agency. Certificates of appointment of such conservators and agents shall be filed with 
the commissioner or supervisory agency. Notwithstanding any other provisions of law, all mem- 
bers are hereby authorized to act as such conservators and agents and to exercise the powers and 
perform the duties contemplated by this section. a 

M.. The corporation may exercise all the powers, rights and franchises of any member, the con- 
trol, possession and operation of which has been taken over by the corporation, Notwithstanding 
any other provisions of law: 

(1) with the approval of the commissioner or supervisory agency, any member may ad- 
vance or loan upon, or purchase, the whole or any part of the assets of any other member which is 
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in possession of the corporation or which has been the subject of a notice from the commissioner 
or supervisory agency to the corporation as provided herein, at such valuations and upon such 
terms and conditions as such member or members, by authorization of their boards of directors, 
may agree upon. The member making such an advance, loan or purchase, for the purpose of effect- 
ing the same, may assume and agree to. pay the whole or any part of the share, deposit and other 
liabilities of such other member, subject to such terms and conditions and subject to such adjust- 
ments as may be approved by the commissioner or supervisory agency; and | 

(2) with the approval of the commissioner or the supervisory agency, any anember roey 
advance or loan upon, or purchase the whole or any part of the assets acquired or held by the cor- 
poration, and may participate in such an advance, loan or purchase with one or more:other mem- 
bers, at such valuation and.upon such:terms and, conditions as the corporation, dnd such member 
or members, with authorization of their boards of directors, may agree upon. With like approval, 
the corporation may do any and all things and may take any and all action which the board con- 
siders necessary or advisable to give effect to this paragraph; provided, that the approval.of the 
commissioner or supervisory agency shall not, be required in:the case of the purchase hereunder 
by a member from the corporation of any mortgage for a sum equal,to the unpaid balance thereof. 


History: 1953 Comp., § 48-19A-7, enacted by Laws Cross references. — For meaning of "commissioner", 
1978, ch. 114, § 7; 1979, ch, 95, § 7. see 58-12-2C NMSA 1978 and notes thereto. 

Bracketed material. — The bracketed material was 
added by the compiler and is not part of the law. 


58-12-8. Corporation; termination of membership; penalty. 


A. Whenever it shall appear to the board and the commissioner or supervisory agency that a 
member has conducted its business in an unsafe or unsound manner or has knowingly or negli- 
gently permitted any of its officers or agents to violate any provision of any law or regulation to 
which the member is subject, or has failed to pay any required assessment, the board and the 
commissioner or the supervisory agency shall give notice of their intention to terminate its insur- 
ance after a hearing before the commissioner or the supervisory agency, which hearing shall be 
held within thirty days of such notice. The board and the commissioner or the supervisory agency 
shall by order make such disposition of the matter as may be necessary to protect the stability and 
solvency of the corporation. , , 

B. Inthe event the order provides for termination of insurance, the commissioner or the super- 
visory agency shall order the member to give notice of such termination to its shareholders and 
depositors within such time and in such manner as he or it may require. In the event of failure to 
give the notice required to insured members as herein provided, the commissioner or supervisory 
agency is authorized to give such notice in such manner‘as he or it may determine, and for such 
purpose the member shall provide a list of its depositors and shareholders to the commissioner or 
supervisory agency. The termination of i insurance shall be effective s six months after the date the’ 
required notice is given. 7%, 

C, If any member shall fail to pay any assessment required under the Credit Union Share 
Insurance Corporation Act [58-12-1 NMSA 1978], the treasurer of the corporation shall notify the 
commissioner and the supervisory agency of'such failure and the commissioner or the supervisory 
agency shall forthwith notify the member in writing. 


History: 1953 Comp., § 48-19A-8, enacted tat ni -- Cross references, — For meaning of "commissioner", 
1973, ch. 114, § 8; 1979, ch. 95, § 8. see 58-12-2C NMSA 1978 and notes thereto. 


58-12-9. carminaral! membership. 


A. ‘Any membership applicant shall first give notice in writing to the corporation of its inten- 
tion to'become a member and shall submit such preliminary financial statements and other infor- 
mation concerning its assets, liabilities and aaa as the commissioner or supervisory SEeney. and 
the board may determine. 


190 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


58-12-10 CREDIT UNION SHARE INSURANCE CORPORATIONS 58-12-12 


_B. - An applicant, before admission to the corporation, shall also be subject to such audit, if any, as 
the commissioner or supervisory agency and the board determine to be necessary. If the board and 
the commissioner or supervisory agency find that the applicant is solvent, has adequate management 
and is conducting its business in a safe and sound manner, or in the case of a newly organized credit 
. union, proposes to conduct:its business in a safe and sound manner, the application shall be granted. 


History: 1953 Comp., § 48-19A-9, enacted by Laws Cross references. — For meaning of "commissioner", 
1973, ch. 114, § 9; 1979, ch. 95, § 9. see 58-12-2C NMSA 1978 and notes thereto: ° 


58-12-10. Corporation; assessments. 


A. Asa basic assessment for the purpose of establishing the "share insurance fund", the board 
shall require the original members and each new member to pay over in cash to the corporation an 
amount equal to one percent of its total member share and deposit balances as shown by its latest 
June 30 or December 31 statement. This assessment shall be made within ten days after the ac- 
ceptance of a member by the corporation. Such assessments may be charged by the member to its 
undivided earnings, or established as ‘an asset. 

B:' Semiannually, to ensure that the share insurance fund equals at least one percent of the total 
share and deposit balances of all members, the board shall declare an additional assessment against 
any member whose share and deposit balances have increased since the previous assessment, for 
such appropriate amounts as may be necessary to bring the total contribution by such member to the 
share insurance fund up to one percent of its total share and deposit balances, then outstanding. 

C. In addition} in' the event the share insurance fund is depleted through any expenditure 
therefrom made by the board in accordance with the provisions of the Credit Union Share Insur- 
ance Corporation Act [58-12-1 NMSA 1978], a special assessment shall be made against all mem- 
bers, proratably on the basis of their respective share and deposit balances, for such total amount 
as may be necessary to\cover such deficiency in the fund. Any amounts paid by way of such special 
assessment shall not be credited toward any assessment due under Subsection B of this section. 

D. The board may pay to the members a dividend computed on:the aggregate of assessments 
paid by each member pursuant to this section. 

E. The corporation shall be subject to such examinations or audits to such extent and manner and 
at such times as the commissioner or supervisory agency may determine. The cost of any such exami- 
nation or audit as well as the cost of administration of the fund shall be borne by the corporation. 

F. Sums derived pursuant to this section and all increments thereof shall constitute the share 
insurance fund. 


History: 1953 Comp., § 48-19A-10, enacted by Laws Cross references. — For meaning of "commissioner", 
1978, ch, 114, § 10; 1979, ch, 95, § 10. see §8-12-2C NMSA 1978 and notes thereto. 


58-12-11. Assessments; for operational purposes. | 


In or within thirty days after June 30 or December 31 of each year except as hereinbefore pro- 
vided, while a member, such member shall pay to the corporation an assessment equal to one- 
fourth of one percent of its share and deposit liabilities payable as shown on its financial state- 
ment as of said dates, to be used for operational purposes; provided, however, that the board may, 
prior to the semiannual assessment date, reduce uniformly the rate of the semiannual operational 
assessment or waive such assessment entirely. The assessment referred to herein may be charged 
to undivided earnings or operating expense. 


History: 1953 Comp., § 48-19A-11, enacted by Laws 
1973, ch. 114, § 11. 


58-12-12. Financial assistance. | 


The board may by resolution borrow money for the purposes of the share insurance fund and may 
pledge any assets in which such fund is invested as security for such loans. The’board may have the 
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right to buy reinsurance and bonds or participate in the capital structure of a business for the pur- 
pose of protecting and strengthening the'share insurance fund itself, or make purchases of stock in 
a business:formed for the purpose of reinsuring share insurance corporations. The corporation may 
evaluate and transfer funds to a regional or national share insurance corporation whose primary 
function is for the insurance of shares or the reinsurance of share insurance corporations. 


History: 1953 Comp., § 48-19A-12, enacted by Laws 
1973, ch. 114, § 12. 


58-12-13. Dissolution of the corporation. 


The directors of the corporation, at a special meeting called for the purpose of dissolution of the 
corporation and held in accordance with the bylaws and Section 58-12-6 NMSA 1978, may deter- 
mine by vote of four-fifths of all directors that as a fact the corporation is no longer needed for the 
insurance of shares and deposits of members. If such fact also is determined by the commissioner, 
and the supervisory agency then, by like vote of such member delegates present, with the approval 
of the commissioner and the supervisory agency, the delegates may vote to dissolve and liquidate 
the corporation. When voting for dissolution, each such member, through its delegate, shall have 
one vote. Upon any dissolution and liquidation of the corporation, the board shall proceed. to dis- 
tribute to the then members the proceeds of the fund after payment of all losses, expenses and ob- 
ligations of the corporation, in the following priority: first, in payment pro rata.of the assessment 
referred to in Section 58-12-8 NMSA 1978; second, in payment pro rata of all assessments paid by 
the then members under Section 58-12-10 NMSA 1978; third, the balance, if any, of the proceeds 
from such dissolution and liquidation shall be distributed pro rata to the then members on the 
basis of the total payments described in first and second payment priorities. 


History: 1953 Comp., § 48-19A-13, enacted by Laws Cross references. — For meaning of "commissioner", 
1973, ch. 114, § 13; 1979, ch. 95, § 11. ‘ see 58-12-2C NMSA 1978 and notes thereto, | 


58-12-14. Applicability of certain laws. 


The corporation shall be exempt from all state and local taxation except in: DEEP to any real 
estate owned and used by it for its corporate purposes, 


History: 1953 Comp., § 48-19A-14, enacted by Laws 
1973, ch, 114, § 14. 


58-12-15. Corporation; investments. 


Except as herein provided, any or all of the corporation funds may be invested by the board only 
in cash, securities or investments which are legal. 


History: 1953 Comp., § 48-19A-15, enacted by Laws 
1973, ch. 114, § 15. 


ARTICLE 13 
Security Dealers 
(Repealed by Laws 1979, ch. 124, § 6; 1981, ch. 263, § 4; 1986, ch. 7, $59.) 


58-13-1 to 58-13-47. Repealed. 


Repeals. — Laws 1986, ch. 7, § 59 repeals former 58- For present comparable provisions, see 58-18B-20 and 58- 
13-1 to 58-13-11 and 58-13-13 to 58-13-46 NMSA 1978, 13B-24 NMSA 1978. 
relating to security dealers, effective July 1, 1986. Laws 1981, ch. 263, §4 repeals 58-18-47 NMSA 1978, as 
Laws 1979, ch. 124, § 6 repeals 58-13-12 NMSA 1978, enacted by Laws 1975, ch, 216, § 1, relating to the interest 
as enacted by Laws 1959, ch. 171, § 11, relating to fees for rate on margin accounts, effective July 1, 1981. 


registration by notification, coordination or qualification. 
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ARTICLE 138A. 

Model State Commodity Code 
Sec. Sec. 
58-13A-1. Short title. §8-13A-12. Ensoveberient. 
58-13A-2, Definitions. , 58-13A-13, . Power of court to acaad relief, 
§8-13A-3. Unlawful commodity transactions. §8-13A-14. Criminal penalties. 
58-13A-4. Exempt persons. §8-13A-15, Administration. 
58-13A-5. Exempt transactions. §8-18A-16. Cooperation with other agencies. 
§8-13A-6. Unlawful commodity activities, §8-13A-17. General authority to adopt rules, forms and 
§8-13A-7. Fraudulent conduct. orders. 
§8-13A-8. Liability of principals, controlling persons and 58-18A-18, Consent to service of process. 

. others. §8-13A-19. “Scope of the code. 

§8-13A-9. Securities laws unaffected. 58-13A-20. Procedure for entry of an order, 
58-13A-10. Purpose. 58-18A-21. Judicial review of orders. 
58-138A-11. Investigations. 58-18A-22. Pleading exemptions, 


58-13A-1. Short title. 


This act [58-13A-1 to 58-13A-22 NMSA 1978] may be cited as the "Model State Commodity 
Code". 


History: Laws 1985, ch. 163, § 1. Cross references. — For rules promulgated pursuant 


to the Model State Commodity Code, see 12.12.1.9 NMAC. 


58-13A-2. Definitions. 


As used in the Model State Commodity Code [58-13A-1 NMSA 1978]: 

A. "director" means the chief of the securities, bureau of the financial institutions division of 
the regulation and licensing department; 

B. "Commodity Exchange Act" means the act of congress known as the Commodity Exchange 
Act, as amended to the effective date of the Model State Commodity Code; 

C. "commodity futures trading commission" means the independent regulatory agency estab- 
lished by congress to administer the Commodity Exchange Act; 

D. "CFTC rule" means any rule, regulation or order of the commodity futures trading commis- 
sion in effect on the effective date of the Model State Commodity Code; 

E. "commodity" means, except as otherwise specified by the director by rule, regulation or or- 
der, any agricultural, grain or livestock product or by-product, any metal or mineral including a 
precious metal set forth in Subsection F of this section, any gem or gemstone whether character- 
ized as precious, semi-precious or otherwise, any fuel whether liquid, gaseous or otherwise, any 
foreign currency and all other goods, articles, products or items of any kind; provided that the term 
commodity shall not include: 

(1) anumismatic coin whose fair market value is at least twenty percent higher than.the 
value of the metal it contains; 

(2) real property or any agricultural or livestock product grown or raised on real property 
and offered or sold by the owner or lessee of such real property; or 

(3) any work of art offered or sold by art dealers at public auction or offered or sold through 
a private sale by the owner thereof; 

F, "precious metal" means the following: 

(1) . silver, in either coin, bullion or other form; 

(2) gold, in either coin, bullion-or other form; 

(3). platinum, in either coin, bullion or other form; and 

~(4) such other items as the director may specify by rule, regulation or order; 

G. ."commodity contract" means any account, agreement or contract for the purchase.or sale, 
primarily for speculation or investment purposes and not for use or consumption by the offeree or 
purchaser, of one or more commodities, whether for immediate or subsequent delivery or whether 
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delivery is intended by the parties, and whether characterized as a cash contract, deferred ship- 
ment or deferred delivery contract, forward contract, futures contract, installment or margin con- 
tract, leverage contract or otherwise, Any commodity contract offered or sold shall, in the absence 
of evidence to the contrary, be presumed to be offered or sold for speculation or investment pur- 
poses. A commodity contract shall not include any contract or agreement which requires, and un- 
der which the purchaser receives, within twenty-eight calendar days from the payment in good 
funds of any portion of the purchase price, physical delivery of the total amount of each commodity 
to be purchased under the contract or agreement; 

H. "commodity option" means any account, agreement or contract giving a party thereto the 
right to purchase or sell one or more commodities or one or more commodity contracts, whether 
characterized as an. option, privilege, indemnity, bid, offer, put, call, advance guaranty, decline 
guaranty or otherwise, but shall not include a commodity option traded on a national securities 
exchange registered with the United States securities and exchange commission; 

I. "commodity merchant" means any of the following, as defined or described in the Oogunsaity 
Exchange Act or by CFTC rule: 

(1) futures commission merchant; 

(2) commodity pool operator; 

(3) commodity trading advisor; 

(4) introducing broker; 

(5) leverage transaction merchant; 

(6) an associated person of any of the foregoing; 

- (7) floor broker; and 

(8) any other person, other than a futures association, required to register with the com- 
modity futures trading commission; 

J. "board of trade" means any person or group of persons engaged in buying or selling any com- 
modity or receiving the same for sale on consignment, whether such person or group of persons is 
characterized as a board of trade, exchange or other form of marketplace; 

K. "offer" or "offer to sell" includes every offer, every attempt to offer to diSpose of, or solicita- 
tion of an offer to buy, to purchase or to acquire, for value; 

L. "sale" or Bell’ includes every sale, contract of sale, contract to sell, or disposition, for value; 

M. "person" means an individual, a corporation, a partnership, an association, a joint-stock 
company, a trust where the interest of the beneficiaries are evidenced by a security, an unincorpo- 
rated organization, a government or a political subdivision of a government, but shall not include 
a contract market designated by the commodity futures trading commission or any clearinghouse 
thereof or a national securities exchatige registered with the securities and exchange commission, 
or any employee, officer or director of such contract market, clearinghouse or exchange acting 
solely in that capacity; and © 

N: "financial institution" means a bank, savings institution or trust company ‘organized under, 
or supervised pursuant to, the laws of the United States or of any state. 


History: Laws 1985, ch. 168, § 2. Effective dates. — The effective date of the Model 
*\Cross references. — For the federal Commodity Ex- © State Commodity Code, is June'14, 1985. 
change Act, see 7 U.S.C. § 1, 7 


58-13A-3. Unlawful commodity transactions. 


A. Except as otherwise provided in Paragraph (1) of Subsection A of Section 5 [58-13A-5 NMSA 
1978] of the Model State Commodity Code, no person shall offer to enter into, enter into or confirm 
the execution of any transaction for the delivery of any commodity under a commodity contract 
commonly known as a margin account, margin contract, leverage account or leverage contract, or 
under any contract, account, arrangement, scheme or device that serves the same function or func- 
tions or is marketed or managed'in substantially the same manner as such account or contract. 

B. No person shall sell or purchase or offer to sell or purchase any commodity under any other 
commodity contract or under any commodity option or offer to enter into or enter intoas nigrhis or 
purchaser any other commodity contract or any commodity option: . 
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History: Laws 1985, ch. 163, § 3. . ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 67 Am. 
Jur, 2d Sales § 101. 
58 C.J.S. Monopolies, §§.29, 36-39, 45. 


58-13A-4. Exempt persons. 


The prohibition in Subsection B of Section 3 [58-13A-3 NMSA 1978] of the Model State Com- 
modity Code shall not apply to any of the following BerROns, or any employee, officer or director 
thereof acting solely in that capacity: 

A. a person registered with the commodity futures trading commission as a futures commis- 
sion merchant or as a leverage transaction merchant whose activities require such registration; 

B. a person registered with the securities and exchange commission as a broker-dealer whose 
activities require such registration; 

C. a person affiliated with, and whose obligations and liabilities are guaranteed by, a person 
referred to in Subsection A or B of this section; 

D. a person who is a member of a contract market designated by the commodity futures trad- 
ing commission or any clearinghouse thereof; 

E. a financial institution; or 

F. aperson registered under the laws of this state as a securities broker-dealer whose activities 
require such registration. 


History: Laws 1985, ch. 163, § 4. 


58-13A-5. Exempt transactions. 


A. The prohibitions in Section 3 [58-13A-3 NMSA 1978] of the Model State Commodity Code 
shall not apply to the following: 

(1) a transaction within the exclusive jurisdiction of the commodity futures trading com- 
mission as granted under the Commodity Exchange Act; 

(2) acommodity contract for the purchase of one or more precious metals which requires, 
and under which the purchaser receives, within seven calendar days from the payment in good 
funds of any portion of the purchase price, physical delivery of the quantity of the precious metals 
purchased by such payment, provided that, for purposes of this paragraph, physical delivery shall 
be deemed to have occurred if, within such seven-day period, such quantity of precious metals pur- 
chased by such payment is delivered, whether in specifically segregated or fungible bulk form, into 
the possession of a depository other than the seller which is either: 

(a) a financial institution; 

(b) a depository the warehouse receipts of which are recognized for delivery purposes 
for any commodity on a contract market designated by the commodity futures trading commission; 

(c) astorage facility licensed or regulated by the United States or any agency thereof; or 

(d) adepository designated by the director, and such depository, or other person which 
itself qualifies as a depository as aforesaid, issues and the purchaser receives, a certificate, docu- 
ment of title, confirmation or other instrument evidencing that such quantity of precious metals 
has been delivered to the depository and is being and will continue to be held by the depository on 
the purchaser's behalf, free and clear of all liens and encumbrances, other than liens of the pur- 
chaser, tax liens, liens agreed to by the purchaser or liens of the depository for fees and expenses, 
which have previously been disclosed to the purchaser; 

(3) acommodity contract for the sale of a cash commodity for deferred shipment or deliv- 
ery entered into solely between persons engaged in producing, processing, using commercially or 
handling as merchants, each commodity subject thereto, or any by-product thereof; or 

(4) acommodity contract under which the offeree or the purchaser is a person referred to 
in Section 4 [58-13A-4 NMSA 1978] of the Model State Commodity Code, an insurance company, 
an investment company as defined in the Investment Company Act of 1940 or an employee pen- 
sion and profit-sharing or benefit plan, other than a self-employed individual retirement plan or 
individual retirement account. 
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B. The director may issue rules, regulations or orders prescribing the terms and conditions 
of all transactions and contracts covered by the provisions of the Model State Commodity Code 
[58-13A-1 NMSA 1978] which are not within the exclusive jurisdiction of the commodity futures 
trading commission as granted by the Commodity Exchange Act, exempting any person or trans- 
action from any provision of the Model State Commodity Code conditionally or unconditionally 
and otherwise implementing the provisions of that code for the protection of purchasers and sell- 
ers of commodities. . 


History: Laws 1985, ch. 163, § 5. For the federal Miyeseaaae Company Act of 1940, see 
Cross references, — For the federal Commodity Ex- U.S.C. § 80a-1. 9” 
change Act, see 7.U,S.C, § 1. 


58-13A-6. Unlawful commodity activities. 


A. No person shall engage in a trade or business or otherwise bel asa edlitiactines merchant 
unless such person: 

(1) is registered or temporarily licensed with the sovtettoilitk faltntee trading commission 
for each activity constituting such person as a commodity merchant: and such registration or tem- 
porary license shall not have expired, nor been suspended nor revoked; or 

(2) is exempt from such registration by virtue of the Commodity Exchange Act or of a CFTC rule. 

B. No board of trade shall trade, or provide a place for the trading of, any commodity contract 
or commodity option required to be traded on or subject to the rules of a contract market desig- 
nated by the commodity futures trading commission unless such board of trade has been so desig- 
nated for such commodity contract or commodity option and such designation shall not have been 
vacated, nor suspended nor revoked. : 


History: Laws 1985, ch. 1683, § 6. | Cross peferencer — For the federal Commodity Ex- 
change Act, see 7 Vic! C.§ 1. 


+ 


58-13A-7. Fraudulent conduct. 


No person shall, directly or indirectly: 

A. cheat or defraud, or attempt to cheat or defraud, any other person « or employ any device, 
scheme or artifice to defraud any other person; __ 

B, make any false report, enter any false record or make any untrue statement of a material 
fact or omit to state a material fact necessary in order to make the statements made, in the light 
of the circumstances under which they were made, not misleading; 

C. engage in any transaction, act, practice or course of business, including, without limitation, 
any form of advertising or solicitation which operates or would operate as a fraud or deceit upon 
any person; or 

D. misappropriate or convert the funds, security or property of any other person, in or in con- 
nection with the purchase or sale of, the offer to sell, the offer to enter into or the entry into of, any 
commodity contract or commodity option subject to the provisions of Section 3 [58- 13A-3 NMSA 
1978] and Paragraphs (2), (3) and (4) of Subsection A of Section 5 [58-13A-5 NMSA 1978] of the 
Model State Commodity Code, except that the provisions of Subsection B of this section shall not 
apply to a commodity contract covered by Paragraph (3) of Subsection A of Section 5 of the Model 
State Commodity Code. 


History: Laws 1985, ch. 163, § 7. 


58-13A-8. Liability of principals, controlling persons and others. 


A. The act, omission or failure of any official, agent or other person acting for any individual, 
association, partnership, corporation or trust within the scope of his employment or office shall 


Sil 
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be deemed the act, omission or failure of such individual, association, partnership, corporation or 
trust, as well as of such official, agent or other person. | 

B, Every person’ who directly or indirectly controls another person liable under any provision of 
the Model State Commodity Code [58-13A-1 NMSA 1978], every partner, officer or director of such 
other person, every person occupying a similar status or performing similar functions, and every 
employee of such other person who materially aids in the violation is also liable jointly and severally 
with and to the same extent as such other person, unless the person who is also liable by virtue of this 
provision sustains the burden of proof that he did not know, and in ‘exercise of reasonable care could 
not have known, of oT existence of the facts by reason of which the liability is alleged to exists | 


History: Laws 1985, ch. 163, § 8. 


5§8-13A-9. Securities ee unaffected. 


Nothing i in the Model State Commodity Code [58-13A-1 NMSA 1978] shall impair, Seetonted or 
otherwise affect the authority or powers of the director under the Securities Act of New Mexico 
[58-13B-1 NMSA 1978] or the ae es of any provision thereof to any person or transaction 
subject thereto. 


History: Laws 1985, ch. 163, § 9. 


58-13A-10. Purpose. 


The Model State Commodity Code [58-13A-1 NMSA 1978] may be construed and implemented 
to effectuate its general purpose to protect investors, to prevent and prosecute illegal and fraudu- 
lent schemes involving commodities and to maximize coordination with federal and other states' 
law and the administration and enforcement thereof. 


SRE Laws 1985, ch. AGSat 10. 


58- 18A-11. Invéstigatione: 


A. The director may make investigations, within o or without this state, as he finds necessary or 
appropriate to: 

(1) determine ae any person has violated; or is about to violate, any provision of the 
Model State Commodity Code [58-13A-1 NMSA 1978] or any rule or order of the director; or 
(2) aid injenforcement of that code. 

B. The director may publish information concerning any violation of the Model State Commod- 
ity Code or any rule or order of the director. 

C. For purposes of any investigation or proceeding under the: Model State Commodity Code, 
the director or any officer or employee designated by rule or order may administer oaths and af- 
firmations, subpoena witnesses, compel their attendance, take evidence and require the produc- 
tion of any books, papers, correspondence, memoranda, agreements or other documents or records 
which the director finds to be relevant or material to the inquiry. 

D. (1) If a person does ‘not:give testimony or produce the. documents required by the director 
or a designated employee pursuant to an administrative subpoena, the director or designated em- 
ployee may apply for a court order compelling compliance with the sabposna or the giving of the 
required testimony. 

(2) . The request for-order of pomplianta may be addressed to either: 
(a) the district court for the county of Santa Fe or the district court where service may 
be obtained.on the person refusing to testify or produce, if the person is within this state; or 
(b) the appropriate court of the state having jurisdiction over the person refusing to 
testify or produce, if the.person is outside this state. 


316 


History: Laws 1985, ch. 163, § 11. 
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58-18A-12. Enforcement. 


_A,. -If the director believes, whether:or not based upon an investigation conducted under Sec- 
tion 11 [58-13A-11 NMSA 1978] of the Model State Commodity Code, that any person has engaged 
or is about to engage in any act or practice constituting a violation of any provision of that code or 
any rule or order under that code, the director may: 

(1). issue a cease and desist order; 

(2). take disciplinary action against a licensed person as specified i in that code; 

(3) issue an.order imposing a civil penalty in amount which may not exceed ten thousand 
dollars ($10,000) for any single violation or one hundred thousand dollars ($100,000) for awe 
violations in a single proceeding or a series of related proceedings; or 

(4) initiate any of the actions specified in Subsection B of this section. 

B, The director may institute any of the following actions in the appropriate courts, of this 
state, or in the appropriate courts of another state, in addition to any see or equitable remedies 
otherwise available: 

(1) a declaratory judgment; . 

(2) -an action for a prohibitory or mandatory injufivisen to enjoin the violation and to en- 
sure compliance with the Model State Commodity Code [58-13A-1 NMSA 1978] or any rule or 
order of the director; 

(8) an action for disgorgement; 

(4) an action for restitution; or 

(5) an action for appointment of a receiver or conservator for the defendant or the defen- 
dant's assets. 


History: Laws 1985, ch. 168, § 12. 


58-13A-13. Power of court to grant relief. 


A. (1) Upon a proper showing by the director that a person has violated, or is about torviolate, 
any provision of the Model State Commodity Code [58-183A-1 NMSA 1978] or any rule or order of 
the director, the district court may grant appropriate legal or equitable remedies. 

(2) Upon showing of violation of the Model State Commodity Code or a rule or order of the 
director, the court, in addition to traditional legal and equitable remedies, including temporary 
restraining orders, permanent or temporary prohibitory or mandatory tn ons and writs’ of 
prohibition or mandamus, may grant the following special remedies: 

(a) imposition of a civil penalty in amount which may not exceed ten andnddnd dollars 
($10,000) for any single violation or one hundred thousand dollars ($100, 000) for multiple viola- 
tions in a single proceeding or a series of related proceedings; 

(b) disgorgement; 

(c) declaratory judgment; . 

(d) restitution to investors wishing restitution; andl 

' (e) janetc ja of a receiver or conservator for the lo ae or the defendant's as- 

sets. 

(3) Appropriate remedies when the defendant is shown only about to ‘alate the’ Model 
State Commodity Code or a rule or‘order of the director shall pe limited to: 

(a) atemporary restraining order; 

(b). a temporary or permanent injunction; 

(c) a writ of prohibition or mandamus; or , 

(d) an order appointing a receiver or conservator for the defendant or the defétidant's 
assets. 

B. The court shall not require the Ee to post a ree: in any renajiones aetipt eee the Model 
State Commodity Code. 

C. (1) Upon a proper showing by tig Firsoled or genius or snenesette agency of another 
state that a person, other than a government or governmental agency or instrumentality, has vio- 
lated, or is about to violate, any provision of the commodity code of that.state or any rule or order 
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of the administrator or securities or commodity agency of that state, the district court may grant 
appropriate legal and equitable remedies. 

(2) Upon showing of a violation of the securities or commodity act of the foreign state or a 
rule or order of the administrator or securities or commodity agency of the foreign state, the court, 
in addition to traditional legal or equitable remedies including temporary restraining orders, per- 
manent or temporary prohibitory or mandatory injunctions and writs of prohibition or mandamus, 
may grant the following special remedies: 

(a) disgorgement; and 
(b) appointment of a receiver, conservator or ancillary receiver or conservator for the 
defendant or the defendant's assets located in this state. 

(3) Appropriate remedies when the defendant is shown only about to violate the securities 
or commodity act of the foreign state or a rule or order of the administrator or securities or com- 
modity agency of the foreign state shall be limited to: 

(a). a temporary restraining order; 
(b)..a temporary or permanent injunction; 
(c) a writ of prohibition or mandamus; or 
_ (d) an order appointing a receiver, conservator, or ancillary receiver or conservator for 
the defendant or the defendant's assets located in sea state, 


History: Laws 1985, ch. 163, § 13. 


58-13A-14, Criminal penalties. 


A. Any person who willfully violates any provision of the Model State omenty Code [58- 
13A-1 NMSA 1978] is guilty of a third degree felony. 

B. Any person who willfully and knowingly violates any rule or order of the director under the 
Model State Commodity Code is guilty of a third degree felony. 

C. The director may refer such evidence as is available concerning violations of the Model 
State Commodity Code or any rule or order of the department of [to] the attorney general or the 
proper district attorney, who may, with or without such a reference arenes the director, institute the 
ae criminal proceedings under that code. 


History: Laws 1985, ch. 163, § 14. Cross references. — For sentencing for felonies, see 
Bracketed material. — The bracketed material was 31-18-15 NMSA 1978. 
added by the compiler and is not part of the law. 


58-138A-15. Administration. 


A. The Model State Commodity Code [58-13A-1 NMSA 1978] shall be administered by the 
director. 

B. Neither the director nor any employees of the director shall use any information which is 
filed with or obtained by the director which is not public information for personal gain or benefit, 
nor shall the director nor any employees of the director conduct any securities or commodity deal- 
ings whatsoever based upon any such information, even though public, if there has not been a 
sufficient period of time for the securities or commodity markets to assimilate such information. 

C. (1) Except as provided in Paragraph (2) of this subsection, all information collected, as- 
sembled or maintained by the director is public information and is available for the examination 
of the public as provided by the Public Records Act [14-3-1 NMSA 1978]. 

(2) The following are exceptions to Paragraph (1) of this subsection, which are deemed to 
be confidential: 
(a) information obtained in private ech acre puredant to Section 11 [58-13A-11 
NMSA 1978) of the Model State Commodity Code; 
(b) information made confidential by the provisions of the Public Records Act; and 
(c) information obtained from federal agencies which may not be disclosed under fed- 
eral law. 
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(3) The director, in his discretion, may disclose any information made confidential under 
Subparagraph (a) of Paragraph (2) of this subsection to persons identified 4 in Section 16 Soy i: Ye 
NMSA 1978] of the Model State Commodity Code. 

(4) No provision of the Model State Commodity Code either eabiia or datoqeted afiy privi- 
lege which exists at common law, by statute or otherwise when any documentary or other evidence 
is sought under subpoena directed to the director or any employee of the director. .,/ 


History: Laws 1985, ch. 163, § 15. 


58-13A-16, ty fonany sia with other agencies. 


A. To encourage uniform application and interpretation of the’ Model State Commodity Code 
[58-13A-1 NMSA 1978] and securities regulation and enforcement in general, the director and 
the employees of the director may cooperate, including bearing the expense of the cooperation, 
with the securities agencies or administrator of another jurisdiction, Canadian province or terri- 
tory or such other agencies administering that code, the commodity futures trading commission, 
the securities and exchange commission, any self-regulatory organization established under the 
Commodity Exchange Act or the Securities Exchange Act of 1934, any national or international 
organization of commodities or securities officials or agencies and any poveromental law enforce- 
ment agency. : 

B. The cooperation authorized by Subsection A of this section shall include, but need not be 
limited to, the following: 

(1) making joint examinations or investigations; 

(2) holding joint administrative hearings; 

(3) filing and prosecuting joint litigation; 

(4) sharing and exchanging personnel; 

(5) sharing and exchanging information and documents; 

(6) formulating and :adopting mttual regulations, statements of policy, exieatabe, pro- 
posed statutory changes-and releases; and . 

(7) issuing and enforcing subpoenas at the Benet of Ris agency administering the. Model 
State Commodity Code in another jurisdiction, the securities agency of another jurisdiction, the 
commodity futures trading commission or the securities and exchange commission if the informa- 
tion sought would also be subject to lawful subpoena for conduct occurring in this state. 


History: Laws 1985, ch. 168, § 16. For the federal Securities Exchange Act of 1934, see 
Cross references, — For the federal Commodity Ex- US.C. § 78a, 
change Act, see 7 U.S.C. § 1. 


58-13A-17. General authority to adopt rules, forms and orders. 


A. In addition to specific authority granted elsewhere in the Model State Commodity Code [58- 
13A-1.NMSA 1978], the director may make, amend and rescind rules, forms and orders as are nec- 
essary to carry out the provisions of that code, Such rules or forms shall include, but need not be 
limited to, the following: rules defining any terms, whether or not used in that code, insofar as the 
definitions are not inconsistent withthe provisions of that code. For the purpose of rules or forms, 
the director may classify commodities and commodity contracts, persons and matters within the 
director's jurisdiction. 

B. Unless specifically pravided: in the Model State Commodity Code, no shihes form or nade may 
be adopted, amended or rescinded unless the director finds that the action is; 

(1) necessary or appropriate in the public interest or for the protection of investors; and 
— (2) consistent with the purposes fairly intended by the policy and provisions of that code. 

C. All rules and forms of the director shall be filed pursuant, to the State Rules:Act [14-4-1 
NMSA 1978]... 

D... No provision of the Model State Comin adieu Code. imposing any liability applies to any act 
done or omitted in good faith in conformity with a rule, order or form adopted by the director, 


200 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-13A-18 MODEL STATE COMMODITY CODE 58-13A-19 


notwithstanding that the rule, order or form may later be amended or rescinded, or be determined 
by judicial or other authority to be invalid for any reason. 


History: Laws 1985, ch. 163, § 17. 


58-13A-18. Consent to service of process. 


A. Every applicant for registration under the Model State Commodity Code [58-13A-1 NMSA 
1978] shall file with the director, in such form as he by rule prescribes, an irrevocable consent ap- 
pointing the director or his successor in office to be his attorney to receive service of any lawful 
process in any non-criminal suit, action or proceeding against him or his successor executor or 
administrator which arises under that code or any rule or order under that code after the consent 
has been filed, with the same force and validity as if served personally on the person filing the 
consent. Service may be made by leaving a copy of the process in the office of the director, but it is 
not effective unless: 

(1) the plaintiff, who may be the director in a suit, action or proceeding instituted by him, 
forthwith sends notice of the service and a copy of the process by registered mail to the defendant 
or respondent at his last address on file with the director; and 

(2) the plaintiff's affidavit of compliance with this subsection is filed in the case on or be- 
fore the return day of the process, if any, or within such further time as the court allows. 

B. When a person, including a nonresident of this state, engages in conduct prohibited or made 
actionable by the Model State Commodity Code or any rule or order of the director, the engaging in 
the conduct shall constitute the appointment of the director as the person's attorney to receive ser- 
vice of any lawful process in a noncriminal proceeding against the person, a successor or personal 
representative, which grows out of that conduct and which is brought under that code or any rule 
or order of the director with the same force and validity as if served personally. 

C. Service under Subsection A of this section may be made by leaving a copy of the process in 
the office of the director, but it is not effective unless: 

(1) the plaintiff, who may be the director in a suit, action or proceeding instituted by him, 
forthwith sends notice of the service and a copy of the process by registered mail to the defendant 
or respondent at his last address known to the director; and 

(2) the plaintiff's affidavit of compliance with this subsection is filed in the case on or be- 
fore the return day of the process, if any, or within such further time as the court allows. 


History: Laws 1985, ch. 163, § 18, Cross references, — For service of process in the dis- 
trict court, see Rule 1-004 NMRA and civil forms 4-206, 
4-209 and 4-209A NMRA, 


58-13A-19. Scope of the code. 


A. (1) Sections 3, 6 and 7 [58-13A-3, 58-13A-6 and 58-13A-7 NMSA 1978] of the Model State 
Commodity Code apply to persons who sell or offer to sell when: ) | 
(a) an offer to sell is made in this state; or 
(b) an offer to buy is made and accepted in this state.. 
(2). Sections 3, 6 and 7 of the Model State Commodity Code apply to Ransoper 3 buy or 
offer to buy when: 
(a) an offer to buy is made in this state; or 
(b) an offer to sell is made and accepted in this state, 
(8) . For the purpose of this section, an offer to sell.or to. buy is made in this state, whether 
or not either party is then present in this state, when the offer: 
(a) originates from this state; or 
(b) .is directed by the offeror to this state and received at the place to which it is di- 
rected or at any post office in this state in the case of a mailed offer. 
(4) For the purpose of this section, an offer to buy or to sell is accepted in this state when 
acceptance: 
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(a) is communicated to the offeror in this state; and 

(b) has not previously been communicated to the offeror, whether or not either party 
is then present in this state, when the offeree directs it to the offeror in this state reasonably be- 
lieving the offeror to be in this state and it is received at the place to which itis directed or at any 
post office in this state in the case of a mailed acceptance. 

B. (1) For the purpose of Subsection A of this section, an offer to sell or to buy is not made in 
this state when the publisher circulates or there is circulated on his behalf in this state any bona 
fide newspaper or other publication of general, regular and paid circulation: 

(a) which is not published inthis state; or 

(b) . which is published in this state but has had more than two-thirds of its circulation 
outside this state during the past twelve months... 

(2). For the purpose of Paragraph (1) of this subsection, when a 2 publication i is published i in 
editions, each edition shall be considered a separate publication except for material common to all 
editions, 

C. (1) For the purpose of Subsection A of this section, an offer to sell or % buy is not made in 
this state when a radio or television program or other electronic communication originating out- 
side this state is received in this state. ) 

(2) For the purpose of Paragraph (1) of this subsection, a radio or television program or 
other electronic communication shall be considered having originated from this state if either the 
broadcast studio or means of transmission are located within this state, unless: 

(a). the program or communication is syndicated and distributed from. outside this 
state for redistribution to the general public in this state; 

(b) the program or communication is supplied by a radio, television or ahs electronic 
network with the electronic signal originating from outside this state for redistribution to the gen- 
eral public in this state; 

(c) the program or communication is an electronic signal that originates outside this 
state and is captured for redistribution to the general public in this state by a community antenna 
or cable radio, television or other electronic system; or ... 

(d).. the program or communication consists of an electronic signal which originates 
from within this state but which is not intended for redistribution to the general public in this 
state. | 

(3) Paragraph (2) of this subsection shall not apply to any changes, alterations or addi- 
tions made locally to a radio or television program or other electronic communication. 


History: Laws 1985, ch. 163, § 19. 


58-13A-20. Procedure for entry of an order. 


A. The director shall commence an administrative proceeding under the Model State Commod- 
ity Code [58-13A-1 NMSA 1978] by entering either a notice of intent to do a contemplated act or 
a summary order. The notice of intent or summary order may be entered without notice, without 
opportunity for hearing, and need not be supported by findings of fact or conclusions of law, but 
must be in writing. 

B. Upon entry of a notice of intent or summary order, the director shall promptly notify all in- 
terested parties that the notice or summary order has been entered and the reasons therefor. If the 
proceeding is pursuant to a notice of intent, the director shall inform all interested parties of the 
date, time and place set for the hearing on the notice. If the proceeding is pursuant to a summary 
order, the director shall inform all interested parties that they have thirty business days from the 
entry of the order to file a written request for a hearing on the matter with the director and that 
the hearing will be scheduled to commence within ee business ee after the vj pin of the 
written request. 

C. If the proceeding is pursuant to a summary order, the dlivcetién éihether or not a written re- 
quest for a hearing is received from any sinned ooo may set = matter weit for hearing on 
the director's own motion. ) 
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D. Ifno hearing is requested and none is ordered by the director, the summary order will auto- 
matically become a final order‘after thirty business days. 
E. Ifa hearing is requested or ordered, the director, after notice of and opportunity for hearing 
to all interested persons, may modify or vacate the order or extend it until final determination. 
F. No final order or order after hearing may be returned without: 
(1) appropriate notice to all interested persons; 
(2) opportunity for hearing by all interested persons; and 
(3) entry of written findings of fact and conclusions of law. 
G. Every hearing in an administrative proceeding under the Model State Commodity Code 
shall be public unless the director grants a request joined in by all the respondents that the hear- 
ing be conducted privately. 


History: Laws 1985, ch. 163, § 20. 


58-13A-21. Judicial review of orders. 


A. Any person aggrieved by a final order of the director may obtain a review of the order in the 
district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978, 

B. The filing of an appeal pursuant to Subsection A of this section does not, unless specifically 
ordered. by the court, operate asia stay of the director's order, and: the director may enforce or ask 
the court to enforce the order pending the outcome of the review proceedings. 


The 1998 amendment, effective September 1, 1998, 
rewrote this section. 


History: Laws 1985, ch. 163, § 21; 1998, ch. 55, § 55; 
1999, ch. 265, § 59. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 
tion A, 


58-13A-22. Pleading exemptions. — 


It shall not be necessary to negate any of the exemptions of the Model State Commodity Code 
[58-13A-1 NMSA 1978] in any complaint, information or indictment, or any writ or proceeding 
brought under that code; and the burden of proof of any such exemption shall be upon the party 
claiming the same... 


History: Laws 1985, ch. 163, § 22. 


ARTICLE 13B 
yt : ° e ' 
Securities Act of 1986 

Sec. Sec. 

58-13B-1. Repealed. : 58-13B-18. Repealed. 
58-13B-2, Repealed. 58-13B-19. Repealed. 
58-13B-3. Repealed. 58-13B-20. Repealed. 
58-13B-4. Repealed. 58-13B-21. Repealed. 
58-13B-5.. Repealed. 58-13B-22. Repealed. 
58-13B-6, . Repealed. 58-138B-23. Repealed. 
58-13B-7. Repealed. 58-13B-24, Repealed. 
58-13B-8. Repealed. 58-13B-25. Repealed. 
58-13B-9. Repealed. 58-13B-26. Repealed. 
58-13B-10. Repealed. 58-13B-27. Repealed. 
58-13B-11. Repealed. 58-13B-28. Repealed. 
58-13B-12. Repealed. 58-13B-29,. Repealed. 
58-13B-13, Repealed. 58-13B-30, Repealed. 
58-13B-14, Repealed. 58-13B-31. . Repealed. 
§8-13B-15. Repealed. 58-13B-32. Repealed. 
58-13B-16. Repealed. §8-13B-33. Repealed. 
58-13B-17. Repealed. §8-13B-34. Repealed. 
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Sec. 


58-13B-35, 
58-13B-36, 
§8-13B-37. 
58-13B-38, 
58-13B-39. 
58-13B-40, 
58-13B-41. 
58-13B-42, 
58-13B-43, 
58-13B-44, 
58-13B-45, 
58-13B-46, 


Repealed. 
Repealed, 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
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Sec. 


58-13B-47. 
58-13B-48, 
58-13B-49, 
58-13B-50. 
§8-13B-51. 
§8-13B-52. 
58-13B-53. 
58-13B-54. 
58-13B-55. 
58-13B-56. 
58-13B-57, 


Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. — 
Repealed. . 
Repealed, 
Repealed. 


58-13B-7 


58-13B-1. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B-1 
NMSA 1978, as enacted by Laws 1986, ch. 7, § 1, relating 
to the short title of the New Mexico Securities Act of 1986, 
effective January 1, 2010. For provisions of the former 


58-13B-2. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B-1 
NMSA 1978, as enacted by Laws 1986, ch. 7, § 2, relating 
to definitions of the New Mexico Securities Act of 1986, 
effective January 1, 2010. For provisions of the former 


58-13B-3. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B-3 
NMSA 1978, as enacted by Laws 1986, ch. 7, § 3, relating 
to broker-dealer and sales representative licensing, effec- 
tive January 1, 2010. For provisions of the former section, 


58-13B-4. Repealed. 
Repeals, — Laws 2009, ch. 82, § 703 repealed 58-13B-4 
NMSA 1978, as enacted by Laws 1986, ch. 7, § 4, relating 


to exempt broker-dealers and sales representatives, effec- 
tive January 1, 2010. For provisions of the former section, 


58-13B-5. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-18B-5 


section, see the 2009 NMSA 1978 on NMOneSource.com. 
For present comparable provisions, see the New Mexico 
Uniform Securities Act, 58-13C-101 to 58-13C-701 NMSA 
1978. 


‘section, see the 2009 NMSA 1978 on NMOneSource.com. 


NMSA 1978, as enacted by Laws 1986, ch. 7, § 5, relating 


to investment adviser and investment adviser representa- 
tive licensing, effective January 1, 2010. For provisions of 


58-13B-6. Repealed. 


Repeals. — Laws 2009, ch, 82, § 703 repealed. 58-13B-6 
NMSA 1978, as enacted by Laws 1986, ch, 7, § 6, relating 
to exempt investment advisers and investment adviser 
representatives, effective January 1, 2010. For provisions 


58-13B-7. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B-7 
NMSA 1978, as enacted by Laws 1986, ch. 7, § 7, relating 
to proof of exemption, effective January 1, 2010. For provi- 
sions of the former section, see the 2009 NMSA 1978 on 
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For present comparable provisions, see the New Mexico 
Uniform Securities Act, 58-13C-101 to 58-18C-701 NMSA 
1978. 


see the 2009 NMSA 1978 on NMOneSource.com. For pres- 
ent comparable provisions, see the New Mexico Uniform 
Securities Act, 58-13C-101 to 58-13C-701 NMSA 1978. _ . 


see the 2009 NMSA 1978 on NMOneSource.com. For pres- 
ent comparable provisions, see the New Mexico Uniform 
Securities Act, 58-13C-101 to 58-13C-701 NMSA 1978. 


the former section, see the 2009 NMSA 1978 on NMOne- 
Source.com. For present comparable provisions, see the 
New Mexico Uniform Securities Act, 58-13C-101 to 58- 
13C-701 NMSA 1978. 


of the former section, see the 2009 NMSA 1978 on NMOne- 
Source.com. For present comparable provisions, see the 
New Mexico Uniform Securities Act, 58-13C-101 to 58- 
13C-701 NMSA 1978. 


NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-13C-701 NMSA 1978. 
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58-13B-8. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B-8 
NMSA 1978, as enacted by Laws 1986, ch. 7, § 8, relat- 
ing to applications for licensing, effective January 1, 2010. 
For provisions of the former section, see the 2009 NMSA 


58-13B-9. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B-9 
NMSA 1978, as enacted by Laws 1986, ch. 7, § 9, relat- 
ing to annual registration fees, effective January 1, 2010. 
For provisions of the former section, see the 2009 NMSA 


58-13B-10. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
10 NMSA 1978, as enacted by Laws 1986, ch, 7, § 10, re- 
lating to examination requirements, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-11. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
11 NMSA 1978, as enacted by Laws 1986, ch. 7, § 11, re- 
lating to licensing, effective January 1, 2010. For provi- 
sions of the former section, see the 2009 NMSA 1978 on 


58-13B-12. Repealed. 


Repeals. — Laws 2009, ch..82, § 703 repealed 58-13B- 
12 NMSA 1978,.as enacted by Laws 1986, ch. 7, § 12, re- 
lating to annual report and fee, effective January, 1, 2010. 
For provisions of the former section, see the 2009 NMSA 


58-13B-13. Repealed. 


. Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
13 NMSA 1978,.as enacted by Laws 1986, ch. 7, § 18, re- 
lating to post-licensing requirements, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-14. Repealed. 


Repeals. — Laws 2009, ch. 82, §'703 repealed 58-13B- 
14 NMSA 1978, as enacted by Laws 1986, ch. 7, § 14, re- 
lating to licensing of successor firms, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-15. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
15 NMSA 1978, as enacted by Laws 1986, ch. 7, §.15, relat- 
ing to inspection power, effective January 1, 2010. For pro- 
visions of the former section, see the 2009 NMSA 1978 on 


58-13B-16. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
16 NMSA 1978, as enacted by Laws 1986, ‘ch. 7; § 16, re- 
lating to grounds for denial, revocation and suspension, 
effective January 1, 2010. For provisions of the former 


SECURITIES ACT OF 1986 


205 


58-13B-16 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico Uniform Securities Act, 58- 
13C-101 to 58-13C-701 NMSA 1978. 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico, Uniform Securities Act, 58- 
13C-101 to 58-18C-701 NMSA 1978. 


NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-13C-101 to 58-18C-701 NMSA 1978. 


NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-138C-701 NMSA 1978. 


ry 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico Uniform Securities Act, 58- 
13C-101 to 58-18C-701 NMSA 1978. 


NMSA 1978 on,NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-13C-101 to 58-13C-701 NMSA 1978. 


NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-13C-101 to 58-138C-701 NMSA 1978. 


NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-13C-701 NMSA 1978, 


section, see the 2009 NMSA 1978 on NMOneSource.com. 
For present comparable provisions, see the New Mexico 
Uniform Securities Act, 58-18C-101 to 58-13C-701 NMSA 
1978. 
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58-13B-17. Repealed. 


Repeals. — Laws 2009, ch. 82; § 703 repealed 58-13B- 
17 NMSA 1978, as enacted by Laws 1986, ch. '7,§ 17, relat- 
ing to denial, suspension or revocation on grounds of lack 
of qualification, effective January 1, 2010. For provisions 


58-13B-18. Repealed. 


Repeals. — Laws 2009, ch. 82, §'703 repealed 58-13B- 
18 NMSA 1978, as enacted by Laws 1986, ch. 7, § 18, relat- 
ing to application withdrawals, effective January 1, 2010. 
For provisions of the former section, see the 2009 NMSA 


58-13B-19. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
19 NMSA 1978, as enacted by Laws 1986, ch. 7, § 19, re- 
lating to custody of clients' securities and funds, effective 
January 1, 2010, For provisions of the former section, see 


58-13B-20. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703:repealed 58-13B- 
20 NMSA 1978, as enacted by Laws 1986, ch. 7, § 20, re- 
lating to registration requirements, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-21. Repealed. 


Repeals. — Laws 2009, ch. 82; § 703 repealed 58-13B- 
21 NMSA 1978, as enacted by Laws 1986,'ch. 7, § 21, re- 
lating to registration by filing, effective January 1, 2010. 
For provisions of the former section, see the 2009 NMSA 


58-13B-22. Repealed. 


Repeals. — Laws 2009, ch. 82;'§ 703 repealed 58-13B- 
22 NMSA 1978, as enacted by Laws 1986, ch: 7;'§ 22, re- 
lating to registration by coordination, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-23. Repealed. 


| 
Repeals. — Laws 2009, ch. 82,'§ 703 repealed 58-13B- 
23 NMSA 1978, as enacted by Laws 1986, ch. 7,'§ 23, re- 
lating to registration by qualification, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-24. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
24 NMSA 1978, as:enacted by Laws 1986, ch.'7,’§ 24, re- 
lating to provisions applicable to registration generally, 
effective January 1, 2010. For provisions of the former 


58-13B-25. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
25 NMSA 1978, as enacted by Laws 1986, ch. 7, § 25, relat- 
ing to denial, suspension and revocation of registration, 
effective January 1, 2010. For provisions of the former 
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of the former section, see the 2009 NMSA 1978 on NMOne- 
Source.com. For present comparable provisions, see the 
New Mexico Uniform Securities Act; 58-13C- or to 58- 
13C-701 NMSA 1978. 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico Uniform Securities Act, 58- 
130-101 to 58-18C-701 NMSA 1978. 


the 2009 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see the New Mexico Uniform Secu- 
rities Act, 58-13C-101 to 58-13C-701 NMSA 1978. 


‘NMSA 1978 on NMOneSource.com. For present compa- 


rable provisions, see the New Mexico Uniform Securities 
Act, 68'13C-101 to 58-13C-701 NMSA 1978. 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico: Uniform Securities eit 58- 
18C-101 to 58-13C- 701 NMSA 1978: 


i 
7a * 


NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-18C-101 to 58- Seve NMSA pail 


NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-18C-101 to 58-13C-701 NMSA 1978. 


section, see the 2009 NMSA 1978 on NMOneSource.com. 
For present comparable provisions, see the New Mexico 
ba Securities Act, 58-13C- wo to 58- 13C- 701 NMSA 
1978. 


=< 


section, see the 2009 NMSA 1978 on NMOneSource.com. 
For present comparable provisions, see the New Mexico 


Uniform Securities Act, 58-13C-101 to 58-13C-701 NMSA 


1978; 
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§8-13B-26 


58-13B-26. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
26 NMSA 1978, as enacted by Laws 1986, ch. 7, § 26, re- 
lating to exempt securities, effective January 1, 2010. For 
provisions of the former section, see the 2009 NMSA 1978 


58-13B-27. Repealed. 


Repeals, — Laws 2009, ch. 82, § 703 repealed 58-13B- 
27 NMSA 1978,:as enacted by Laws 1986, ch, 7, § 27, re- 
lating to exempt transactions, effective January 1, 2010. 
For provisions of the former section, see the 2009 NMSA 


58-13B-28. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
28 NMSA 1978, as enacted by Laws 1986, ch. 7, § 28, relat- 
ing to provisions applicable to exemptions generally, effec- 
tive January 1, 2010. For provisions of the former section, 


58-13B-29. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
29 NMSA 1978, as enacted by Laws 1986, ch. 7, § 29, relat- 
ing to filing of sales and advertising literature, effective 
January 1, 2010. For provisions of the former section, see 


58-13B-30. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
30 NMSA 1978, as enacted by Laws 1986, ch. 7, § 30, re- 
lating to offers, sales and purchases, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-31. Repealed. 
Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
31 NMSA 1978, as enacted by Laws 1986, ch. 7, § 31, re- 


lating to market manipulation, effective January 1, 2010. 
For provisions of the former section, see the 2009 NMSA 


58-13B-32. Repealed. 
Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 


32 NMSA 1978, as enacted by Laws 1986, ch. 7, § 32, relat-' 


ing to inside information, effective January 1, 2010. For 
provisions of the former section, see the 2009 NMSA 1978 


58-13B-33. Repealed. 


Repeals. — Laws 2009, ch: 82, § 703 repealed 58-13B- 
33 NMSA 1978, as enacted by Laws 1986, ch. 7, § 33, relat- 
ing to prohibited transactions by investment advisers and 
investment adviser representatives, effective January 1, 


58-13B-34. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
34 NMSA 1978, as enacted by Laws 1986, ch. 7, § 34, re- 
lating to misleading filings, effective January 1, 2010. For 
provisions of the former section, see the 2009 NMSA 1978 
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on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-13C-701 NMSA 1978. » 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico Uniform Securities Act, 58- 
18C-101 to 58-18C-701 NMSA 1978, 


see the 2009 NMSA 1978 on NMOneSource.com. For pres- 
ent comparable provisions, see the New Mexico Uniform 
Securities Act, 58-13C-101 to 58-138C-701 NMSA 1978. 


the 2009 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see the New Mexico Uniform Secu- 
rities Act, 58-13C-101 to 58-138C-701 NMSA 1978. 


NMSA 1978 on NMOneSource.com. For present ‘compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-13C-101 to 58-13C-701 NMSA 1978. 


i 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico Uniform Securities Act, 58- 
13C-101 to 58-138C-701 NMSA 1978. 


on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-13C-701 NMSA 1978. ° 


2010. For provisions of the former section, see the 2009 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-13C-101 to 58-13C-701 NMSA 1978. 


on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-18C-701 NMSA 1978. 
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58-13B-35 


58-13B-35. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
35 NMSA’ 1978, as enacted by Laws 1986, ch, 7, § 35, re- 
lating to unlawful representations concerning licensing, 
registration or exemption, effective January 1, 2010, For 


58-13B-36. Repealed. 


Repeals. — Laws 2009; ch. 82, § 703 repealed 58-13B- 
386 NMSA 1978, as enacted by Laws 1986, ch..7, § 36, 
relating to investigations and subpoena power, effective 
January 1, 2010. For provisions of the former section, see 


58-13B-37. Repealed. 


Repeals. — Laws 2009, ch, 82, § 703 repealed 58-13B- 
37 NMSA 1978, as enacted by Laws 1986, ch. 7, § 37, relat- 
ing to enforcement, effective January 1, 2010. For provi- 
sions of the former section, see the 2009 NMSA 1978 on 


58-13B-38. Repealed. 


Repeals. — Laws 2009, ch, 82, § 703 repealed 58-13B- 
38 NMSA 1978, as enacted by Laws 1986, ch. 7, § 38, relat- 
ing to power of court to grant relief, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-39. Repealed. 


Repeals. — Laws 2009, ch. 82, §.703 repealed 58-13B- 
39 NMSA 1978,.as enacted by Laws,;1986, ch. 7, § 39, relat- 
ing to criminal penalties, effective January 1, 2010: For 
provisions of the former section, see the 2009 NMSA 1978 


58-13B-40. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
40 NMSA 1978, as enacted. by Laws 1986, ch. 7, § 40, relat- 
ing to civil liability, effective January 1, 2010: For provi- 
sions of the former section, see the 2009 NMSA 1978 on 


58-13B-41. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
41 NMSA 1978, as enacted by Laws 1986, ch. 7, § 41, re- 
lating to civil statute of limitations, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-42. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
42 NMSA 1978, as enacted by Laws 1986, ch. 7, § 42, re- 
lating to rescission and settlement offers, effective Janu- 
ary 1, 2010. For provisions of the former section, see the 


58-13B-43. Repealed. 


Repeals. — Laws 2009,,ch, 82, § 703 repealed 58-13B-.° 


43 NMSA 1978, as enacted by Laws 1986, ch. 7, § 43, re- 
lating to general liability provisions, effective January 1, 
2010, For provisions of the former section, see the 2009 
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provisions of the former section, see the 2009 NMSA 1978 
on NMOneSource.com. For present.comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-13C-701 NMSA 1978. 


the 2009 NMSA. 1978 on NMOneSource.com. For present 
comparable provisions, see the New Mexico Uniform Secu- 
rities Act, 58-13C-101 to 58-13C-701 NMSA 1978. 


NMOneSource.com.. For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-138C-701 NMSA 1978. 


NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-13C-101 to 58-18C-701 NMSA 1978. 


on NMOneSource.com. For present. comparable provisions, 
see the New Mexico Uniform Securities Act,-58-13C-101 to 
58-13C-701 NMSA 1978. 


NMOneSource.com. For present: comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-13C-701 NMSA 1978. 


NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see the New,Mexico Uniform Securities, 
Act, 58-13C-101 to 58-13C-701 NMSA 1978, 


2009 NMSA 1978 on NMOneSource.com. For pregent,com- 
parable provisions, see the New Mexico Uniform Securi- 
ties Act, 58-13C-101.to 58-13C-701. NMSA 1978, ...... 


| 


NMSA 1978 on NMOneSource.com: For present compa- 
rable provisions, see the. New Mexico Uniform Securities 
Act, 58-13C-101 to 58-13C-701 NMSA 1978, 


iehe 
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58-13B-44 


58-13B-44. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
44 NMSA 1978, as enacted by Laws 1986, ch. 7, § 44, re- 
lating to administration of act, effective January 1, 2010. 
For provisions of the former section, see the 2009 NMSA 


58-13B-45. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
45 NMSA 1978, as enacted by Laws 1986, ch. 7, § 45, 
relating to prohibitions on use of information, effective 
January 1, 2010, For provisions of the former section, see 


58-13B-46. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
46 NMSA 1978, as enacted by Laws 1986, ch. 7, § 46, re- 
lating to public information confidentiality, effective Janu- 
ary 1, 2010. For provisions of the former section, see the 


58-13B-47. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
47 NMSA 1978, as enacted by Laws 1986, ch. 7, § 47, re- 
lating to cooperation with other agencies, effective Janu- 
ary 1, 2010. For provisions of the former section, see the 


58-13B-48. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
48 NMSA 1978, as enacted by Laws 1986, ch. 7, § 48, relat- 
ing to rules, forms and orders, effective January 1, 2010. 


For provisions of the former section, see the 2009 NMSA. 


58-13B-49. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
49 NMSA 1978, as enacted by Laws 1986, ch. 7, § 49, relat- 
ing to good faith reliance, effective January 1, 2010. For 
provisions of the former section, see the 2009 NMSA 1978 


58-13B-50. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
50 NMSA 1978, as enacted by Laws 1986, ch. 7, § 50, relat- 
ing to consent to service of process, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-51. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
51 NMSA 1978, as enacted by Laws 1986, ch. 7, § 51, relat- 
ing to interpretative opinions, effective January 1, 2010, 
For provisions of the former section, see the 2009 NMSA 


58-13B-52. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
52 NMSA 1978, as enacted by Laws 1986, ch. 7, § 52, re- 
lating to administrative files and records, effective Janu- 
ary 1, 2010. For provisions of the former section, see the 
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1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico Uniform Securities Act, 58- 
13C-101 to 58-13C-701 NMSA 1978. 


a 


the 2009 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see the New Mexico Uniform Secu- 
rities Act, 58-13C-101 to 58-13C-701 NMSA 1978. . . 


» & 
pak | 


2009 NMSA 1978 on NMOneSource.com. For present com- 
parable ‘provisions, see the New Mexico Uniform Securi- 
ties Act, 58-18C-101 to 58-13C-701 NMSA 1978. 


2009. NMSA 1978 on NMOneSource.com. For present com- 
parable provisions, see the New Mexico Uniform Securi- 
ties Act, 58-13C-101 to 58-13C-701 NMSA 1978, 


1978-on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico; Uniform Securities Act, 58- 
13C-101 to 58-138C-701 NMSA 1978. 


on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-13C-701 NMSA 1978. 


ie 


NMSA 1978.0n NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-13C-101 to 58-18C-701 NMSA 1978. 


1978 on NMOneSource.com, For present comparable pro- 
visions, see the New Mexico Uniform Securities Act, 58- 
180-101 to 658-180-701 NMSA 1978, 


2009 NMSA 1978 0n NMOneSource.com. For present com- 
parable provisions, see the New Mexico Uniform Securi- 
ties Act, 58-13C-101 to 58-13C-701 NMSA 1978. 
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§8-13B-53 


58-13B-53. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
53 NMSA 1978, as enacted by Laws 1986, ch. 7, § 53, re- 
lating to administrative proceedings, effective January 1, 
2010. For provisions of the former section, see the 2009 


58-13B-54. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
54 NMSA 1978, as enacted by Laws 1986, ch. 7, § 54, relat- 
ing to scope of act, effective January 1, 2010. For provi- 
sions of the former section, see the 2009 NMSA 1978 on 


58-13B-55. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
55 NMSA 1978, as enacted by Laws 1986, ch. 7, § 55, relat- 
ing to contract provisions, effective January 1, 2010. For 
provisions of the former section, see the 2009 NMSA 1978 


58-13B-56. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
56 NMSA 1978, as enacted by Laws 1986, ch. 7, § 56, relat- 
ing to judicial review of orders, effective January 1, 2010. 
For provisions of the former section, see the 2009 NMSA 


58-13B-57. Repealed. 


Repeals. — Laws 2009, ch. 82, § 703 repealed 58-13B- 
57 NMSA 1978, as enacted by Laws 1986, ch. 7, § 57, relat- 
ing to the securities education and training fund, effective 
January 1, 2010. For provisions of the former section, see 
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NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Securities 
Act, 58-18C-101 to 58-13C-701 NMSA 1978. 


NMOneSource.com, For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-138C-701 NMSA 1978. 


on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Securities Act, 58-13C-101 to 
58-13C-701 NMSA 1978. 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico Uniform Securities Act, 58- 
138C-101 to 58-13C-701 NMSA 1978. 


the 2009 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see the New Mexico Uniform Secu- 
rities Act, 58-138C-101 to 58-13C-701 NMSA 1978. 


ARTICLE 13C 


New Mexico Uniform Securities 


Sec, 


Article 1. General Provisions 


§8-13C-101. 
58-13C-102, 
58-13C-103. 
58-13C-104. 
§8-13C-105, 


Short title. 

Definitions. 

References to federal statutes. 
References to federal agencies, 
Electronic records and signatures. 


Article 2, Exemptions from Registration of 


58-138C-201. 
58-13C-202. 
58-13C-203. 
58-13C-204, 


‘Securities 


Exempt securities, 

Exempt transactions, 

Additional exemptions and waivers, 

Denial, suspension, revocation, condition or 
limitation of exemptions, ° 


Article 3. Registration of Securities and Notice. 


58-13C-301. 
58-13C-302, 
58-18C-303. 
58-138C-304, 
58-18C-305. 


Filing of Federal Covered Securities 


Securities registration requirement. 
Notice filing. 

Securities registration by coordination. 
Securities registration by qualification. 
Securities registration filings. 
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Sec. 
58-13C-306. Denial, suspension and revocation of securi- 
ties registration. 


58-13C-307. 


Waiver and modification. 


Article 4. Broker-Dealers, Agents, Investment 


58-13C-401. 
58-13C-402, 
58-13C-403., 
58-13C-404, 
58-13C-405. 
58-13C-406, 


58-13C-407, 


Advisers, Investment Adviser 
Representatives and Federal Covered 
Investment Advisers 


Broker-dealer registration requirement and 
exemptions. 

Agent registration requirement and exemp- 
tions. 

Investment adviser registration require- 
ment and exemptions, 

Investment adviser representative nogistha- 
tion requirement and exemptions. 

Federal covered investment adviser notice 
filing requirement. : 

Registration by broker-dealer, agent, invest- 
ment adviser and investment adviser rep- 
resentative. | 

Succession and change in registration of 
broker-dealer or investment adviser, 
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58-13C-101 


Sec. 


58-13C-408. 


58-13C-409, 


58-13C-410. 
58-13C-411. 
58-13C-412. 


NEW MEXICO UNIFORM SECURITIES 


Termination of employment or association 
of agent and investment adviser represen- 
tative and transfer of employment or as- 
sociation, 

Withdrawal of registration of broker-dealer, 
agent, investment adviser and investment 
adviser representative. 

Filing fees. 

Post-registration requirements. 

Denial, revocation, suspension, withdrawal, 
restriction, condition or limitation of reg- 
istration. 


Article 5. Fraud and Liabilities 


58-13C-501. 
58-13C-502. 


58-13C-503. 
58-13C-504. 


Securities fraud. 

Prohibited conduct in providing investment 
advice. 

Evidentiary burden. 

Filing of sales and advertising literature. 


Sec. 


58-13C-508., 
58-13C-509, 
58-13C-510. 


58-13C-101 


Criminal penalties, 
Civil liability. 
Rescission offers. 


Article 6. Administration and Judicial Review 


58-13C-601, 
58-13C-602. 
58-13C-603. 
58-13C-604. 
58-13C-605, 


58-13C-606, 
58-13C-607. 
58-13C-608, 


58-13C-609. 
58-13C-610. 
58-13C-611, 


Administration, 

Investigations and subpoenas. 

Civil enforcement. 

Administrative enforcement. 

Rules, forms, orders, interpretative opinions 
and hearings. 

Administrative files and opinions. 

Public records; confidentiality. 

Uniformity and cooperation with other 
agencies. 

Judicial review. 

Jurisdiction. 

Service of process. 


58-13C-505. 
58-13C-506. 


Misleading filings. 
Misrepresentations concerning registration 
or exemption. 


58-130-507. Qualified immunity. 


Article 7. Transition 


58-13C-701. Application of act to existing proceedings 
and existing rights and duties, 


ARTICLE 1 
General Provisions 


58-13C-101. Short title. 


Sections 101 through 701 [58-13C-101 through 58-13C-701 NMSA 1978] of this act may be cited 


as the "New Mexico Uniform Securities Act". 


History: Laws 2009, ch. 82, § 101. 

Effective dates, — Laws 2009, ch. 82, § 704 madd the 
New Mexico Uniform Securities Act effective January 1, 
2010. 

Cross references. — For disposition of unclaimed 
property, see 7-8A-30 NMSA 1978. 

For exemption of New Mexico business development 
corporation from Securities Act, see 53-7-40 NMSA 1978. 

For uniform jury instructions for securities offenses, see 
UJI 14-4801 NMRA, 


ANNOTATIONS 


Cases under prior law. — The pre-2010 cases below 
were decided under the former New Mexico Securities Act 
of 1986, Chapter 58, Article 138B. Due to the similarities 


between the two laws, the case annotations have been, 


retained and included as annotations to the New Mexico 
Uniform Securities Act, 


Purpose of. Act. — The Securities Act, as.a whole, , 


has remedial purpose. It is comprehensive. Its extensive 
regulatory and administrative provisions are aimed at 
protecting investors against unfair, deceptive and fraud- 
ulent practices in the sale of securities. State v, Kirby, 
2003-NMCA-074, 133 N.M. 782, 70 P.3d 772, cert. denied, 
133 N.M. 727, 69 P.38d 237. 

Corporate stock sold to employees subject to reg- 
istration. — Sales of corporate stock, either for cash or on 
credit, to employees of the issuing corporation, are subject 
to the registration provisions of this article. 1959-60 Op. 
Att'y Gen. No, 59-49, 


Law reviews. — For article, "A Survey of the Securi- 
ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 

For article, "The Use (or Abuse) of the Limited Partner- 
ship in Financing Real Estate Ventures in New Mexico," 


_ see 3 N.M.L. Rev, 251 (1973), 


For comment, "Securities: Private Placements in New 
Mexico," see 7 N.M.L. Rev. 105 (1976-77). 

For note, "State Securities Law: A Valuable Tool for 
Regulating Investment Land Sales," see 7 N.M.L. Rev. 265 
(1977). 

For case note, "The Paper Trail to Jail, State v. Sheets, 
94 N.M. 356, 610 P.2d 760 (Ct. App.), cert. denied, 94 N.M. 
675, 615 P.2d 992 (1980)," see 11 N.M.L. Rev. 254 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 69A 
Am. Jur. 2d Securities Regulation - State § 1 et seq. 

Commodities broker's state-law duties to customers, 55 
A.L.R.4th 394: 

Construction and. application of pre-emption exemp- 
tion, under Employee Retirement Income Security Act 


' (29 USCS §§ 1001 et seq.), for state laws regulating in- 


surance, banking, or securities (29 USCS § 1144(b)(2)), 87 
A.L,R. Fed. 797. 

Defense of ignorance of untruth or omission in civil 
action under § 12(2) of Securities Act of 1933 (15 USC § 
771(2)), 109 A.L.R. Fed. 444. 

"Bespeaks caution" doctrine under federal securities 
laws, 180 A.L.R, Fed 119, 
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58-13C-102. Definitions. 


As used in the New Mexico Uniform Securities Act [58-13C-101 NMSA 1978], unless the context 
otherwise requires: 

A. "agent" means an individual, other than 2 a broker-dealer, who represents a tbtokeraealer’ in 
effecting or attempting to effect purchases or sales of securities or represents an issuer in effecting 
or attempting to effect purchases or sales of the issuer's securities, but a partner, officer or director 
of a broker-dealer or issuer, or an individual having a similar status or performing similar func- 
tions, is an agent only if the individual otherwise comes within the term, "Agent" does not include 
an individual excluded by rule adopted or order issued pursuant to the New Mexico Uniform Se- 
curities Act; 

B. "bank" means: 

(1) a bailey institution organized pursuant to the laws of the United bates 

(2) a member bank of the federal \reserve system; 

(3) any other banking institution, whether incorporated or not, doing business pursuant to 
the laws of a state or of the United States, a substantial portion of the business of which consists 
of receiving deposits or exercising fiduciary powers similar to those permitted to-be'exercised by 
national banks pursuant to the authority of the comptroller of the currency pursuant to Section 1 
of Public Law 87-722 (12 U.S.C. Section 92a) and that is supervised and examined by a state or 
federal agency having supervision over banks and that is not operated for the purpose of evading 
the New Mexico Uniform Securities Act; and 

(4) a receiver, conservator or other liquidating agent of any institution or firm included in . 
Paragraph (1), (2) or (3) of this subsection; 

C. "broker-dealer" means a person engaged in the business of effecting transactions in securi- 
ties for the account of others or for the Person s own account. "Broker-dealer" does not include: 

-(1).. an agent; 

(2) an issuer; 

(3) a bank or savings institution described in Paragraph (2) of Subsection D of this section 
if its activities as a broker-dealer are limited to those specified in Subsections 3(a)(4)(B)(G) through 
(vi), (viii) through (x) and (xi), if limited to unsolicited transactions; 3(a)(5)(B); and 3(a)(5)(C) of 
the federal Securities Exchange Act of 1934 (15 U.S.C. Sections 78c(a)(4) and (5)) or a bank that 
satisfies the conditions described in Subsection 3(a)(4)(E).of the federal Securities Exchange Act of 
1934 (15 U.S.C. Section 78ce(a)(4)); 

(4) an international banking institution; or 

(5) a person excluded by rule adopted or order issued pursuant to the New. Mexico Uni- 
form Securities Act; 

D. . "depository institution" means: 

(1) a bank; or 

(2) a‘savings institution, trust company, credit union or - similar institution that is orga- 
nized or chartered pursuant to the laws of a state or of the United States, authorized to receive 
deposits and supervised and examined by an official or agency of a state or the United States ifits 
deposits or share accounts are insured to the maximum amount authorized by statute by the fed- 
eral deposit insurance corporation, the national credit union share insurance fund or a successor 
authorized by federal law, or a receiver, conservator or other liquidating agent of such institutions 
or entities. "Depository institution" does not include: 

(a) an insurance company or other organization primarily engaged i in the business of 
insurance; 

‘(b) a Morris plan bank; or 

(c) an industrial loan company that is not. an nsured depository inatitystion!> as de- 
fined in Section 3(c)(2) of the Federal Deposit Insurance Act, 12 U.S.C. 1813(c)(2), or any successor 
federal statute; 

K. "director" means the director of the securities division of the regulation and licensing de- 
partment; 
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58-13C-102 NEW MEXICO UNIFORM SECURITIES 58-13C-102 


fF. "division" means the securities division of the regulation and licensing department, which 
for purposes of administering the provisions of the New Mexico Uniform Securities Act and con- 
ducting investigations of violations of that act shall be considered a law enforcement agency; 

G. "federal covered investment adviser" means a person registered pursuant to the federal 
Investment Advisers Act of 1940; 

H. "federal covered security" means a security that is, or upon completion of a transaction will 
be, a covered security pursuant to Section 18(b) of the federal Securities Act of 1933 (6 US. © Sec- 
tion 77r(b)) or rules or regulations adopted pursuant to that section; 

I, "filing" means the receipt pursuant to the New Mexico Uniform Securities Act of a sted by 
the director, or a designee of the director, in a form and format designated by the director; 

J. "fraud", "deceit" and "defraud" are not limited to common law deceit; 

K. "guaranteed" means guaranteed as to payment of all principal and all interest; 

L.. "institutional investor"means any of the following, whether acting for itselfior for others in 
a fiduciary capacity: 

(1) a depository institution or international banking institution; 

(2) an insurance company; 

(3) aseparate account of an insurance company; 

(4) an investment company as defined in the federal Investment Company Act of 1940; 

(5) a broker-dealer registered pursuant to the federal Securities Exchange Act of 1934; 

(6) an employee pension, profit-sharing or benefit plan if the plan has total assets'in ex- 
cess of ten million dollars ($10,000,000) or its investment decisions are made by a named fiduciary, 
as defined in the federal Employee Retirement Income Security Act of 1974, that is a broker-dealer 
registered pursuant to the federal Securities Exchange Act of 1934, an investment adviser reg- 
istered or exempt from registration pursuant to the federal Investment Advisers Act of 1940, an 
investment adviser registered pursuant to the New Mexico Uniform Securities Act, a depository 
institution or an insurance company; 

(7) a plan established and maintained by a state, a political subdivision of a state or an 
agency or instrumentality of a state or a political subdivision of a state for the benefit of its em- 
ployees, if the plan has total assets in excess of ten million dollars ($10,000,000) or its investment 
decisions are made by a duly designated public official or by a named fiduciary, as defined in the 
federal Employee Retirement Income Security Act of 1974, that is a broker-dealer registered pur- 
suant to the federal Securities Exchange Act of 1934, an investment adviser registered or exempt 
from registration pursuant to the federal Investment Advisers Act of 1940, an investment adviser 
registered pursuant to the New Mexico Uniform Securities Act, a depository institution or an in- 
surance company; 

(8) a trust, ifit has total assets in excess of ten million dollars ($10,000,000), its trustee is 
a depository institution and its participants are exclusively plans of the types identified in Para- 
graph (6) or (7) of this subsection, regardless of the size of their assets, except a trust that includes 
as participants self-directed individual retirement accounts or similar self-directed plans; 

(9) an organization described in Section 501(c)(3) of the federal Internal Revenue Code 
of 1986 (26 U.S.C. Section 501(c)(3)), corporation, Massachusetts trust or similar business trust, 
limited liability company or partnership, not formed for the specific purpose of acquiring the secu- 
rities offered, with total assets in excess of ten million dollars ($10,000,000); 

(10) asmall business investment company licensed by the small business administration 
pursuant to Section 301(c) of the federal Small Business Investment Act of 1958 (15 U.S.C. Sec- 
tion 681(c)) with total assets in excess of ten million dollars ($10,000,000); 

(11) a private business development company as defined in Section 202(a)(22) of the fed- 
eral Investment Advisers Act of 1940 (15 U.S.C. Section 80b-2(a)(22)) with total assets in excess of 
ten million dollars ($10,000,000); 

(12) a federal covered investment adviser acting for its own account; 

(13) a "qualified institutional buyer", as defined in Rule 144A(a)(i)(1), other than Rule 
144A(a)(1)(H), adopted pursuant to the federal Securities Act of 1933 (17 C.F.R. 230.144A); 

(14) a"major U.S. institutional investor" as defined in Rule 15a-6(b)(4)(i)(17 C.F.R. 240.15a- 
6) adopted pursuant to the federal Securities Exchange Act of 1934; 
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(15). - any other person, other than an individual, of institutional character with total assets 
in excess of ten million dollars ($10,000,000) not organized for. the Braartisbs punpdee of evading the 
New Mexico Uniform Securities Act; or, © 

(16) any other person specified by rule adopted or order issued ‘hecbeaiak to the New Mex- 
ico Uniform Securities Act; 

M. "insurance company" means a company organized as an insurance company whose primary 
business is writing insurance or reinsuring risks underwritten by insurance companies and that 
is subject to supervision by the insurance commissioner or a similar official or agency of a state; 

N.. "insured" means insured as to payment of all principal and all interest; 

O. "international banking institution" means an international financial institution of which 
the United States is a member and whose securities are exempt from registration pursuant to the 
federal Securities Act of 1933; 

P. "investment adviser" means a person that, for poniivaieatinns engages in the business of advising 
others, either directly or through publications or writings, as to the value of securities or the advisabil- 
ity of investing in, purchasing or selling securities or that, for compensation and as a part of a regular 
business, issues or promulgates analyses or reports concerning securities. "Investment adviser" in- 
cludes a financial planner or other person that, as an integral component of other financially related 
services, provides investment advice to others for compensation as part:of a business or that holds itself 
out as providing investment advice to others for compensation; "Investment adviser" does not include: 

(1) an investment adviser representative; 

(2) a lawyer, accountant, engineer or teacher siend 6c wiorneiies of intrestifient advice i is 
solely incidental to the practice of the person's profession; 

(3). a broker-dealer or its agents whose performance.of investment di ies is solely inciden- 
tal to the conduct of business as a broker-dealer and that does not receive ae compensation for 
the investment advice; : 

(4) a publisher, employee or columnist of a buna fide newspaper, news Magazine or busi- 
ness or financial publication of general and regular circulation or an owner operator, producer or 
employee of a cable, radio or television network, station or production facility, if, in either case: 

(a) the financial or business news or advice is contained ina publication or broadcast 
disseminated to the general public; and 

(b) the content does not consist of rendering aAVith on ithe rare of the eupeiaa invest- 
ment situation of each client; 

(5) afederal covered investment adviser; 

(6) .a bank or a savings institution described in Paragraph (2) 6 rtrd 5 D of this sec- 
tion; or 

(7) any other person excluded by rule sasha or order issued pursuant to the New Mexico 
Uniform Securities Act; 

Q. ."investment adviser representative" means an individual employed by or, adpoaiatail bith 
an investment adviser or federal covered investment adviser and who makes any recommenda- 
tions or otherwise gives investment advice regarding securities, manages accounts or portfolios 
of clients, determines which recommendation or advice regarding securities should be given, pro- 
vides investment advice or holds herself or himself out as providing investment advice, receives 
compensation to solicit, offer or negotiate for the sale of or for selling investment advice or. super- 
vises employees who perform any of the foregoing. "Investment adviser representative" does not 
include an individual who: 

(1) performs only clerical or ministerial acts; 

(2). is an agent. whose performance of investment advice is trae fies alih to the indi- 
vidual acting as an agent and who does not receive special compensation for investment aout 
services; 

(3) is employed by or associated with a federal covered investment adviser, ania the i in- 
dividual has a place of business in New Mexico, as "place of business" is defined by rule adopted 
pursuant to Section 203A of the federal Investment Advisers Act of 1940 (15 U.S.C. Section 80b- 
3a) and is: 
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. (a) an investment adviser representative, as "investment adviser representative" is 
defined by rule adopted pursuant to Section 203A of the federal Investment Advisers Act of 1940 
(15 U.S.C. Section 80b-3a); or 

(b)» not a supervised person as algeria person" is defined in Section 202(a)(25) of 
the federal Investment Advisers Act. of 1940 (15 U.S.C. Section 80b-2(a)(25)); or 

(4) is excluded by rule adopted or order issued pursuant to the New Mexico Uniform Se- 
curities Act; 

R. "issuer" means a person that issues or proposes to issue a security, subject to the paliowitig: 

(1) the issuer of a voting trust certificate, collateral trust certificate, certificate of deposit 
for a security or share in an investment company without a board of directors or individuals per- 
forming similar functions is the person performing the acts and assuming the duties of depositor 
or manager pursuant to the trust or other agreement or instrument: under which the security is 
issued; 

(2) theissuer of an equipment trust certificate or similar security serving the same ‘pur- 
pose is the person by which the property is or will be used or to which the property or equipment 
is or will be leased or conditionally sold or that is otherwise ae eee responsible for assuring 
payment of the certificate; and 

(3) the issuer of a fractional undivided interest i in an oil, gas or other mineral foe or in 
payments out of production pursuant to a lease, right or royalty is the owner.of an interest in the 
lease or in payments out of production pursuant to a lease, right or:royalty, whether whole or frac- 
tional, that:creates fractional interests for the purpose of sale; . 

S. "legal rate of interest" means the rate of interest set ine Subsection:A of Section. 56- 8-4 NMSA 
1978 or its successor statutes; 

T. "nonissuer transaction" or "nonissuer digtributind means: a transaction or distribution not 
directly or indirectly for the benefit of the issuer; 

U. "offer to purchase" includes an attempt or offer to Shimitin or Wolinitabion of an.offer to sell,.a 
security or interest in a security for value. "Offer to purchase" does not include a tender offer that 
is subject to Section 14(d) of the federal Securities Exchange Act of 1934 (15 U.S.C. 78n(d)); 

V. "person" means an individual; corporation; business trust; estate; trust; partnership; limited 
liability company; association; joint venture; government; governmental subdivision, agency or 
instrumentality; public corporation; or any other legal or commercial entity; 

W.. "place of business" of a broker-dealer, an investment adviser or a federal covered invest- 
ment adviser means: 

(1) an office at which the broker-dealer, investment adviser or federal odwexed a 
adviser regularly provides brokerage or investment advice or solicits, meets with or otherwise 
communicates with customers or clients; or 

(2) a location that is held out to the general public as a 2 location at which the broker-dealer, 
investment adviser or federal covered investment adviser provides brokerage or investment. ad- 
vice or solicits, meets with or otherwise communicates with customers or clients; 

X. "predecessor act" means the New Mexico Securities Act of 1986 [58-13B-1 NMSA 1978]; 

Y,. "price amendment" means the amendment to a registration statement filed pursuant to the 
federal Securities Act of 1933 or, if an amendment is not filed, the prospectus or prospectus supple- 
ment filed pursuant to that act that includes a statement of the offering price, underwriting and 
selling discounts or commissions, amount of proceeds, conversion rates, call prices and other mat- 
ters dependent upon the offering price; 

Z. "principal place of business" of a broker-dealer, investment adviser or faders! covered in- 
vestment adviser means the executive office of the broker-dealer, investment adviser or federal 
covered investment adviser from which the officers, partners or managers of the broker-dealer, 
investment adviser or federal covered investment adviser direct, control and coordinate the activi- 
ties of the broker-dealer, investment adviser or federal covered investment adviser; 

AA, . "record", except in the phrases "of record", "official record" and "public record", means in- 
formation that is inscribed on a tangible: medium or that is stored in an electronic or other medium 
and is retrievable in perceivable form; 
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BB. "sale" includes every contract of sale, contract to sell or disposition of a security or interest 
in a security for value, and "offer to sell" includes every attempt or offer to dispose of, or solicita- 
tion of an offer to purchase, a security or interest in a security for value. Both terms include: 

(1) a security given or delivered with, or as a bonus on account of, a purchase of securities 
or any other thing constituting part of the subject of the purchase and having been offered and 
sold for value; 

(2) a gift of assessable stock involving an offer and sale; and 

(3) asale or offer of a warrant or right to purchase or subscribe to another security of the 
same or another issuer and a sale or offer of a security that gives the holder a present or future 
right or privilege to convert the security into another security of the same or another issuer, in- 
cluding an offer of the other security; 

CC. "securities and exchange commission" means ths United States securities and seorenae: 
commission; 

DD. "security" means a note; stock; treasury stock; security future; bond; debenture; evidence 
of indebtedness; certificate of interest or participation in a profit-sharing agreement; collateral 
trust certificate; preorganization certificate or subscription; transferable share; investment con- 
tract; voting trust certificate; certificate of deposit for a security; fractional undivided interest in 
oil, gas or other mineral rights; put, call, straddle, option or privilege on a security, certificate of 
deposit or group or index of securities, including an interest therein or based on the value thereof; 
put, call; straddle,;option or privilege entered into on a national securities exchange relating to 
foreign currency; or, in general, an interest or instrument commonly known as.a "security"; or a 
certificate of interest or participation in, temporary or interim certificate for, receipt for, guarantee 
of or warrant or right to subscribe to or purchase any of the foregoing. "Security": 

‘(1) includes both a certificated and an uncertificated security; 

(2) does not include an insurance or endowment policy or annuity contract pursuant to 
which an insurance company promises to pay a fixed or virus sum of money either in a lump 
sum or periodically for life or other specified period; i 

(3) does not include an interest in a contributory or einficoditHibilvady pension or welfare 
plan subject to the federal Employee Retirement Income Security Act of 1974; 

(4). does not include landowner royalties in the production of oil, gas or other minerals cre- 
ated through the execution of a lease of the lessor's mineral interest; 

(5) -includes an investment in a common enterprise with the expectation of profits to be 
derived primarily from the efforts of a person other than the investor. As used in this paragraph; 

"common enterprise" means an enterprise'in which the fortunes of the investor are interwoven 
with those of either the person offering the investment, a third party or other investors; 

(6) includes any interest in a limited partnership or a limited liability company; and 

(7) includes as an investment contract an investment in a viatical settlement or similar 
agreement; % 

EE. "self-regulatory organization" means a national securities exchange registered pursuant 
to the federal Securities Exchange Act of 1934, a national securities association of broker-dealers 
registered pursuant to that act, a clearing agency registered pursuant to that act or the municipal 
securities rulemaking board established pursuant to that act; 

FF, "sign" means, with present intent to authenticate or adopt a record: ; ; 

(1). to execute or adopt a tangible symbol; or 

(2) to attach or logically associate with the record an electronic syteliil sound or process; 

GG. "state" means a state of the United States, the District of Columbia, Puerto Rico, the 
United States Virgin Islands or any territory or insular possession subject to the jurisdiction of the 
United States; and . 

HH. "underwriter" means any person who has purchased from an issuer with the intent to 
offer or sell a security or to distribute any security; who participates or has a direct or indirect 
participation in any undertaking; or who participates or has a participation in the direct or’in- 
direct underwriting of any undertaking. "Underwriter" does not include a person whose interest 
is limited to a commission from an underwriter or dealer not in excess of the usual and custom- 
ary distributors' or sellers' commission. As used in this subsection, "issuer" includes any person 
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directly or indirectly controlling or controlled by the issuer; or any person under direct or indirect 


common control with the issuer. 


History: Laws 2009, ch. 82, § 102. 

Effective dates, — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January 1, 
2010. 

Cross references. — For the securities division, see 9- 
16-4 NMSA 1978, 

For exemption of director of securities division and the 
savings and loan bureau from the authority of the super- 
intendent of regulation and Bostaeing; see 9-16-11 NMSA 
1978. 

For additional definitions of terms steeds in securities of- 
fenses, see UJI 14-4301 NMRA et seq. 


ANNOTATIONS 


I, GENERAL CONSIDERATION 


Cases under prior law. — The pre-2010 cases below 
were decided under the former New Mexico Securities Act 
of 1986, Chapter 58, Article 13B. Due to the similarities 
between the two laws, the case annotations have been 
retained and included as annotations to the New Mexico 
Uniform Securities Act. » 

The federal investment contract test in the defi- 
nition of "security" in the federal Securities Act of 1933 
is not an element of the definition of the term "security" 
as defined in the New Mexico Securities Act of 1986, Sec- 
tion 58-18B-1 NMSA 1978 et seq., and the jury is not re- 
quired to apply the investment contract test in security 


violations cases, State v, Soutar, 2012-NMCA-024, 272 - 


P.3d 154 (decided under prior law). 

Security defined. — Where defendant was charged 
with violations of the New Mexico Securities Act of 1986, 
Section 58-138B-1 NMSA 1978 et seq., for selling interests 
in a limited liability company; deferidant's proposed in- 
struction to define "security" did not actually define the 
term, but identified the circumstances under which a 
limited liability company constitutes a security; focused 
not on the meaning of "security"; but on the meaning of 
"common enterprise"; and required the jury to apply the 
federal investment contract test in the definition of "secu- 
rity" 1 in the federal Securities Act of 1933, the court did not 
err in denying defendant's requested instruction. State 
v, Soutar, 2012-NMCA-024, 272 P.3d 154 (decided under 
prior law). 

Investment contract defined. — UJI 14-4310 NMRA 
defining "investment contract" as one in which the profits 
must be garnered "primarily" by a third party is a correct 
statement of the law. State v, Danek, 1994-NMSC-071, 118 
N.M. 8, 878 P.2d 326, 


IJ, DECISIONS UNDER FORMER LAW, 


Compiler's notes. — Some of the cases below were 
decided under former § 58-13-2 NMSA 1978, which was 
repealed by Laws 1986, ch. 7, § 59. . 

"Security" not narrowly applied. — Neither fed- 
eral statutory definition nor state definition of "secu- 
rity" should be given narrow application. State v, Sheets, 
1980-NMCA-041, 94 N.M. 356, 610 P.2d 760, cert. denied, 
94 N.M. 675, 615 P.2d 992. 

"Security" need not involve profit sharing or risk. 
— To be a "security," an instrument involved need not be 
an investment of the type that involves profit sharing or 
risk, State v, Sheets, 1980-NMCA-041, 94 N.M, 356, 610 
P.2d 760, cert. denied, 94 N.M. 675, 615 P.2d 992. 

There is no ambiguity in words "note" and "evi- 
dence of indebtedness"; their usual, ordinary meanings 
apply because there is no legislative intent to the contrary. 


State v. Sheets, 1980-NMCA-041, 94 N.M. 856, 610 P.2d 
760, cert, denied; 94 N.M.675, 615 P.2d 992, 

Provisions not unconstitutionally vague, — Sub- 
section V (now DD) of this section, when read in conjunc- 
tion with Section 58-13B-30 NMSA 1978 (now 58-18C-501 
NMSA 1978), does not fail to provide fair and adequate 
warning to persons of ordinary intelligence that the con- 
duct of the type engaged in by the defendant was crimi- 
nally proscribed: State vi'Ramos,:19938-NMCA-089, 116 
N.M. 128, 860 P.2d 765; cert. denied, 115 N.M. 795, 858 
P.2d 1274, 

Definition of "security" not unconstitutionally 
overbroad, — The definition of "security" under Sub- 
section V (now DD) does: not lack sufficient specificity 
nor results in being so broad as to not bear any logical 
link to the legislative objective of promoting the general 
welfare, so as to render that provision unconstitutionally 
overbroad, State v. Ramos, 1998-NMCA-089, 116° N.M. 
128, 860 P.2d 7665, cert. denied, ‘1M6 N.M. 795, 858 P.2d 
1274, 

Definition of "security" dose! include vavihadretil 
notes. State v. Sheets, 1980-NMCA-041, 94 N.M. 356, 610 
P.2d 760, cert. denied, 94 N.M. 675, 615 P2d 992, 

"Investment contract" means a contract: (1) Where 
an individual invests his money in a common enterprise; 
(2) with an expectation of profits; (3) based solely on 
the efforts of a promoter or third party. State v. Shade, 
1986-NMCA-072, 104 N.M. 710, 726 P.2d 864, overruled 
on other grounds by State v, Olguin, 1994-NMCA-050, 118 


N.M, 91, 879 P.2d 92, 


"Common enterprise" is one in which the fortunes 
of the investor are interwoven with and dependent upon 
the efforts and’ success of those seeking the investment 
of third parties. State v, Shade, 1986-NMCA-072, 104 
N.M. 710, 726 P.2d 864, cert. quashed, 104 N.M. 702, 726 
P.2d 856, overruled on other grounds by State v. Olguin, 
1994-NMCA-050, 118 'N.M. 91, 879 P.2d 92. 

Fostering of expectation of profits found. — Prom- 
ises of present and future amenities, the representations 
about the strength of condominium company, the descrip- 
tion of the surrounding area as a growing recreational 
community, and the representations that time-share 
units would increase in value over the years, indicated 
that the management and sales personnel of the com- 
pany sought to foster an expectation of profits. State v. 
Shade, 1986-NMCA-072, 104 N.M. 710, 726 P.2d 864, cert. 
quashed, 104 N.M. 702, 726 P.2d 856, overruled on other 
grounds by State v. Olguin, 1994-NMCA-050, 118 N.M. 91, 
879 P.2d 92, 

Critical inquiry for the third prong of the test 
for an investment contract is whether the manage- 
rial efforts are functionally essential or undeniably sig- 
nificant to the profit. State v. Shade, 1986-NMCA-072, 104 
N.M. 710, 726 P.2d 864, cert. quashed, 104 N.M. 702, 726 


_ P.2d 856, overruled on other grounds by State v, Olguin, 
* 1994-NMCA-050, 118 N.M. 91, 879 P.2d 92. 
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Subsection H (now see Subsection DD) defined 
"any note" as security; whether or not the parties con- 
sidered a note to be a "security" was not relevant to the 
statutory definition. State v. Sheets, 1980-NMCA-041, 94 
N.M. 356, 610 P.2d 760, cert. denied, 94 N.M. 675, 615 P.2d 
992. 

Sale of foreign corporation stock. —The New Mex- 
ico law does not provide that stock of a foreign corporation 
sold within the state shall be void or voidable, but only 
that it shall be unlawful for anyone to sell or offer it for 
sale within the state without the permit so that the sale 
is voidable for contravention of the statute (Laws 1921, 
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ch. 44). N.M. Potash & Chem. Co, v; Independent Potash & For note, "State Securities Law: A Valuable Tool for 

Chem. Co., 115 F.2d 544 (10th Cir, 1940), Regulating Investment Land Sales," see 7 N.M.L. Rev. 265 
Securities Act does not require registration of (1977). 

‘ persons who sell exempt securities. 1969 Op. Att'y Am, Jur. 2d, A.L.R. and C.J.S. references. — 69A 

Gen. No, 69-97, - Am, Jur, 2d Securitias Regulations - State § 52 et ot 
Superintendent: of insurance ‘regulates sale of : Blue sky laws, 87 A\L.R. 42. 

insurance securities. — An analysis of the Secuvities ' Sale of memberships in club or similar aguante as 

Act and the Sale of Insurance Securities Act leads:to the sale of securities within provisions of securities acta 87 

coriclusion that the legislature intended for the superin- A.L.R.2d 1140, 

tendent of insurance to;have complete regulation over the Who is "dealer" under state securities acts exempting 

sale of insurance company securities. 1969 Op. Att'y Gen. sales by owners other than issuers not made in course of 

No, 69-97. iakob successive transactions, and the like, 6A.L.R.38d 1425, 
Chief of securities bureau regulates variable an- What gives rise to right of recession under state blue- 

nuities, — Variablevannuities are subject to regulation sky laws, 52 A.L.R, 5th 491, 

by the commissioner of securities (now director of secu- . Promissory notes as securities under § 2(1) of Securi- 

rities division): rather than by the superintendent of in- ties Act of 1938 (15 USCS § 77b(1)), and § 8(a)(10) of Se- 

surance inasmuch as they are not;"insurance" within the curities Exchange Act of 1934 15 USCS § 78c(a)(10)), 39 

meaning of former 58-1-1, 1953 Comp: (now Section 59A- A.L.R. Fed. 357, 

1-5 NMSA 1978), but:rather are "securities" within the. Certificate of deposit as "security" under federal securi- 

meaning of this section. 1959-60. Op. Att'y Gen. No. 60- ties laws, 82 A.L.R. Fed. 553. } 

137, "Common enterprise" element of Howey test to deter- 
Law reviews. — For untick "A Survey of the Securi- mine existence of investment contract regulatable as "se- 

ties Act'of New Mexico," see'2 N.M.L: Rev..1(1972), curity" within meaning of federal Securities Act of 1933 
For article, "The Use (or Abuse) of the Limited Partner- (15 USCS §§ 77a et seq.) and Securities Exchange Act of 

ship in: Financing Real.Estate Ventures in New Mexico," 1934 (15 USCS §§ 78a et seq.), 90 A.L.R. Fed. 825. — 

see 3-N.M.L: Rev. 251 (1973). What is "investment contract" within meaning of § 2 (1) 
For comment, "Securities: Private Placements in New of Securities Act of 1933 (15 USCS § 77b(1)) and § 3(a)(10) 


Mexico," see 7 N.M.L, Rev. 105 (1976-77). » of Securities Exchange Act of 1934 (15 USCS § 78c(a)(10)), 
) both defining term "security" as including investment con- 
tract, 184 A.L.R. Fed. 289. 


58-13C-108. References to federal statutes. 


As used in the New Mexico Uniform Securities Act [58-18C-101 NMSA 1978], "Securities Act 
of 1933" (15 U.S.C. Section 77a, et:seq.), "Securities Exchange Act of 1934" (15 U.S.C. Section 78a, 
et seq.), "Public Utility Holding Company Act of 1935" (15 U.S.C. Section 79, et seq.), "Investment 
Company Act of 1940" (15 U.S.C. Section 80a-1, et.seq;), "Investment Advisers Act of 1940".(15 
U.S.C. Section 80b-1, et seq.), "Employee Retirement Income Security Act of 1974" (29 U.S.C. Sec- 
tion 1001, et seq.), "National Housing’Act"(12 U.S.C. Section 1701, et seq.), "Commodity Exchange 
Act" (7 U.S.C. Section 1, et seq,), "Internal Revenue Code of 1986" (26 U.S.C. Section 1, et seq.), 
"Securities Investor Protection Act of 1970'.(15 U.S.C. Section 78aaa, et seq.), "Securities Litiga- 
tion Uniform Standards Act of 1998" (112 Stat. 3227), "Small Business Investment Act of 1958" (15 
U,S.C. Section 661, et seq.) and "Electronic Signatures in Global and National Commerce Act" (15 
U.S.C. Section 7001, et seq.) mean those, statutes and the rules and regulations adopted pursuant 
to those statutes as in effect on the date of enactment of the New Mexico Uniform Securities Act, or 
as later amended. 


History: Laws 2009, ch, 82; §:103. Effective dates. — Laws 2009, ch. 82, § 704 made the 


New Mexico Uniform Securities Act effective January 1, 


: 2010. 


58-13C-104, References to federal agencies. 


A reference in the New Mexico Uniform Securities Act [58-13C-101 NMSA 1978] to an agency or 
department of the United States is also a reference to a successor agency or department. ° 


History: Laws 2009, ch. 82, § 104. nt Cross references, — For the federal Securities Ex- 
Effective dates, — Laws 2009, ch. 82, § 704 made the change Act of 1934, see 15 U.S.C. § 78a. 

New Mexico Uniform Securities Act effective January.1, 

2010. 
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58-13C-105. Electronic records and signatures. 


The New Mexico Uniform Securities Act [58-13C-101 NMSA 1978] modifies, limits and super- 
sedes the federal Electronic Signatures in Global and National Commerce Act, but does not mod- 
ify, limit or supersede Section 101(c) of that act (15 U.S.C, Section 7001(c)) or authorize electronic 
delivery of any of the notices described in Section 103(b) of that act (15 U.S.C. Section 7003(b)). The 
New Mexico Uniform Securities.Act authorizes the filing of records and signatures, when specified 
by provisions.of the New Mexico Uniform Securities Act or by a rule adopted or order issued pur- 
suant to the New Mexico Uniform Securities Act, in a manner consistent with Section 104(a) of the 
federal Electronic Signatures in Global and National Commerce Act (15 U.S.C. Section. 7004(a)). 


History: Laws 2009, ch, 82, § 105. Effective dates. — Laws 2009, ch. 82, § 704 made the 
. New Mexico Uniform Securities Act effective poary 1, 
, 2010. 
ARTICLE 2 


Exemptions from Registration of Securities 


58-18C-201. Exempt securities. 


The following securities are exempt from the requirements of Sections 301 [58-13C-301 NMSA 
1978] through 306 [58-13C-306 NMSA 1978] of the New Mexico Uniform Securities Act and, un- 
less otherwise noted, Section 504 [58-13C-504 NMSA 1978] of that act: 

A. a security, including a revenue obligation or a separate security as defined in Rule 131 (17 
C.F.R, 230.131) adopted pursuant to the federal Securities Act of 1933, issued, insured or guar- 
anteed by the United States, by a state, by a political subdivision of a state, by a public author- 
ity, agency or instrumentality of one or more states, including the New Mexico mortgage finance 
authority, by a political subdivision of one or more states or by a person controlled or supervised 
by and acting as an instrumentality of the United States pursuant to authority granted by the 
congress or a certificate of deposit for any of the foregoing; but this exemption does not include a 
security issued by a New Mexico governmental entity, payable solely from the revenues of a non- 
governmental commercial or industrial enterprise, unless such security is directly or indirectly 
insured or guaranteed by, or such revenues are derived from, a person whose securities are exempt 
from registration by this subsection or Subsection B, C, D, E or G of this section. For purposes of 
this subsection, a nongovernmental commercial or iMdhikttat enterprise does not include the fi- 
nancing of student loans or single-family residential mortgage loans; 

B. .a security issued, insured or guaranteed by a foreign government with which the United 
States maintains diplomatic relations, or any of its political subdivisions, if the security is recog- 
nized as a valid obligation by the issuer, insurer or guarantor; 

C. asecurity issued by and representing or that will represent an interest in or a direct obliga- 
tion of, or be guaranteed by: 

(1) an international banking institution; 

(2) a banking institution organized pursuant to the laws of the United States; a member 
bank of the federal reserve system; or a depository institution a substantial portion of the busi- 
ness of which consists or will consist of receiving deposits or share accounts that are insured to 
the maximum amount authorized by statute by the federal deposit insurance corporation, the 
national credit union share insurance fund or a successor authorized by federal law or exercising 
fiduciary powers that are similar to those permitted for national banks pursuant to the authority 
of the comptroller of currency pursuant to Section 1 of Public Law 87-722 (12 U.S.C. Section 92a); 

(8) a trust company or other institution that is authorized by federal or state law to exer- 
cise fiduciary powers of the type a national bank is permitted to exercise pursuant to the author- 
ity of the comptroller of the currency and is regulated, supervised and examined by an official or 
agency of a state or the United States; or 

(4) any other depository institution, unless by rule or order the director proceeds pursuant 
to Section 204 [58-13C-204 NMSA 1978] of the New Mexico Uniform Securities Act; 
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D. asecurity issued by and representing-an interest in, or a debt of,,or insured or guaranteed 
by, an insurance company authorized to transact insurance in New Mexico geld: to the New 
Mexico Insurance Code [59A-1-1 NMSA 1978]; 

E. asecurity issued or guaranteed by a railroad, other common carrier, ublic mea or ii 
utility holding company that is: 

(1) - regulated in respect to its rates aia charges vr the United States or a'state; © 

(2) regulated in respect to thé issuance or guarantee of the security by — sngoeice> States, 
a state, Canada or a Canadian province or territory; or° 

(8) a public utility holding company registered pursuant to the federal Public Utility Hold- 
ing Company Act of 1935 or a subsidiary of such a registered holding company within the meaning 
of that act; 

F. a federal covered security specified in Section 18(b)(1) of the federal Securities Act of 1933 
(15 U.S.C. Section 77r(b)(1)) or by rule adopted pursuant to that provision or a security listed or 
approved for listing on another securities market specified by rule pursuant to the New Mexico 
Uniform Securities Act; a put or a call option contract; a warrant or a subscription right on or with 
respect to such securities; an option or,similar derivative security on a security or an index of secu- 
rities or foreign currencies issued by a ‘clearing agency registered pursuant to the federal Securi- 
ties Exchange Act of 1934 and listed or designated for trading on a national securities exchange, a 
facility of a national securities exchange or a facility of a national securities association registered 
pursuant to the federal Securities Exchange Act of 1934 or an offer or sale of the underlying se- 
curity in connection with the offer, sale or exercise of an option or other security that was exempt 
when the option or other security was written or issued; or an option or a derivative security desig- 
nated by the securities and exchange commission pursuant to Section 9(b) of the federal Securities 
Exchange Act of 1934 (15 U.S.C. Section 78i(b)); 

G., a security issued by a person organized and operated exclusively for.religious, educational, 
benevolent, fraternal, charitable, social, athletic or reformatory purposes, or as a chamber of com- 
merce, and not for pecuniary profit, no part of the net earnings of which inures to the benefit of a 
private stockholder or other person, or a security of a company that is excluded from the definition 
of an investment company pursuant to Section 3(c)(10)(B) of the federal Investment Company Act 
of 1940 (15 U.S.C. Section 80a-3(c)(10)(B)); except that with respect to the offer or sale of a note, 
bond, debenture or other evidence of indebtedness issued by such a person, a rule may be adopted 
pursuant to the New Mexico Uniform Securities Act limiting the availability of this exemption 
by classifying securities, persons and transactions, imposing different requirements for different 
classes, specifying with respect to Paragraph (2) of this subsection the scope of the exemption and 
the grounds for denial or suspension and requiring an issuer: 

(1) . to file a notice specifying the material terms of the proposed offer or sale and copies of 
any proposed sales and advertising literature to be used and provide that the exemption becomes 
effective if the director does not disallow the exemption within the period established by the rule; 

(2) to file a request for exemption authorization for which a rule pursuant to the New Mex- 
ico Uniform Securities Act may specify the scope of the exemption, the requirement of an offering 
statement, the filing of sales and advertising literature, the filing of consent to service of process 
complying with Section 611 [58-13C-611 NMSA 1978] of the New Mexico Uniform Securities Act 
and grounds for denial or suspension of the exemption; or 

(3) to register pursuant to Section 304 [58-13C-304 NMSA 1978] of the New Mexico Uni- 
form Securities Act; 

H. a member's or owner's interest in, or a retention certificate or like security given in lieu ” 
a cash patronage dividend issued by, a cooperative organized and operated as a nonprofit mem- 
bership cooperative pursuant to the cooperative laws of a state, but not a member's or owner's 
interest, retention certificate or like security sold to persons other than bona fide members of the 
cooperative; and 

I. a certificate of participation in a real property lease or an equipment trust certificate with 
respect to equipment leased or conditionally sold to a person, if any security issued by the person, 
would be exempt pursuant to this section or would be a federal covered security pursuant to Sec- 
tion 18(b)(1) of the federal Securities Act of 1933 (15 US. C. Section 77r(b)(1)).. . 
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History: Laws 2009, ch. 82, § 201. _. 

Effective dates. — Laws 2009, ch. 82, § 704 made one 
New Mexico Uniform Securities Act effective January 1, 
2010. 

Cross references. — For the New Mexico mortgage fi- 
nance authority, see 58-18-4 NMSA 1978, 


ANNOTATIONS 


Cases under prior law. — The pre-2010 cases bélow 
were decided under the,former New Mexico Securities Act 
of 1986, Chapter 58, Article 13B, Due to the similarities 
between the two laws, the case annotations have been 


retained and included as annotations to the New Mexico ©. 


Uniform Securities Act. 

Former Subsection A exempted inter-tribal In- 
dian council bonds from registration, — Any bond 
issued by the inter-tribal Indian council as authorized un- 
der former Section 28-12-1 NMSA 1978 was exempt from 
registration under the State, Securities Act by virtue of 
the provisions of Subsection A of former Section 58-13-29 
NMSA 1978, 1969 Op. Att'y Gen. No, 69-32 (decided under 
former law), 

"Commercial paper", — "Commercial paper," as used 
in Subsection H of former Section 58-13-29 NMSA 1978 
was descriptive of the kind of paper and not of the mode 
in. which it was issued. or used in a particular situation. 


State v. Sheets, 1980-NMCA-041, 94 N.M. 356, 610 P.2d : 


760, cert. denied, 94 N.M. 675, 615 Ne 992 (decided un- 
der former law). 


Its ordinary meaning applies. — There being noth-. 


ing indicating the New Mexico legislature intended a 
special meaning for "commercial paper," the ordinary 
meaning of "commercial paper" applies. State v, Sheets, 


58-13C-202. Exempt transactions. 
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1980-NMCA-041, 94 N.M. 356, 610 P.2d 760, cert. denied, 
94 N.M. 675, 615 P.2d 992 (decided under former law). 

Not same meaning as used in U.C.C. — "Commer- 
cial paper," in Subsection H of former Section 58-13-29 
NMSA.1978 did not have a meaning identical to "commer- 
cial paper" under New Mexico's U.C.C,; although a docu- 
ment might be commercial paper under both acts, the pur- 
poses of the two acts were not the same. Statev. Sheets, 
1980-NMCA-041, 94 N.M. 356, 610 P.2d 760, cert. denied, 
94 N.M. 675, 615 P.2d 992 (decided under former law). 

Obligation to pay cash within nine months of 
date of issuance in Subsection H of former Section 58- 
13-29. NMSA 1978 meant an obligation for payment in full 
within nine months of the date of issuance, State v, Sheets, 
1980-NMCA-041, 94 N.M. 356, 610 P.2d 760, cert. denied, 
94 N.M. 675, 615 'P.2d 992 (decided under former law). 

Scope of Sale of Insurance Security Act. — The 
Sale of Insurance Security Act covers more than just se- 
curities exempt under the Securities Act because it cov- 
ers securities of all insurance companies whether or not 
authorized to do any business of insurance in this state. 
1969 Op. Atty Gen. No. 69-97 (rendered under former 
law). 

Law reviews. — For article, "A Survey of the Securi- 
ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 

For article, "The Use (or Abuse) of the Limited Partner- 
ship in Financing Real Estate Ventures in New Mexico," 


see 3 N.M.L. Rev. 251 (19738). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 69A 
Am, Jur, 2d Securities Regulation - State § 131 et seq. 

Exempted securities under § 3(a)(2)-3(a)(8) of Securities 
Act of 1933 (15 USCS §8§ 77c(a)(2)-77c(a)(8)), 119 A.L.R. 
Fed, 259, 


The following transactions are exempt from the requirements of Sections 301 [58-13C-301 
NMSA 1978] through 306 [58-13C-306 NMSA 1978] of the New Mexico Uniform Securities Act 
and, unless otherwise noted, Section 504 [58-13C-504 NMSA 1978] of that act: 

A. an isolated nonissuer transaction, whether effected by or through a broker-dealer or not; 

B. a nonissuer transaction by or through a broker-dealer registered, or exempt from registra- 
tion pursuant to the New Mexico Uniform Securities Act [58-13C-101 NMSA 1978], and a resale 
transaction by a sponsor of a unit investment trust registered pursuant to the federal Investment 
Company Act of 1940, in a security of a class that has been outstanding in the hands of the public 
for at least ninety days if, at the date of the transaction: 

(1) the issuer of the security is engaged in business, the issuer is not in the organizational 
stage or in bankruptcy or receivership and the issuer is not a blank check, blind pool or shell company 
that has no specific business plan or purpose or has indicated that its primary business plan is to 
engage in a merger or combination of the business with, or ‘an acquisition of, an unidentified person; 

(2) the security is sold at a’ price reasonably related to its current market price; | 

(3) the security does not constitute the whole or part of an unsold allotment to, or a sub- 
scription or participation by, a broker-dealer as an SC of the security or a redistribu- 
tion; 

(4) a nationally recognized securities manual or its electronic equivalent designated by 
rule adopted or order issued pursuant to the New Mexico Uniform Securities Act or a record filed 
with the securities and exchange commission that is publicly available contains: | 

(a) a description of the business and operations of the issuer; 

(b) the names of the issuer's executive officers and the names of the issuer's ‘directors, 
if any; | 
(ec) an audited balance sheet of the issuer as of a date within eighteen months before 
the date of the transaction or, in ‘the case of a reorganization or merger when the parties to the 


221 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


58-13C-202 FINANCIAL INSTITUTIONS AND REGULATIONS 58-13C-202 


reorganization or merger each had an audited balance sheet, a pro forma balance sheet for the 
combined organization; and 

(d) an audited income statement for each of the issuer's two immediately previous 
fiscal years or for the period of existence of the issuer, whichever is shorter, or, in the case of a 
reorganization or merger when each party to the reorganization or merger had audited income 
statements, a pro forma income statement; and 

(5) any one of the following requirements is met: 

(a) the issuer of the security has a class of equity securities listed on a national secu- 
rities exchange registered pursuant to the federal Securities Exchange Act of 1934 or designated 
for trading on the national association of securities dealers automated quotation system; 

(b). the issuer of the security is a unit investment trust registered pursuant to the 
federal Investment Company Act of 1940; 

(c) the issuer of the security, including its predecessors, has been engaged in continu- 
ous business for at least three years; or 

(d) . the issuer of the security has total assets of at least two million dollars ($2,000,000) 
based on an audited balance sheet as of a date within eighteen months before the date of the 
transaction or, in the case of a reorganization or merger when the parties to the reorganization or 
merger each had the audited balance sheet, a pro forma balance sheet for the combined organiza- 
tion; 

C. anonissuer transaction by or through a broker-dealer registered or exempt from registra- 
tion pursuant to the New Mexico Uniform Securities Act in a security or the American depository 
receipt representing such security of a foreign issuer that is a margin security defined in regula- 
tions or rules adopted by the board of governors of the federal reserve system; 

D. a nonissuer transaction by or through a broker-dealer registered or exempt from registra- 
tion pursuant to the New Mexico Uniform Securities Act in an outstanding security if the guaran- 
tor of the security is required to file reports with the securities and exchange commission pursuant 
to the reporting requirements of Section 13 or 15(d) of the federal Securities Exchange Act of 1934 
(15 U.S.C. 78m or 780(d)) and is current in such reporting; 

EK. anonissuer transaction by or through a broker-dealer registered or exempt from registra- 
tion pursuant to the New Mexico Uniform Securities Act in a security that: 

(1) is rated at the time of the transaction by a nationally recognized statistical rating or- 
ganization in one of its four highest rating categories; or . 

(2) has a fixed maturity or a fixed interest or dividend if: 

(a) adefault has not occurred during the current fiscal year or within the three previ- 
ous fiscal years or during the existence of the issuer and any predecessor if less than three fiscal 
years in the payment of principal, interest or dividends on the security; 

(b) the issuer is engaged in business, is not in the organizational stage or in bank- 
ruptcy or receivership, and is not and has not been within the previous twelve months a blank 
check, blind pool or shell company that has no specific business plan or purpose or has indicated 
that its primary business plan is to engage in a merger or combination of the business with, or an 
acquisition of, an unidentified person; and 

(c) the transaction complies with any additional requirements that the director may 
by rule impose as a condition of this exemption; 

Fa nonissuer transaction by or through a broker-dealer registered or exempt from registra- 
tion pursuant to the New Mexico Uniform Securities Act effecting an unsolicited order or offer to 
purchase; 

G. anonissuer transaction Seema by a bona fide pledgee without the purpose of evading the 
New Mexico Uniform Securities Act; 

H. a nonissuer transaction by a federal covered investment adviser with investments under 
management in excess of one hundred million dollars ($100,000,000) acting in the exercise of dis- 
cretionary authority in a signed record for the account of others; 

I. _atransaction in a security, whether or not the security or transaction is otherwise exempt, in 
exchange for one or more bona fide outstanding securities, claims or property interests, or partly 
in such exchange and partly for cash, if the terms and conditions of the issuance and exchange or 


222 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-13C-202 NEW MEXICO UNIFORM SECURITIES 58-13C-202 


the delivery and exchange and the fairness of the terms and conditions have been approved by the 
director after a hearing; 

J. atransaction between the issuer or other person on whose behalf the offering is made and 
an underwriter, or among underwriters; 

K. a transaction in a note, bond, debenture or other evidence of indebtedness secimkth by a 
mortgage or other security agreement if: 

(1) the note, bond, debenture or other evidence of indebtedness is offered and sold with the 
mortgage or other security agreement as a unit; 

(2) ageneral solicitation or general advertisement of the iusinietchidhrd is not made; and 

(3) _a commission or other remuneration is not paid or given, directly or indirectly, to a person 
not registered pursuant to the New Mexico Uniform Securities Act as a broker-dealer or as an agent; 

L. a transaction by an executor, personal representative or administrator of an estate, sheriff, 
marshal, receiver, trustee in bankruptcy, guardian or conservator; 

M. asale or offer to sell to: 

(1) an institutional investor; 

(2) »a federal covered investment adviser; or 

(3) any other person exempted by rule adopted or bigs issued seanecnisiiy to the New Mex- 
ico Uniform Securities Act; 

N. a sale or an offer to sell securities by or on behalf of an issuer, if the transaction is part of a 
single issue in which: 

(1) there are not more than ten purchasers who are New Mexico residents, other than pur- 
chasers designated in Subsection M of this section during any twelve consecutive months; 

(2) no general solicitation or general advertising is used in connection with the offer to sell 
or the sale of the securities; and 

(3) nocommission or other remuneration is paid or given, directly or indirectly, toa person 
other than a broker-dealer registered or not required to be registered pursuant to the New Mexico 
Uniform Securities Act or an agent registered pursuant to that act for soliciting a prospective pur- 
chaser in New Mexico, and either: 

(a) the seller reasonably believes that all of the purchasers in New Mexico are pur- 
chasing for investment; or 

(b) immediately before and immediately after the transaction, the issuer reasonably 
believes'that the securities of the issuer are held by fifty or fewer beneficial owners and the trans- 
action is part of an aggregate offering that does not exceed one million dollars ($1,000,000) during 
any twelve consecutive months; but the director, by rule or order as to a security or transaction or 
a type of security or transaction, may withdraw or further condition this exemption or may waive 
one or more of the conditions of this subsection; 

O. a transaction pursuant to an offer to existing security holders of the issuer, including per- 
sons that at the date of the transaction are holders of convertible securities, options or warrants, 
if a commission or other remuneration, other than a standby commission, is not paid or given, 
directly or indirectly, for soliciting a security holder in New Mexico; 

P. an offer to sell, but not a sale, of a oe not exempt ‘from registration pursuant to the 
federal Securities Act of 1933 if: 

(1) a registration or offering statement or similar record as required pursuant to the fed- 
eral Securities Act of 1933 has been filed, but is not effective, or the offer is made in compliance 
with Rule 165 (17 C.F.R. 230.165) adopted pursuant to the federal Securities Act of 1933; and 

(2) astop order of which the offeror is aware has not been issued against the offeror by the 
director or the securities and exchange commission and an audit, inspection or proceeding that is 
public and that may culminate in a stop order is not known by the offeror to be pending; 

Q. an offer to sell, but not a sale, of a security exempt from registration pursuant to the federal 
Securities Act of 1933 if: 

(1) a registration statement has been filed sonnei to the New Mexico Uniform Securi- 
ties Act, but is not effective; 

(2) a solicitation of interest is ofavicheeks in a record to differdag: in compliance with a rule 
adopted by the director pursuant to the New Mexico Uniform Securities Act; and 
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(3) a stop order of which the offeror is aware has not been issued by the director pursuant 
to the New Mexico Uniform Securities Act and an audit, inspection or proceeding that mie culmi- 
nate-in a stop order is not known by the offeror to be pending; 

R. a transaction involving the distribution of the securities of an issuer to the security Fiction 
of another person in connection with a merger, consolidation, exchange of securities, sale of assets 
or other reorganization or conversion to which the issuer, or its parent or subsidiary, and the other 
person, or its parent or subsidiary, are parties; 

S. arescission offer, sale or purchase pursuant to STresinit 510 [58-13C- 510 NMSA 1978) of the 
New Mexico Uniform Securities’ Act; 

T. an offer or sale of a security.to a person not a resident of New Mexico and not present i in New 
Mexico if the offer or sale does not constitute a violation of the laws of the state or foreign jurisdic- 
tion in which the offeree or purchaser is present and is not part of an unlawful plan or scheme to 
evade the New Mexico Uniform Securities Act; . 

U. employees' stock purchase, savings, option, ahs emg pension or similar sirens Oaeel 
benefit plan, including any securities, plan interests and guarantees issued pursuant to a compen- 
satory benefit plan or compensation contract, contained in a record established: by the issuer, its 
parents, its majority-owned subsidiaries or the majority-owned subsidiaries of the issuer's parent 
for the participation of their employees, including offers or sales of such securities to: 

(1) bona fide directors; general partners; trustees, if the issueris a business trust; affisérs; 
consultants; and advisors; 

(2) family members who acquire such securities frat those persons through gifts or do- 
mestic relations orders; 

(3); former employees, directors, general partners, alancal officers, petal: and advic 
sors if those individuals were employed by or providing services to the issuer when the securities 
were offered; and | 

(4). insurance agents who are exclusive insurance agents of the i issuer, or the issuer's sub- 
sidiaries or parents, or who derive more than fifty percent of their annual income from those or- 
ganizations; i Vai 

V, .a transaction involving: 

(1) a stock dividend or equivalent equity distribution, whathel the corporation or other 
business organization distributing the dividend or equivalent equity distribution is the issuer or 
not, if nothing of value'is given by stockholders or other equity holders for the dividend or: equiva- 
lent equity distribution other than the surrender of a right to a cash or property dividend if each 
stockholder or other equity holder may elect to take the dividend or equivalent equity distribution 
in cash, property or stock; ) 

(2) an act incident toa judicially approved reorganization i in which a secre tas is issued:in 
exchange for one or more outstanding securities, claims or property psoas or partly in such 
exchange and partly for cash; or 

(3) the solicitation of tenders: of securities: by an oer eile in a tender offer in ETINR 
with Rule 162 (17 C.F.R. 230.162) adopted pursuant to the federal Securities Act. of 1933; 

‘W... anonissuer transaction in an outstanding: security by or through a broker-dealér registered 
or exempt from registration pursuant to the New Mexico Uniform Securities Act, if the issuer is a 
reporting issuer in a foreign jurisdiction;designated by this subsection or by rule adopted or order 
issued pursuant to that act; has been subject to continuous reporting requirements in the foreign 
jurisdiction for not less than one hundred eighty days before the transaction; and the security is 
listed on the foreign jurisdiction's securities exchange that has been designated. by this subsection 
or by rule adopted or order issued pursuant to the New Mexico Uniform Securities Act, or is a se- 
curity of the same issuer.that is of senior or substantially equal rank to the listed security or is a 
warrant or right to purchase or subscribe to any of the foregoing. For, purposes of this subsection, 
Canada, together with its provinces and territories, is a designated foreign ‘jurisdiction and the 
Toronto. stock exchange, ine., is a designated securities exchange.-After-an administrative hear- 
ing in compliance with Subsection B of Section 604 [58-138C-604 NMSA 1978] of the New Mexico 
Uniform Securities Act, the director, by.rule adopted or order issued pursuant to the New Mexico 
Uniform Securities. Act, may revoke the designation of a securities exchange pursuant to this 
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subsection if the director finds that revocation’is necessary or appropriate in the public interest 
and for the protection of investors; 
X. the issuance and offer and sale of securities by any issuer if: 

(1). the issuer's principal office or principal place of business or a majority of its employees 
or assets are located in New Mexico; 

(2) more than one-half of the proceeds from the offering shall be used by the issuer in op- 
erations of the issuer in New Mexico; 

(3) no commission or other remuneration is paid or given, directly or indirectly, for solicit- 
ing or selling to any person in New Mexico except to broker-dealers and agents registered ENFSUE 
ant to the New Mexico Uniform Securities Act; 

(4). an offering document is delivered to each purchaser or prospective purchaser prior to 
the sale of the securities disclosing such information as the director by rule or order may require; 

(5) the total offering, including interest on installment payments, does not exceed two mil- 
lion five hundred thousand dollars ($2,500,000); and 

(6) the issuer claiming this exemption files notice with the director on a form prescribed 
by the director’ prior to the first offer and pays a fee of three hundred fifty dollars ($350). The 
director may require any issuer using this exemption to file periodic reports not more often than 
quarterly to keep reasonably current the information contained in the notice and to disclose the 
progress of the offering. The director may impose conditions by rule or order with respect to is- 
suers, broker-dealers or affiliates that by reason of prior misconduct will not be eligible to utilize 
this exemption. The issuance and offer and sale of securities pursuant to this subsection shall be 
subject to Subsection A of Section 504 of the New Mexico Uniform Securities Act; 

Y.. the issuance and offer and sale of securities by any issuer if: 

(1) the total number of security holders does not and will not in consequence of the sale 
exceed twenty-five; 

(2) the issuer reasonably believes that all buyers are purchasing for investment; 

(3) no public advertising or general solicitation is used in connection with the offer or sale; 
and 
(4) no commission or other remuneration is paid or given, directly or indirectly, for solic- 
iting or selling to any person in New Mexico except to broker-dealers and sales representatives 
registered pursuant to the New Mexico Uniform Securities Act. The director by rule or order may 
impose additional requirements as a condition of the exemption established in this subsection as 
necessary for the protection of investors and to specify its application. Any notice filing that may 
be imposed pursuant to Section 203 [58-13C-203 NMSA 1978] of the New Mexico Uniform Securi- 
ties Act shall not be deemed a condition of this exemption; 

Z. any offer or sale of a preorganization certificate or subscription if: 

(1) when such sale or offer is made by an agent, the agent is registered pursuant to the 
New Mexico Uniform Securities Act. No commission shall be owe to an agent not registered pur- 
suant to that act; 

(2) no public advertising or general solicitation is used in connection with the offer or sale; 

(3) the number of subscribers does not exceed ten; and 

(4) either no payment is made by any subscriber or any payment made by a subscriber is 
put into escrow until the entire issue is subscribed; 

AA. atransaction: 

(1) involving the offer to sell or the sale of one or more promissory notes each of which is 
directly secured by a first lien on a single parcel of real estate, or a transaction involving the offer 
to sell or the sale of participation interests in the notes if the notes and participation interests are 
originated by a depository institution and are offered and sold subject to the following conditions: 

(a) the minimum aggregate sales price paid by each purchaser shall not be less than 
two hundred fifty thousand dollars ($250,000); 

(b) each purchaser must pay cash either at the time of the sale or within sixty days 
after the sale; and ’ 

(c) each purchaser may buy for that person's own account only; 

(2) . involving the offer to sell or the sale of one or more promissory notes directly secured 
by a first lien on a single parcel of real estate or participation interests in the notes, if the notes 
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and participation interests are originated by a mortgagee approved by the secretary of housing 
and urban development pursuant to Sections 203 and 211 of the National Housing Act and are 
offered or sold, subject to the conditions specified:in Paragraph (1) of this subsection, to a deposi- 
tory institution or insurance company, the federal home loan\mortgage corporation, the federal 
national mortgage association or the government national mortgage association; and ) 

(3) between any of the persons described in Paragraph (2) of this subsection involving a 
nonassignable contract to buy or sell the securities described in-Paragraph (1).of this subsection, 
which contract is to be completed within two years, if: 

(a) the seller of the securities pursuant to the contract is one of the:parties described 
in Paragraph (1) or (2) of this subsection that may originate securities; 

(b) the purchaser of securities. pursuant to any contract is any other institution fies 
scribed in Paragraph (2) of this subsection; and. 

(c) the three conditions described in Daccerials (1) of this albcbsiians are fulfilled; 

BB. any transaction involving leases or interests in leases in oil, gas or other mineral rights 
between parties, each of whom is engaged in the business of exploring for.or producing: oil and 
gas or other valuable minerals as an ongoing business. For purposes of this subsection, "a party 
engaged in the business of exploring for or producing oil and gas or other valuable minerals as an 
ongoing business" means: 

(1) any corporation, limited liability company, partnership or other business entity that,is 
directly engaged in and derives at least eighty percent of its annual gross income irom the explora- 
tion or production of oil, gas or other valuable minerals; 

(2) any general partner or any employee who spends at least eighty antes of work time 
in the daily management of a business entity that is directly engaged in and derives at least 
eighty percent of its gross annual income from the exploration or production of oil, gas or other 
valuable minerals; or 

(3) any corporation, limited liability company, partnership or other business entity that is 
directly engaged in the business of exploration and production of oil, gas or other valuable miner- 
als and derives at least five million dollars ($5,000,000) of annual gross income from such busi- 
ness; and 

CC. any transaction involving ‘ded gale or offer of aigraass in and under oil, gas or mining 
rights located in New Mexico or fees, titles or contracts’ relating thereto; or such sale or offer of 
such interests, wherever located, made by an entity principally operating in New Mexico, provided 
that: . : 

(1). the total number of sales by any one owner of interests, whether whole, fractional, seg- 
regated or undivided, in any oil, gas or mineral lease, fee or title, or contract relating thereto, shall 
not exceed twenty-five, provided that such sales shall be made only to persons meeting suitability 
standards established by rule or order of the director and that investors are provided with such 
disclosure documents and other information as the director may require by rule or. order; 

(2) no use is made of advertisement or public solicitation; and 

(3). if such sale or offer is made by an agent for such owner or owners, antle agent | shall be 
registered pursuant to the New Mexico Uniform Securities Act. No commission shall be paid to an 
agent not registered pursuant to that act. 

For the purposes of this subsection, "an entity Grinpitalls iiasiiicad in New Mexico" means, a 
corporation or limited liability company organized pursuant to the law of New Mexico, a.corpora- 
tion in which a majority in interest of the shareholders are residents of New Mexico, a limited li- 
ability company in which a majority in interest of the members are residents of New Mexico, any 
form of. partnership in which a majority in interest of the partners are residents. of New Mexico, 
a trust in which a majority in interest of the beneficiaries are residents of New. Mexico ora sole 
proprietorship in which the owner is a resident of New Mexico. 


History: Laws 2009, ch. 82, § 202. | | ANNOTATIONS 

Effective dates. — Laws 2009, ch. 82, § 704 made the : 
New Mexico Uniform Securities Act effective January bs Cases under prior law. — The pre-2010 cases below 
2010. were decided under the former New Mexico Securities Act 


of 1986, Chapter 58, Article 13B, Due to the similarities 
between the two laws, the case annotations have been 
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retained and included as annotations to the New Mexico tangible connection to one another,;,more than just the 


Uniform Securities Act. , same seller, White v. Solomon, 1986-NMCA-136, 105 N.M. 
Section's exemption not limited in application to 366, 732 P.2d 1389, cert. denied, 105 N.M. 290, 731 P.2d 
close corporations. — The exemption of former 58-18- 1334, modifying State v. Sheets, 1980-NMCA-041, 94 N.M. 
30 NMSA 1978.was not limited in application to the small 856, 610.P.2d 760, cert. denied, 94 .N.M. 675, 615 P.2d 992 
close corporation where additional capital was to be raised (decided under former law). 
by sales to friends and relatives familiar with the busi- The term “isolated transaction" is not equivalent to 
ness, Bills v. All-Western Bowling Corp., 1964-NMSC-176, "single transaction." The mere fact that defendants sold 
74 N.M. 480, 394 P.2d 274 (decided under former law). two incorporated businesses in separate transactions 
Isolated transaction exemption, in Subsection would not require a determination that they have brought 
A, of former 58-13-30 NMSA 1978 did not depend themselves within the requirements of the New Mexico 
on whether offering was public. State v, Sheets, Securities Act. White v. Solomon, 1986-NMCA-136, 105 
1980-NMCA-041, 94 N.M. 356, 610 P.2d 760, cert. denied, N.M. 366, 732 P.2d 1389, cert. denied, 105 N.M. 290, 731 
94 N.M. 675, 615 P.2d 992. P.2d 1334 (decided under former law), 
"Isolated" transactions. — Not being defined in the Law reviews. — For article, "A Survey of the Securi- 
statutes, "isolated" is to be given its ordinary mean- ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 
ing; an ordinary meaning of "isolated" is "unique, occur- For article, "The Use (or Abuse) of the Limited Partner- 
ring alone or once, sporadic, not: likely to recur." State ship in Financing Real Estate Ventures in New Mexico," 
v. Sheets, 1980-NMCA-041, 94 N.M. 356, 610 P2d 760,. see 3 N.M.L. Rev, 251 (1973). 
cert. denied, 94 N.M. 675, 615 P.2d 992; State v. Shafer, - For comment, "Securities: Private Placements in New 
1985-NMCA-018, 102 N.M. 629, 698 P.2d 902, cert. denied, Mexico," see 7 N.M.L. Rev. 105 (1976-77). 
102 N.M, 618, 698 P.2d 886 (both decided under former Am. Jur. 2d, A.L.R. and C.J.S. references. — 69A 
law). ‘ Am, Jur, 2d Securities Regulation - State §.138,et.seq. 
An isolated transaction is one that is "unique; occur- Sales as "isolated" or "successive," or the like, under 


ring alone or once, sporadic; not likely to recur." For the state securities acts, 1 A.L.R.3d 614. 
securities act to apply, the transactions must have some 3-01 


58-18C-203. Additional exemptions and waivers. 


A rule adopted or order issued pursuant to the New Mexico Uniform Securities Act [58-13C- 
101 NMSA 1978] may exempt a security, transaction or offer; a rule pursuant to the New Mexico 
Uniform Securities Act may exempt a class of securities, transactions or offers from any or all 
of the requirements of Sections 301 [58-13C-301 NMSA 1978] through 306 [58-13C-306 NMSA 
1978] and 504 [58-18C-504 NMSA 1978] of that act; and an order pursuant to the New Mexico 
Uniform Securities Act may waive, in whole or in part, any or all of the conditions for an exemp- 
tion or offer pursuant to Sections 201 [58-13C-201 NMSA 1978] and 202 [58-13C-202 NMSA 
1978] of that act. The director may by rule require notice:of filing for any exemption contained 
in’Section 201 or 202 of the New Mexico Uniform Securities Act and may require payment of a 
fee not to exceed three hundred fifty dollars ($350) for any such notice.of filing, except that no 
fee shall be required for filing a notice of exemption pursuant to Subsection Y of Section. 202 of 
that act. | ; 


History: Laws 2009, ch. 82, § 208. Effective dates. — Laws 2009, ch. 82, § 704 made the 


New Mexico Uniform Securities Act effective January 1, 


2010, 


58-13C-204. Denial, suspension, revocation, condition or limitation of — 
exemptions. pea {eet 


A. Except with respect to a federal covered security or a transaction involving a federal cov- 
ered security, an order pursuant to the New Mexico Uniform Securities Act [58-13C-101 NMSA 
1978] may deny, suspend application of; condition, limit or revoke an exemption created pursuant 
to Paragraph (4) of Subsection C of Section 201 [58-13C-201 NMSA 1978] of that act, Subsection 
G or H of Section 201 of that act or Section 202 [58-13C-202 NMSA 1978] of that act or an exemp- 
tion or waiver created pursuant to Section 203 [58-13C-203 NMSA 1978] of that act with respect 
to a specific security, transaction or offer. An order pursuant to this section may be issued.only 
pursuant to the procedures set forth in Subsection D of Section 306 [58-13C-306 NMSA 1978} or 
Section 604 [58-13C-604 NMSA 1978] of the New Mexico Uniform Securities Act and only pro- 
spectively. 
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B. A person does not violate Section 301 [58-183C-301 NMSA 1978], 303 [58-13C-303: NMSA 
1978] through 306 [58-13C-306 NMSA 1978], 504 [58-13C-504 NMSA 1978] or 510 [58-13C-510 
NMSA 1978] of the New Mexico Uniform Securities Act by an offer to sell, offer to purchase, sale 
or purchase effected after the entry of an order issued pursuant to this section if the person did not 
know, and in the exercise of reasonable care could not have known, of the order. 


History: Laws 2009, ch. 82, § 204. ANNOTATIONS 
Effective dates. — Laws 2009, ch. 82, § 704 made the 


Mtorind Tint elt footi 1, Law reviews. — For article, "A Survey of the’Securi- 
Bag eth MERE OE ROMS “AUR RY Ra ties Act of New Mexico," see 2 N.M.L, Rev. 1 (1972): 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 69A 
Am. Jur. 2d Securities Regulation - State § 65 et seq. 


ARTICLE 3 
Registration of Securities and Notice Filing of 
Federal Covered Securities 


58-18C-301. Securities registration requirement. 


It is unlawful for a person to offer or sell a security in New Mexico unless: 

A. the security is a federal covered security; 

B. the security, transaction or offer is exempted from registration pursuant to Sections 201 
[58-13C-201 NMSA 1978] through 203 [58-138C-203 NMSA 1978] of the New Mexico Uniform Se- 
curities Act; or , 

C.. the security is registered pursuant to the New Mexico Uniform Securities Act [58-13C-101 
NMSA 1978]. 


History: Laws 2009, ch, 82,§ 301. 1985-NMCA-018, 102 N.M. 629, 698 P.2d 902, cert. denied, 


Effective dates. — Laws 2009, ch. 82, § 704 made the 102 N.M..613, 698 P.2d 886 (decided under former law), 
New Mexico Uniform Securities Act effective January 1, Reliance on attorney's advice is not defense to the 
2010. crime of selling or offering to sell unregistered securities, 

‘Cross references, — For uniform jury instructions for State v. Shafer, 1985-NMCA-018, 102 N.M. 629, 698 P.2d 
offenses under this section, see UJI 14-4301 NMRA et seq. . . 902, cert. denied, 102 N.M, 613, 698 P.2d 886 (decided un- 

der former law). 
ANNOTATIONS "Sale", — Former Section 58-13-2F NMSA 1978 was con- 

Cases under prior law. — The pre-2010 cases below trolling as to the proper definition of "sale" in a prosecution 


were decided under the former New Mexico Securities Act for the sale of unregistered securities under Subsection 
of 1986, Chapter 58, Article 18B. Due to the similarities A of former Section 58-13-4 NMSA 1978, State v, Shafer, 


between the two laws, the case annotations have been 1985-NMCA-018, 102 N.M, 629, 698 P.2d 902, cert. denied, 
retained and included as annotations to the New Mexico 102 N.M. 613, 698 P.2d 886 (decided under former law). 
Uniform Securities Act. Fourth-degree felony. — Because a violation of 
Exempt transaction as an element of the sale of un- Subsection A of former Section 58-13-4 NMSA 1978 was 
registered securities, — Where defendant was charged declared to be a felony without degree, the offense was 
with selling unregistered securities in violation of Sec- construed to constitute a fourth-degree felony under 
tion 58+13B-20.NMSA"1978 of the New Mexico Securities» former,Section 31-18-183C NMSA 1978. State v. Shafer, 
Act of 1986 for selling interests in a limited liability com- 1985-NMCA-018, 102 N.M. 629, 698 P.2d 902, cert. denied, 
pany; defendant proposed instructions that required the jury 102 N.M. 613, 698 P.2d 886 (decided under former law), — 
to acquit defendant if the jury found that defendant sold Law reviews. — For article, "A Survey of the Securi- 
securities in the course of exempt transactions; and the is- ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 
sue of exemption was never raised at trial, the trial court did For comment, ‘Securities: Private Placements in New 
not err in denying defendant's instructions, State v. Soutar, Mexico," see 7 N.M.L, Rev. 105 (1976-77). 


2012-NMCA-024, 272 P.3d 154 (decided under prior law). Am, Jur. 2d, A.L.R. and C.J.S. references. — 69A 
This section is not a defense to securities fraud. Am, Jur. 2d Securities Regulation - State §§ 74 et seq., 


State v. Hornbeck, 2008-NMCA-039, 143 N.M. 562, 178 102, 232. 


P.3d 847, Application of blue sky laws to preincorporation sub- 
Knowledge not requisite for conviction for vio- scriptions, 50 A.L.R.2d 1103. 

lation of this section, — The wording of former Sec- What acts in connection with sale of unauthorized secu- 

tion 58-13-48A NMSA 1978 showed that knowledge that _ Tities will render.a person, other than officer or director of 

an item was a security was not a requisite for a conviction corporation, civilly liable under state securities acts (blue 

for violating this section. State v. Sheets, 1980-NMCA-041, sky laws) for purchase price, 59 A.L.R.2d 1030, 

94 N.M. 356, 610 P.2d 760, cert. denied, 94 N.M. 675, 615 Purchaser's right to set up invalidity of contract be- 

P.2d 992 (decided under former law), cause of violation of state securities regulation as affected 
Scienter is not element of crime of offering to by doctrine of estoppel, 84 A.L.R.2d 479. 


sell or selling unregistered securities, State v, Shafer, 
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* 
58-13C-302. Notice filing. 


A. With respect.to a federal covered security, as defined in Section 18(b)(2) of the federal Se- 
curities Act of 1933 (15 U.S.C. Section 77r(b)(2)), that is not otherwise exempt pursuant to Sec- 
tions 201 [58-13C-201 NMSA 1978] through 203 [58-13C-203 NMSA 1978] of the New Mexico 
Uniform Securities Act, a rule adopted or order issued pursuant to the New Mexico Uniform Se- 
curities Act [58-13C-101 NMSA 1978] may require the filing of any or all of the following records: 

(1) -before the initial offer of a federal covered security in New Mexico, all records that are 
part of a federal registration statement filed with the securities and exchange commission pursu- 
ant tothe federal Securities Act of 1933 and a consent to service of process complying with Sec- 
tion 611 [58-138C-611 NMSA 1978] of the New Mexico Uniform Securities Act signed by the issuer 
and the payment of a fee of five hundred twenty-five dollars ($525) for all investment companies 
other than a unit investment trust,or two hundred dollars ($200) for a unit investment trust; and 

(2). after the initial offer of the federal covered security in New Mexico, all records that are 
part of an amendment to a federal registration statement filed with the securities and exchange 
commission pursuant to the federal Securities Act of 1933. 

B. A notice filing pursuant to Subsection A of this section is effective for one year commenc- 
ing on the later of the notice filing or the effectiveness of the offering filed with the securities and 


exchange commission. On or before expiration, the issuer may renew a notice filing by filing a copy 


of those records filed by the issuer with the securities and exchange commission that are required 
by rule or order pursuant to the New Mexico Uniform Securities Act to be filed and by paying a 
renewal fee of five hundred twenty-five dollars ($525) for all investment: companies other than a 
unit inyestment trust or two hundred dollars ($200) for a unit investment trust. A previously filed 
consent to service of process complying with Section 611 of the New Mexico Uniform Securities Act 
may be incorporated by reference in a renewal..A renewed notice filing becomes effective upon the 
expiration of the filing being renewed. 

C. With respect to a security that is a federal covered security pursuant to Section 18(b)(4)(D) 
of the federal Securities Act.of 1933 (15 U.S.C. Section 77r(b)(4)(D)), including Rule 506 of Regula- 
tion D (17 C.F.R. 230,506), a rule pursuant to the New Mexico Uniform Securities Act may require 
a notice filing by or on behalf of an issuer to include a copy of Form D, including the appendix, as 
promulgated by the securities and exchange commission, and a consent to service of process com- 
plying with Section 611 of the New Mexico Uniform Securities Act signed by the issuer not later 
than fifteen days after the first sale of the federal covered security in New Mexico and the pay- 
ment of a fee of three hundred fifty dollars ($350) and the payment of a fee in an amount up to one 
thousand fifty dollars ($1,050) as specified by the director by rule for any late filing. 

D,._.Except with respect to a federal security pursuant to Section 18(b)(1) of the federal Securi- 
ties Act of 1933 (15 U.S.C. Section 77r(b)(1)), if the director finds that there is a failure to comply 
with a notice or fee requirement of this section, the director may issue a stop order suspending the 
offer and sale of a federal covered security in New Mexico. If the deficiency is corrected, the stop 
order is void as of the time of its issuance and no penalty may be imposed by the director. 


History: Laws 2009, ch: 82, § 302, . Effective dates. — Laws 2009, ch. 82, § 704 made the 
P ie New Mexico Uniform Securities Act effective January 1, 
2010. 


58-13C-303. Securities registration by coordination. 


A. Asecurity for which a registration statement has been filed pursuant to the federal Securi- 
ties Act of 1933 in connection with the same offering may be registered by coordination pursuant 
to this section. 

B. A registration statement and accompanying records pursuant to this section must contain 
or be accompanied by the following records in addition to the information specified in Section 305 
[58-13C-305 NMSA 1978] of the New Mexico Uniform Securities Act and a consent to service of 
process complying with Section 611 [58-13C-611 NMSA 1978] of that act: 
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ta 

(1) a copy of the latest form of prospectus filed pursuant to the federal Securities Act of 
1933; 

(2) a copy of the articles of incorporation and bylaws or their substantial equivalents cur- 
rently in effect; a copy of any agreement with or among underwriters; a copy of any indenture or 
other instrument governing the issuance of the security to be registered; and a specimen, copy or 
description of the security that is required by rule adopted or order issued ghey to the New 
Mexico Uniform Securities Act [58-13C-101 NMSA 1978]; 

(8) copies of any other information or any other recofs filed’ by the i issuer tag te to a 
federal Securities Act of 1933 requested by the director; and 

-(4) an undertaking to forward each amendment to the federal duomeeetia: other than an 
amendment that delays the effective date of the sacs tees statement, pees aed after it is filed 
with the securities and exchange commission. 

C. A registration ‘statement pursuant to this section Bebamde effective simultaneously with or 
subsequent to the federal registration statement when all of the following conditions are satisfied: 

(1) astop order pursuant to Subsection D of this section or Section 306 [58-18C-306 NMSA 
1978] of the New Mexico Uniform Securities Act or issued by the securities and exchange commis- 
sion is not in effect and a proceeding is not pending agaist the i issuer pursuant to Section 308 of 
the New Mexico Uniform Securities Act; and 

(2) the registration statement has been on file for at least twenty days or a shorter period 
provided by rule adopted or order issued pursuant to the New Mexico Uniform Securities Act. » 

D. The registrant shall promptly notify the director in a record of the date when the federal 
registration statement becomes effective and of the content of any price amendment and shall 
promptly file'a record containing the price amendment: If the notice is not timely received, the 
director may issue a stop order, without prior noticé or hearing, retroactively denying effectiveness 
to the registration statement or suspending its effectiveness until compliance with this section. 
The director shall promptly notify the registrant of an order by telegram, telephone or electronic 
means and promptly confirm this notice by a record. If the registrant subsequently complies with 
the notice requirements of this section, the stop order is void as of the date of its issuance. © 

E. Ifthe federal registration statement becomes effective before each of the conditions in this 
section is satisfied or is waived by the director, the registration statement is automatically effee- 
tive pursuant to the New Mexico Uniform Securities Act when all the conditions are satisfied or 
waived. If the registrant notifies the director of the date when the federal registration statement 
is expected to become effective, the director shall promptly notify the registrant by telegram, tele- 
phone or electronic means and promptly confirm this notice by a record, indicating whether all the 
conditions are satisfied or waived and whether the director intends the institution of'a proceeding 
pursuant to Section 306 of the New Mexico Uniform Securities Act. The notice by the eon does 
not preclude the institution of such a proceeding. 


History: Laws 2009, ch. 82, § 303. For'article, "The Use (or Abuse) of the Limited Partner- 


Effective dates. — Laws 2009, ch. 82, § 704 made the ship. in Financing Real Estate Ventures.in New Mexico," 
New Mexico Uniform Securities Act effective January 1, see 3 N.ML.L, Rev. 251 (1978). 
2010, For comment, "Securities; Private Placements in New 
Cross references. — For the federal Securities Act of Mexico," see 7 N. M.L, Rev, 105 (1976-77). 
1933, see 15 U.S.C, 8§ 77a to 77aa. For note, "State Securities Law: A Valuable Tool for 
i t t ? .M.L. , 265 
ANNOTATIONS pagyabne Investment Land Sales," see 7 N.M.L. Rev. 
Law reviews. — For article, "A Survey of the Securi- Am, Jur, 2d, A.L.R. and C.J.S, references. — 69A 
ties Act of New Mexico," see 2 N.M.L. Rev. 11972). _ Am, Jur. 2d Securities Regulation - State § 98 et seq. 


58-13C-304. Securities registration by qualification. 


A. Asecurity may be registered by qualification pursuant to this section. 

B. A registration statement pursuant to this section shall contain the information or records 
specified in Section 305 [58-13C-305 NMSA 1978] of the New Mexico Uniform Securities Act,.a 
consent to service of process complying with Section 611 [58- 13C-611 NMSA 1978] of that act and, 
if required by rule adopted pursuant to that act, the following information or records: 
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(1) with respect to the issuer and any significant subsidiary, its name, address and form 

of organization; the state or foreign jurisdiction and date of its organization; the general character 

and location of its business; a description of its physical properties and equipment; and a state- 

ment of the general competitive conditions in the industry or business in which it is or will be 
engaged; 

(2) with respect to each director and officer of the issuer, and other person having a similar 
status or performing similar functions, the person's name, address and principal occupation for 
the previous five years; the amount of securities of the issuer held by the person as of the thirtieth 
day before the filing of the registration statement; the amount of the securities covered by the reg- 
istration statement to which the person has indicated an intention to subscribe; and a description 
of any material interest of the person in any material transaction with the issuer or a significant 
subsidiary effected within the previous three years or proposed to be effected; . 

(3) with respect to persons covered by Paragraph (2) of this subsection, the aggregate sum 
of the remuneration paid ‘to those persons during the previous twelve months and estimated to 
be paid during the next twelve months, directly or indirectly, by the issuer, and all predecessors, 
parents, subsidiaries and affiliates of the issuer; 

(4) with respect to a person owning of record or owning beneficially, if known, ten percent 
or more of the outstanding shares of any class of equity security of the issuer, the information 
specified in Paragraph (2) of this subsection other than the person's occupation; 

(5) with respect to a promoter, if the issuer was organized within the previous three years, 
the information or records specified in Paragraph (2) of this subsection, any amount paid to the 
promoter within that period or intended to be paid to the promoter and the bonni eration for the 
payment; 

(6) with respect to a person on whose behalf any part of the offering is to be made in a 
nonissuer distribution, the person's name and address; the amount of securities of the issuer held 
by the person as of the date of the filing of the registration statement; a description of any mate- 
rial interest of the person in any material transaction with the issuer or any significant subsidiary 
effected within the previous three years or proposed to be elected; anda statement of the reasons 
for making the offering; 

(7) the capitalization and long-term debt, on both a current and pro forma basis, of the is- 
suer and any significant subsidiary, including a description of each security outstanding or being 
registered or otherwise offered, and a statement of the amount and kind of consideration, whether 
in the form of cash, physical assets, services, patents, goodwill or anything else of value, for which 
the issuer or any subsidiary has issued its securities within the previous two years or is obligated 
to issue its securities; | 

(8) the kind and amount of securities to be offered; the proposed offering price or the 
method by which it is to be computed; any variation at which a proportion of the offering is to be 
made to a person or'class of persons other than the underwriters, with a specification of the person 
or class; the basis on which the offering is to be made if otherwise than for cash; the estimated ag- 
gregate underwriting and selling discounts or commissions and finder's fees, including separately 
cash, securities, contracts or anything else of value to accrue to the underwriters or finders in 
connection with the offering or, if the selling discounts or commissions are variable, the basis of 
determining them and their maximum and minimum amounts; the estimated amounts of other 
selling expenses, including legal, engineering and accounting charges; the name and address of 
each underwriter and each recipient of a finder's fee; a copy of any underwriting or selling group 
agreement pursuant to which the distribution is to be made or the proposed form of any such 
agreement whose terms have not yet been determined; and a description of the plan of distribution 
of any securities that are to be offered otherwise than through an underwriter; 

(9) the estimated monetary proceeds to be received by the issuer from the offering; the 
purposes for which the proceeds are to be used by the issuer; the estimated amount to be used for 
each purpose; the order or priority in which the proceeds will be used for the purposes stated; the 
amounts of any funds to be raised from other sources to achieve the purposes’stated; the sources 
of the funds; and, if 'a part of the procéeds is to be used to acquire property,including goodwill, 
otherwise than in the ordinary course of business, the names and addresses of the vendors, the 
purchase price, the names of any persons that have received commissions in connection with the 
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acquisition and the amounts of the commissions and other expenses in connection with the acqui- 
sition, including the cost of borrowing money to finance the acquisition; 

(10) ..adescription of any stock options or other security options outstanding, or to be cre- 
ated in connection with the offering, and the amount of those.options held or to be held by each 
person required to be named in Paragraph (2), (4), (5), (6) or (8) of this subsection and by any per- 
son that holds or will hold ten percent or more in the aggregate of those options;.; 

(11) the dates of, parties to. and general effect concisely stated of each managerial or other, 
material contract made or.to be made otherwise than in the ordinary course of business to be 
performed in whole or in part at or after the filing of the registration statement or that was made 
within the previous:two years, and a copy of the.contract; 

(12) .a description of any pending litigation, action or proceeding om which the issuer is a 
party and that materially affects its business or assets and any iitigation; action or proceeding 
known to be contemplated by governmental authorities; 

(13) acopy of any prospectus, pamphlet, circular, form letter, advertisement: or other sales 
literature intended as of the effective date to be used in connection with the offering and any 
solicitation of interest used in compliance with Paragraph (2) of Subsection @ of Section 202 [58- 
13C-202 NMSA 1978] of the New Mexico. Uniform Securities Act; 

(14). a specimen or copy of the security being registered, unless the saauiditss is uncertifi- 
cated; a copy of the,issuer's articles of incorporation and bylaws or their substantial equivalents, 
in effect; and a copy of any indenture or other instrument covering the security to be registered; 

(15). a signed or conformed copy of an opinion of counsel concerning the legality of the se- 
curity being registered, with an English translation if it is ina language other than English, that 
states whether the security when sold will be validly issued, fully paid and nonassessable and, if a 
debt security,‘a binding obligation of the issuer; 

(16) a signed or conformed copy of a consent of any accountant, engineer, appraiser or 
other person whose profession gives authority for a statement made by the person, if the:person is 
named as having prepared or certified a report or-valuation, other than an official record; thatis 
public, which is used in connection with the registration statement; 

(17) a balance sheet of the issuer as of a date within four months before the filing of the 
registration statement; a statement:of income and a statement of cash flow foreach of the three 
fiscal years preceding the date of the balance sheet and for any period between the close of the 
immediately previous fiscal year and the date of the balance sheet, or for the period of the issuer's 
and any predecessor's existence if less. than three years; and, if any part of the proceeds of the 
offering is to be applied to the purchase of a business, the financial statements that would be re- 
quired if that business were the registrant; and 

(18) any additional information or records required by rule adopted or order issued pursu- 
ant to the New Mexico Uniform Securities Act. 

C. A registration statement pursuant to this section iccamaos effective. fed days, or any 
shorter period provided by rule adopted or order issued pursuant to the New Mexico Uniform 
Securities Act, after the date the registration statement or the last amendment other than a price 
amendment is filed, if: 

(1) a stop order is not in effect and a proceeding is not mending pursuant to Section 306 
[58- 13C-306 NMSA 1978] of the New Mexico Uniform Securities Act; — 

(2) the director has not issued an order pursuant to Section 306. of the New Masicn Uni- 
form. Securities Act delaying effectiveness; or 

(3) the applicant or registrant has not requested that effectiveness be ddlged 

D. The director may delay; effectiveness once for not more than ninety days if the director de- 
termines the registration statement is not complete in all material respects and promptly notifies 
the applicant or registrant of that determination. The director may also delay effectiveness for a 
further period of not more than thirty days if the director determines that the delay is necessary 
or appropriate. | 

E., A rule adopted or wade issued notin to fog New, Mexico Uniform Securities Act may 
require as a condition of registration pursuant to this section that a prospectus containing a speci- 
fied part of the information or record. specified in Subsection B of this section be sent or given to 
each, person to which an offer is made, before or concurrently, with the earliest of: 
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(1) the first offer made in a record to the person otherwise than by means of a public ad- 
vertisement, by or for the account of the issuer or another person on whose behalf the offering is 
being made or by:an underwriter or broker-dealer that is offering part of an.unsold allotment or 


subscription taken by the person asa participant in the distribution; 
(2) the confirmation of a sale made by or for the account of the papas 


(3) payment pursuant to such a sale; or 


(4) delivery of the security pursuant to such a gal 


’ 
A 


History: Laws 2009, ch. 82, § 304. 


Effective dates, — Laws 2009, ch, 82, § 704 made the, 


New Mexico Uniform Securities ict effective J ‘foe an 1, 
2010, 


ANNOTATIONS 


Law reviews. — For article, "A Survey of the Securi- 
ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972), 

For article, "The Use (or Abuse) of the Limited Partner- 
ship in Financing Real Estate Ventures in New Mexico," 


For note, "State Securities Law: A Valuable Tool for 
Regulating Investment Land Sales," see 7 N.M.L, Rev. 265 


(1977), 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 69A 
Am, Jur, 2d Securities Regulation - State §§ 80, 101 et seq, 
Construction and effect of § 12 of the Securities Act of 
1933 (15 U.S.C, § 771) relating to civil liabilities arising in 
connection with prospectus and communications in sell- 
ing of securities, 50 A.L.R.2d 1228,.106.A.L,R, Fed. 758, 


110 A.L.R, Fed. 97, 
see 3 N.M.L. Rev. 251 (1978). . 


58-13C-305. Securities registration filings. 


A. A registration statement may be filed by the issuer, a person on whose behalf the offering is 
to be made or a broker-dealer registered pursuant to the New Mexico Uniform Securities Act [58- 
13C-101 NMSA 1978]. 

B. A person filing a registration statement shall pay a filing fee of one-tenth of one percent of 
the maximum aggregate offering price at which the registered securities are to be offered in New 
Mexico, but not less than five hundred twenty-five dollars ($525) nor more than two thousand five 
hundred dollars ($2;500) or five hundred twenty-five dollars ($525) if the person is an issuer or a 
person acting on behalf of an issuer and is claiming an exemption from the registration require- 
ments of federal law regarding small company offerings under Rule 504 of Regulation D (17 C.FR. 
230.504). If a registration statement is withdrawn before the effective date or a preeffective stop 
order is issued pursuant to Section 306 [58-13C-306 NMSA 1978] of the New Mexico Uniform Se- 
curities Act, the director shall retain the fee set forth in this subsection. 

C. Aregistration statement filed pursuant to Section 303 [58-138C-303 NMSA 1978] or 304 [58- 
13C-304 NMSA 1978] of the New Mexico Uniform Securities Act shall specify: _ 

(1) the amount of securities to be offered in New Mexico; 

(2) the states.in which a registration statement or similar record in connection eth the 
offering has been or is to be filed; and 
(3) any adverse order, judgment or decree issued in connection with the offering by a state 
securities regulator, the securities and exchange commission or a court. 

D.: A record filed pursuant to the New Mexico Uniform Securities Act or the predecessor act 
within five years preceding the filing of a registration statement may be incorporated by reference 
in the registration statement to the extent that the record is currently accurate. _ 

E. In the case of a nonissuer distribution, information or a record may not be required pursu- 
ant to Subsection I of this section or Section 304 of the New Mexico Uniform Securities Act, unless 
it is known to the person filing the registration statement or to the person on whose behalf the 
distribution is to be made or unless it can be furnished ny snoge persons without unreasonable ef- 
fort or expense. 

F,. A rule adopted or order issued pursuant to the N ew Mexico Uniform Securities Act may 
require as a condition of registration that a security issued within the previous five years or to be 
issued to a promoter for a consideration substantially less than the public offering price or to a 
person for a consideration other than cash be deposited in escrow; and that the proceeds from the 
sale of the registered security in New Mexico be impounded until the issuer receives a specified 
amount from the sale of the security either in New Mexico or elsewhere. The conditions of any es- 
crow or impoundment required pursuant to this subsection may be established by rule adopted or 
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order issued pursuant to the New Mexico Uniform Securities Act, but the director shall sls reject 
a depository institutionsolely because of its location in another state. 

G, Arule adopted or order issued pursuant to the New Mexico Uniform Securities Act may re- 
quire as a condition of registration that a security registered pursuant to that act be sold only on a 
specified form of subscription or sale contract and that a signed or conformed copy of each contract 
be filed pursuant to that act or preserved for a period specified by the rule or order, which shall not 
be longer than five years. 

H. Except while a stop order is in effect pursuant to Section 306 of the New Mexico Uniform 
Securities Act, a registration statement is effective for one year after its effective date, or for any 
longer period designated in an order pursuant to that act during which the security is being of- 
fered or distributed in a nonexempted transaction by or for the account of the issuer or other per- 
son on' whose behalf the offering is being made or by an underwriter or broker-dealer that is still 
offering part of an unsold allotment or subscription taken as a participant in the distribution. For 
the purposes of.a nonissuer transaction, all outstanding securities of the same class identified in 
the registration statement as a security registered pursuant to the New Mexico Uniform Securi- 
ties Act are considered to be registered while the registration statement is effective. If any securi- 
ties of the same class are outstanding, a registration statement shall not be withdrawn until one 
year after its effective date. A registration statement may be withdrawn only with the approval of 
the director. . 

I. While a registration statement is effective, a rule adopted or order issued pursuant to the 
New Mexico Uniform Securities Act may require the person that filed the registration statement 
to file reports, not more often than quarterly, to keep the information or other.record in the regis- 
tration statement reasonably current and to disclose the progress of the offering. 

J. Aregistration statement may be amended after its effective date. The posteffective Acie 
ment becomes effective when the director so orders. If a posteffective amendment is made to in- 
crease the number of securities specified to be offered or sold, the person filing the amendment 
shall pay an additional registration fee of three times the fee otherwise payable, calculated i in the 
manner specified in Subsection B of this section, with respect to the additional securities to be of- 
fered and sold, unless the maximum filing fee has been paid. If the maximum filing fee was paid at 
the time of filing the original registration statement, no additional filing fee is required to be paid 
with the amendment. A posteffective amendment relates back to the date of the offering of the ad- 
ditional securities being registered if, within one year after the date of the sale, the amendment is 
filed and the additional registration fee is paid. 


History: Laws 2009, ch. 82, § 305. 902, cert. denied, 102 N.M; 613, 698 P.2d 886 (decided un- 

Effective dates. — Laws 2009, ch. 82, § 704 made the der former law). 

New Mexico Uniform Securities Act effective January 1, "Sale", — Former Section 58-13-2F NMSA 1978 was 
2010, controlling as to the proper definition of."sale" in a pros- 
ecution for the sale of unregistered securities under Sub- 

ANNOTATIONS section A of former Section 58-13-4 NMSA 1978, State v, 

Cases under prior law. — The pre-2010 cases below Shafer, 1985-NMCA-018, 102 N.M. 629, 698 P,2d 902, cert. 
were decided under the former New Mexico Securities Act denied, 102 N.M. 613, 698 P.2d 886 (decided under former 
of 1986, Chapter. 58, Article 13B. Due to the similarities law). 
between the two laws, the case annotations have been Fourth- degree felony. — Because a violation of 
retained and included as annotations to the New Mexico Subsection A of former Section 58-13-4 NMSA 1978 was 
Uniform Securities Act. . declared to be a felony without degree, the offense was 

Knowledge not requisite for conviction for vio- construed to constitute a fourth-degree felony under 
lation of this section. — The wording of former Sec- former Section 31-18-13C NMSA 1978. State v. Shafer, 
tion 58-13-48A NMSA 1978 shows that knowledge that an 1985-NMCA-018, 102 N.M. 629, 698 P.2d 902, cert. denied, 
item was a security was not a requisite for a conviction. 102.N.M, 613, 698 P.2d 886 (decided under former law). } 
for violating former Section 58-13-4 NMSA 1978. State v. _Law reviews. — For article, "A Survey of the Securi- 
Sheets, 1980-NMCA-041, 94 N.M. 356, 610 P.2d 760, cert. ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 
denied, 94 N.M. 675, 615 P.2d 992 (decided under former For comment, "Securities: Private Placements in New 
law): Mexico," see,7 N.M.L. Rev. 105 (1976-77). 

Scienter is not element of crime of offering to Am. Jur, 2d, A.L.R, and CuJ.S. references. — 69A 
sell or selling unregistered securities. State v. Shafer, Am, dur. 2d Securities Regulation - State §§ 74 et ae 
1985-NMCA-018, 102 N,M. 629, 698 P.2d 902, cert. denied, 102, 232. 

102 N.M. 613, 698 P.2d 886 (decided under former law). Application of blue sky laws to preincorporation sub: 

Reliance on attorney's advice is not defense to the scriptions, 50 A.L.R.2d 1103. 
crime of selling or offering to sell unregistered securities. What acts in connection with sale of unauthorized secu- 
State v. Shafer, 1985-NMCA-018, 102 N.M. 629, 698 P.2d rities will render a person, other than officer or director of 
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corporation, civilly liable under state securities acts (blue + Purchaser's right to set up invalidity of contract be- 
sky laws) for purchase price, 59 A.L.R,2d 1030, cause of violation of state securities regulation as affected 
by doctrine of estoppel, 84 A.L.R.2d 479. 


58-13C-306. Denial, suspension and revocation of securities 
registration. 


A.» The director may issue ‘a stop order denying effectiveness to, or suspending or revoking the 
effectiveness of, a registration statement if the director finds that the order is in the public interest 
and that: 

(1). the registration statement as of its effective date or before the effective date in the 
case of an order denying effectiveness, an amendment pursuant to Subsection J of Section 305 [58- 
13C-305 NMSA 1978] of the New Mexico Uniform Securities Act as of its effective date or a report 
pursuant to Subsection I of Section 305 of that act, is incomplete in a material respect or contains 
a statement that, in the light of the circumstances under which it was made, was false or mislead- 
ing with respect. to a material fact; 

(2) the New Mexico Uniform Securities Act or a rule adopted or order issued pursuant 
to that act or a condition imposed pursuant to that act has been willfully violated, in connection 
with the offering, by the person filing the registration statement; by the issuer, a partner, officer 
or director of the issuer or a person having a similar status or performing a similar function; a 
promoter of the issuer; or a person directly or indirectly controlling or controlled by the issuer; but 
only if the person filing the registration statement is directly or indirectly controlled by or acting 
for the issuer; or by an underwriter; 

(3) the security registered or sought to be registered is the subject of a permanent or tem- 
porary injunction of a court of competent jurisdiction or an administrative stop order or similar 
order issued pursuant to any federal, foreign or state law other than the New Mexico Uniform Se- 
curities Act [58-13C-101 NMSA 1978] applicable to the offering, but the director shall not institute 
a proceeding against an effective registration statement pursuant to this paragraph more than 
one year after the date of the order or injunction on which it is based, and the director shall not 
issue an order pursuant to this paragraph on the basis of an order or injunction issued pursuant to 
the securities act of another state unless the order or injunction was based on conduct that would 
constitute, as of the date of the order, a ground for a stop order pursuant to this section; 

(4) the issuer's enterprise or method of business includes or would include activities that 
are unlawful where performed; 

(5) with respect to a security sought to be registered pursuant to Section 303 [58-13C-303 
NMSA 1978] of the New Mexico Uniform Securities Act, there has been a failure to comply with 
the undertaking required by Paragraph (4) of Subsection B of Section 303 of that act; 

' (6) the applicant or registrant has not paid the filing fee, but the director shall void the 
order if the deficiency is corrected; or 

(7) the offering: 

(a) will work or tend to work a fraud upon purchasers or would so operate; 

(b) has been or would be made with unreasonable amounts of underwriters' and sell- 
ers' discounts, commissions or other compensation, or promoters' profits or participations or un- 
reasonable amounts or kinds of options; or 

(c) is being madeon terms that are unfair, unjust or inequitable. 

B. To the extent practicable, the director by rule adopted or order issued pursuant to the New 
Mexico Uniform Securities Act shall publish standards that provide notice of conduct that violates 
Paragraph (7) of Subsection A of this section. 

C. The director shall not institute a stop order proceeding against an effective registration 
statement on the basis of conduct or a transaction known to the director when the registration 
statement became effective unless the pee is instituted within thirty days after the regis- 
tration statement became effective. 

D, The director may summarily revoke, deny, postpone or suspend the effectiveness of a regis- 
tration statement pending final determination of an administrative proceeding. Upon the issuance 
of the order, the director shall promptly notify each person specified in Subsection E of this section 
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that the order has been issued, the reasons for the revocation, denial, postponement or suspension 
and that within fifteen days after the receipt of a request in a record from the person the matter 
will be scheduled for a hearing. If a hearing is not requested and none is ordered by the director 
within thirty days after the date of service of the order, the order becomes final. If a hearing is re- 
quested or ordered, the director, after notice of and opportunity for hearing for each person subject 
to the order, may modify or vacate the order or extend the order until final determination. 

E. Ifa hearing is requested or ordered, such hearing shall be conducted pursuant to Subsec- 
tion B of Section 604 [58-18C-604 NMSA 1978] of the New Mexico Uniform Securities Act. A stop 
order shall not be issued pursuant to this section, except in accordance with Subsection . of this 
section, without: 

(1) appropriate notice to the applicant or registrant, the issuer and the person on dark 
behalf the securities are to be or have been offered; ) 

(2) opportunity for hearing; and 

(8) findings of fact and’conclusions of law’in a record. 

F. The director shall modify or vacate a stop order entered pursuant to this section if the diree- 
tor finds that the conditions that prompted entry have changed or that it is ephiniae in the public 
interest or for the protection of investors. 


History: Laws 2009, ch. 82, § 306. 

Effective dates. — y cis 2009, ch. 82, §.704 made the 
New Mexico. Uniform Securities Act effective January 1, 
2010. 


ANNOTATIONS 


Securities bureau not constitutionally precluded 
from issuing sales permits. — N.M. Const., art. XI, § 6 
(now repealed), does not preclude the legislature from des- 
ignating the securities bureau as the body to issue permits 
for the sale of securities, 1981.Op. Att'y Gen. No, 81-20, 

Corporation commission (now public regula- 
tion commission) not authorized to issue permits. 
— With the repeal of 48-18-18; 1953 Comp., the author- 
ity of the corporation commission (now public regulation 
commission) to issue permits for the sale of securities was 
cancelled. 1981 Op. Att'y Gen. No, 81-20. 


Nothing in former Section 58-13-37 NMSA 1978 sug- 
gested that the authority of the corporation commission 
(now public regulation commission). to review decisions 
conferred on the commission the authority to issue per- 
mits. 1981 Op. Att'y Gen. No. 81-20, : 

Law reviews, — For article, "A Survey of the Securi- 
ties Act of New Mexico," see 2 N.M.L, Rev. 1 (1972). 

For article, "The Use (or Abuse) of the Limited Partner- 
ship in Financing Real Estate Ventures in:New Mexico," 
see 8 N.M.L. Rev. 251 (1973), 

For comment, "Securities: Prvain Be oe in New 
Mexico," see 7 N. MLL. Rev. 105 (1976-77). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 69A 
Am, Jur. 2d Securities Regulation - State § 112 et seq. 

Persons liable for false registration statement under § 
11 of Securities Act of 1933 (15 USCS § 77k), aos A.L.R. 
Fed, 551. 


58-13C-307. ba biug and modification. 


The director may waive or modify, in whole or in part, any or all of the requirements of Sec- 
tions 302 [58-13C-302 NMSA 1978] and 303 [58-13C-303 NMSA 1978] of the New Mexico Uniform 
Securities Act and Subsection B of Section 304 [58-18C-304 NMSA 1978] of that act or the require- 
ment of any information or record in a registration statement or in a periodic report filed pursuant 
to Subsection I of Section 305 [58-13C-305 NMSA 1978] of that act. 


History: Laws 2009, ch. 82, § 307. Effective dates. — Laws 2009, ch, 82, § 704 made the New 


Mexico Uniform Securities Act effective January 1, 2010. 


ARTICLE 4 
Broker-Dealers, Agents, Investment Advisers, Investment Adviser 
Representatives and Federal Covered Investment Advisers 


58-13C-401. Broker-dealer registration requirement and exemptions. ae 


A. Itis unlawful for a person to transact business in New Mexico as a heficsaldalet unless the 
person is registered pursuant to the New Mexico Uniform Securities Act [58-13C-101 NMSA 1978] 
as a broker-dealer or is exempt from registration as a panmaR: QHAleD EPSLADS to Subsection B or 
D of this section. | | ) 
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B. The following persons are exempt from the registration requirement of Subsection A of this 
section: 

(1) a broker-dealer without a place of business in New Mexico if its only transactions ef- 
fected in New Mexico are with: 

(a) the issuer of the securities involved in the transactions; 

(b) a broker-dealer registered as a broker-dealer pursuant to the New Mexico Uni- 
form Securities Act or not required to be registered as a broker-dealer pursuant to Japa act; 

(ec) an institutional investor; ~~ 

(d) anonaffiliated federal covered investment adviser with investments under man- 
agement in excess of one hundred million dollars ($100,000,000) acting for the account of others 
pursuant to discretionary authority in a signed record; 

(e) a bona fide preexisting customer whose principal place of residence is not in New 
Mexico and the person is registered as a broker-dealer pursuant to the federal Securities Ex- 
change Act of 1934 or not required to be registered pursuant to that act and is registered pursuant 
to the securities act of the state in which the customer maintains a principal place of residence; 

(f) a bona fide preexisting customer whose principal place of residence is in New 
Mexico but was not present in New Mexico when the customer relationship was established, if: 
1) the broker-dealer is registered pursuant to the federal Securities Exchange Act of 1934 or not 
required to be registered or licensed pursuant to that act and is registered pursuant to the securi- 
ties laws of the state in which the customer relationship was established and where the customer 
had maintained a principal place of residence; and 2) within forty-five days after the customer's 
first transaction in New Mexico, the person files an application for registration as a broker-dealer 
in New Mexico and no further transactions are effected more than forty-five days after the date 
on which the application is filed. Only unsolicited transactions are permitted pursuant to this 
subparagraph; or 

(g) any other person exempted by rule adopted or order issued pursuant to the New 
Mexico Uniform Securities Act; and 

(2) a person that deals solely in United States ercarament securities and is supervised 
as a dealer in government securities by the board of governors of the federal reserve system, the 
comptroller of the currency, the federal deposit insurance corporation or the office of thrift super- 
vision. 

C. Itis unlawful for a broker-dealer, or for an issuer r engaged i in offering, tieegete to purchase, 
purchasing or selling securities in New Mexico, directly or indirectly, to employ or associate with 
an individual to engage in an activity related to securities transactions in New Mexico if the reg- 
istration of the individual is suspended or revoked or the individual is barred from employment or 
association with a broker-dealer, an issuer, an investment adviser or a federal covered investment 
adviser by an order of the director pursuant to the New Mexico Uniform Securities Act, the securi- 
ties and exchange commission or a self-regulatory organization, A broker-dealer or issuer does not 
violate this subsection if the broker-dealer or issuer did not know, and in the exercise of reasonable 
care could not have known, of the suspension, revocation or bar. Upon request from a broker-dealer 
or issuer and for good cause, an order pursuant to the New Mexico Uniform Securities Act may 
modify or waive, in whole or in part, the application of the prohibitions of this subsection to the 
broker-dealer. 

D. A rule adopted or order issued pursuant to the New Mexico Uniform Securities Act may 
permit: . 

(1). a broker-dealer that is registered in Canada or other foreign jurisdiction and that does 
not have a place of business in New Mexico to effect transactions in securities with or for, or at- 
tempt to effect the purchase or sale of any securities by: 

(a) an individual from Canada or other foreign jurisdiction who is temporarily pres- 
ent in New Mexico and with whom the broker-dealer had a bona fide customer relationship before 
the individual entered the United States; 

(b). an individual from,Canada or other foreign jurisdiction who is present in New 
Mexico and whose transactions are in.a self-directed tax advantaged retirement plan of which the 
individual is the holder or contributor in that foreign jurisdiction; or 
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(c). an individual who is present in New Mexico, with whom the broker-dealer cus- 
tomer relationship arose while the individual was temporarily or bexindananily a resident in Can- 


ada or the other foreign jurisdiction; and. 


(2) an agent who represents a broker-dealer that is exempt pursuant to this subsection 
to effect transactions in securities:or attempt to effect the purchase or sale-of securities in New 
Mexico as permitted fora broker-dealer described in Paragraph (1),of this, subsection. 


History: Laws 2009, ch. 82, § 401. 
Effective dates, — Laws 2009, ch. 82, § 704 made the 


New Mexico Uniform Securities Act effective A | ee 


2010. 
ANNOTATIONS 


Securities Act does not require registration of 
persons who sell edi 48 securities. 1969 Op. Att'y 
Gen. No. 69-97. 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 69A 
Am, Jur, 2d Securities Regulation - State §§ 52 et seq., 
231, 

‘Who is "dealer" under'state securities acts exempting 
sales by owners other than issuers not made in course. of 
successive transactions, and the like, 6 A.L.R.3d 1425. 

Commodities broker's state- law duties to Sf Spe 55 
A.L.R.4th 394. 


¥ 


58-13C-402. Agent registration requirement and exemptions. 


A. Itis unlawful for an individual to transact business in New Mexico as an agent unless the 
individual is registered pursuant to the New Mexico Uniform Securities Act as an agent or ig @x- 
empt from registration as an agent pursuant to Subsection B of this section. 

B. The following individuals are exempt from the registration requirement of Subsection A of 
this section: 

(1) an individual who represents a broker-dealer in effecting transactions in New Mexico 
limited to those described in Section 15(h)(2) of the federal Securities Exchange Act of 1934 (15 
U.S.C. Section 78(h)(2)); 

(2) an individual who represents a broker-dealer that is exempt pursuant to Subsection B 
or D of Section 401 [58-13C-401 NMSA 1978] of the New Mexico Uniform Securities Act; 

(3) an individual who represents an issuer with respect to an offer or sale of the issuer's 
own securities or those of the issuer's parent or any of the issuer's subsidiaries, and who is not 
compensated in connection with the individual's participation by the payment of commissions or 
other remuneration based, directly or indirectly, on transactions in those securities; 

(4) an individual who represents a broker-dealer registered in New Mexico pursuant to 
Subsection A of Section 401 of the New Mexico Uniform Securities Act or exempt from registration 
pursuant to Subsection B of Section 401 of that act in the offer and sale of securities for an‘ac- 
count of a nonaffiliated federal covered investment adviser with investments under management 
in excess of one hundred million dollars ($100, 000,000) acting for the account of others PUTED 
to discretionary authority in a signed record; 

(5) an individual who represents an issuer in connection with the purchase by the issuer 
of the issuer's own securities; 

(6) an individual who represents an issuer rand who restricts hated to performing 
clerical or ministerial acts; or 

(7) any other individual exempted by rule adopted or order issued pursuant to the New 
Mexico Uniform Securities Act [58-13C-101 NMSA 1978]. 

C. The registration of an agent is effective only while the agent is employed by or associated 
with a broker-dealer registered pursuant to the New Mexico Uniform Securities Act or an issuer 
that is offering, selling or purchasing its securities in New Mexico. The registration of an agent is 
only effective with respect to transactions effected as an employee or se tee on behalf of the broker- 
dealer or issuer for whom the agent is registered. 

D. It is unlawful for a broker-dealer, or an issuer engaged in offering, selling or purchasing 
securities in New Mexico, to employ or associate with an agent who transacts business in New 
Mexico on behalf of broker-dealers or issuers unless the agent is registered pursuant to Subsection 
A of this section or exempt from registration pursuant to Subsection B of this section. 

EK. An individual shall not act as an agent for more than one broker-dealer or one issuer at 
a time, unless the broker-dealer or the issuer for which the agent acts is affiliated by direct or 
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indirect common control or is. authorized by rule or order pursuant to the New Mexico Uniform 
Securities Act. 


History: Laws 2009, ch. 82, § 402. ANNOTATIONS | 
Effective dates. — Laws 2009, ch. 82, § 704 made the ee : - ‘ 
New Mexico eg a canta Act effective January 1, Securities Act does not require registration of 
2010. persons who sell exempt securities, 1969 Op. Att'y 
Gen. No. 69-97, 


58-13C-403. Investment adviser registration reauizement and 
exemptions. 


A. Itis unlawful for a person to transact business in New Mexico as an investment adviser un- 
less the person is registered pursuant to the New Mexico Uniform Securities Act as an investment 
adviser or is exempt from registration as an investment adviser pursuant to Subsection B of this 
section. 

B. The following persons are exempt from the registration requirement of Subsection A of this 
section: | 

( 1) a person, without a place of business in New Mexico that is registered pursuant to the 
securities act of the state in which the person has its principal place of business if its only clients 
in New Mexico are: 

(a) federal.covered investment advisers, investment advisers registered pursuant to 
the New Mexico Uniform Securities Act or broker-dealers registered pursuant to that act; 

(b) institutional investors; 

(c) bona fide preexisting clients whose principal places of residence are not in New 
Mexico if the investment adviser is registered pursuant to the securities act of the state in which 
the clients maintain principal places of residence; or __ 

(d) any other client exempted by rule adopted or order issued pursuant to the New 
Mexico Uniform Securities Act; 

(2) aperson without a place of business in New Mexico if the person has had, during the 
preceding twelve months, not more than five clients that are residents in New Mexico in addition 
to those specified pursuant to Paragraph (1) of this subsection; or 

(3) any other person exempted by rule adopted or order issued pursuant to the New Mex- 
ico Uniform Securities Act. __ 2 

C. Itis unlawful for an investment adviser, directly or indirectly, to employ or associate with 
an individual to engage in an activity related to investment advice in New Mexico if the registra- 
tion of the individual is suspended or revoked or the individual is barred from employment or 
association with an investment adviser, federal covered investment adviser or broker-dealer by 
an order of the director pursuant to the New Mexico Uniform Securities Act, the securities and 
exchange commission or a self-regulatory organization, unless the investment adviser did not 
know, and in the exercise of reasonable care could not have known, of the suspension, revocation 
or bar. Upon request from the investment adviser and for good cause, the director, by order, may 
waive, in whole or in part, the application of the prohibitions of this subsection to the investment 
adviser. 

_D. It is unlawful for an investment adviser to employ or associate with an individual required 
to be registered pursuant to the New Mexico Uniform Securities Act as an investment adviser 
representative who transacts business in New Mexico on behalf of the investment adviser unless 
the individual is registered pursuant to Subsection A of Section 404 [58-13C-404 NMSA 1978] of 
the New Mexico Uniform Securities Act or is exempt from registration pursuant to Subsection B 
of Section 404 of that act. 


History: Laws 2009, ch. 82, § 403. Effective dates. — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January 1, 
2010. 
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58-13C-404. Investment adviser representative registration 
requirement and exemptions. 


A. It is unlawful for an individual to transact business in New Mexico as an investment ad- 
viser representative unless the individual is registered pursuant to the New Mexico Uniform Se- 
curities Act [58-13C-101 NMSA 1978] as an investment adviser representative or is exempt from 
registration as an investment adviser. 

B. The following individuals are exempt from the registration requirement of Subsection A of 
this section: , 

(1) an individual who is employed by or associated with an investment adviser that is 
exempt from registration pursuant to Subsection B of Section 403 [58-13C-403 NMSA 1978] 
of the New Mexico Uniform Securities Act or a federal covered investment adviser that is ex- 
cluded from the notice filing requirements of Section 405 [58-13C-405 NMSA 1978] of that act; 
and 

(2) any other individual exempted by rule adopted or order issued pursuant to the New 
Mexico Uniform Securities Act. 

C. The registration of an investment adviser representative is not effective while the invest- 
ment adviser representative is not employed by or associated with an investment adviser regis- 
tered pursuant to the New Mexico Uniform Securities Act or a federal covered investment adviser 
that has made or is required to make a notice filing under that act. 

D. The registration of an investment adviser representative is only effective with respect to 
transactions effected or advice rendered as an employee or agent on behalf of the investment ad- 
viser for whom the investment adviser representative is registered. 

E. An individual may transact business as an investment adviser representative for more than 
one investment adviser or federal covered investment adviser unless a rule adopted or order is- 
sued pursuant to the New Mexico Uniform Securities Act prohibits or limits an individual from 
acting as an investment adviser representative for more than one investment adviser or federal 
covered investment adviser. 

F. Itis unlawful for an individual acting as an investment adviser representative, directly or in- 
directly, to conduct business in New Mexico on behalf of an investment adviser or a federal covered 
investment adviser if the registration of the individual as an investment adviser representative is 
suspended or revoked or the individual is barred from employment or association with an invest- 
ment adviser or a federal covered investment adviser by an order of the director pursuant to the 
New Mexico Uniform Securities Act, the securities and exchange commission or a self-regulatory 
organization. Upon request from an investment adviser or a federal covered investment adviser 
and for good cause, the director, by order issued, may waive, in whole or in part, the application of 
the requirements of this subsection to the investment adviser or the federal covered investment 
adviser. 

G. An investment adviser registered pursuant to the New Mexico Uniform Securities Act, a 
federal covered investment. adviser that has filed a notice pursuant to Section 405 of that act or 
a broker-dealer registered pursuant to that act is not required to employ or associate with an in- 
dividual as an investment adviser representative if the only compensation paid to the individual 
for a referral of investment advisory clients is paid to an investment adviser registered pursuant 
to the New Mexico Uniform Securities Act, a federal covered investment adviser that has filed a 
notice pursuant to Section 405 of that act or a broker-dealer registered pursuant to that act with 
which the individual is employed or associated as an investment adviser representative, subject to 
such conditions as the director may impose by rule or by order. 


History: Laws 2009, ch. 82, § 404. Effective dates. — Laws 2009, ch. 82, § 704 made the 


New Mexico Uniform Securities Act effective January 1, 
2010. 
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58-13C-405. Federal covered investment adviser notice filing 
requirement. 


A. Except with respect to a federal covered investment adviser described: in Subsection B of 
this section, it is unlawful for a federal covered investment adviser to transact business in New 
Mexico as a federal covered investment adviser unless the federal covered investment adviser 
complies with Subsection C of this section. 

B. The following federal covered investment pier Bere are not required to comply with Subsec- 
tion C of this section: 

(1) .a federal covered investment adviser without a rittich of business in New Mexico if its 
only clients in New Mexico are: 

(a) federal covered investment advisers, investment advisers registered pursuant to 
the New Mexico Uniform Securities Act [58-138C-101 NMSA 1978] and broker-dealers registered 
pursuant to that act; 

(b) institutional investors; 

(ce) bona fide preexisting clients whose principal places of residence are not in Nat 
Mexico; or 

(d) other clients specified by rule adopted or order issued pursuant to the New Mexico 
Uniform Securities Act; 

(2) a federal covered investment adviser without a place of business in New Mexico if the 
person has had, during the preceding twelve months, not more than five clients that are residents 
in New Mexico in addition to those specified pursuant to Paragraph (1) of this subsection; and 

(3) any other person grt by rule adopted or order issued pursuant to the New Mexico 
Uniform Securities Act. 

C. A person acting as a'federal covered investment adviser not excluded pursuant to Subsec- 
tion B of this section shall file a notice, a consent to service of process complying with Section 611 
[58-13C-611 NMSA 1978] of the New Mexico: Uniform Securities Act and such records as have 
been filed with the securities and exchange commission pursuant'to the federal Investment Ad- 
visers Act of 1940 required by rule adopted or order issued pursuant to the New Mexico Uniform 
Securities Act and pay the fees specified in sos ig E of Section 410 [58-18C-410 NMSA 1978] 
of that act. 

D. The notice pursuant to Subsection C of this section becomes effective upon its filing. : 


History: Laws 2009, ch. 82, § 405. Effective dates. — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January 1, 
2010. 


58-13C-406. Registration by broker-dealer, agent, investment adviser 
and investment adviser representative. 


A. A person shall register as a broker-dealer, agent, investment adviser or investment adviser 
representative by filing an application and a consent to service of process complying with Sec- 
tion 611 [58-18C-611 NMSA 1978] of the New Mexico Uniform Securities Act and paying the fee 
specified in Section 410 [58-13C-410 NMSA 1978] of that act and any reasonable fees charged by 
the designee of the director for processing the filing. The application shall contain: 

(1) the information or record required for the filing of a uniform application; and 
(2) upon request by the director, any other financial or other information or record that the 
director determines is appropriate. 

B. If the information or record contained in an application filed pursuant to Subsection A of 
this section is or becomes inaccurate or incomplete in a material respect, the registrant shall 
promptly file a correcting amendment. 

C. If an order is not in effect or a proceeding i is not pending pursuant to Section 412 [58-13C- 
412 NMSA 1978] of the New Mexico Uniform Securities Act, registration becomes effective at noon 
on the forty-fifth day after a completed application is filed, unless the registration is denied. A rule 
adopted or order issued pursuant to the New Mexico Uniform Securities Act may set an earlier 
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effective date or may defer the effective date until noon on theforty-fifth day after the filing of any 
amendment completing the application. 

D. A registration is effective until midnight on December 31 of the year for which the ap- 

plication for registration is filed. Unless an order is in effect pursuant to’Section 412 of the New 
Medien Uniform Securities Act; a registration may be automatically renewed each year by filing 
such records as are required by rule adopted or order issued pursuant to that act by paying the fee 
specified in Section 410 of that act and by paying costs charged by the designee of the idieeshgD for 
processing the filings. 

E. A rule adopted or order anne Puan to the New Mesias Uaerad Securities Act may 
impose such other conditions, not inconsistent with the federal National Securities Markets Im- 
provement Act of 1996. An order issued pursuant to the New Mexico Uniform Securities Act may 
waive, in whole or in part, specific requirements in Soa with mepistration as are in wi pub- 
lic interest and for the protection of investors. | 


History: Laws 2009, ch. 82, § 406. Effective dates. — Laws 2009, ch. 82, § 704 made the 


New Mexico Uniform Securities Act effective January 1, 
2010. 


58-13C-407. Succession and pha in registration of broker-dealer or 
investment adviser. 


A, A broker-dealer or investment nia may succeed. to the current registration of another 
broker-dealer or investment adviser or a notice filing of a federal covered investment adviser, and 
a federal covered investment adviser may succeed to the current registrationof an investment ad- 
viser or notice filing of another federal covered investment adviser, by filing as a successor an appli- 
cation for registration pursuant to Section 401 [58-18C-401 NMSA 1978] or 403 [58-13C-403 NMSA 
1978] of the New Mexico Uniform Securities Act or a notice pursuant to Section 405 [58-13C-405 
NMSA 1978] of that act for the unexpired portion of the current registration or notice filing. 

B. A broker-dealer or investment adviser that changes its form of organization or state of in- 
corporation or organization ‘may continue its, registration by filing an amendment to its registra- 
tion if the change does not involve a material change in its financial condition or management. 
The amendment becomes effective when filed or on a date designated by. the registrant in its 
filing. The new organization is a successor to the original registrant for the purposes of the New 
Mexico Uniform Securities Act [58-13C-101. NMSA 1978]. If there is a material change in financial 
condition or management, the broker-dealer or investment adviser shall file a new application for 
registration. A predecessor registered pursuant to the New Mexico Uniform Securities Act shall 
stop conducting its securities business other than winding down transactions and shall file for 
withdrawal of broker-dealer,or investment adviser registration within forty, A¥9 days after filing 
its amendment to effect succession. 

C. A broker-dealer or investment adviser that changes its name ‘may continue its registration 
by filing an amendment to its registration. The amendment becomes effective when filed or on a 
date designated by the registrant. 

D.. A change of control of a broker-dealer or investment adataen may be made in Sabdarilanes 
with a rule adopted or. order issued pursuant to the New Mexico Uniform Securities Act. 


History: Laws 2009, ch. 82, § 407, -) ©) Effective dates. — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January 1, 
2010." 


58-13C-408.. Termination of employment or association of agent 
and investment adviser representative and transfer of 
employment or association. 


A.. If an agent registered pursuant to the New Mexico Uniform Securities Act [58-13C-101 
NMSA 1978] terminates employment’ by or association with a broker-dealer or issuer, or if an 
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investment adviser representative registered pursuant to that act. terminates employment by or 
association with an investment adviser or federal covered investment adviser, or if either regis- 
trant terminates activities that require registration as an agent or investment adviser represen- 
tative, the broker-dealer, issuer, investment adviser or federal covered investment adviser shall 
promptly file a notice of termination. 

B. If an agent registered pursuant to the New Mexico Uniform Securities Act terminates em- 
ployment by or association with a broker-dealer registered pursuant to that act and begins em- 
ployment by or association with another broker-dealer registered pursuant to that act; or if an 
investment adviser representative registered pursuant to the New Mexico Uniform Securities Act 
terminates employment by or association with an investment adviser registered pursuant to that 
act or a federal covered investment adviser that has filed a notice pursuant to Section 405 [58- 
13C-405 NMSA 1978] of that act and begins employment by or association with another invest- 
ment adviser registered pursuant to that act or a federal covered investment adviser that has 
filed a notice pursuant to Section 405 of that act then, upon the filing by or on behalf of the regis- 
trant, within thirty days after the filing of notice of termination pursuant to Subsection A of this 
section, of an application for registration that complies with the requirement of Subsection A of 
Section 406 [58-13C-406 NMSA 1978] of that act and payment of the filing fee required pursuant 
to Section 410 [58-13C-410 NMSA 1978] of that act, the registration of the agent or investment 
adviser representative is immediately effective as of the date of the completed filing if the agent's 
central registration depository record or successor record or the investment adviser representa- 
tive's investment adviser registration depository record or successor record does not contain a new 
or amended disciplinary disclosure within the previous twelve months. 

C. The director may prevent the effectiveness of a transfer of an agent or investment adviser 
representative pursuant to Subsection B of this section based on the public interest and the pro- 
tection of investors. 

D. Ifthe director determines that a registrant or applicant for registration is no longer in ex- 
istence or has ceased to act as a broker-dealer, agent, investment adviser or investment adviser 
representative, or is the subject of an adjudication of incapacity or is subject to the control of a 
committee, conservator or guardian, or cannot reasonably be located, a rule adopted or order is- 
sued pursuant to the New Mexico Uniform Securities Act may require the registration be canceled 
or terminated or the application denied. The director may reinstate a canceled or terminated reg- 
istration, with or without hearing, and may make the registration retroactive. 


History: Laws 2009, ch. 82, § 408. Effective dates. — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January 1, 
2010. 


58-13C-409. Withdrawal of registration of broker-dealer, agent, 
investment adviser and investment adviser 
representative. 


Withdrawal of registration by a broker-dealer, agent, investment adviser or investment adviser 
representative becomes effective sixty days after the filing of the application to withdraw or within 
any shorter period as provided by rule adopted or order issued pursuant to the New Mexico Uni- 
form Securities Act [58-13C-101 NMSA 1978] unless a revocation or suspension proceeding is 
pending when the application is filed. If a proceeding is pending, withdrawal becomes effective 
when and upon such conditions as required by rule adopted or order issued pursuant to the New 
Mexico Uniform Securities Act. The director may institute a revocation or suspension proceed- 
ing pursuant to Section 412 [58-13C-412 NMSA 1978] of the New Mexico Uniform Securities Act 
within one year after the withdrawal became effective automatically and issue a revocation or sus- 
pension order as of the last date on which registration was effective if a proceeding is not pending. 


History: Laws 2009, ch. 82, § 409. Effective dates, — Laws 2009, ch. 82, § 704 made the, 


New Mexico Uniform Securities Act effective January 1, 
2010. 
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5§8-13C-410. Filing fees. 


A. .A person shall pay a fee of three hundred dollars ($300) when initially filing an application 
for registration asa broker-dealer and when filing a renewal of registration as a broker-dealer. | 

B. The fee for an individual shall be fifty dollars ($50.00) when filing an application for regis- 
tration as an agent, when filing a renewal of registration as an agent and when filing for a change 
of registration as an agent. 

C.. A person shall pay a. fee of three hundred dollars ($300) when filing an application for reg- 
istration as an investment adviser and when filing a renewal of registration as an investment 
adviser. 

D, The fee for an individual shall be fifty dollars ($50. 00) when filing an sunlication for regis- 
tration as an investment adviser representative, when filing a renewal of registration as an invest- 
ment adviser representative and when filing a change,of registration as an investment adviser 
representative, 

K.. A federal covered investment, adviser required to file a notice pursuant to Section 405 [58- 
13C-405 NMSA. 1978] of the New Mexico Uniform Securities Act [58-13C-101 NMSA 1978] shall 
pay an initial fee of three hundred dollars ($300) and.an annual fee of three hundred dollars 
($300). 

F. A person required to pay a filing or notice fee pursuant to this section may transmit the fee 
through or to a designee as a rule or order provides pursuant.to the New Mexico. Uniform Securi- 
ties Act . 

G. An investment adviser representative who is registered as an agent purspant to Section 402 
[58-13C-402 NMSA 1978] of the New Mexico Uniform Securities Act and who represents a per- 
son that is both registered as a broker-dealer pursuant to Section 401 [58-13C-401 NMSA 1978] 
of that act and registered as an investment adviser pursuant to Section 403 [58-13C-403 NMSA 
1978] of that act or required as a federal covered investment adviser to make a notice filing pursu- 
ant to Section 405 [58-13C-405 NMSA 1978] of that act is not required to pay an initial or annual 
registration fee for registration as an investment adviser representative. 

H. If an application made pursuant to Subsection A, B, C, D or E of this section is denied or 
withdrawn, the director shall retain any fees paid. | | 


History: Laws 2009, ch. 82, § 410. Effective dates. — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January 1, 
2010, 


58-13C-411. Post-registration requirements, 


A. Subject to Section 15(h) of the federal Securities Exchange Act of 1934 (15 U.S.C. Sec- 
tion 780(h)) or Section 222 of the federal Investment Advisers Act of 1940 (15 U.S.C. Section 80b- 
22), a rule adopted or order issued pursuant to the New Mexico Uniform Securities Act [58-13C- 
101 NMSA 1978] may establish minimum financial requirements for broker-dealers registered 
or required to be registered pursuant to the New Mexico Uniform Securities Act and investment 
advisers registered or pelt to be registered pursuant to ie Mexico ste Securities 
Act: 

B. Subject to Section’15(h) of the federal Securities Exchange ise of 1934 (15 U.S.C. Sec- 
tion 780(h)) or Section 222(b) of the federal Investment Advisers Act of 1940'(15 U.S.C. Section 80b- 
22), a broker-dealer registered or required to be registered pursuant to the New Mexico Uniform 
Securities Act and an investment adviser registered or required to be registered pursuant to the 
New Mexico Uniform Securities Act shall file such financial reports as are required by a rule 
adopted or order issued pursuant to the New Mexico Uniform Securities Act. If the information 
contained in a record filed pursuant to this subsection is or becomes inaccurate or incomplete in a 
material respect, the registrant shall promptly file a correcting amendment. 

C. Subject to Section 15(h) of the federal Securities Exchange Act of 1934 (15 U.S.C. Sec- 
tion 780(h)) or Section 222 of the féderal Investment Advisers Act of 1940 (15 U.S.C. Sec- 
tion 80b-22): 
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(1), a broker-dealer registered or required to be registered pursuant to the New Mexico 
Uniform Securities Act and an investment adviser registered or required to be registered pursuant 
to the New Mexico Uniform Securities Act shall make and maintain the accounts, correspondence, 
memoranda, papers, books and other records required by rule adopted or order issued pursuant 'to 
the New Mexico Uniform Securities Act; 

(2) broker-dealer records required to be maintained pursuant to Paragraph (1) of this sub- 
section may be maintained in any form of data storage acceptable pursuant to Section 17(a) of the 
federal Securities Exchange Act of 1934,(15 U.S.C. Section. 78q(a)) if they are readily accessible to 
the director; and 

(3) investment adviser records required to be maintained pursuant to Paragraph (1) of 
this subsection may be maintained in any form of data storage required by rule adopted or order 
issued pursuant to the New Mexico Uniform Securities Act. 

D. The records ofa broker-dealer registered or required to be reibfdrdd pursuant to the New 
Mexico Uniform Securities Act and of an investment adviser registered or required to be regis- 
tered pursuant to that act are subject to such reasonable periodic, special or other audits or inspec- 
tions by a representative of the director, within or without New Mexico, as the director considers 
necessary or appropriate in the public interest and for the protection of investors. An audit or in- 
spection may be made at any time and without prior notice. The director may copy, and remove for 
audit or inspection copies of, all records the director reasonably considers necessary or appropriate 
to conduct the audit or inspection: The director may assess‘a reasonable charge for Apeataae an 
audit or inspection pursuant to this subsection. 

E. Subject to Section 15(h) of the federal. Securities Exchange Act of 1934 (15 U.S.C. Sec- 
tion 780(h)) or Section 222 of the federal Investment Advisers Act of 1940 (15 U.S.C. Section 80b- 
22), a rule adopted or order issued pursuant to the New Mexico Uniform Securities Act may re- 
quire a broker-dealer or investment adviser that has custody of or discretionary authority over 
funds or securities of a customer or client'to obtain insurance or posta bond or other satisfactory 
form of security in an amount not'to exceed two million dollars ($2,000,000). The director may de- 
termine the requirements of the insurance, bond or other satisfactory form of security. Insurance 
or a bond or other satisfactory form of security shall not be required of a broker-dealer registered 
pursuant to the:New Mexico Uniform Securities Act whose net: capital exceeds, or of an invest- 
ment adviser registered pursuant to that act whose minimum financial requirements exceed, the 
amounts required by rule or order pursuant to that act. The insurance, bond or other satisfactory 
form of security shall permit an action by a person to enforce any liability on the insurance, bond 
or other satisfactory form of security'if instituted within the time limitations in:Paragraph (2) of 
Subsection J of Section 509 [58-13C-509 NMSA 1978] of the New Mexico Uniform Securities Act. 

F. Subject to Section 15(h) of the federal:Securities Exchange Act of 1934:(15. U.S.C. Sec- 
tion 780(h)) or Section 222 of the federal Investment Advisers Act of 1940 (15 U.S.C. Section 80b- 
22), an agent shall not have custody of funds or securities of a-customer except under the supervi- 
sion of a broker-dealer, and an investment adviser representative shall not have custody of funds 
or securities of a client except under the supervision of an investment adviser or a federal covered 
investment adviser. A rule adoptedoor order issued pursuant to the New Mexico Uniform Securi- 
ties Act may prohibit, limit or impose conditions on a broker-dealer regarding custody of funds or 
securities of a customer and on an-investment adviser regamsing cucenie of securities or funds of 
a client. 

G. With respect to an investment adviser registered or shemiiined: to a pédintertsl pursuant to 
the New Mexico Uniform Securities Act, a rule adopted or order issued pursuant to that act may 
require that information or other records be furnished or disseminated to clients or prospective 
clients in New: Mexico as necessary or appropriate in the public interest and for the pahtenkiny of 
investors and advisory clients, ) 

H. A rule adopted or order issued pursuant to the New Mexico Uniform Securities Act may 
require an individual registered pursuant to Section 402 [58-13C-402 NMSA 1978] or 404 [58- 
13C-404 NMSA 1978] of that act to participate in a continuing education program approved by the 
securities and exchange commission and administered by.a self-regulatory organization, or, in the 
absence of such a program, a rule adopted or order issued pursuant to the New Mexico Uniform 
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Securities Act may require continuing: education for an individual registered pursuant to Sec- 
tion 404 of that act. : 


History: Laws 2009, ch. 82, § 411. 7 Effective dates. — Laws 2009, ch. 82, § 704 made the 


New Mexico Uniform Securities Act effective January 1, 
2010. 


58-138C-412. Denial, revocation, suspension, withdrawal, restriction, 
condition or limitation of registration. 


A. If the director finds that the order is in the public interest and that Subsection C of this 
section authorizes the action, an order issued pursuant to the New Mexico Uniform Securities 
Act [58-13C-101 NMSA 1978] may postpone, deny, suspend or revoke any registration, limit the 
investment advisory activities that an applicant or registered person may perform in New Mexico 
or bar an applicant or registered person or a person who is a partner, officer or director or a person 
occupying a similar status or performing a similar function for an applicant or registered person 
from association with a registered broker-dealer or investment adviser or a federal covered invest- 
ment adviser. 

B. Ifthe director finds that the order is in the public interest and Subsection C of this satiio 
authorizes the action, an order pursuant to the New Mexico Uniform Securities Act may censure 
or impose a bar on a registrant. If the director finds that the order is in the public interest and 
Paragraph (1), (2), (4), (5), (6), (8), (9), (10), (12) or (13) of Subsection C of this section authorizes the 
action, the director may also impose a civil penalty on a registrant in an amount not to exceed i 
thousand dollars ($10,000) for each violation. 

C. Aperson may be disciplined pursuant to Siibasatiein Aor B of this section, or both, if the per- 
son, or in the case of a broker-dealer or investment adviser, a partner, officer, director or a person 
having a similar status or performing similar functions or a person directly or indirectly control- 
ling the broker-dealer or investment adviser: 

(1) has filed an application for registration in New Mesido miibveiaitt to the New Mexico 
Uniform Securities Act or the predecessor act within the previous ten years that, as of the effective 
date of registration or as of any date after filing in the case of an order denying effectiveness, was 
incomplete in any material respect or contained a statement that, in light of the circumstances 
under which it was made, was false or misleading with respect to a material fact; 

(2). willfully violated.or willfully failed to comply with the New Mexico Uniform Securities 
Act or the predecessor act or a rule adopted or order issued pursuant to the New Mexico Uniform 
Securities Act or the predecessor act within the previous ten years; 

(3) has been convicted of a felony or within the previous ten years has been convicted of 
a misdemeanor involving a security, a commodity future or an option contract or an aspect of a 
business involving securities, commodities, investments, franchises, insurance, banking or finance; 

(4) is enjoined or restrained by a court of competent jurisdiction in an action instituted by 
the director pursuant to the New Mexico Uniform Securities Act or the predecessor act, a state, the 
securities and exchange commission or the United States from engaging in or continuing an act, 
practice or course of business involving an aspect of a business involving securities, commodities, 
investments, franchises, insurance, banking or finance; 

(5) is the subject of an order, issued after notice and opportunity for hearing by: 

(a) the securities, depository institution, insurance or other financial services regu- 
lator of a state or by the securities and exchange commission or other federal agency denying, 
revoking, barring or suspending registration as a broker-dealer, agent, investment adviser, federal 
covered investment adviser or investment adviser representative; 

(b) the securities regulator of a state or by the securities. and exchange commission 
against. a broker-dealer, agent, investment adviser, investment adviser representative or federal 
covered investment adviser; 

(c) the securities and Beshaued commission or ea a aelaarearn laste organization sus- 
pending or expelling the registrant from membership in the self-regulatory organization; 

(d) acourt adjudicating a United States postal service fraud order; 
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(e) the insurance regulator of a state denying, Lapses or revoking registration as 
an insurance agent; or 

(f) a depository institution or financial services edenletos suspending or henigen the 
person from the depository institution or other financial services business; 

(6) is the subject of an adjudication or determination, after notice and opportunity for 
hearing, by the securities and exchange commission, the commodity futures trading commission, 
the federal trade commission, a federal depository institution regulator or a depository institu- 
tion, insurance or other financial services regulator of a state that the person willfully violated the 
federal Securities Act of 1933, the federal Securities Exchange Act of 1934, the federal Investment 
Advisers Act of 1940, the federal Investment Company Act of 1940 or the federal Commodity Ex- 
change Act, the securities or commodities law of a state or a federal or state law pursuant to which 
a business involving investments, franchises, insurance, banking or finance is regulated; 

--(7) is insolvent, either because the person's liabilities exceed the person's assets or be- 
cause the person cannot meet the person's obligations as they mature, but the director shall not 
enter an order against an applicant or registrant pursuant to this paragraph without a finding of 
insolvency as to the applicant or registrant; 

(8). refuses to allow or otherwise impedes the director from conducting an audit or in- 
spection pursuant to Subsection D of Section 411 [58-13C-411 NMSA 1978] of the New Mexico 
Uniform Securities Act or refuses access to a registrant's office to conduct an audit or inspection 
pursuant to Subsection D of Section 411 of that act; 

(9) has failed to reasonably supervise an agent, investment adviser representative or other 
individual, if the agent, investment adviser representative or other individual was subject to the 
person's supervision and while under that person's supervision committed a violation of the New 
Mexico Uniform Securities Act or the predecessor act or a rule adopted or order issued pursuant to 
that act or the predecessor act within the previous ten years; 

(10) has not paid the proper filing fee within thirty days after having been notified by the 
director of a deficiency, but the director shall vacate an order pursuant to this paragraph when the 
deficiency is corrected; 

(11) after notice and y Liddoakes for a hearing, has been found within the previous ten 
years: 

(a) by a court of competent firdadiction to have willfully violated the laws of a fordigh 
jurisdiction pursuant to which the business of securities, commodities, investment, franchises, in- 
surance; banking or finance is regulated; 

—(b) to have been the subject of an order of a securities regulator of a foreign jurisdic- 
tion denying, revoking or suspending the right to engage in the business of securities as a broker- 
dealer, agent, investment adviser, investment adviser representative or similar person; or 

(c) to have been suspended or expelled from membership by or participation in a 
securities exchange or securities association operating pursuant to the securities laws of a foreign 
jurisdiction; 

(12) is the subject of a cease and desist order issued by the securities and exchange com- 
mission or issued pursuant to the securities, commodities, investment, franchise, banking, finance 
or insurance laws of a state; 

(13) has engaged in dishonest or unethical practices in the securities, commodities, invest- 
ment, franchise, banking, finance or insurance business within the previous ten years; or 

(14) is not qualified on the basis of factors such as training, experience and knowledge of 
the securities business. However, in the case of an application by an agent for a broker-dealer that 
is a member of a self-regulatory organization or by an individual for registration as an investment 
adviser representative, a denial order shall not be based on this paragraph if the individual has 
successfully completed all examinations required by Subsection D of this section. The director may 
require an applicant for registration pursuant to Section 402 [58-13C-402 NMSA 1978] or 404 [58- 
13C-404 NMSA 1978] of the New Mexico Uniform Securities Act who has not been registered in 
a state within the two years preceding the filing of an application in New Mexico to successfully 
complete an examination. 

D. A rule adopted or order issued pursuant to the New Mexico Uniform Securities Act may 
require that an examination, including an examination developed or approved by an organization 
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of securities regulators; be successfully completed by a class of individuals or all individuals. An 
order issued pursuant to the New Mexico Uniform Securities Act may waive, in whole or in part, 
an examination as to. an individual and a rule adopted'pursuant to that: act may waive, in whole or 
in part, an examination as toa class of individuals if the director determines that the examination 
is not necessary or appropriate in the public interest and for the protection of investors. 

E.» The director may postpone, suspend or deny an application summarily; restrict, condition, 
limit or suspend a registration;or censure, bar or impose a-civil penalty on a registrant before’final 
determination of an administrative proceeding. Upon the issuance of an order, the director shall 
promptly notify each person subject to the order that the order has been issued, the reasons for 
the action and that within fifteen days after the receipt of a request in a record from the person, 
the matter will be scheduled for-a hearing. If a hearing is not requested and none is ordered: by the 
administrator within thirty days after:the date of service of the order, the order becomes final by 
operation of law, If a hearing is requested or ordered, the director, after notice of and opportunity 
for hearing to each person uid ech to the order, may mooslity: or vacate the order or extend the order 
until final determination; ; 

F. Ifa hearing is Poqueepel or éndeted, such hearing shall be condnetatl samairint to Subsebtion 
B of Section 604 [58-13C-604 NMSA 1978} of the New Mexico Uniform Securities Act. An order 
shall not be'issued pursuant to this per ir except in aecordance with inns 5 On E of this section, 
without: . 

(1) appropriate notice to the applicant or registrant; 
(2) opportunity for hearing; and 
(3) findings of fact and conclusions of lawin a ink 

G. A person that controls, directly or indirectly, a person not in compliance with this section 
may be disciplined by order of the director pursuant:to Subsection A or B of this section, or both, 
to the same extent as the noncomplying person, unless the controlling person did not know, and in 
the exercise of reasonable care could not have ican of the existence of conduct that is'a ground 
for discipline pursuant to this section: 

H. The director shall not institute a natoading pursuant to Subsection A or B sf this section 
based solely on material facts actually known by the director unless an investigation or the pro- 
ceeding is instituted within one year after the director actually acquires ee of the material 
facts. | ers 


History: Laws 2009, ch, 82, § 412. Effective dates. — Laws 2009, ch, 82,.§ 704-made the 


New Mexico Uniform Securities Act effective January 1, 
2010, 
ARTICLE 5 


Fraud and Liabilities 


58-138C-501. Securities fraud. poi 


It is unlawful for a person, in connection with the offer, sale or saat ou ofa security divcally or 
indirectly: 

A. to employ a device, scheme or artifice to defraud; 

B... to make an untrue statement of a material fact or to omit.to state a imipeniel fact. necessary 
in order to make the statement made, in the light of the circumstances pussiant to which it is 
made, not misleading; or 

C... to engage in an act, practice. o or. course of busines that operates or would operate asa fraud 
or deceit upon another person, ) 


History: Laws 2009,ch. 82, § 501. re ..) ANNOTATIONS 


Effective dates. — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January 1, Cases under prior law. — The pre-2010 cases below 
2010. were decided under the former New Mexico Securities Act 
‘ ' of 1986, Chapter 58, Article 13B, Due to the similarities 
between the two laws, the case annotations york: ‘been 
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retained and included as annotations to the New Mexico 1974-NMCA-109, 86 N.M. 785, 527 P.2d 498, cert. denied, 
Uniform Securities Act. 86 N.M. 730, 527 P.2d 493 (decided under former law), 
The renewal or rollover of an existing promis- Sufficient evidence to establish requisite fraudu- 
sory note constitutes an offer to sell, a sale, an offer lent intent. State v, Gardner, 1985-NMCA-084, 103 N.M. 
to purchase or a purchase of a security. State v. Collins, 320, 706 P.2d 862, cert. denied, 103 N.M. 287, 705 P2d 
2007-NMCA-106, 142 N.M. 419, 166 P.3d 480, cert. denied, 1138 (decided under former law), 
2007-NMCERT-008, 142 N.M. 434, 166 P.3d 1088. By failing to object, defendant waives not requir- 
Fraud essential element of securities fraud. — It ing jury finding on security's presence, — There was 
is necessary to prove conduct that would constitute the no reversible.error where the jury instructions failed to 
crime of fraud before one can be found guilty of securities require the jury to make a finding that the essential ele- 
fraud. State v. McCall, 1983-NMCA-109, 101 N.M. 616, ment of a security was present in the case, and further 
686 P.2d 958, rev'd on other grounds, 1984-NMSC-007, failed to set forth the legal test of a security for jury de- 
101 N.M. 32, 677 P.2d 1068 (decided under former law). liberation, because defendant failed to object or to tender 
Fraud and fraudulent securities practice sepa- his own instruction, State v. Shade, 1986-NMCA-072, 104 
rate offenses. — An analysis of the offense of fraud and N.M..710, 726 P.2d 864, overruled on other grounds by 
the crime of fraudulent securities practice reveals that State v. Olguin, 1994-NMCA-050, 118 N.M. 91, 879 P.2d 92 
the two offenses’ have different elements; therefore, a de- (decided under former law), 
fendant may be convicted and sentenced for both general False statement that securities sold would be 
fraud and securities fraud. State v. Ross, 1986-NMCA-015, registered. — Defendants violated the New Mexico Se- 
104 N.M. 23, 715 P.2d 471. curities Act in making a false statement to plaintiff that 
This offense does not require proof of the same elements securities sold to plaintiff would be registered, when in 
of general fraud, as general fraud is defined under Sec- fact. defendants had no intention of registering plaintiff's 
tion 30-16-6 NMSA 1978. State v. Shade, 1986-NMCA-072, stock, and one defendant knew that his representation to 
104 N.M. 710, 726 P.2d 864, overruled on other grounds by that effect was false at the time he made the statement 
State v. Olguin, 1994-NMCA-050, 118 N.M. 91, 879 P.2d 92. to plaintiff. Stone v, Fossil Oil & Gas, 657 F. Supp. 1449 
Defendant's intent in making fraudulent state- (D.N.M..1987).(decided under former law). 
ment irrelevant under section. — Although in Law reviews. — For article, "A Survey of the Securi- 
common-law fraud the plaintiff must prove that the de- ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972), 
fendant intentionally deceived him, the intent with which For article, "The Use (or Abuse) of the Limited Partner- 
the defendant makes the statement is irrelevant under ship in Financing Real Estate Ventures in New Mexico," 
the terms of this section, which requires only that the see 3 N,M.L. Rev, 251 (1973), 
statement made be false and material or that the omission For comment, "Securities: Private’ Placements in New 
be of a material fact necessary to make true the statement Mexico," see 7 N.M.L, Rev. 105 (1976-77). 
made, Treider v, Doherty & Co., 1974-NMCA-109, 86 N.M. Am, Jur. 2d, A.L.R. and C.J.S. references. — 69A 
735, 527 P.2d 498, cert, denied, 86 N.M. 730, 527 P.2d 493 Am. Jur, 2d Securities Regulations - State §.193 et seq. 
(decided under former law). Corporate insiders nondisclosure of information to seller 
Under the former law, embodied in Section 58-13-39A or purchaser of corporation's stock as manipulative or de- 
NMSA 1978, defendants need not have had specific intent ceptive device prohibited by § 10(b) of the Securities Ex- 
to defraud purchasers in order, to be guilty of securities change Act of 1934 (15 US.C., § 78j(b)), 22 A.L.R.3d 793. 
fraud. State v. Shade, 1986-NMCA-072, 104 N.M. 710, 726 When is it unnecessary to show direct reliance on mis- 
P.2d 864, overruled on other grounds by State v. Olguin, representation or omission in civil securities fraud action 
1994-NMCA-050, 118 N.M. 91, 879 P.2d 92. under § 10(b) of the Securities Exchange Act of 1934 (15 
Standard of proof. — Since the term "fraud," as used USCS § 78j(b)) and SEC Rule 10b-5 (17 CFR § 240.10b, § 
in this section, is not the equivalent of actual fraud or con- 240,10b-5), 93 A.L.R. Fed, 444, 
scious deceit, the quantum of proof requirements as to ac- Who may be liable in actions under § 12(2) of Securities 
tual fraud are not controlling, and the trial court correctly Act of 1933 (15 USCS § 771(2)), on basis of false or mis- 
instructed the jury that the standard of proof was by a leading statement in prospectus or oral communication, 
preponderance of the evidence. Treider v. Doherty & Co, . 106 A.L.R. Fed. 753." 


58-13C-502. Prohibited conduct in providing investment advice. 


A. Itis unlawful for a person that advises others for compensation, either directly or indirectly 
or through publications or writings, as to the value of securities or the advisability of investing in, 
purchasing or selling securities or that, for compensation and as part of a regular business, issues 
or promulgates analyses or reports relating to securities: — 

(1) to employ a device, scheme or artifice to defraud another person; or 
' (2) to engage in an act, practice or course of business that operates or would operate as a 
fraud or deceit upon another person. 

B. A rule adopted pursuant to the New Mexico Uniform Securities Act [58-13C-101 NMSA 
1978] may define an act, practice or course of business of an investment adviser or an investment 
adviser representative as fraudulent, deceptive or manipulative and may prescribe means reason- 
ably designed to prevent investment advisers and investment adviser representatives from engag- 
ing in acts, practices and courses of business defined as fraudulent, deceptive or manipulative. 

C. Arule adopted pursuant to the New Mexico Uniform Securities Act may specify the contents 
of an investment advisory contract entered into, extended or renewed by an investment adviser. 
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History: Laws 2009, ch. 82, § 502. Standard of proof. — Since the term "fraud," as used 
Effective dates. — Laws 2009, ch. 82, § 704 made the in this section, is not the equivalent of actual fraud or 
New. Mexico Uniform Securities Act effective January 1, conscious deceit, the quantum of proof requirements as 
2010. , to actual fraud are not controlling, and the trial court cor- 
- rectly instructed the jury that the standard.of proof was. 

ANNOTATIONS -  by-a preponderance of the evidence, Treider v. Doherty & 


Cases under prior law. — The pre-2010 cases below Co., 1974-NMCA-109, 86 N.M. 735,527 P.2d 498, cert. de- 


weré decided under the former New Mexico Securities Act nied, 86 N.M. 730, 527 P.2d 493 (decided under former 


of 1986, Chapter 58, Article 13B,"Due to the similarities law). 
between the two laws, the case annotations have been Sufficient evidence to establish requisite fraudu- 


lent intent, State v. Gardner, 1985-NMCA-084, 103 N.M. 
Fe eee eepeinaennige Agile gah Se ae 320, 706 P.2d 862, cert, denied, 103 N.M. 287, 705 P.2d 


Fraud essential element of sétiirition traudie: it 1138 (decided under Nig pre ). ee gi spe 
is necessary to prove conduct that would constitute the _Law pir beach Ms BrLar. ken 4 play ad cit Cent 
crime of fraud before one can be found ‘guilty of securities ties Act of New Mexico," see 2 N.M.L. Rev. ). 


fraud. State v. McCall, 1983-NMCA-109, 101 N.M: 616, For article, "The Use (or Abuse)-of the Limited Partner- 
686 P.2d 958, rev'd on other grounds, 1984-NMSC-007, ship-in Financing Real Estate Ventures in. New Nea ea; 
101 N.M. 32, 677 P.2d 1068 (decided under former law). ses S.N-MdadRey. 25):61978) 

Defendant's intent in making fraudulent state- For comment, "Securities: Private Placements in New 
ment irrelevant under section. — Although in Mexico," see 7 N.M.L. Rev. 105 (1976-77). 
common-law fraud the plaintiff must prove’ that the de- Am. Jur, 2d, A.L.R. and C.J.S. references. — 69A 
fendant intentionally deceived him, the intent with which Am. Jur, 2d Securities Regulations - State § 193 et.seq. 
the ‘defendant makes the’ statémeni is dirclevant-under Corporate insiders nondisclosure of information to’seller 
the terms of this section, which requires only that the or purchaser of corporation's stock as manipulative or de- 
statement made be false and material or that the omission ceptive device prohibited by § 10(b) of the Securities Ex- 
be of a material fact necessary to make true'the statement change Act of 1934 (15 U.S.C., §'78j(b)), 22 A.L.R.3d 793, 
made. Treider v, Doherty & Co., 1974-NMCA-109, 86'N.M. Scienter requirement in actions under antifraud provi- 
735, 527 P.2d 498, cert. denied, 86 N.M. 730, 527 P.2d 493 sion of Investment Advisers Act (15 USCS § 80b-6), 133 
(decided under former law). A.L.R, Fed, 549, ; 


58-13C-503, Evidentiary burden. 


A. In a civil action or administrative proceeding pursuant to the New Mexico Uniform Secu- 
rities Act [58-18C-101 NMSA 1978], a person claiming an exemption, exception, preemption or 
exclusion has the burden to prove the applicability of the claim. 

B. In a criminal proceeding pursuant to the New Mexico Uniform: Securities Act, a person 
claiming an exemption, exception, preemption or exclusion has the burden of going forward with 
evidence of the claim... , | 


History: Laws 2009, ch. 82, § 503. Effective dates, — Laws 2009, ch. 82, § 704 made the 


New Mexico Uniform Securities Act effective January 1, 
2010. 


58-13C-504. Filing of sales and advertising literature. 


A. Except as otherwise provided in Subsection B of this section, a rule adopted or order issued 
pursuant to the ‘New Mexico Uniform Securities Act [58-13C-101 NMSA 1978] may require the 
filing of a prospectus, pamphlet, circular, form letter, advertisement, sales literature or other ad- 
vertising record relating to a security or investment advice addressed or intended for distribution 
to prospective investors, including clients or prospective clients of a person registered or required 
to be registered as an investment adviser. 

B. This section does not apply to sales and advertising literature specified i in Subsection A of 
this section that relates to a federal covered security or a federal covered investment adviser or 
that the director determines by rule or order to be excluded from the requirements of Subsection 
A of this section. 


History: Laws 2009, ch. 82, § 504. For note, "State Securities Law: A Valuable Tool for 
Effective dates. — Laws 2009, ch.'82, § '704 made the Regulating Investment Land Sales," see 7 N.M.L. Rev. 265 
New Mexico Uniform Securities Actieffective January 1, (1977). ; 
2010. + i ) . Am, Jur, 2d, ALR. are C.J.S. references. — 69A 


ANNOTATIONS. Am, Jur, 2d Securities Regulation. - State § 80. 


Law reviews. — For article, "A Survey of the Securi- 
ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 


c 
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Construction and effect of § 12 of the Securities Act of selling of securities, 50 A,\L.R.2d. 1228, 106 A.L.R, Fed, 
1933 (15 U.S.C. § 771) relating to civil liabilities arising 753, 110 A.L.R. Fed, 97. 
in connection with prospectus and communications in 


58-13C-505. Misleading filings. , : 


It is unlawful for a person to make or cause to be made, in a record that is used in an action or 
proceeding or filed pursuant to the New Mexico Uniform Securities Act [58-13C-101 NMSA 1978], 
a statement that, at the time and in the light of the circumstances pursuant to which it is made, 
is false or misleading in a material respect or, in connection with the statement, to omit to state a 
material fact necessary to make the statement made, in the light of the circumstances pursuant to 
which it was made, not false or misleading. 


History: Laws 2009, ch. 82, § 505. Effect, as between stockbroker and customer, of broker's 
Effective dates. — Laws 2009, ch, 82, § 704 made the mistaken sale of stock or other security other than that 
New Mexico Uniform Securities Act effective January 1, intended by customer, 48 A.L.R.3d 518. 
2010. What constitutes "willfulness" for purposes of criminal 
ANNOTATIONS provisions of federal securities laws, 136 A.L.R., Fed. 457. 


Am. Jur. 2d, A.L.R. and'C.J.S. references. — 69A 
Am. Jur. 2d Securities Regulations - State $113, . ° 


: 


58-13C-506. Misrepresentations concerning registration or exemption. 


The filing of an application for registration, a registration statement, a notice filing pursuant 
to the New Mexico Uniform Securities Act [58-13C-101 NMSA 1978], the registration of a person, 
the notice filing by a person or the registration of a security pursuant to that act does not con- 
stitute a finding by the director that a record filed pursuant to the New’ Mexico Uniform Securi- 
ties Act is true, complete and not misleading. The filing or registration or the availability of an 
exemption, exception, preemption or exclusion for a security or a transaction does not mean that 
the director has passed upon the merits or qualifications of, or recommended or given approval 
to, a person, security or transaction. It is unlawful to make, or cause to bemade, to:a purchaser, 
customer, client or prospective customer or client a representation inconsistent with this section. 


History: Laws 2009, ch. 82, § 506. Effective dates. — Laws 2009, ch. 82, § 704 made the 
; New, Mexico Uniform Securities Act effective January 1, 
2010. 4 


58-13C-507. Qualified immunity. 


A broker-dealer, agent, investment adviser, federal. covered, investment adviser or investment 
adviser representative is not liable to another broker-dealer, agent, investment adviser, federal 
covered investment adviser or investment adviser representative for defamation relating toa 
statement that is contained in a record required by the director, or designee of the director, the 
securities and exchange commission or a self-regulatory, organization, unless the person knew, or 
should have known at the time that the statement was made, that it was false in a material re- 
spect or the person acted in reckless disregard of the statement's truth or falsity. 


History: Laws 2009, ch, 82, § 507. penalties under that Act,do not place defendants in double 
Effective dates. — Laws 2009, ch, 82, §.704 made the jeopardy under N.M. Const., art. II, § 15, or under Section 30- 
New Mexico Uniform Securities Act effective January 1, 1-10 NMSA 1978, State v, Kirby, 2003-NMCA-074, 1383 N.M. 
2010. 782, 70 P.3d 772, cert. denied, 133 N.M. 771, 69 P.3d 237. 
ANNOTATIONS . 


Double jeopardy. — Criminal prosecutions under the 
Securities Act, following administratively imposed civil 
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§8-138C-508. Criminal penalties. 


A. A person who willfully violates Section 501 [58-13C-501 NMSA 1978] or 502 [58-13C-502 
NMSA 1978] of the New Mexico Uniform Securities Act is guilty of a third degree felony and, upon 
conviction, shall be fined not more than five thousand dollars ($5,000) or imprisoned not more 
than three years, or both, for each violation. For purposes of Subsection B of Section 31-18-13 
NMSA 1978, the minimum term prescribed by this subsection is three years, 

B. A person who willfully violates Section 505 [58-13C-505 NMSA 1978] of the New Mexico 
Uniform Securities Act knowing the statement made to be false or misleading in a material re- 
spect is guilty of a third degree felony and, upon conviction, shall be fined not more than five 
thousand dollars ($5,000) or imprisoned not more than three years, or both, for each violation. For 
purposes of Subsection B of Section 31-18-13 NMSA 1978, the minimum term prescribed by this 
subsection is three years. 

C. No criminal penalties apply to violations of Seakich 504 [58-13C-504 NMSA 1978] of the 
New Mexico Uniform Securities Act or the notice filing requirements of Section 302 [58-13C-302 
NMSA 1978] or 405 [58-13C-405 NMSA 1978] of that act, 

D. Except as provided in Subsections A through C of this section, a person who willfully vio- 
lates any provision of the New Mexico Uniform Securities Act [68-138C-101 NMSA 1978] or a rule 
adopted or order issued pursuant to that act is guilty of a fourth degree felony and, upon convic- 
tion, shall be fined not more than five thousand dollars ($5,000) or imprisoned not more than eigh- 
teen months, or both, for each violation. For purposes of Subsection B of Section 31-18-13. NMSA 
1978, the minimum term prescribed by this subsection is eighteen months. 

E. An individual convicted of violating a rule or order pursuant to the New Mexico Uniform 
Securities Act may be fined, but shall not be imprisoned, if the individual did not have bake gi 
of the rule or order. 

F. For the purposes of this section, "willfully" means purposely or intentionally committing dive 
act or making the omission and does not require.an intent to violate the law or knowledge that the 
act or omission is unlawful. 

G. Each offense shall constitute a separate offense, and a prosecution for any one of such of- 
fenses:shall- not bar prosecution or conviction for any other offenses. 

H.. All persons convicted of criminal violations of the New Mexico Uniform Securities Act shall 
be sentenced in accordance with the Criminal Sentencing Act [31-18-12 NMSA 1978] or its succes- 
sor statute. - 

I, No indictment or information may be brought pursuant to this section more ai five years 
after the alleged violation. 

J. The attorney general or the proper district attorney, with or without a referral from the 
director, may institute criminal proceedings pursuant to the New Mexico Uniform Securities Act. 
The attorney general or district attorney may request assistance from the director or employees of 
the division. When so requested by the director, the attorney general shall commission as a special 
assistant attorney general any attorney employed by the director or contracted with by the direc- 
tor and approved by the attorney general to assist the director in carrying out the director's duties, 
including providing legal advice and prosecuting offenders. 

K. The New Mexico Uniform Securities Act does not limit the power of New Mexico to punish a 
person for conduct that constitutes a crime pursuant to other laws of New Mexico. 


History: Laws 2009, ch. 82, § 508. retained and included as annotations to the New Mexico 


Effective dates. — Laws 2009, ch. 82, § 704 made the Uniform Securities Act. 
New Mexico Uniform Securities Act effective January 1, Knowledge not requisite for conviction for viola- 
2010. tion of former 58-18-4 NMSA 1978. — The wording of 
Cross references, — For uniform jury instructions for Subsection A of former 58-13-43 NMSA 1978 showed that 
securities offenses, see UJI 14-4301 NMRA et seq, knowledge that an item was a security was not a requisite 
for a conviction for violating former 58-13-4 NMSA 1978. 
ANNOTATIONS State v. Sheets, 1980-NMCA-041, 94 N.M. 356, 610 P.2d 
Cases under prior law. — The pre-2010 cases below 760, cert. denied, 94 N.M. 675, 615 P.2d 992. ; 
were decided under the former New Mexico Securities Act _ Law reviews. — For article, "A Survey of the Securi- 
of 1986, Chapter 58, Article 13B. Due to the similarities ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 
between the two laws, the case annotations have been Am. Jur. 2d, A.L.R. and C.J.S, references. — 69A 


Am. Jur, 2d Securities Regulation - State § 235 et seq. 
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58-13C-509. Civil liability. 


A. Enforcement of civil liability pursuant to this section is subject to the federal Securities 
Litigation Uniform Standards Act of 1998 (P.L. 105-353, 112 Stat. 3227, et seq.). 

B. A person is liable to the purchaser if the person sells a security in violation of Section 301 
[58-13C-301 NMSA 1978] of the New Mexico Uniform Securities Act or, by means of an untrue 
statement of a material fact or an omission to state a material fact necessary in order to make the 
statement made, in light of the circumstances pursuant to which it is made, not misleading, the 
purchaser not knowing the untruth or omission and the seller not sustaining the burden of proof 
that the seller did not know and, in the exercise of reasonable care, could not have known of the 
untruth or omission. An action pursuant to this subsection is governed by the following: 

(1) the purchaser may maintain an action to recover the consideration paid for the se- 
curity, less the amount of any income received on the security, and interest at the legal rate of 
interest from the date of the purchase, costs and reasonable attorney fees determined by the 
court, upon the tender of the security, or for actual damages as provided in Paragraph (3) of this 
subsection; 

(2) the tender referred to in Paragraph (1) of this subsection may be,made any time be- 
fore entry of judgment. Tender requires only notice in a record of ownership of the security and 
willingness to exchange the security for the amount specified. A purchaser that no longer owns the 
security may recover actual damages as provided in Paragraph (3) of this subsection; and 

(3) actual damages in an action arising pursuant to this subsection are. the amount that 
would. be recoverable upon a tender less the value of the security when the purchaser disposed of 
it, and interest at the legal rate of interest from the date of the purchase, costs and reasonable at- 
torney fees determined by the court. 

C. A person is liable to the seller if the person buys a security by means of an untrue statement 
of a material fact or omission to state:a material fact necessary in order to make the statement 
made, in light of the circumstances pursuant to which it is made, not misleading, the seller not 
knowing of the untruth or omission, and the purchaser not sustaining the burden of proof that 
the purchaser did not know, and in the exercise of reasonable care could not have known, of the 
untruth or omission, An action pursuant to this subsection is governed by the following: 

(1) the seller may maintain an action to recover the security, and any income received.on 
the security, costs and reasonable attorney fees determined by the court, upon the tender of the 
purchase price, or for actual damages as provided in Paragraph (3) of this subsection; 

(2) . the tender referred to in Paragraph (1) of this subsection may be made any time before 
entry of judgment. Tender requires only notice in a record of the present ability to pay the amount 
tendered and willingness to take delivery of the security for the amount specified. If the purchaser 
no longer owns the security, the seller may recover actual damages as provided in Paragraph (3) 
of this subsection; and 

(3) actual damages in an action arising pursuant to this subsection are the difference be- 
tween the price at which the security was sold and the value the security would have had at the 
time of the sale in the absence of the purchaser's conduct causing liability, and interest at the legal 
rate of interest from the date of the sale of the security, costs and reasonable attorney fees deter- 
mined by the court. 

D. A person acting as a broker-dealer or agent that sells or buys a security in violation of Sub- 
section A of Section 401 [58-13C-401 NMSA 1978] of the New Mexico Uniform Securities Act, Sub- 
section A of Section 402 [58-13C-402 NMSA 1978] of that act or Section 506 [58-13C-506 NMSA 
1978] of that act is liable to the customer. The customer, if a purchaser, may maintain an action 
for recovery of actual damages as specified in Paragraphs (1) through (3) of Subsection B of this 
section, or, if a seller, for a remedy as specified in Paragraphs (1) through (3) of Subsection C of this 
section, 

_E., A person acting as an investment adviser or investment adviser representative that pro- 
vides investment advice for compensation in violation of Subsection A of Section 403 [58-13C-403 
NMSA 1978] of the New Mexico Uniform Securities Act, Subsection A of Section 404 [58-13C-404 
NMSA 1978] of that act or Section 506 [58-13C-506 NMSA 1978] of that act is liable to the client. 
The client may maintain an action to recover the consideration paid for the advice, interest at the 
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legal rate of interest from the date of payment, costs and reasonable attorney fees determined by 
the court. 

F. ‘A person that receives, directly or indirectly, any consideration for providing investment 
advice to another person and that employs a device, scheme or artifice to defraud the other person 
or engages in an act, practice or course of business that operates or would operate as a fraud or 
deceit on the other person, is ge Ss to the other person. An action pursuant to this subsection is 
governed by the following: 

(1) the person defrauded may maintain‘an action to recover the consideration paid for 
the advice and the amount of any actual damages caused by the fraudulent conduct, interest at 
the legal rate of interest from the date of the fraudulent conduct, costs and reasonable attorney 
fees determined by the phen less the amount of Bey income d's hob as a result of the fraudulent 
conduct; and © 

(2) this pipaastien Ades not apply toa Bfoexaaater or its agente if the ivadimient advice 
provided is solely incidental to transacting business as a broker-dealer and no special compensa- 
tion is received for the investment advice. 

G. The following persons are liable jointly and severally with and to the same extent as per- 
sons liable pursuant to Subsections B through F of this section: 

(1) a person that directly or indireetly controls a person liable pursuant to Subsections B 
through F of this section, unless the controlling person sustains the burden of proof that the per- 
son did not know, and in the exercise of reasonable care could not have known, of the existence of 
conduct by reason of which the liability is alleged to exist; 

(2) an individual’ who is a managing partner, executive officer or director of a person 1i- 
able pursuant to Subsections B through ’F of this section, including an individual having a similar 
status or performing similar functions, unless the individual sustains the burden of proof that the 
individual did not know and, in the exercise of reasonable care could not have known,: ‘of the exis- 
tence of conduct by reason of which the liability is alleged to exist; 

(3) an individual who is an employee of or associated with a person liable muidaiint to Sub- 
sections B through F of this section and who materially aids the conduct giving rise to the liability, 
unless the individual sustains the burden of proof that the individual did not know and, in the 
exercise of reasonable care could not have he of the existence of conduct’ BY reason of which 
the liability is alleged to exist; and 

(4) a person that'is a broker-dealer, agent, investment aaviaet or investment ailvider rep- 
resentative that materially aids the conduct giving rise to the liability pursuant to Subsections B 
through F ofthis section; unless the person sustains the burden of proof that’the person did not 
know and, in the exercise of reasonable care could not have known, of the eras HEE of conduct by 
reason of which liability is alleged to exist. ) 

H: A person liable pursuant to this section has a right of contribution as in cases contract 
against any other person liable pursuant to this section for the same conduct. : ab 

I. A cause of action pursuant to this section survives the wig of an individual vitid might 
have been a plaintiff or defendant. 

J. Apperson shall not obtain'relief unless the suit'is desuane 

(1) within two years after discovery of the violation or after yep sene should have Beek 
made by the exercise of reasonable diligence; and 

(2) ‘within five years after the act or transaction constituting the wiolation. 

K... A person that has made, or has engaged in the performance of, a contract in violation of the 
New Mexico Uniform Securities Act or a rule adopted or order issued pursuant to that act, or that 
has acquired a purported right pursuant to the contract with knowledge of conduct by reason of 
which its making or performance was in violation of the New Mexico rowing sca vine uiey 
not base an action on the contract. 

L. A condition, stipulation or provision binding a person shanna or a a aecritdty or 
receiving investment advice to waive compliance with the New Mexico oer Securities spa or 
a rule adopted or order issued pursuant to that act, is void. 

M. The rights and remedies provided by the New Mexico Uniform Securities Act are in aiddi- 
tion to any other rights or remedies that may exist, but that act does not create a cause of action 
not specified in this section or Subsection E of Section 411 [58-18C0-411 NMSA 1978} of that act. 
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History: Laws 2009, ch. 82, § 509. . 

Effective dates. — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January 1, 
2010. 


ANNOTATIONS 


Cases under prior law. — The pre-2010 cases below 
were decided under the former New Mexico Securities Act 
of 1986, Chapter 58, Article 13B. Due to the similarities 
between the two laws, the case annotations have been 
retained and included as annotations to the New Mexico 
Uniform Securities Act. 

Purpose of section, — As opposed to Section 58-13B- 
39 (now Section 58-13C-508), NMSA 1978, which provides 
for criminal penalties, the legislative purpose in enacting 
the civil penalty in this section was that the civil penalty 
constitute an integral part of an overall remedial regu- 
latery and administrative scheme to protect the public, 
State v. Kirby, 2003-NMCA-074, 133 N.M. 782,.70 P.3d 
772, cert. denied, 183 N.M. 727,69 P.3d 237, — 


Civil penalty in Securities Act is more remedial 


than punitive in its effect. While the civil penalty may 
by its nature have effects of deterrence and punish- 
ment, those effects are incidental to and do not override 
the penalty's primarily remedial purpose. State v, Kirby, 
2003-NMCA-074, 133 N.M. 782, 70 P.3d 772, cert. denied; 
133 N.M. 771, 69 P.3d 237. . 

Double jeopardy. — Criminal prosecutions under the 
Securities Act, following administratively imposed civil 
penalties under that Act, do not place defendants in dou- 
ble jeopardy under N.M. Const., art. II, § 15, or under Sec- 
tion 30-1-10 NMSA 1978, State v. Kirby, 2003-NMCA-074, 
133 N.M. 782, 70 P.3d 712, cert. denied, 133 N.M. 771, 69 
P.3d 237. | 

As no special. ralliianabin between purchasers 
and land developers, no constructive fraud arises. 
— Constructive fraud arises only when there exists a 
special confidential or fiduciary relationship between the 
parties to a transaction or contract; it is not actual fraud 
in the sense of actual evil design or contrivance. No such 
confidential or fiduciary relationship exists between pur- 
chasers and land developers. Baum v. Great'W. Cities, Inc., 
703 F.2d 1197 (10th Cir. 1983) (decided under former law). 

Section affords plaintiff remedy of voiding fraud- 
ulent transaction notwithstanding plaintiff's later de- 
lay in disposing of the stock. Treider v. Doherty & Co., 
1974-NMCA-109, 86 N.M. 735, 527 P.2d 498, cert. denied, 
86 N.M. 730, 527 P.2d 493 (decided under former law). 

Fraud allegations in summary judgment motion. 
— Allegations of common-law and security fraud must be 
construed most favorably to the plaintiff in his opposition 
to a motion for summary judgment. Jones v. Ford Motor 


58-13C-510. Rescission offers. 
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Co., 599 F.2d 394 (10th Cir, 1979) (decided under former 
law). 

Agent of seller of unregistered securities. — There 
was substantial evidence in the record to support the trial 
court's determination that defendant was a salesman or 
agent of a seller of an unregistered security. Segal v. Good- 
man, 1993-NMSC-018, 115 N.M. 349, 851 P.2d 471(de- 
cided under former law). 

Law reviews. — For article, "A Survey of the Securi- 
ties Act of New Mexico," see 2 N.M.L:» Rev. 1 (1972). 

For article, "The Use (or Abuse) of the Limited Partner- 
ship in Financing Real Estate Ventures in New Mexico," 
see 3 N.M.L: Rev. 251 (1973), 

For comment, "Securities; Private Placements in New 
Mexico," see 7 N.M.L. Rev. 105 (1976-77). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 69A 


Am. Jur, 2d Securities Regulation - State § 166 et seq. 


What acts in connection with sale of unauthorized se- 
curities will render a person, other than officer or director 
of a corporation, civilly liable under state securities acts 
(blue sky laws) for purchase price, 59 A.L.R.2d 1030, 

Waiver of rights or release of liability, in advance of 
controversy, under state securities act or blue sky law, 61 
A.L.R.2d 1308, 

What gives rise to right of recession under state blue- 
sky laws, 52 A.L.R..5th 491. 

When is it unnecessary to show direct reliance on mis- 
representation or omission in civil securities fraud action 
under § 10(b) of the Securities Exchange Act of 1934 (15 
USCS § 78j(b)) and SEC Rule 10b-5 (17 CFR § 240.10b, § 
240.10b-5), 93 A.L.R. Fed. 444. 

Who may be liable in civil action, under § 12(1) of Secu- 
rities Act of 1933 (15 USCS § 771(1)), for selling or offering 
securities for sale in violation of registration or prospectus 
provisions of Act - post-Pinter cases, 105 A.L.R. Fed. 725. 

Who may be liable in actions under § 12(2) of Securities 
Act of 1933 (15 USCS §.771(2)), on basis of false or mis- 
leading statement in prospectus or oral communication, 
106 A.L.R. Fed. 753. 

Conduct creating civil liability, under § 12(2) of Securi- 


ties Act of 1933 (15 USC § 771(2)), based on misrepresen- 


tations in or omissions from. prospectus or oral communi- 
cation regarding sale of security, 112 A.L.R. Fed, 387. 

Persons entitled to relief under civil liability provisions 
of § 12 of Securities Act of 1933 (15 USC § 771), 113 A.L.R. 
Fed, 575. 

Standard of liability in private actions under § 14(a) of 
Securities Exchange Act of 1934 (15 USCS § 78n(a)) and 
SEC rules thereunder, 125 A.L.R. Fed. 377. 

What constitutes "willfulness" for purposes of criminal 
provisions of federal securities laws, 136 A.L.R. Fed. 457. 


A purchaser, seller or recipient of investment advice shall not maintain an action pursuant to 
Section 509 [58-18C-509 NMSA 1978] of the New Mexico Uniform Securities Act if: 
A. the purchaser, seller or recipient of Senenent aauice receives in a record, before the 


action is instituted: 


(1) an offer stating the ptrcetes: in which liability pursuant to Section 509 of the New 


Mexico Uniform Securities Act may have arisen and fairly advising the purchaser, seller or recipi- 
ent of investment advice of that person's rights in connection with the offer, and any financial or 
other information necessary to correct all material misrepresentations or omissions in the infor- 
mation that was required by the New Mexico Uniform Securities Act to be furnished to that per- 
son at the time of the purchase, sale or investment advice; 

(2) ifthe basis for relief pursuant to this section may have been a ination of Subsec- 
tion B of Section 509 of the New Mexico Uniform Securities Act, an offer to repurchase the security 
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for cash, payable on delivery of the security, equal to the consideration paid, and interest: at the 
legal rate of interest from the date of the purchase, less the amount of any income received: on 
the security; or, if the purchaser no longer owns the security, an offer to pay the purchaser upon 
acceptance of the offer damages in an amount that would be recoverable upon a tender, less the 
value of the security when the purchaser disposed of it, and interest at the legal rate of interest 
from the date of the purchase in cash equal to the damages computed in the manner provided in 
this subsection; 

(3) ifthe basis for relief pursuant to this section may have eas a violation of Subsection! 
C of Section 509 of the New Mexico Uniform Securities Act, an offer to tender the security, on payment 
by the seller of an amount equal to the purchase price paid, less income received on the security by 
the purchaser and interest at the legal rate of interest from the date of the sale; or if the purchaser 
no longer owns the security, an offer to pay the seller upon acceptance of the offer, in cash, damages 
in the amount of the difference between the price at which the security was purchased and the value 
the security would have had at the time of the purchase in the absence of the purchaser's conduct that 
may have caused liability and interest, at the legal rate ‘of interest from the date of the sale; 

(4) ifthe basis for relief pursuant to this section may have been a violation of Subsec- 
tion D of Section 509 of the New Mexico Uniform Securities Act; and if the customer is a purchaser, 
an offer to pay as specified in Paragraph (2) of this subsection; or, if the customer is a seller, an 
offer to tender or to pay as specified in, Paragraph (3) of this subsection; 

(5) ifthe basis for relief pursuant to this section may have been a violation of Subsection 
E of Section 509 of the New Mexico Uniform Securities Act, an offer to reimburse in cash the consider- 
ation paid for the advice and interest at the legal rate of interest from the date of payment; or 

(6) if the basis for relief pursuant to this section may have. been a violation of Subsec- 
tion F of Section 509 of the New Mexico Uniform Securities Act, an offer to reimburse in cash the 
consideration paid for the advice, the amount of any actual damages that may have been caused by 
the conduct ‘and interest at the legal rate of interest from the date of the violation causing the loss; 

B.. the offer pursuant to Subsection A of this séction states that the offer must bé'accepted 
by the purchaser at any time within a specified period of not less than thirty days, or such shorter 
or longer period as the director by order prescribes, and contains such other terms and conditions, 
if any, as the director specifies; 

C. the offer pursuant to Subsection A of this section is delivered to the purchaser, seller or 
recipient of investment advice, or sent in a manner that ensures receipt by the purchaser, seller or 
recipient of investment advice; 

D. the purchaser, seller or recipient of investment advice timely accepts the offer made 
pursuant to Subsections A through C of this section in a record; and | 

E. the offer made and accepted in compliance’ with Subsections A iifrodet D df this section 
is paid in accordance with the terms of the offer; or 

F. the purchaser, seller or recipient of investment advice receives an offer in compliance 
with Subsections A through C of this section but fails to accept the offer in a record within the 
period specified in the offer, 


History: Laws 2009, ch. 82, § 510. Effective dates. — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January 1, 
2010. 
ARTICLE 6 


Administration and Judicial Review 


58-13C-601. Administration. A BOK 


A. The director shall administer the New Mexico Uniform Serutitias Act [58-138C*101 NMSA 
1978]. The director shall’ be appointed by the superintendent of regulation and licensing subject 
to confirmation by the senate. The director shall be chosen solely on the basis of fitness to perform 
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the duties:of:the office and shall have a minimum of five years relevant experience in the se- 
curities or finance field, relevant education and: demonstrable knowledge of securities laws and 
regulations. The division is under the supervision and control of the superintendent of regulation 
and licensing, subject, however, to the exemptions set forth in Section 9-16-11 NMSA 1978.The 
director shall, with the approval of the superintendent of regulation and licensing; hire pursuant 
to the Personnel Act [10-9-1 NMSA 1978] and assign duties to employees necessary to assist the 
director in the director's duties, and the director may, with the approval of the superintendent of 
regulation and licensing, appoint commissioned peace officers who shall have the powers of police 
officers for the purpose of investigating and enforcing the provisions of the New Mexico Uniform 
Securities Act. Such peace officers shall comply with the certification provisions of Section 29-7-6 
NMSA 1978. 

B.. The director may by rule impose fees as necessary for examination, claims of exemption, 
requests for advisory opinions and other miscellaneous filings for which no,fees are specified else- 
where in the New Mexico Uniform Securities Act, and may also require payment of reasonable 
costs of investigation resulting from enforcement actions taken pursuant to Section 602 [58-13C- 
602 NMSA 1978], 603 [58-13C-603 NMSA 1978] or 604 [58-13C-604:NMSA 1978] of that act. 

_C.. It is unlawful for the director or an officer, employee or designee. of the director to use for 
personal benefit or the benefit of others records or other information obtained by or filed with the 
director that are not public pursuant to Subsection B of Section 607,[58-13C-607, NMSA 1978] of 
the New Mexico Uniform Securities Act. The New Mexico Uniform Securities Act does not autho- 
rize the director or an officer, employee or designee of the director to disclose the record or informa- 
tion, except in accordance with Section 602 of that act, Subsection C,of Section.607 of that, act or 
Section 608 [58-13C-608 NMSA 1978] of that act. 

D.. Except as stated in the New Mexico Uniform Securities Act, that act does not.create or 
diminish a privilege or exemption that exists at common law, by statute or, by ruleor otherwise. 

,,E. The director may develop and implement inyestor education initiatives to inform the public 
apni investing in securities, with particular emphasis on the prevention and detection of securi- 
ties fraud. In developing and implementing these initiatives, the director may collaborate, with 
public and nonprofit organizations with an interest in investor education. The director may accept 
a grant or donation to the securities enforcement and: investor education fund established,in Sub- 
section F of this section from.a person that is not affiliated with the securities industry or from 
a nonprofit organization, regardless of whether the organization is affiliated with the securities 
industry, to develop and implement investor education initiatives. This subsection does not autho- 
rize the director to require participation or monetary contributions of a registrant in an investor 
education program. 

F. The "securities enforcement and investor education fund" i is created a asa nonreverting fund 
in the state treasury to provide money for the purposes specified in Subsections E and G of this 
section. The division may establish and adopt rules as required to administer the fund. The securi- 
ties enforcement and investor education fund shall be administered by the division. The fund shall 
consist of: 

(1) five dollars ($5.00) of each fee collected from registrants pursuant to Subsections B and 
D of Section 410 [58-13C-410 NMSA 1978] of the New Mexico Uniform Securities Act; 

(2) all or any portion of civil penalties, costs of investigation and other administrative 
assessments collected by the division through enforcement actions pursuant to the New Mexico 
Uniform Securities Act;. 

(3) appropriations, grants or donations to the fund; and 

(4) income from investment of the fund. 

G. Money in the securities enforcement and investor education fund shall be appropriated 
by the legislature to the division and shall be used for consumer education and training in mat- 
ters concerning securities laws and investment issues; education and training of investigative 
and prosecutorial staff of the division; and costs incurred for the investigation and prosecution 
of civil and criminal violations of the New Mexico Uniform Securities Act, including expert and 
other consultant fees, witness fees, deposition costs and travel and training expenses. Money shall 
be disbursed from the fund only on warrant of the secretary of finance and administration upon 
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vouchers signed bythe director or the director's authorized: representative. Any unexpended or 
unencumbered balance remaining at the end of a fiscal year shall not revert to the general fund. 


History: Laws 2009, ch. 82, § 601. ; Effective dates. — Laws 2009, ch. 82, § 704 made the 


Temporary provisions. — Laws 2009, ch, 82, § 702. New Mexico Uniform Securities Act effective January 1, 
provided that on January 1, 2010, all money in the securi- 2010. 


ties education and training fund shall be transferred to 
the securities enforcement and investor education fund. 


58-13C-602. Investigations and subpoenas. 


A. The director may: 

(1) conduct public or private investigations within or outside of New Mexico that the direc- 
tor considers necessary or appropriate to determine whether a person has violated, is violating or 
is about to violate the New Mexico Uniform Securities Act [58-13C-101 NMSA 1978], or a rule ad- 
opted or order issued pursuant to that act, or to aid in the enforcement of the New Mexico SP pieraeh gi 
Securities Act or in the adoption of rules and forms pursuant to that act; 

(2) require or permit a person to testify, file a statement or produce a record, under oath or 
otherwise as the director determines, as to all the facts and circumstances concerning a matter to 
be investigated or about which an action or proceeding is to be instituted; and 

(8) publish a record concerning an action, proceeding or an investigation pursuant to or a 
violation of the New Mexico Uniform Securities Act or a rule adopted or order issued pursuant to 
that act if the director determines it is necessary or appropriate in the public interest and for the 
protection of investors. 

B. For the purpose of an investigation pursuant to the New Mexico Uniform Securities Act, 
the director or the director's designated officer may administer oaths and affirmations, subpoena 
witnesses, seek compulsion of attendance, take evidence, require the filing of statements and 
require the production of any records that the director considers relevant or material to the in- 
vestigation. 

C. Ifa person does not appear or refuses to testify, file a statement, produce records or other- 
wise does not obey a subpoena as required by the director pursuant to the New Mexico Uniform 
Securities Act, the director may apply to the district court of Santa Fe county or other appropriate 
district court or to a court of another state, a federal court or a court of a foreign jurisdiction, or 
the director may refer the matter to the attorney BEHELAl or the proper district attorney to enforce 
compliance. The court may: 

(1) hold the person in contempt; 

(2) order the person to appear before the director; 

(8) order the person to testify about the isola under investigation or in question; 

(4) order the production of records; 

(5) grant injunctive relief, including restricting or prohibiting the offer or sale of securities 
or the providing of investment advice; 

(6) ‘ impose a civil penalty of not more than ten thousand dollars ($10,000) for each viola- 
tion; and 

(7) ‘grant any other necessary or appropriate relief. | 

D. This section does not preclude a person from applying to the appropriate district court or a 
court of another state for relief from a request to appear, testify, file a statement, produce records 
or obey a subpoena. 

E. An individual is not excused from attending, testifying, filing a statement, producing a re- 
cord or other evidence or obeying a subpoena of the director pursuant to the New Mexico Uniform 
Securities Act or in an action or proceeding instituted by the director pursuant to that act on the 
grounds that the required testimony, statement, record or other evidence, directly or indirectly, 
may tend to incriminate the individual or subject the individual to a criminal fine, penalty or for- 
feiture. If the individual refuses to testify, file a statement or produce a record or other evidence 
on the basis of the individual's privilege against self-incrimination, the director may apply to the 
district court of Santa Fe county or other appropriate district court or to a court of another state, 
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a federal court or a court of a foreign jurisdiction to compel the testimony, the filing of the state- 
ment, the production of the record or the giving of other evidence. The testimony, record or other 
evidence compelled pursuant to ‘such an order shall not be used, directly or indirectly, against the 
individual in a criminal case, except in a prosecution for panjuity, or contempt or otherwise failing 
to comply with the order. 

F. At the request of the securities regulator of another state or a foreign jurisdiction, the direc- 
tor may provide assistance if the requesting regulator states that it is conducting an investiga- 
tion to determine whether a person has violated, is violating or is about to violate a law or rule 
of the other state or foreign jurisdiction relating to securities matters that the requesting regu- 
lator administers or enforces. The director may provide the assistance by using the authority to 
investigate and the powers conferred by this section as the director determines is necessary or 
appropriate. The assistance may be provided without regard to whether the conduct described in 
the request would also constitute a violation of the New Mexico Uniform Securities Act or other 
law of New Mexico if occurring in New Mexico. In deciding whether to provide the assistance, the 
director may consider whether the requesting regulator is permitted and has agreed to provide 
assistance reciprocally within its state or foreign jurisdiction to the director on securities matters 
when requested; whether compliance with the request would violate or prejudice the public policy 
of New Mexico; and the availability of resources and employees of the GiEeC ton to carry out the 
request for assistance. 


‘History: Laws 2009, ch. 82, § 602. , For article, "New Mexico Restraint of Trade Statutes - A 
Effective dates. — Laws 2009, ch, 82; § 704 made the Legislative Proposal," see 9 N.M.L. Rev. 1 (1978-79). 
New Mexico Uniform Securities Act effective January 1, Am. Jur. 2d, A.L.R. and C,J.S. references. — 69A 
2010. Am, Jur. 2d Securities Regulations - State §§ 156, 164. 
Civil liability of one making false or fraudulent return 
ANNOTATIONS of process, 31 A.L.R.3d 1393. 
L ‘ bcos IR ticle, "A S f the S fs Investigative authority of administrative agencies in 
sobs nt ete Mexico," By é XML, eae i (1972). rue state regulation of securities, 58 A.L.R.5th 293, 


58-13C-603. Civil enforcement. 


A. Ifthe director believes that a person has engaged, is engaging or is about to engage in an 
act, practice or course of business constituting a violation of the New Mexico Uniform Securities 
Act. [58-18C-101 NMSA 1978] or a rule adopted or order issued pursuant to that act or that a 
person has, is or is about to engage in an act, practice or course of business that materially aids‘a 
violation of the New Mexico Uniform Securities Act or a rule adopted or order issued pursuant to 
that act, the director may maintain an action to enjoin the act, practice or course of business and 
to enforce compliance with the New Mexico Uniform Securities Act or a rule santa or order is- 
sued pursuant to that act. 

B. In an action pursuant to this section and on a proper showing, the court may: 

(1) issue a permanentior temporary injunction, restraining order or declaratory judgment; 
(2) order other appropriate or ancillary relief, which may include: 

(a) .an asset freeze, accounting, writ of attachment, writ of general or snBcific execu- 
tion and appointment of a receiver or ciate Sri that may be the director, for the defendant or 
the defendant's assets; 

(b) ordering the director to take digties and control of a defendant's property, includ- 
ing investment accounts and accounts in a depository institution, rents and profits; to collect debts; 
and to acquire and dispose of property; 

(c) imposing a civil penalty of up to ten thousand dollars ($10,000) for each violation; 

(d) an order of rescission, restitution or disgorgement directed to a person that has 
engaged in an act, practice or course of business constituting a violation of the New Mexico Uni- 
form Securities Act or the predecessor act or a rule adopted or order issued pursuant to the New 
Mexico Uniform Securities Act or the predecessor act; 

(e) ordering the payment of prejudgment and postjudgment interest; and 

(f) ordering the payment of litigation expenses of the director; and 

(3) order such other relief as the court considers appropriate. 
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C. Ifa person violates a provision of the New Mexico Uniform Securities Act and the violation 
is directed toward, targets or is committed against a person who, at the time of the violation, is 
sixty-two years of age or older, the court, in addition to any other civil penalties provided for pur- 
suant to the New Mexico Uniform Securities Actor a rule issued pursuant to that act, may impose 
an additional civil penalty not to exceed ten thousand dollars ($10,000) for each violation. 

D. The.director shall not be required to post.a bond in an action or acai pursuant to the 
New Mexico Uniform Securities Act. ; 


History: Laws 2009, ch. 82, § 603. - Oy Effective dates. — Laws 2009, ch.82, § 704 made the 
New Mexico Uniform Securities Act effective January. 1, 
2010. 


be 


58-13C-604. Adntinigératixe Bufefcdnient: 


A. If the director determines that a person has engaged, is engaging or is about to engage in 
an act, practice or course of business constituting a violation of the New Mexico Uniform Securi- 
ties Act [58-13C-101 NMSA 1978] or a rule adopted or order issued pursuant to that act or, that 
a person has materially aided, is materially aiding or is about.to materially aid an act, practice 
or course of business constituting a violation of the New Mexico Uniform Securities Actor a rule 
adopted or order issued pursuant to that act, the director may: 

(1) issue an order directing the person to cease and desist from engaging: in the act, prac- 
tice or course of business or to take other action neces Heat or appropriate to comply with the New 
Mexico Uniform Securities Act; 

(2) issue an order denying, suspending, revoking or conditioning the exemptions for a 
broker-dealer pursuant to Subparagraph (d) or (f) of Paragraph (1) of Subsection B of Section 401 
[58-13B-401 NMSA 1978] [of] the New Mexico Uniform Securities Act or an investment adviser 
pursuant to Subparagraph (c) of Paragraph (1) of Subsection B of Section 403 [58-18B-403 NMSA 
1978] of that act; or 

(3) issue an order pursuant to Section 204 [58-13B-204 NMSA 1978] of the New. Mexico 
Uniform Securities Act. 

B.. Forany administrative proceeding authorized by the New Mexico Uniform Securities Act, 
including proceedings related to notices and orders pursuant to Section 204 of that act, Subsection 
E of Section 306 [58-18C-306 NMSA 1978]..of that act, Subsection F of Section 412 [58-18C-412 
NMSA. 1978] of that ‘act:or Subsection A of this section: . 

(1). the director may commence an administrative proceeding a entering Bitlis a notice of 
intent to do a contemplated act or a summary order. The notice of intent or summary order may be 
entered without notice and without opportunity for hearing and need not be supported by aside: 
of fact or conclusions of law, but shall be in a record; 

(2) upon entry of-a notice of intent or summary order, the director shall Aaa notify 
in a record all parties against whom action is taken or contemplated that the notice or summary 
order has been entered and the reasons for the notice or summary order, The director shall send 
parties against whom action is taken or contemplated a notice of opportunity for hearing on the 
matters set forth in the order or notice of intent. The notice shall state that the parties have fif- 
teen days from receipt of the notice to file with the director a request in a record for a hearing. 
The director, shall set the matter for hearing no more than sixty nor less than fifteen days from 
receipt of the request for hearing and shall promptly notify the parties of the time and plage for 
hearing; 

(3) ithe director, whether or not a request in a record for hearing is received from any tere 
ested party, may set the matter down for hearing on the director's own motion; 

(4). the director may by order take the action SORISTB NALS I in the notice of intent or make 
a summary order final: 

(a) fifteen days after the parties saainkh whom action is taken or contamplasentee re- 
ceive notice of the right to request a hearing if.those parties fail to request a hearing; or 

(b) one day following the date set for a eta requested vad a sors if the party fails 
to appear at the hearing; 
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(5) if a hearing is requested or ordered, the director, after notice of the opportunity for 
hearing to all persons against whom action is taken or Pete se may modify or vacate the 
order or extend the order until final determination; 

(6) for the purpose of conducting any hearing pursuant to this section, the director shall 
have the power to call any party to testify under oath at such hearing to require the attendance of 
witnesses and the production of books, records and papers and to take the depositions of witnesses; 
and for that purpose the director is authorized, at the request of the person requesting such hear- 
ing or upon the director's own initiative, to issue a subpoena for any witness or a subpoena duces 
tecum to compel the production of any books, records or papers. At the director's option or when 
state law or court rules require such process, the subpoena may be directed to the sheriff or other 
law enforcement agency in the’county where such witness resides; 

(7) a party entitled to a hearing pursuant to this section may appear on the party's own 
behalf or may be represented by an attorney. A party has the right to present all relevant evidence 
and to examine all opposing witnesses who appear on any matter relevant to the issues; 

(8) upon making a request in a record to another party, any party is entitled to: 

(a) obtain the names and addresses of witnesses who will or may be called by the 
other party to testify at the hearing; and 

(b) inspect and copy any documents or items that the other party will or may intro- 
duce in evidence at the hearing; . 

(9) the director shall pass upon the admissibility of evidence and may exclude evidence 
that is incompetent, irrelevant, immaterial or unduly repetitious; 

(10) the director may conduct the hearing, or the director may appoint a hearing officer 
to conduct the hearing. A hearing officer shall have the same powers and authority in conducting 
a hearing as the director. The hearing officer shall be admitted to the practice of law in this state 
and shall be possessed of such additional qualifications as the director may require. The director 
may direct the hearing officer to submit to the director a report setting forth in a record proposed 
findings of fact and conclusions of law and a recommendation of the action to be taken by the direc- 
tor. The director may order additional testimony to be taken or permit the introduction of further 
documentary evidence; and 

(11) a final order or order after hearing shall include entry of findings of fact and conclu- 
sions of law in a record. 

C. In a final order pursuant to Subsection B of this section, the director may impose a civil 
penalty of up to ten thousand dollars ($10,000) for each violation. For purposes of determining the 
amount of a civil penalty imposed pursuant to this subsection, the director shall consider, among 
other factors, the frequency and persistence of the conduct constituting a violation of the New 
Mexico Uniform Securities Act or a rule or order of the director pursuant to that act, the number 
of persons adversely affected by the conduct and the resources of the person committing the viola- 
tion. 

D. Ifa person violates a provision of the New Mexico Uniform Securities Act and the violation 
is directed toward, targets or is committed against a person who, at the time of the violation, is 
sixty-two years of age or older, the director, in addition to any other administrative penalties pro- 
vided for pursuant to the New Mexico Uniform Securities Act or a rule issued pursuant to that act, 
may impose an additional administrative penalty not to exceed ten thousand dollars ($10,000) for 
each violation. 

E. Ina final order, the director may charge the actual cost of an investigation or proceeding for 
a violation of the New Mexico Uniform Securities Act or a rule adopted or order issued pursuant 
to that act. 

F. Ifa petition for judicial review of a final order is not filed in accordance with Section 609 
[58-13C-609 NMSA 1978] of the New Mexico Uniform Securities Act, the director may file a certi- 
fied copy of the final order with the clerk of the appropriate district court. The order so filed has 
the same effect as a judgment of the court and may be recorded, enforced or satisfied i in the same 
manner as a judgment of the court. 

G. Ifa person does not comply with an order pursuant to this section, the director may petition 
the district court of Santa Fe county or other appropriate district court or a court of another state, a 
federal court or a court of a foreign jurisdiction to enforce the order. The court shall not require the 
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director to post a bond in an action or proceeding pursuant to this section, If the court finds, after ser- 
vice and opportunity for hearing, that the person was not in compliance with the order, the court may 
adjudge the person in civil contempt of the order. The court may impose a further civil penalty against 
the person for. contempt in an amount not greater-than ten thousand dollars ($10,000) for each viola- 
tion and may grant any other relief the court determines is just and ERODE in the circumstances. 


History: Laws 2009, ch, 82, § 604. Effective dates. — eabve 2009, ch, 82, §.704 made the 
; New Mexico, Uniform Securities Act effective January 1, 


2010. ° 


58-13C-605. Rules, forms, prea interpretative opinions and hearings. | 


A. . The director may: 

(1) issue forms and orders and, after notice and comment, may adopt, and_amend rules 
necessary or appropriate to carry out the New Mexico Uniform Securities Act [58-18C-101 NMSA 
1978] and may repeal rules, including rules and forms governing registration statements, applica- 
tions, notice filings, reports and other records; | 

(2) by rule, define terms, whether or not used in the New Mexico Uniform Securities Act, 
but those definitions shall not be inconsistent with that act; and . 

(3) by rule, classify securities, persons and transactions and adopt different requirements 
for different classes, 

B... Pursuant to the New Mexico Uniform Securities Act, a rule or form shall not be adopted or 
amended, or an order issued or amended, unless the director finds that the rule, form, order or. 
amendment is necessary or appropriate in the public interest or for the protection of investors and is 
consistent with the purposes intended by the New Mexico Uniform Securities Act. In adopting a rule, 
the director may use the director's own experience, technical competence, specialized knowledge and 
judgment. In adopting, amending and repealing rules and forms, Section 608 [58-18C-608 NMSA 
1978] of the New Mexico Uniform Securities Act applies in order.to achieve uniformity among the 
states and coordination with federal laws in the form and content of registration statements, ap- 
plications, reports and other records, including the adoption of uniform rules, forms and procedures. 

C. Subject to Section 15(h) of the federal Securities Exchange Act and Section 222 of the fed- 
eral Investment Advisers Act of 1940, the director may require that a financial statement filed 
pursuant to the New Mexico Uniform Securities Act be prepared in accordance with generally 
accepted accounting principles in the United States and comply with other requirements speci- 
fied by rule adopted or order issued pursuant to the New Mexico Uniform Securities Act. A rule 
adopted or order issued pursuant to the New Mexico Uniform Securities Act may establish: 

(1), subject to Section 15(h) of the federal Securities Exchange Act and Section 222 of the 
federal Investment Advisors Act of 1940, the form and content of financial statements required 
pursuant to the New Mexico Uniform Securities Act; 

(2) whether unconsolidated financial statements shall be filed; and — 

(3) whether required financial statements shall be audited by, an independent certified 
public accountant. 

D.. The director may provide interpretative opinions or issue Soar enicaa that the director 
will not institute a proceeding or an action pursuant to the New Mexico Uniform Securities Act 
against a specified person for engaging in a specified act, practice or course of business if the deter- 
mination is consistent with that act. A rule adopted or order issued pursuant to the New Mexico 
Uniform Securities Act may establish a reasonable charge for interpretative opinions or determi- 
nations that the director will not institute an action or a proceeding. 

E. A civil or administrative penalty pursuant to the New Mexico Uniform Securities Act shall 
not be imposed for, and liability does not arise from, conduct that is engaged in or omitted in good 
faith believing that conduct conforms to a rule, form or order of the director pursuant, to the New 
Mexico Uniform Securities Act. 

F. A hearing in an administrative proceeding pursuant to the New Mexico Uniform Securities 
Act shall be conducted in public unless the director for good cause consistent with that act deter- 
mines that the hearing will not be so conducted. 
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History: Laws 2009, ch, 82, § 605. 


Effective dates. — Laws 2009, ch. 82, § 704. made the 


New Mexico Uniform Securities Act effective ejputiary in 
2010. 

Cross references. — For filing of pala and paciak 
tions with the records center, see 14-4-3 NMSA 1978, 

For transfers by the supreme court librarian to the re- 
cords center, see 14-4-7 NMSA 1978, 

For securities rules mified bys the director, see 12,11.1.1 
NMAC, ’ 


ANN OTATIONS .. 


Corporation commission's (now public regulation 
commission's) authority to issue security permits 


NEW MEXICO UNIFORM SECURITIES 


58-13C-607 


was cancelled by the legislature with the repeal of 48- 
18-18, 1953 Comp, 1981 Op..Att'y Gen. No, 81-20, 

Law reviews. — For article, "A Survey of the Securi- 
ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972): 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 69A 
Am, Jur. 2d Securities Regulation - State § 153. 

Judicial review of securities and exchange commission 
orders and rules under § 25 of Securities Exchange Act of 
1934 (15 USC.§ 78y), 113 A.L.R. Fed.123. 


58-13C-606. Administrative files and opinions. 


A. The director shall maintain, or designate a person to maintain, a register of applications 
for registration of securities; registration statements; notice filings; applications for registration 
of broker-dealers, agents, investment advisers and investment adviser representatives; notice fil- 
ings by federal covered investment advisers that are or have been effective pursuant to the New 
Mexico Uniform Securities Act [58-13C-101 NMSA 1978] or the predecessor act; notices of claims 
of exemption from. registration or notice filing requirements contained in a record; orders issued 
pursuant to the New Mexico Uniform Securities Act or the predecessor act; and interpretative 
opinions or no action determinations issued pursuant to the New Mexico Uniform Securities Act. 

B. The director shall make all rules, forms, interpretative opinions and orders available to the 
public. 

C. The director shall furnish a copy of a record that i is a public record or a certification that 
the public record does not exist to'a person that so requests. A rule adopted pursuant to the New 
Mexico Uniform Securities Act may establish a reasonable charge for furnishing the record or cer- 
tification. A copy of the record certified ora certificate by the director of a record's nonexistence is 
prima facie evidence of a record or its nonexistence. 


History: Laws 2009, ch. 82, § 606. 

Effective dates, — Laws 2009, ch. 82,§ 704 made the 
New Mexico Uniform Securities Act effective January 1, 
2010. 

Cross references. — For filing of rules and’ regula- 
tions with the records center, see 14-4-3 NMSA 1978. 


ANNOTATIONS 


was cancelled by the legislature with the repeal of 48- 
18-18, 1953 Comp,,1981 Op. Att'y Gen. No, 81-20 (decided 
under former law). 

Law reviews, — For article, "A Survey of the Securi- 
ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 

Am. Jur, 2d, A.L.R. and C.J.S, references. — Investi- 
gative authority of administrative agencies in state regu- 


lation of securities, 58 A.L.R.5th 293. 


Corporation commission's (now public regulation 69A Am. Jur. 2d Securities Regulation - State § 153. 


commission's) authority to issue security permits 


58-13C-607. Public records; confidentiality. 


A. Except as otherwise provided in Subsection B of this section, records obtained by the direc- 
tor or filed pursuant to the New Mexico Uniform Securities Act [58-18C-101 NMSA 1978], includ- 
ing a record contained in or filed with a registration statement, application, notice filing or report, 
are public records and are available for public examination. 

B. The following records are not public records and are not available for public examination 
pursuant to Subsection A of this section: 

(1) arecord obtained by the director in connection with an audit or inspection pursuant to 
Subsection D of Section 411 [58-138C-411 NMSA 1978] of the New Mexico Uniform Securities Act 
or an investigation pursuant to Section 602 [58-13C-602 NMSA 1978] of that act, except that in- 
formation that is introduced at a hearing constitutes public information unless otherwise ordered 
by the director; 

(2) a part ofa record filed in connection with a registration statement pursuant to Sec- 
tions 301-[58-18C-301 NMSA 1978] and 303 [58-13C-303 NMSA 1978] through 305 [58-13C-305 
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NMSA 1978] of the New Mexico Uniform Securities Act or a record pursuant to Subsection D of 
Section 411 of that act that contains trade secrets or confidential information if the person filing 
the registration statement or report has easened a claim of confidentiality: or privilege saete is au- 
thorized by law; 

(3) arecord that is not required to be Biccciien to the director or filed pursuant to the New 
Mexico Uniform Securities Act and is provided to the director yin on the cpumihion that the record 
will not be subject to public examination or disclosure; 

(4) anonpublic record received from a person specified in Subsection A of Section 608 [58- 
13C-608 NMSA 1978] of the New Mexico Uniform Securities Act; and 

(5) any social security number, residential address unless used. as a business address and 
residential telephone number unless used as a business telephone number contained in a record 
that is filed. 

C,. If disclosure is for the purpose of a civil, administrative or criminal investigation, action 
or proceeding or to a person specified in Subsection A of Section 608 of the New Mexico Uniform 
Securities Act, the director may disclose a record obtained in connection with an audit or inspec- 
tion pursuant to Subsection D of Section 411 of that act or a record obtained in connection with an 
investigation pursuant to Section 602 [58-13C-602 NMSA 1978] of that act. 


History: Laws 2009, ch. 82, § 607. ANNOTATIONS 


Effective dates, — Laws 2009, ch, 82, § 704 made the ; 
New Mexico Uniform Securities Act effective January 1, Am. Jur. 2d, A.L.R, and C.J.S. references. — Investi- 


2010. gative authority of administrative agencies in state regu- 
lation of securities, 58 A.L.R.5th 293, ' 


58-13C- 608. Uniformity ery cooperation with other agencies. 


A. The director may, in the director's discretion, cooperate, coordinate, consult and, subject to 
Section 607 [58-138C-607 NMSA 1978] of the New Mexico Uniform Securities Act, share records 
and information with the securities regulator of another state, Canada, a Canadian province or 
territory, a foreign jurisdiction, the securities and exchange commission, the United States depart- 
ment of justice, the commodity futures trading commission, the federal trade commission, the se- 
curities investor protection corporation, a self-regulatory organization, a national or international 
organization of securities regulators, a federal or state banking and insurance regulator and a gov- 
ernmental law enforcement agency to effectuate greater uniformity in securities matters among 
the federal government, self-regulatory organizations, states and foreign governments. 

B. In cooperating, coordinating, consulting and sharing records and information pursuant to 
this section and in acting by rule, order or waiver pursuant to the New Mexico Uniform Securities 
Act [58-13C-101 NMSA 1978], the director shall, in the director's discretion, take into cansiger 
ation in carrying out the public interest the following general policies: 

(1) maximizing effectiveness of regulation for the protection of investors; 

(2) maximizing uniformity in federal and state regulatory standards; and 

(3) minimizing burdens on the business of capital formation, without adversely affecting 
essentials of investor protection, 

C. The cooperation, coordination, consultation and sharing of records and information autho- 
rized by this section includes: 

(1) establishing or employing one or more designees as a cohivel depository for registra- 
tion and notice filings pursuant to the New Mexico Uniform Securities Act and for records re- 
quired or allowed to be maintained pursuant to that act; ) 

(2) developing and maintaining uniform forms; 

(3) conducting a joint examination or investigation; 

(4) holding a joint administrative hearing; 

(5) instituting and prosecuting a joint civil or administrative proceeding; 

(6) sharing and exchanging personnel; 

(7) . coordinating registrations pursuant to Sections 301 [58-18C-301 NMSA 197 8] and 401 
[58-18C-401 NMSA 1978] through 404 [58-18C-404 NMSA 1978] of the New Mexico Uniform Se- 
curities Act and exemptions pursuant to Section 203 [58-13C-203 NMSA 1978] of that act; 


264 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-13C-609 


NEW MEXICO UNIFORM SECURITIES 


58-13C-610 


(8) sharing and exchanging records, subject to Section 607 [58-13C-607 NMSA 1978] of the 


New Mexico Uniform Securities Act; 


(9) aaheeas rules, statements of policy, guidelines, forms and interpretative opinions 


and releases; 


(10) fedrnilatia g common systems anid procedures; 

(11). notifying the public of proposed rules, forms, statements of policy and guidelines; 

(12) attending conferences and other meetings among securities regulators, which may 
include representatives of governmental and private sector organizations involved in capital for- 
mation, deemed necessary or appropriate to promote or achieve uniformity; and 

(13) developing and maintaining a uniform exemption from registration for small issuers 
and taking other steps to reduce the burden of raising investment capital by small businesses. 


History: Laws 2009, ch. 82, § 608. 

Effective dates. — Laws 2009, ch. 82, § 704 made the 
New Mexico Uniform Securities Act effective January a 
2010. 

Cross references. — For the federal commodity fu- 
tures trading commission, see 7 U.S.C. § 4a. 


58-13C-609. Judicial review. 


For the federal securities and exchange commission, see 
15 U.S.C. § 78d, 

For the federal securities investor protection corpora- 
tion, see 15 U.S.C, § 78ccc. 


A. A final order issued by the director pursuant to the New Mexico Uniform Securities Act [58- 
13C-101 NMSA 1978] is subject to judicial review in accordance with the provisions of Section 39- 


3-1.1 NMSA 1978. 


B. The filing of an appeal pursuant to Subsection A of this section does not, unless specifically 
ordered by the court, operate asa stay of the director's order or rule, and the director may enforce 
or ask the court to enforce the order pending the outcome of the review proceedings. 


History: Laws 2009, ch. 82, § 609. 

Effective dates. — Laws 2009, ch, 82, § 704 made the 
New. Mexico Uniform Securities Act effective January 1, 
2010. 


ANNOTATIONS 


Corporation commission (now public regulation 
commission) not authorized to issue sales permit. — 
The authority of the corporation commission (now public 
regulation commission) to review a decision of the chief 
as to the issuance of a permit to sell securities did not 


(now public regulation commission) to issue a permit 
which had been approved by the chief pursuant to former 
Section 58-13-10 NMSA 1978. Unless an aggrieved party 
appealed, the corporation commission (now public regula- 
tion commission) had no basis for exercising any. author- 
ity with respect to a decision of the chief. 1981 Op. Att'y 
Gen. No. 81-20. 

Law reviews. — For article, "A Survey of the Securi- 
ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 69A 
Am, Jur. 2d Securities Regulation - State § 163. 


constitute authorization for the corporation commission 


58-13C-610. Jurisdiction. 


A. Sections 301 [58-13C-301 NMSA 1978] and 302 [58-13C-302 NMSA 1978] of the New Mex- 
ico Uniform Securities Act, Subsection A of Section 401 [58-13C-401 NMSA.1978] of that act, Sub- 
section A of Section 402 [58-13C-402 NMSA 1978] of that act, Subsection A of Section 403 [58-13C- 
' 403 NMSA 1978] of that act, Subsection A of Section 404 [58-138C-404 NMSA 1978] of that act and 
Sections 501 [58-13C-501 NMSA 1978], 506 [58-13C-506 NMSA 1978], 509 [58-138C-509 NMSA 
1978] and 510 [58-13C-510 NMSA. 1978] of that act do not apply to a person that sells or, offers to 
sell a security, unless the offer to sell or the sale is made in New Mexico or the offer to purchase or 
the purchase is made and accepted in New Mexico. 

B. Subsection A of Section 401 of the New Mexico Uniform Securities Act, Subsection A of Sec- 
tion 402 of that act, Subsection A of Section 403 of that act, Subsection A of Section 404 of that act 
and Sections 501, 506, 509 and 510 of that act do not apply to a person that purchases or offers to 
purchase a security, unless the offer to purchase or the purchase is made in New Mexico or the of- 
fer to sell or the sale is made and accepted in New Mexico. 

C. For the purpose of this section, an offer to sell or to purchase a security is made in New 
Mexico, whether or not either party is then present in New Mexico, if the offer: 

(1) originates from within New Mexico; or 
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(2) is directed by the offeror to a place in New a and received at the place to which 
it is directed. ii 

D. For the purpose of this section, an offer to purchase or ot! sell is accepted in New Miesheny 
whether or not either party is then present in New Mexico, if the acceptance: 

(1) is communicated to the offeror in New Mexico and the offeree reasonably bitidved the 
offeror to be present:in New Mexico and the acceptance is received at the place in New Mexico to 
which it is directed;and tds 

(2) has not previously been communicated to ae offeror, orally or in a beiictds outside New 
Mexico. 

E.. An offer to sell or to cael is not manent in New Mexico when a publisher cit@ulates or 
there is circulated on the publisher's behalf in New Mexico a bona fide newspaper or other pub- 
lication of general, regular and paid circulation that is not published in New Mexico, or that is 
published in New Mexico but has had more than two-thirds of its circulation outside New Mexico 
during the previous twelve months or when a radio or television program or other electronic com- 
munication, except specifically addressed electronic mail or messaging, originating outside New 
Mexico is received in New Mexico. A radio or television program or other electronic communication 
is considered as having originated in New Mexico if either the broadcast studio or the originating 
source of transmission is located in New Mexico, unless: 

(1) the program or communication is syndicated and distributed from’ outside New Mexico 
for redistribution to the general public in New Mexico; 

(2) the program or communication is supplied by a radio, television or other electronic 
network with the electronic signal originating from outside New Mexico for redistribution to the 
general public in New Mexico; 

(3) the program or communication is an electronic communication that originates outside 
New Mexico and is captured for redistribution to the general public in New Mexico by a commu- 
nity antenna or cable, radio, cable television or other electronic system; or 

(4) the program or communication consists of an electronic communication that originates 
in New Mexico, but that is not intended for distribution to the general public in New Mexico, . 

F. Subsection A of Section 408 of the New Mexico Uniform Securities Act, Subsection A of 
Section 404 of that act, Subsection A of Section 405 [58-13C-405 NMSA 1978] of that act and Sec- 
tions 502 [58-13C-502 NMSA 1978], 505. [58-18C-505 NMSA 1978] and 506: [58-13C-506 NMSA 
1978] of that act apply to a person ifithe person engages in an act, practice or course of business 
instrumental in effecting prohibited or actionable conduct in New. Mexico, whether or not either 
party is then present in New Mexico. | 


History: Laws 2009, ch. 82, § 610. Effective dates. — Laws 2009, ch. 82, § 704.made the 


New Mexico Uniform Securities Act effective January 1, 
2010. 


58-13C-611. Service of process. 


A. A consent to service of process complying with this section shall be signed and filed in the 
form required by a rule or order pursuant to the New Mexico Uniform Securities Act [58-18C-101 
NMSA 1978]. A consent appointing the director as the person's agent for service of process in a 
noncriminal action or proceeding against the person, or the person's successor or personal repre- 
sentative pursuant to the New Mexico Uniform Securities Act or a rule adopted or order issued 
pursuant to that act after the consent is filed, has the same force and validity as if the service were 
made personally on the person filing the consent. A’person that has filed a consent complying with 
this subsection in connection with a ee Ay erage for registration’ o or notice mene need not 
file an additional consent. 

B. Ifa person, including a nonresident of New Mexico, engages in an act, practice or course 
of business prohibited or made actionable by the New Mexico Uniform ‘Securities Act or a rule 
adopted or order issued pursuant to that act arid the pérson has not filed a consent to service of 
process pursuant to Subsection A of this section, the act, practice or course of business constitutes 
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the appointment of the director as the person's agent for service of process in a noncriminal action 
or proceeding against the person or the person's successor or personal representative. 

C. Service pursuant to Subsection A or B of this section may be made by providing a copy of the 
process to the office of the director, but it is not effective unless: 

(1) the plaintiff, which may be the director, promptly sends notice of the service and a copy 
of the process, return receipt requested, to the defendant or respondent at the address set forth in 
the consent to service of process or, if a consent to service of process has not been filed, at the last 
known address, or takes other reasonable steps to give notice; and 

(2) the plaintiff files an affidavit of compliance with this subsection in the action or pro- 
ceeding on or before the return day of the process, if any, or within the time that the court, or the 
director in a proceeding before the director, allows. 

D. Service pursuant to Subsection C of this section may be used in a proceeding before the di- 
rector or by the director in a civil action in which the director is the moving party. 

E. If process is served pursuant to Subsection C of this section, the court, or the director in a 
proceeding before the director, shall order continuances as are necessary or appropriate to afford 
the defendant or respondent reasonable opportunity to defend. 


History: Laws 2009, ch. 82, § 611. Cross references. — For service of process in the dis- 
Severability. — Laws 2009, ch. 82, § 612 provided that trict court, see Rule 1-004 NMRA and comments, 

if any part or application of this act is held invalid, the 

remainder or its application to other situations or persons ANNOTATIONS 


shall not be affected. Am. Jur, 2d, A.L.R. and C.J.8. references. — 69A 
Effective dates, — Laws 2009, ch. 82, § 704 made the sae Pa a ee ste nate? . 

New Mexico Uniform Securities Act effective January 1, Arai pel BAR aeneities Heuletlan re tate, Baesept beg, 

2010. 


ARTICLE 7 
Transition — 


58-18C-701. Application of act to existing proceedings and existing 
rights and duties. 


A... The predecessor act exclusively governs all actions or proceedings that are pending on the 
effective date of the New Mexico Uniform Securities Act [58-18C-101 NMSA 1978] or may be 
instituted on the basis of conduct occurring before the effective date of the New Mexico Uniform 
Securities Act, but a civil action shall not be maintained to enforce any liability pursuant to the 
predecessor act unless instituted within any period of limitation that applied when the cause of 
action accrued or within five years after the effective date of the New Mexico Uniform Securities 
Act, whichever is earlier 

B. All effective registrations pursuant to the predecessor act, all administrative orders re- 
lating to the registrations, rules, statements of policy, interpretative opinions, declaratory rul- 
ings, no action determinations and conditions imposed on the registrations pursuant to the 
predecessor act remain in effect while they would have remained in effect if the New Mexico 
Uniform Securities Act had not been enacted. They are considered to have been filed, issued or 
imposed pursuant to the New Mexico Uniform Securities Act, but are exclusively governed by 
the predecessor act. 

C. The predecessor act exclusively applies to an offer or sale made within one year after the ef- 
fective date of the New Mexico Uniform Securities Act pursuant to an offering made in good faith 
before the effective date of the New Mexico Uniform Securities Act on the basis, of an exemption 
available pursuant to the predecessor act. 


History: Laws 2009, ch. 82, § 701. ‘4 Effective dates. — Laws 2009, ch. 82, § 704 made the 


New Mexico Uniform Securities Act effective January 1, 
2010. ‘ 
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ARTICLE 13D 


‘Protecting Vulnerable Adults from Financial Exploitation 


Sec. Sec. : } 
58-13D-1. Short title. 58-13D-5. . Delaying disbursements or transactions. ~ | 
58-13D-2. Definitions. 58-13D-6.. Immunity for, delaying. disbursements or. 
58-138D-3, Third-party and agency disclosure. transactions. 

58-13D-4. Immunity for disclosures. » §8-13D-7, Training. ve 


§8-18D-8. Records. 


58-13D-1. Short title. 


This act [58-13D-1 through 58-183D-8 NMSA 1978] may be cited as the "Protecting Vulnerable 
Adults from Financial i Sat Act", 


History: Laws 2017, ch. 106, § 1 Effective dates, — Laws 2017, ch. 106, § 9 made Laws 
2017, ch. 106, § 1 effective July 1, 2017. 


58-13D-2. Definitions. 


As used in the Protecting Vulnerable Adults from Financial Exploitation Act: 7 

A. "agencies" means the securities division of the regulation and licensing department and the 
adult protective services division of the aging and long-term services department; 

B. "agent" means an individual, other than a broker-dealer, who represents a broker-dealer 
in effecting or attempting to effect purchases or sales of securities, or represents an issuer in ef- 
fecting or attempting to effect purchases or sales of the issuer's securities, but a partner, officer or 
director of a broker-dealer or issuer, or an individual having a similar status or performing similar 
functions, is an agent only if the individual otherwise comes within the term. "Agent" does not in- 
clude an individual excluded by rule adopted pursuant to the New Mexico Uniform Securities Act 
[58-13C-101 through 58-138C-701 NMSA 1978]; 

C. "broker-dealer" means a person engaged i in the business of effecting transactions 4 in securi- 
ties for the account of others or for the person's own account. “Broker-dealer" does not include: © 

(1) “an agent; 
(2) - an issuer; 
(3) a bank or savings institution if; 

(a) its activities as a broker-dealer are limited to those’ spedified!4 in: 1) Subsections 
3(a)(4)(B)G) through (vi) and (viii) through (ix) of the federal Securities Exchange Act of 1934, and 
they are unsolicited transactions; 2) Subsection 3(a)(5)(B) of eae act; or 3) Subsection erty aus of 
that act; or 

(b) the bank satisfies the vires described i in Subsection rise ade ee a federal 
Securities Exchange Act of 1934; 

(4) an international banking institution; or 
(5) aperson excluded by rule adopted pursuant to tag New Mexico Uniform Bee Act; 
D. “eligible adult" means: MS 
(1) a person sixty-five years of age or older; or 
(2) anincapacitated person whois eighteen years of age or older; 
E. "financial exploitation" means: . . 
(1). the wrongful or unauthorized taking, withholding, appropriation or use of meen as- 
ets or property of an eligible adult; or 
(2) any act or omission taken by a person, including through the use of a paver of fattorney, 
guardianship or conservatorship of an eligible adult, to: 

(a) obtain control, through deception, intimidation or undue fe remne) over te eli- 
gible adult's money, assets or property to deprive the eligible adult of the ownership, use, benefit or 
possession of the eligible adult's money, assets or property; or 


a 
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) (b) convert. money, assets or property of the eligible adult to deprive such«eligible 
adult of the ownership, use, benefit or possession of the eligible adult's money, assets or property; 

F. "incapacitated person" means a person with a mental, physical or developmental condition 
that substantially impairs the person's ability to provide adequately for the person's own care or 
protection; 

G. "investment adviser" means a person that, for eonipenal Hts engages'in the business of 
advising others, either directly or through publications or writings, as to the value of securities 
or the advisability of investing in, purchasing or selling securities or that, for compensation and 
asa part of a regular business, issues or promulgates analyses or reports concerning securities. 
"Investment adviser" includes a financial planner or other person that, as an integral component 
of other financially related services, provides investment advice to others for compensation as part 
of a business or that holds itself.out as providing investment advice to others for compensation. 
"Investment adviser" does not include: 

(1). an investment adviser representative; 

(2)...a lawyer, accountant, engineer or teacher whose performance of investment advice is 
solely incidental to the practice of the person's profession; »:! a 

(3), a broker-dealer or its agents whose performance of investment leita is solely inciden- 
tal to the conduct of business as a broker-dealer and that does not receive special compensation for 
the investment advice; 

(4) ..a publisher, employee or columnist of a bona fide newspaper, news magazine or busi- 
ness or financial publication of general and regular circulation or an owner operator, producer or 
employee of a cable, radio or television network, station or production facility, if, in either case: 

(a). the financial or business news or advice is contained in a earbliesiaan or broadcast 
disseminated to the general public; and 

(b) the content does not consist of fan dating alivies on the basis of the ithe invest- 
ment situation of each client; 

(5) a federal covered investment adviser; 

(6) a bank or a savings institution; or 

(7) any other person excluded by rule adopted pursuant to the New Mexico Uniform Secu- 
rities Act; 

H. "investment adviser representative" means an individual employed by or associated with a 
New Mexico investment adviser or federal covered investment adviser and who makes recommen- 
dations or otherwise gives investment advice regarding securities, manages accounts or portfolios 
of clients, determines which recommendation or advice regarding securities should be given, pro- 
vides investment advice or holds herself or himself out:as providing investment advice, receives 
compensation to solicit, offer or negotiate for the sale of or for selling investment advice or super- 
vises employees who perform any of the foregoing. "Investment adviser representative" does not 
include an individual who: 

(1) performs only clerical or mministerial acts; 

(2) is an agent whose performance of investment advice is solely incidental to the indi- 
vidual acting as an agent and who does not receive special compensation for investment advisory 
services; . 

(3) _ is employed by or associated with a federal covered investment adviser, unless the in- 
dividual has a place of business in New Mexico, as "place of business" is defined by rule adopted 
pursuant to Section 203A of the federal Investment Advisers Act of 1940 and is: 

(a) an investment adviser representative, as "investment adviser representative’ is 
defined by rule adopted pursuant to Section 203A of the federal Investment Advisers Act of 1940; 
or 

/ (b), nota supervised person. as "supervised person" is defined in Section 202(a)(25) of 
the federal Investment Advisers Act of 1940; or 

(4) is excluded by rule adopted pursuant to the New Mexico Uniform Securities Act; 

I. "issuer" means a person that issues or proposes to issue a security, subject to the following: 

(1) the issuer of a voting trust certificate, collateral trust certificate, certificate of deposit 
for a security or share in an investment company without a board of directors or individuals per- 
forming similar functions.is the person performing the acts and assuming the duties of depositor 
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or manager pursuant to the trust or other agreement or instrument under which the puts is 
issued; 

(2) the issuer of an equipment trust certificate or similar sacinity serving the same pur- 
pose is the person by which the property is or will be used or to which the property or equipment 
is or will be leased or conditionally sold or that; is otherwise contractually responsible for assuring 
payment of the certificate; and 

(3) the issuer of a fractional undivided interest in an oil, gas or other mineral lease or in 
payments out of production pursuant ‘to a lease, right or royalty is the owner of an interest in the 
lease or in payments out of production pursuant to a lease, right or royalty, weeaues whole or frac- 
tional, that creates fractional interests for the purpose of sale; 

J. "qualified individual" means an agent, investment adviser rena haentatics or person who 
serves in a supervisory, compliance or legal capacity for a broker-dealer or investment adviser; and 

K. "savings institution" means an institution organized or chartered pursuant to the laws of 
a state or of the United States, authorized to receive deposits and supervised and examined by 
an official or agency of a state or the United States if its deposits or share accounts are insured 
to the maximum amount authorized by statute by the federal deposit insurance corporation, the 
national credit union share insurance fund or a successor authorized by federal law, or a receiver, 
conservator or other liquidating agent of such institutions or entities. "Savings pigeccrnerte iw does 
not include: 
(1) an insurance company or other pie alpha primarily Sian ety in the buringba of in- 
surance; 

(2) a Morris stil bank; or 

(3) anindustrial loan company that is not an "insured depository institution" as defined in 
Section 3(c)(2) of the Federal Deposit Insurance Act or any successor federal statute. 


History: Laws 2017, ch. 106, § 2. For Section 203 of the federal Investment Advisers Act 


Effective dates. — Laws 2017, ch. 106, § 9 made Laws -of 1940, see 15.U.8.C.S. § 80b-3. 
2017, ch. 106, § 2 effective July 1, 2017. For the Federal Deposit Insurance Act, see 12.U.S.C.S. 
Cross references. — For the federal Securities Ex- § 1811 et seq. 


change Act of 1934, see 15 U.S.C. § 78a et seq. 


58-13D-3. Third-party and agency disclosure. 


A. Ifa broker-dealer, investment adviser or qualified individual reasonably believes that fi- 
nancial exploitation of an eligible adult may have occurred, may have been sgt eh or is is being 
attempted, a broker-dealer, investment adviser or qualified individual: 

(1) shall promptly notify the agencies; 

(2) shall attempt to notify a third-party previously designated by the eligible adult; and 

(3) may attempt to notify a third-party that is not designated but is reasonably associated 
with the eligible adult. 

B. Disclosure shall not be made to a designated third-party that is at the time of disclosure 
suspected of financial exploitation or other abuse of the eligible adult. 


History: Laws 2017, ch. 106, § 3. Effective dates. — Laws 2017, ch. 106, § 9 made Laws 
2017, ch. 106, § 3 effective July 1, 2017. 


58-13D-4. Immunity for disclosures. 


A broker-dealer, investment adviser or qualified individual who, in exercising reasonable care, 
complies with Section 3 [58-13D-3 NMSA 1978] of the Protecting Vulnerable Adults from Finan- 
cial Exploitation Act and has completed the training required pursuant to Section 7°[58-13D-7 
NMSA 1978] of that act shall be immune from saith administrative or civil liability that might 
otherwise arise from such disclosure. 


History: Laws 2017, ch. 106, § 4. Effective dates. — Laws 2017, ch. 106, § 9 made Laws 
) 2017, ch. 106,'8 4 effective July 1, 2017. 
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58-13D-5. Delaying disbursements or transactions. 


A. A broker-dealer or investment adviser may delay a disbursement or transaction from an ac- 
count of an eligible adult or an account on which an eligible adult is a beneficiary if: 

.. (1) the broker-dealer, investment adviser or qualified individual reasonably believes, af- 
ter initiating an internal review of the requested disbursement or transaction and the suspected 
financial exploitation, that the requested disbursement or transaction may regal. in financial ex- 
ploitation of an eligible adult; and 

(2) the broker-dealer or investment adviser: 

(a) immediately, but in no event more than two business days after the requested 
disbursement or transaction, provides written notification of the delay and the reason for the 
delay to all parties authorized to transact business on the account, unless any such party is rea- 
sonably believed to have engaged in suspected or attempted financial exploitation of the eligible 
adult; 

(b) immediately, but in no event more than two business days after the requested 
disbursement or transaction, notifies the agencies; and 

(c). provides, upon a request by the securities division of the regulation and licens- 
ing department, a status report of the internal review required pursuant to Paragraph (1) of this 
subsection. 

B.. Any delay of a diukiweantiohs or transaction as authorized by this section, will expire upon 
the sooner of: 

(1) a determination by the broker-dealer or investment-adviser that the disbursement or 
transaction will not result in financial exploitation of the eligible adult; or 

(2) fifteen business days after the date on which the broker-dealer or investment adviser 
first delayed disbursement or transaction, unless either of the agencies requests that the broker- 
dealer or investment adviser extend the delay, in which case the delay shall expire no more than 
twenty-five business days after the date on which the broker-dealer or investment adviser first 
delayed disbursement or transaction unless otherwise terminated or extended by either of the 
agencies or-an order of a court of competent jurisdiction. 

C. A court of competent jurisdiction may enter an order extending the delay of the disburse- 
ment or transaction or may order other protective relief based on the petition of the director of the 
securities division of the regulation and licensing department, the director of the adult protective 
services division of the aging and long-term services department, the broker-dealer or investment 
adviser that initiated the delay under this section, or other interested party. 


History: Laws 2017, ch. 106, § 5. eT Effective dates. — Laws 2017, ch. 106, § 9 made Laws 
2017, ch. 106, § 5 effective July 1, 2017. 


58-13D-6. Immunity for delaying disbursements or transactions. 


A broker-dealer or investment adviser that, in exercising reasonable care, complies with Sec- 
tion 5 [58-13D-5 NMSA 1978] of the Protecting Vulnerable Adults from Financial Exploitation Act 
and has completed the training required pursuant to Section 7 [58-18D-7 NMSA 1978] of that act, 
shall be immune from any administrative or civil liability that might otherwise arise from such 
delay in a disbursement or transaction in accordance with this section. 


History: Laws 2017, ch. 106, § 6. Effective dates. — Laws 2017, ch. 106, § 9 made Laws 
2017, ch. 106, § 6 effective July 1, 2017. 


58-13D-7. Training: 


‘A. The director of the securities division of the regulation and licensing department shall pro- 
mulgate, by rule, training guidelines or a standardized training curriculum that broker-dealers 
and investment advisers may use. A broker-dealer or investment adviser may develop the broker- 
dealer's or investment adviser's own training as approved by the director. The training required by 
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this section may include indicators of financial exploitation of an eligible adult and the process for 
reporting suspected financial exploitation both internally and to the agencies. 

B. A broker-dealer or investment adviser shall provide training concerning the financial ex- 
ploitation of eligible adults to its employees who are required to be registered in New Mexico as 
agents or investment adviser representatives and who have contact with eligible ipiige and access 
to account ipa ona oe habe basis and as part of their job. 


History: Laws 2017, ch. 106, § 7. Effective dates. — Laws 2017, ch. 106, § 9 made Laws 
2017, ch. 106, § 7 effective July 1, 2017. 


58-13D-8. Records. 


A broker-dealer or investment adviser shall provide access'to or copies of records that are rel- 
evant to the suspected or attempted financial exploitation of an eligible adult to the agencies and 
to law enforcement, either as part of a referral to the agencies, as part of a referral to law enforce- 
ment or upon request of the agencies or law enforcement pursuant to.an investigation. The records 
may include historical records ‘as well as records relating to the most recent transaction or trans- 
actions that may comprise financial exploitation of an eligible adult. All records made available 
pursuant to this section shall not be considered a public record as defined in Subsection G of Sec- 
tion 14-2-6 NMSA ‘1978. Nothing in this provision shall limit or otherwise impede the authority of 
the director of the securities division of the regulation and licensing department to access or exam- 
ine the books and records of broker-dealers and investment advisers as otherwise provided by law. 


History: Laws 2017, ch. 106, § 8. ' Effective dates, — Laws 2017, ch..106,§ 9 made Laws 
2017, ch. 106, § 8 effective July. 1, 2017, 
ARTICLE 14 


Installment Savings: and Investment Certificates 


(Repealed by Laws 1979, cau, Ss it 


58-14-1 to 58-14-21. Repealed. 


Repeals. — Laws 1979, ch. 101, § 1, repeals 58-14-1 to investment certificates and to face amount investment ° 
58-14-21 NMSA 1978, relating to installment savings and certificate companies. 
ARTICLE 15. 
Small Loan Business 
Sec. iF Seales ‘J 1 S&d £ ii 
58-15-1,. Objects and purposes of act, cit vail 8-15-7.. Place of business; change; residence of borrower. 
58-15-2, Definitions. pire 58-15-8. Revocation, suspension and reinstatement of 
58-15-2. Definitions. (Effective January 1, 2023.) © ; ~~ licenses. 
58-15-38. Applicability of act; exemptions; evasions; pen- 58-15-9. Examination of licensee's books and records; 
alty. witnesses, » : 
58-15-3. Applicability of act; exemptions; evasions; pen- 58-15-9. Examination of licensee's Sagoke act records; 
alty. (Bffective January 1, 2023.) witnesses. (Effective January 1, 2023.) 
58-15-4. Application, investigation and fee; agent for ser- 58-15-10. Books and records; annual reports; additional 
vice of process, information, .. CEL | 
58-15-5. Licenses; investigation of application; issuance; §8-15-10.1. Licensee reporting requirements; penalties. 
denial; issuance of renewal license; denial of 58- 1 10. 1, Licensee reporting requirements; penalties. 
renewal license; fitness and character of ap- (Effective January 1, 2023) 
plicant; license fees; licensee bound by.act...«/+); 58 15- 10. 2, Reporting of credit required: » 
58-15-6, Contents and posting of license; limitation of . 58-15-10,2. Reporting of credit required. (Effective Janu- 
authority granted by license; effective date clit ary 1, 2023.) 
of license; minimum assets. ° 58-15-11. - Regulations and orders; certified copies. 
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Sec. Sec. 
58-15-12, Advertising. 58-15-22. Assignments; validity; amount collectible. 
58-15-12. Advertising. (Effective January 1, 2023.) 58-15-23. Violation of general usury laws. 
58-15-13. Licensed offices; other business. 58-15-24, Loans made elsewhere. 
58-15-14, Repealed. 58-15-24, Loans made elsewhere. (Effective January 1, 
58-15-14.1. Charges; method of computation. 2023.) 
58-15-15. Repealed. 58-15-25, Review. 
§8-15-15.1. No prepayment penalty on small loans, 58-15-26, Status of preexisting licensees. 
58-15-16. Loan insurance allowable; financing certain 58-15-27. Amendment. 
premiums prohibited. 58-15-28. Status of preexisting seeped 
58-15-17. Requirements for making and paying of loans; 58-15-29. Director to keep record of fees, expenses and 
incomplete instruments; limitations on disposition of money, 
charges after judgment and interest. 58-15-30. Penalties; general, 
58-15-17. Requirements for making and paying of loans; 58-15-31. Short title. 
incomplete instruments; limitations on 58-15-32. Repealed. 
charges after judgment and interest. 58-15-33. Repealed. 
(Effective January 1, 2023.) 58-15-34. Repealed. 
58-15-18. Repealed. 58-15-35. Repealed. 
58-15-19. Loans under other laws. 58-15-36. Repealed. 
58-15-20, Fees and costs. 58-15-37. Repealed. 
§8-15-20.1. Installment loans; refund anticipation loans; 58-15-38. Repealed. 
insufficient funds; permitted charges. 58-15-39. Duties of division. 
58-15-21. What constitutes loan of money; wage pur- 58-15-40. Financial literacy fund. 
chases. 58-15-41. Preemption. 
58-15-21. What constitutes loan of money; wage pur- 58-15-42. Right of rescission. 


chases. (Effective January 1, 2023.) 


58-15-1. Objects and purposes of act. 


The following are hereby declared to be the objects and purposes of this act: 

A. there exists among citizens of this state a widespread demand for small loans. The scope and 
intensity of this demand have been increased progressively by many social and economic forces; 

B. the expense of making and collecting small loans, which are usually made on comparatively 
unsubstantial security to wage earners, salaried employees and other persons of relatively low 
incomes is necessarily high in relation to the amounts lent; 

C. experience has proven that such loans cannot be made profitably except under special per- 
missive laws and that without such laws many legitimate enterprises are excluded from the small 
loan field; that without laws regulating the making of small loans interest charges are often dis- 
guised by the use of complicated and technical subterfuge to evade the usury law; that without 
regulations, borrowers of small sums are often exploited by charges generally exorbitant in rela- 
tion to those necessary to conduct a small loan business; 

D. itis the intent of the legislature in enacting this statute to bring up to date the law pertain- 
ing to small loans; to insure more rigid public regulation and supervision of those engaging in the 
business of making small loans, and selling insurance in connection therewith; to facilitate the 
elimination of abuse of borrowers; and to establish a system which will more adequately provide 
honest and efficient small loan service and stimulate competitive reductions in charges. 

The legislature expressly declares: that the charges which licensee [licensees] may collect under 
the provisions of this act, while inclusive of pure interest, are recognized as inclusive also of ad- 
equate service fees to the licensees. 

The legislature further declares: that the charges established by this act are limiting maximums, 
fixed after careful study of modernized, adequate and efficiently functioning small loan statutes of 
other states, which will permit licensees hereunder to meet the expense and loss hazard incident to 
the making and servicing of small loans, to the end that licensees may be encouraged to establish 
and maintain supervised and regulated loan agencies, whose competitive operations, while stimulat- 
ing reductions from maximum allowable charges, will provide legitimate sources of loan credit to a 
large class of borrowers throughout the state, who cannot otherwise obtain honest and lawful loan 
accommodations under the general laws of New Mexico governing money, interest and usury. 


History: 1953 Comp., § 48-17-30, enacted by Laws Bracketed material, — The bracketed material was 
1955, ch, 128, § 1. added by the compiler and is not part of the law. 
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Compiler's notes. — The term "this act" means Laws 
1955, ch. 128, §§ 1 to 29 that are presently compiled as 
58-15-1 to 58-15-3, 58-15-6 to 58-15-13 and 58-15- ut to 58- 
15-31 NMSA 1978. 


ANNOTATIONS 


Generally. — Small Loan Act of 1947 (Laws 1947, ch. 
174, since repealed) was not rendered invalid under the 
"enrolled bill rule" merely because of a failure-of the leg- 
islative journals to show that the bill was read publicly 
in full in each legislative house and properly signed by 
officers of both houses in open session. Thompson v. Saun- 
ders, 1947-NMSC-075, 52 N.M. 1, 189 P.2d 87. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-15-2 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am, Jur. 2d Money Lenders and Pagaibinisets §§ 1, 9, 11; 
12, 13, 28; 61, 52; 

Insurance, when one insured as a money lends deemed 
to be totally and continuously unable to transact all busi- 
ness duties, 24.A.L.R. 212, 37 A.L.R. 151, 41 A.L.R. 1376, 
51 A.L.R. 1048, 79 A.L.R. 857, 98 A.L.R. 788. 

Constitutionality of statutes regulating the business of 
making small loans, 69 A.L,R, 581,:125 A.L.R. 748, 149 
A.L.R. 1424. 

Construction and application of provisions of "small loan" 
acts as regards maximum amount of loan, 99 A.L.R. 923. 

Building and loan association as within statute relating 


to lenders of money, 99 A.L.R. 1027... 
58 C.J.S. Money Lenders 8§ 2, 3. 


58-15-2. Definitions. 


The following words and terms when used in the New Mexico Small Loan Act of 1955 have the 
following meanings unless the context clearly requires a different ROR HE The meaning ascribed 
to the singular form applies also to the plural: ; 

A. "consumer" means a person who resides in New Mexico or sie enters into a loan agreement 
in New Mexico; 

B. "consumer reporting agency" means any person that, for monetary fees or dues or on a co- 
operative nonprofit basis, regularly engages in the practice of assembling or evaluating, and main- 
taining, for the purpose of furnishing consumer reports to third parties bearing on a consumer's 
creditworthiness, credit standing or credit capacity, each of the following regarding consumers: 

(1) public record information; or 
(2) credit account information from persons ; who furnish that information regularly and i in 
the ordinary course of business; 

C, "debit authorization" means an authorization signed by a consumer to electronically trans- 
fer or withdraw funds from the consumer's account for the specific purpose of repaying a loan; 

D. "division" means the financial institutions division, of the regulation and licensing depart- 
ment; 

E, "director" means the director of the division; 

F. "installment loan" means a loan in an amount less than or equal to five thousand dollars 
($5,000) that is to be repaid in a minimum of four substantially equal payments of principal and 
interest to pay off a loan in its entirety with an initial stated maturity of not less than one hundred 
twenty days to maturity. "Installment loan" does not mean a refund anticipation loan; 

G. "license" means a permit issued under the authority of the New Mexico Small Loan Act of 
1955 to make loans and collect charges therefor strictly in accordance with the provisions of that 
act. at a single place of business. It shall constitute and shall be construed as a grant of a revocable 
privilege only to be held and enjoyed subject to all the conditions, restrictions and limitations, 
contained in the New Mexico Small Loan Act of 1955 and lawful regulations promulgated by the 
director and not otherwise; 

H. "licensee" means a person to whom one or more licenses have been issued pursuant to the 
New Mexico Small Loan Act of 1955 upon the person's written application. electing to become a 
licensee and consenting to exercise the privilege of a licensee solely in. conformity with the New 
Mexico Small Loan Act of 1955 and the lawful regulations promulgated by. the director under that 
act and whose name appears on the face of the license; 

I. "make a loan" means to originate a new loan agreement or to make any change to the terms 
of an existing loan agreement, including the principal amount financed, the annual percentage 
rate, finance charge, fees or payment schedule; 

J. "person" includes an individual, copartner, association, trust, corporation and any other le- 
gal entity; 

K. "refund anticipation loan" means a loan that is secured by or that the creditor arranges 
or expects to be repaid, directly or indirectly, from the proceeds of the consumer's federal or state 
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personal income tax refunds or tax credits, including any sale, assignment or purchase of.a tax 
refund or tax credit at a discount or for a fee; and 

L. "simple interest" means a method of calculating interest in which the amount of interest is 


calculated: based on the annual percentage rate disclosed in: the loan agreement and is vee 


only on the outstanding principal balance of the loan. 


History: 1953 Comp., § 48-17-31, enacted by Laws 
1955, ch. 128, § 2; 1977, ch, 245, § 60; 2007, ch. 86, § 2; 
2017, ch. 110, § 11; 2019, ch. 201, § 8. 

The 2019 amendment, effective January 1, 2020, 
defined "make a loan" and revised the definition of "con- 
sumer" as used in the New Mexico Small Loan Act of 
1955; in Subsection A, after "person", added "who resides 
in New Mexico or", and after "agreement", deleted "and 


receives the loan proceeds"; added new Subsection I and, 


redesignated former Subsections I through K as Subsec- 
tion J through L, respectively; and in Subsection L, after 
"annual", deleted "interest" and added "percentage". 


Applicability. — Laws 2019, ch..201, § 17 provided the 


provisions of this act apply to loans subject to the New 
Mexico Smal! Loan Act of 1955 and the New Mexico Bank 
Installment Loan Act of 1959 that are executed on or after 
January 1, 2020. 

The 2017 amendment, effective January 1, 2018, de- 
fined “consumer reporting agency", "installment loan" ; 
and "refund anticipation loan" as used in the New Mexico 
Small Loan Act of 1955, and removed the definitions of 
certain terms; added a new Subsection Band redesignated 
former Subsections B through D as Subsections C through 


58-15-2. Definitions. (Effective January 1, 2023.).. 


K, respectively; in Subsection D, deleted:"“department’ or"; 
deleted former Subsection E, which defined "installment 
loan"; added a new Subsection F and redesignated former 
Subsections F and G as Subsections G and H, respec- 
tively; deleted former Subsections H and I, which defined 
"payday loan" and "payday loan product", respectively, 
and redesignated former Subsection J as Subsection I; 
added a new Subsection J; and deleted former Subsection 
K and redesignated former Subsection L as Subsection K. 

Applicability, — Laws. 2017, ch. 110, § 26 provided 
that the provisions of Laws 2017, ch. 110 shall apply to 
loans subject to the New Mexico Small Loan ‘Act of 1955 
and the New Mexico Bank Installment Loan Act of 1959 
executed on or after January 1, 2018. ; 

The 2007 amendment, effective November 1, 2007, 
added the definitions of "consumer", "debit authorization", 
"installment loan", "payday loan", "payday loan product", 
"renewed payday loan", and "simple interest". 
Severability clause. — Laws 2007, ch. 86, § 23 pro- 
vided that if any part or application of the act is held in: 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


The following words and terms when used in the ‘New Mexico Small Loan Act of 1955 have the 
following meanings unless the context clearly requires a different meaning. The meaning ascribed 


to the singular form applies also to the plural: 


A. "consumer" means a person who resides in oe Mexico or who enters into a loan Soa guage 


in New Mexico; 


B. "consumer reporting agency" means s any person that, for Betis ned jd or dues or ona coop- 
erative nonprofit basis, regularly engages in the practice of assembling or evaluating, and main- 
taining, for the purpose of furnishing consumer reports to third: parties bearing on a consumer's 
creditworthiness, credit standing or credit capacity, each bf the shige abe juga consumers: 


(1) public record information; or 


(2) credit account information tit persons who soil i that Meh sates regularly and in 


the ordinary course of business; 


C. “debit authorization" means an authorization signed by a consumer to electronically transfer 
or withdraw funds from the consumer's account for the specific purpose of repaying a loan; 
D. "division" means the financial institutions division of the regia and Ween sing sel 


E. "director" means the director of the division; 


F. “installment loan" means a loan that is not a réfund anticipation loan and is in an amount 
less than or equal to ten thousand dollars ($10,000) that is to be repaid: 

(1) ina minimum of four substantially equal payments of principal and interest to pay off 

a loan in its entirety with an initial stirted “pest hg of not less he th one seicunbsca twenty daye to 


maturity; or ; JO St 


(2) in any number of sapiesits and with any initial stated days to Hiatinriey that Bier no 
finance charge as disclosed pursuant to 12: CFR Part 1026, known as "Regulation 2"; "and with re- 
spect to which no other fees or charges of any kind are imposed at any time; © 

G. "license" means a permit issued under the authority of the New Mexico Small Loan Act of 
1955 to make loans and collect charges therefor strictly in accordance with the provisions of that 
act at a single place of business. It shall constitute and shall be construed as a grant of a revo- 
cable privilege only to be held and enjoyed subject to all the conditions, restrictions and limitations 
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contained in the New Mexico Small Loan Act of 1955 and lawful regulations ort bie chond eg by the 
director and not otherwise; 

H.. "licensee" means a person to whom one or more licenses have been issued pursuant to the 
New Mexico Small Loan Act of 1955 upon the person's written application electing to become a li- 
censee and consenting to exercise the privilege of a licensee solely in conformity with the New Mexico 
Small Loan Act of 1955 and the lawful regulations promulgated by the director meee that act and 
whose name appears on the face of the license; 

I. ‘"make a loan" means to originate a new loan agreement or to make any re to the terms of 
an existing loan agreement, including the principal amount sefineROSA the annual percentage rate, 
finance charge, fees or payment schedule; 

J. "person" includes an individual, copartner, association, trust, corporation and any other legal 
entity; 

K.. "prime rate of interest" means the bank prime loan rate published by the board of governors 
of the federal reserve system on the last business day of the preceding month; 

L.. "refund anticipation loan" means a loan that is secured by or that the creditor arranges or 
expects to be repaid, directly or indirectly, from the proceeds of the consumer's federal or state per- 
sonal income tax refunds or tax credits, including any sale, assignment or purchase of a tax refund 
or tax credit at a discount or for a fee; and 

M. "simple interest" means a method of calculating interest in which the amount of interest is 
calculated based on the annual percentage rate disclosed in the loan agreement and is computed 


only on the outstanding principal balance of the loan. 


History: 1953 Comp., § 48-17-31, enacted by Laws 
1955, ch, 128, § 2; 1977, ch. 245, § 60; 2007, ch. 86, § 2; 
2017, ch, 110, § 11; 2019, ch. 201, § 8; 2022, ch. 23, § 5. 

The 2022 amendment, effective January 1, 2023, revised 
the definition of "installment loan", and defined “prime rate 
of interest", as used in the New Mexico Small Loan Act of 


1955; in Subsection F, after "means a loan", deleted "in an, 


amount less than or equal to five thousand dalla ($5,000) 
that is to be repaid in a minimum of four substantially 


equal payments of principal and interest to pay off a loan in 
its entirety with an initial stated maturity of not less than 
one hundred twenty days to maturity. ‘Installment loan' 
does not mean a refund anticipation loan" and added "that 
is not a refund anticipation loan and is in. an amount less 
than or equal to ten thousand dollars ($10,000) that is to be 
repaid", and added Paragraphs F(1) and F(2); and added a 
new Subsection K and redesignated former Subsections K 
and L as Subsections L and M, respectively. 


58-15-3. Applicability of act; exemptions; evasions; penalty. 


A. A person shall not engage in the business of lending in amounts of five thousand dollars 
($5,000) or less for a loan without first having obtained a license from the director. Nothing con- 
tained in this subsection shall restrict or prohibit a licensee under the New Mexico Small Loan Act 
of 1955 from making loans in any amount under the New Mexico Bank Installment Loan Act of 1959 
[Chapter 58, Article 7 NMSA 1978] in accordance with the provisions of Section 58-7-2 NMSA 1978. 

B. Nothing in the New Mexico Small Loan Act of 1955 shall apply to a person making indi- 
vidual advances of five thousand dollars ($5,000) or less under a written agreement providing for 
a total loan or line of credit in excess of five thousand dollars ($5,000), 

C. A banking corporation, savings and loan association or credit union operating under. the laws 
of the United States or of a state shall be exempt from the licensing requirements of the New Mexico 
Small.Loan Act of 1955, nor shall that act apply to business transacted by any person under the au- 
thority of and as permitted by any such law nor to any bona fide pawnbroking business transacted 
under a pawnbroker's license nor:to bona fide commercial loans made to dealers upon personal prop- 
erty held for resale. Nothing contained in the New Mexico Small Loan Act of 1955 shall be construed. 
as abridging the rights of any of those exempted from the operations of that act from contracting for 
or receiving interest or charges not in violation of an.existing applicable statute of this state. 

D.. The provisions of Subsection A of this section apply to: 

(1) _aperson who owns an interest, legal or.equitable, in the buainess or profits of a Nogunes 
and whose\name does not specifically appear on the face of the license, except a stockholder in a 
corporate licensee; and 

(2) aperson who seeks to evade its application by any device, subterfuge or pretense pa 
soever, including but not thereby limiting the generality of the foregoing: 
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(a) the loan, forbearance, use or sale of credit (as guarantor, surety, endorser, comaker 
or otherwise), money, goods or things in action; 

(b) the use of collateral or related sales or purchases of goods or services or agree- 
ments to sell or purchase, whether real or pretended; 

(c) receiving or charging compensation for goods or services, whether or not sold, de- 
livered or provided; and 

(d) the real or pretended negotiation, arrangement or procurement of a loan through 
any use or activity of a third person, whether real or fictitious. 

EK. A person, copartnership, trust or a trustee or beneficiary thereof or an association or r corpo- 
ration or a member, officer, director, agent or employee thereof who violates or participates in the 
violation of a provision of Subsection A of this section is guilty of a petty misdemeanor and upon 
conviction shall be sentenced pursuant to the provisions of Subsection B of Section 31-19-1 NMSA 
1978. A contract or loan in the making or collection of which an act is done that violates Subsection 
A or D of this section or Section 58-15-17 or 58-15-20 NMSA 1978 is void and the lender has no 
right to collect, receive or retain any principal, interest or charges whatsoever. 

F. A loan in an amount equal to five thousand dollars ($5,000) or less shall be made only pursuant 
to the New Mexico Bank Installment Loan Act of 1959 or the New Mexico Small Loan Act of 1955. 

G. Aviolation of a provision of the New Mexico Small Loan Act of 1955 that constitutes either 
an unfair or deceptive trade practice or an unconscionable trade practice pursuant to Section 57- 
12-2 NMSA 1978 is actionable pursuant to the Unfair Practices Act [Chapter 57, Article 12 NMSA 
1978]. 


History: 1953 Comp., § 48-17-32, enacted by Laws and the New Mexico Bank Installment Loan Act of 1959 
1955, ch. 128, § 3; 1978, ch. 18, § 1; 1977, ch. 245, § 61; executed on or after January 1, 2018, 


1988, ch, 95, § 1; 1987, ch, 127, § 1; 1993, ch. 210, § 4; The 2007 amendment, effective November 1, 2007, 
2007, ch. 86, § 3; 2017, ch. 110, § 12; 2019, ch. 201, § 9. amended Subsection B to delete the former condition that 
The 2019 amendment, effective January 1, 2020, pro- loan contracts with a line of credit in excess of $2,500 be 
vided penalties for violations of the certain provisions of secured by a pledge of real estate. 
the New Mexico Small Loan Act of 1955, and provided Severability clause. — Laws 2007,.ch. 86, § 23 pro- 
that certain violations of the New Mexico Small Loan Act vided that if any part or application of the act is held in- 
of 1955 are also actionable pursuant to the Unfair Prac- valid, the remainder or its application to other situations 
tices Act; in Subsection E, after "of this section", added "or or persons shall not be affected. 
Section 58-15-17 or 58-15-20 NMSA 1978"; in Subsection The 1993 amendment, effective June 18, 1993, in Sub- 
G, after "1955", deleted "which violation consists of a false section E, substituted the language following "Subsection 
or misleading oral or written representation of any kind A of this section" in the first sentence for "is guilty of a 
knowingly made in the extension of credit that may, tends misdemeanor and upon conviction shall be punishable by 
to or does deceive or mislead any person to whom the ex- a fine of not less than one hundred dollars ($100) and not 
tension of credit is made" and added "that", after "consti- more than three hundred dollars ($300) or by imprison- 
tutes", added "either", after "trade practice", added "or an ment of not more than ninety days or by both fine and 
unconscionable trade practice pursuant to Section 57-12-2 imprisonment" and made a stylistic change. 
NMSA 1978 is actionable". 
Applicability. — Laws 2019, ch. 201, § 17 provided the ANNOTATIONS 
provisions of this act apply to loans subject to the New Generally.—Fact that one was licensed as a small loan 
Mexico Small Loan Act of 1955 and the New Mexico Bank operator aaah Laws 1947, ch. 174 (now repealed), did not 
Installment Loan Act of 1959 that are executed on or after preclude it from making loans for more than $500, pro- 
January 1, 2020. ¢ vided it did not charge more than 10% interest per annum. 
_The 2017 amendment, effective January 1, 2018, re = Gngin Mgmt. Co. v. Packs' Auto Sales, 1950-NMSO-001, 54 
vised certain criteria requiring persons who are engaged NM. 64. 213 P.2d 433. . 
in the business of lending to obtain a license from the di- Acts ‘constituting "engaging in the business" of 
rector of the financial institutions division of the regula- lending. — Occasional isolated acts of loaning money to 
tion and licensing department, revised the amount of cer- accommodate one's customers and friends do not consti- 
tain loans that are exempt from the provisions of the New tute "engaging in the business" of loaning money; yet one 
Mexico Small Loan Act of 1955, provided that loans in the act can be sufficient to support a finding that one was en- 


amount of five thousand dollars ($5,000) or less shall be gaged in business. Hammond v. Reeves, 1976-NMCA-069, 
made only pursuant to the New Mexico Bank Installment 89 N.M. 389, 552 P.2d 1237. 


Loan Act of 1959 or the New Mexico Small Loan Act of Where the lender made a relatively small number of 
1955, and provided that certain violations of the:provi- loans and had another business from which he presum- 
sions of the New Mexico Small Loan Act of 1955 constitute ably obtained the majority of his income, it cannot be said 
unfair or deceptive trade practices pursuant to the Unfair that the trial court erred in the conclusion that he was not 
Practices Act; in Subsections A and B, changed "two thou- engaged in the business of lending, Hammond v. Reeves, 
sand five hundred dollars ($2,500)" to "five thousand dol- 1976-NMCA-069, 89 N.M. 389, 552 P.2d 1237. 
lars ($5,000)"; and added Subsections F and G. ; Business establishments dealing with Indians 
Applicability. — Laws 2017, ch, 110, § 26 provided not exempt. — Business establishments, not specially 
that the provisions of Laws 2017, ch. 110 shall apply to licensed as pawnbrokers, located outside of Indian reser- 
loans subject to the New Mexico Small Loan Act of 1955 vations which charged in excess of 12% per annum when 
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loaning money or extending credit to Indians are not ex- Am, Jur. 2d, A.L.R. and C.J.S. references.— 53A 
empt from the provisions of the Small Loan Act. 1970 Op. Am. Jur, 2d Money Lenders and Pawnbrokers §§ 14 et 
Att'y Gen. No, 70-60. .  seq., , 24, 25. 


58 C.J.S. Money Lenders be 


Aaa 


58-15-3. Applicability of act; exemptions; evasions; penalty. (Effective | 
January 1, 2023.) ) 


A. A person shall not engage in the. business of lending in amounts of ten thousand dollars 
($10,000) or less for a loan without first having obtained a license from the director. Nothing con- 
tained in this subsection shall restrict or prohibit a licensee under the New Mexico Small Loan Act of 
1955 from making loans in any amount under the New Mexico Bank Installment Loan Act.of 1959 
[Chapter 58, Article 7 NMSA 1978] in accordance with the provisions of Section 58-7-2 NMSA 1978. 

B. Nothing in the New Mexico Small Loan Act of 1955, shall apply to a person making indi- 
vidual advances of ten thousand dollars ($10,000) or less under a written agreement providing for 
a total loan or line of credit in excess of ten thousand dollars ($1 0,000). 

C.._ A banking corporation, savings and loan association or credit union operating under the 
laws of the United States or of a state shall be exempt from the licensing requirements of the New 
Mexico Small Loan Act of 1955, nor shall that act apply to business transacted by any person un- 
der the authority of and as permitted by any such law nor to any bona fide pawnbroking business 
transacted under a pawnbroker's license nor to bona fide commercial loans made to dealers upon 
personal property held for resale. Nothing contained in the New Mexico Small Loan Act of 1955 
shall be construed as abridging the rights of any of those exempted from the operations of that act 
from contracting for-or receiving anterest or charges not in violation of an existing applicable statute 
of this state. 

D. The provisions of Subsection A of this section apply to: , 

(1) a person who owns an-interest, legal or equitable, in the business or profits of a licensee 
and whose name does not specifically appear on the face of the license, except a stockholder in a 
corporate licensee; 
(2) a person who seeks to evade its application by any device, subterfuge or pretense what- 
soever, including but not thereby limiting the generality of the foregoing: . 
(a) the loan, forbearance, use or sale of credit (as guarantor, surety, endorser, comaker 
or otherwise), money, goods or. things in action; 
(b) the use of collateral or related sales or purchases of. goods'o or services or agreements 
to sell or purchase, whether real or pretended; 
(c).. receiving.or charging compensation for goods or services, whether or not sold, deliv- 
ered or provided; 
(d) the real or pretended negotiation, arrangement or procurement of a loan through 
any use or activity of a third person, whether real or fictitious; 
(e) making loans disguised as a personal property sale and leaseback transaction; 
(P' disguising loan proceeds as a cash rebate for the pretextual installment sale of 
goods or services; and 
-(g) making, offering, assisting. or erranuing a dette to obtain a'loan widhy a greater 
rate of interest, consideration or charge than is permitted by Chapter 58 NMSA 1978 through any 
method, including mail, telephone, internet or any electronic dREADS, Femoigiets of whether one Pelt 
son has a physical location in the state; and 
(3) if the loan exceeds the rate permitted by Chapter 58 NMSA 1978, a person Buh ibPHRE 
to act as an agent, service provider or in another capacity for another entity. that is exempt from the 
New Mexico Small Loan Act of 1955, if, among other things: 
(a) the person holds, acquires: or maintains, directly or indirectly, the predominant 
economic interest in the loan; 
(b) . the person markets, brokers, arranges or facilitates the loan mr holds the right, 
requirement or first right of refusal to purchase loans, receivables or interests in the loans; or 
(c) the totality of the circumstances indicate that the person is the lender and the 
transaction is structured to evade the requirements of the New Mexico Small Loan Act of 1955. 
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In deciding whether the totality of the circumstances indicate that the person is a lender and a 
transaction is structured to evade the requirements of the New Mexico Small Loan Act of 1955, all 
relevant factors may. be considered, including where the person: 1) indemnifies, insures or protects 
an exempt entity for any costs or risks related to the loan; 2) predominantly designs, controls or 
operates the loan program; or 3) purports to act as an agent, service provider or in another capacity 
for an exempt entity while acting directly as a lender in other states. 

E. A person, copartnership, trust,or a trustee or beneficiary thereof or an association or corpo- 
ration or a member, officer, director, agent or employee thereof who violates or participates in the 
violation of a@ provision of Subsection A of this section is guilty of a petty misdemeanor and upon 
conviction shall be,sentenced pursuant to the provisions of Subsection B of Section 31-19-1 NMSA 
1978. A contract or loan in the making or collection of which an act is done that violates Subsection 
A or D of this section or Section 58-15-17 or 58-15-20 NMSA 1978 is void and the lender has no 
right to collect, receive or retain any principal, interest or charges whatsoever. 

F. Aloanin.an amount equal to ten thousand dollars ($10,000) or less shall be made only pur- 
suant to the New Mexico Bank Installment Loan Act of 1959 or the New Mexico Small Loan Act of 
1955. ) 

G. A violation of a provision of the New Mexico Small Loan Act of 1955 that constitutes either 
an unfair or deceptive trade practice or an unconscionable trade practice pursuant to Section 57- 
12-2 NMSA 1978 is actionable pursuant to the Unfair Practices Act. 


History: 1953 Comp., § 48-17-32, enacted by Laws after "individual Ayluaneds of", deleted "five thousand dol- 
1955, ch. 128, § 3; 1973, ch. 18, § 1; 1977, ch. 245, § 61; lars ($8, 000) "and added "ten thousand dollars ($10,000)", 
1983, ch. 95, § 1; 1987, ch. 127, § 1; 1993, ch. 210, § 4; and after "in excess of", deleted "five thousand dollars 


2007, ch. 86, § 3; 2017, ch. 110, § 12; 2019, ch. 201, § 9; ($5,000)" and added "ten thousand dollars ($10,000)"; 
2022, ch. 23, § 6. in Subsection D, Paragraph D(2), added Subparagraphs 

The 2022 amendment, effective January 1, 2023, re- D(2)(e) through D(2)(g), and added Paragraph D(3); and 
vised certain applicability provisions of the New Mexico in Subsection F, after "an amount equal to", deleted "five . 
Small Loan Act of 1955; in Subsection A, after "lending in thousand dollars ($5,000)" and added "ten thousand dol- 
amounts of", deleted "five thousand dollars ($5,000)" and lars ($10,000)". 


added."ten thousand dollars ($10,000)"; in Subsection B, 


58-15-4. Application, investigation and fee; agent for service of process. 


A. .Application for a license.and any annual license renewal shall be in writing under oath and 
in the form prescribed by the director, shall give the exact location where the business is to be con- 
ducted and shall contain such other relevant information as the director may require, including 
identification of all parties in interest and the names and addresses.of all the partners, officers, 
directors, trustees and beneficiaries of any trust and of such principal owners and members as will 
provide the basis for an investigation and findings necessary under Section 58-15-5 NMSA 1978, 
The application shall also include a statement, accepting the license, if granted, as a privilege to 
be enjoyed and exercised only under all the terms and conditions of the New Mexico-‘Small Loan 
Act of 1955 [58-15-31 NMSA 1978] and under all lawful regulations of the director promulgated in 
that act. The applicant shall pay to the director at the time of making application for an original 
license the sum of one thousand dollars ($1,000), 

B. The application shall be accompanied by, and every licensee shall at all times maintain on 
file with the director, a written power of attorney appointing some person, a resident of this state, 
as the licensee's agent for service of all judicial or other process or legal notice and notices provided 
for by the New Mexico Small Loan Act of 1955, unless the licensee has appointed an agent for ser- 
vice of process under another statute of this state. In case of noncompliance with this subsection, 
such service, including service of all notices provided for in the New Mexico Small Loan Act of 1955, 
may be made on the manager or person in charge of the registered office or place of business of the 
licensee, and the director may by order suspend the license pending compliance with this section. 


History: Laws 1978, ch. 7, § 1; 1987, ch. 292, § 1. ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 538A 


Am. Jur. 2d Money Lenders and Pawnbrokers § 14 et seq, 
58 C.J.S. Money Lenders §§ 4, 8. 
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58-15-5. Licenses; investigation of application; issuance; denial; 
issuance of renewal license; denial of renewal license; 
fitness and character of hh ea license fees; licensee 
bound by act. 


A. Upon the filing of an application, whether itis an original or a renewal, the director shall 
investigate the facts concerning the application and the requirements provided in this section. 

B. An‘applicant for license, upon written notice to do so by the director, shall, within twenty 
days after service of the notice, furnish in writing, under oath, to the director all additional infor- 
mation required by the director that may be relevant or, in the opinion ’ of he director, helpful i in 
conducting the investigation. 

C. Failure to comply with the director's requirement for supplemental information or the will 
ful furnishing of false information is sufficient grounds for denial ‘of license. © 

D. False or misleading information willfully and intentionally furnished to the director prior 
to the issuance of any license is grounds for suspension or revocation of any license in accordance 
with the procedures for suspension or revocation ah license in the New, Mexico Small Loan Act of 
1955. 

E. The director shall grant or deny Baek sppbeation for an sriginal liens within sixty days 
from the filing of the application with the required information and fees, unless the period is ex- 
tended by written agreement between the applicant and the director. 

F. In the event the director finds that: 

(1). the financial responsibility, character and general ; fitness of the applicant for an origi- 
nal license and of the individual members and beneficiaries thereof, if the applicant is a copartner- 
ship, association or trust, and of the officers and directors thereof, if the applicant is a corporation, 
are such as to command the confidence of the public and to warrant belief that the business will 
be operated lawfully, honestly, fairly and efficiently within the declared purposes and spins of the 
New Mexico Small Loan Act of 1955; 

(2) allowing the applicant to engage in business will promote the convenience and advan- 
tage of the community in which the business of the applicant is to be conducted; and 

(8) the applicant has available for operation of the business at the specified;location cash 
or its equivalent, convertible securities or receivables of thirty thousand dollars ($30,000) or any 
combination thereof; the director shall enter an order granting the application, file the director's 
findings and, upon payment of the license fee of five hundred dollars ($500), issue and ae a 
license to the applicant. 

G. If the director does not make the findings enumerated in Subsection F of this section, the 
director shall enter an order denying the application, notify the applicant of the denial and retain’ 
the application fee. Within thirty days after the entry of such an order, the Aap shall pee 
written findings and shall deliver a copy to the applicant. 

H. A written application for license renewal shall be filed on or béforé March 31 of each year, 
and thereupon the director shall investigate the facts and review the files of examinations of the 
applicant made by the director's office and of complaints filed’ by borrowers, if on The director 
shall deliver a renewal license to the applicant if the director finds that: 

~ (1) no valid complaints of violations or abuses of the New Mexico Small we Act of 1955 
or of the regulations of the director promulgated under that act have been filed by borrowers; 

(2) examinations of the affairs of the applicant indicate that the business has been con- 
ducted and operated lawfully and ier hy Fee within the declared eureere mit spirit of the New 
Mexico Small Loan Act of 1955; and 

(3) the financial responsibility, experience and general fitness and ished of the appli- 
cant remain such as to command the confidence of the public and to warrant the belief that the 
business will continue to be operated lawfully and efficiently within the purposes and spirit of the 
New Mexico Small Loan Act of 1955. 

I. Ifthe director does not make the findings enumerated in Subsection H of this section, the 
director may.grant a temporary extension of the license not exceeding sixty days pending a hear- 
ing; shall enter an order fixing a date for hearing upon the application; shall notify the licensee 
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thereof, specifying the particular complaints, violations or abuses or other reasons for the direc- 
tor's contemplated refusal to renew the license; and shall afford to the applicant an opportunity 
to be heard, At the hearing, the director shall produce evidence to establish the truth of the 
charges of violation or other grounds specified in the notice, and the applicant shall be accorded 
the right to produce evidence or other matters of defense, If after the hearing the director finds 
that the complaints of violations or other grounds specified in the notice are not well-founded, 
the director shall issue the renewal license. If the director finds that the complaints of violations 
or other grounds are well-founded, the director shall enter an order denying the renewal ap- 
plication and notify the applicant of the denial, returning the renewal license fee tendered with 
the application. Within thirty days after the entry of such an order, the director shall prepare 
written findings and shall deliver a copy of the findings to the applicant. The order shall be sub- 
ject to review as provided in Section 58-15-25 NMSA 1978. The court in its discretion and upon 
proper showing may order a temporary extension of the license pending disposition of the review 
proceedings. 

J. In connection with the determination of fitness and character of an applicant pursuant to 
the provisions of this section, the fact that the applicant or licensee is‘a member of or interested 
financially in, connected or affiliated with, controls or is controlled by or owns or is owned by other 
corporations, partnerships, trusts, associations or other legal entities engaged in the lending of 
money whose policies and practices as to rates of interest, charges and fees and general dealing 
with borrowers are questionable or would constitute violation of the general usury statutes of this 
state or of the declared purposes and spirit of the New. Mexico Small Loan Act of 1955 shall be 
given such consideration and weight as the director determines. 

K. At the time of issuance of original license and each annual renewal thereof, the licensee for 
each licensed office shall pay to the director as a license fee for the period covered by the license 
the sum of five hundred dollars ($500) as a minimum, plus an additional seventy-five cents ($.75) 
for each one thousand dollars ($1,000) or fraction thereof of loans outstanding as of December 31 
next preceding, as shown on the applicant's annual report. In the event that the application for 
annual renewal of the license is delinquent, the licensee shall also pay a delinquency fee of ten 
dollars ($10.00) per day for each day the licensee is delinquent in filing the application for renewal. 

L. In addition to the fees provided for in Subsection K of this section, at the time of issuance of 
original license and each annual renewal thereof, the. licensee for each licensed office shall pay to 
the director as an additional fee for the period covered by the license the sum of two hundred dol- 
lars ($200), which fee shall be deposited into.the financial literacy fund. 

M,:..A.licensee by accepting a license that is issued or renewed or by continuing to operate 
a licensed office under the New Mexico Small Loan Act of 1955 shall by such action be deemed 
to have consented to be bound by the lawful provisions of that act and all lawful requirements, 
regulations. and orders of the director promulgated or issued pursuant to any authorization 
granted in that act. 


History: 1978 Paah . § 58-15-5, enacted by Laws invalid, the remainder or its application to other situa- 
1978, ch. 6, § 1; 1987, ch. 292, § 2: 1998, ch. 210, § 5; tions or persons shall not be affected. 
2007, ch. 86, § 43 2017, ch. 110, § 18. The 1993 amendment, effective June 18, 1993, in 
Cross references: — For exemption of banks, saving Subsection A, deleted language relating to the’ procedure 
and loan associations, and credit unions from licensing re- for application for a license under the New Mexico Small 
quirement, see 58-15-38 NMSA 1978. Loan Act of 1955 and made a stylistic change; substituted 
The 2017 amendment, effective January 1, 2018, pro- "March 31" for "May 1" in Subsection D; added the last 
vided for an additional two hundred dollar ($200) annual sentence to Subsection G; and made stylistic changes 
license fee to be paid by the licensee of each licensed office throughout the section. 
and to be deposited into the financial literacy fund; and 
added a new Subsection L and redesignated the succeed- was ANNOTATIONS 
ing subsection accordingly. Courts not to consider certain matters regard- 
Applicability, — Laws 2017, ch. 110, §. 26 provided ing small loan companies. —) Whether catia 


that the provisions of Laws 2017, ch. 110 shall apply to 
loans subject to the New Mexico Small Loan Act of 1955 3 
s perience justifies a restriction on the number licensed 
and the New Mexico Bank Installment Loan Act of 1959 may be debatable, but these are not considerations for 
executed on or after January 1, 2018. the courts, S.I.C. Finance-Loans of Menaul, Inc. v. Upton, 
The 2007 amendment, effective November 1, 2007, 1966-NMSC-012, 75 N.M..780, 411 P.2d 755. 
simplifies the language and organization of this section. License fap ans OF ait deemed administra: 


Severability clause. — Laws 2007, ch. 86, § 23 pro- tive, — Th fal- welfare ofthe public 18 the prima 
vided that if any part or application of the act is held dibze eh as thea a ha ” 


companies serve the public interest and, if so, whether 
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concern of the legislature in providing for the regulation 
and control. of small loan businesses, and to that end the 
issuance or denial of an application for a small loan license 
is an administrative act and not a judicial function, S.C. 
Finance-Loans of Menaul, Inc. v. Upton, 1966-NMSC-012, 
75 N.M..780, 411 P.2d 755. 

Purpose of "convenience and advantage" clause. 
— The "convenience and advantage" clause of this section 
was adopted to make sure that the needs of the community 
to be served by small loan businesses were not outrun by 
the number of such establishments at the risk of defeat- 
ing the beneficent purposes of the Small Loan Act. S.C. 
Finance-Loans of Menaul, Inc. v, Upton, 1966-NMSC-012, 
75 N.M. 780, 411 P.2d 755. 

Other factors to be considered in licensing are the 
needs of the general public in the community as a whole 
and in the particular area to be served, the number and 
location of other small loan licensees and the effect upon 
them and, in turn, on the service and costs to the public 
of an additional licensee, S.J.C. Finance-Loans of Menaul, 
Ine, v. Upton, 1966-NMSC-012, 75 N.M..780, 411 P.2d 755. 

Facts justifying denial of license. — Where facts 
showed that the presently existing small loan licensees 
were adequately serving the small loan needs of the com- 
munity; that the general economy of the area was leveling 
off; that, of the 18 small loan licensees in the city, two were 
not presently operating, and several showed decreases 
in loans outstanding; that delinquencies in payments of 
loans, suits and repossessions showed an increase and 
that the general indices and criteria measuring factors 
of economic advancement did not indicate such growth at 
the present or in the immediate future as would give rise 
to the conclusion that allowing the applicant to engage in 
business would promote the convenience and advantage 
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of the community in which the business of the applicant 
was to be conducted, the denial of a license to open a small 
loan business was justified. Nationwide Fin. Co, v. State 
Bank Exm'r, 1966-NMSC-070, 76 N.M. 191, 418 P.2d 471. 

Discretion of director. — Under this section, the ex- 
aminer or commissioner (now director) is.given fact-finding 


‘powers, the exercise of which permits certain discretion in 


determining the conditions in the community where the 


_ business is to be conducted. S.I.C. Finance-Loans of Menaul, 


Inc. v, Upton, 1966-NMSC-012, 75 N.M. 780, 411 P.2d 7565. 

Scope of review in supreme court. — On appeal 
from an administrative body, the review of the supreme 
court, like that of the district court, is limited to deter- 
mining whether the facts found by the commissioner (now 
director) have substantial support in the evidence, and if 
so, whether the law was properly applied. S.I.C, Finance- 
Loans of Menaul, Inc. v. Upton, 1966-NMSC-012, 75 N.M, 
780, 411 P.2d 755. 

Factors reviewing court to consider. — In aor 
mining whether the commissioner's (now director's) find- 
ings are supported by substantial evidence and whether 
the conclusions based thereon are arbitrary and unrea- 
sonable, attention should first be directed to the necessity 
for regulation of small loan businesses and for the inclu- 
sion in the majority of small loan acts of the "convenience 
and advantage" clause. S$.I.C, Finance-Loans. of Menaul, 
Inc. v. Upton, 1966-NMSC-012, 75 N.M. 780, 411 P.2d 755. 

Fees, — The financial institutions division may not 
charge a fee based upon loans made pursuant to the In- 
stallment Loan Act. 1988 Op, Att'y Gen. No. 88-29. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 


“Am, Jur. 2d Money Lenders and Pawnbrokers §§ 8, 14 et 


seq., 24, 25.: 
58 C.J.S. Money Reet 8§ 4, o 


58-15-6. Contents and posting of license; limitation of authority granted 
by license; effective date of license; minimum assets. 


A. Each license shall state the address at which the business is to be conducted and shall state 
fully the name of the licensee if an individual, and if a corporation the name, date and place of 
incorporation, and if a copartnership, trust or association or other legal entity, the names of all the 
copartners and all the members and beneficiaries thereof, and the trade name under which the 
licensee may desire to conduct such business. Each license shall be kept conspicuously posted i in 
the licensed place of business and shall not be transferable or assignable. 

B. No licensee hereunder, except a national or state banking corporation, shall use the words 
"bank", "banker" or "banking" in its name or refer to itself as a bank or banker in any of its advertising. 

No licensee hereunder, except a national or state banking corporation, shall accept deposits or 
issue certificates of deposit, provided, however, that the foregoing prohibition shall not limit the 
right of any licensee to borrow money or to issue notes, bonds, debentures or similar evidences of 
indebtedness labeled as such for the purpose of obtaining capital for use in its business. 

Except as a stockholder in a licensed corporation, no person whose name does not specifically 
appear on the face of the license shall have or hold any interest direct or otherwise.in any license 
and shall not be deemed a licensee hereunder. 

C. Each license shall remain in full force until June 30 next following its date of issue, unless 
sooner surrendered, revoked or suspended as herein provided, but shall expire and terminate on 
June 30 following its issue unless renewed and reissued as herein provided. Such license shall entitle 
the person or persons whose names appear on the face of the license, and no others, to enjoy and exer- 
cise the revocable privileges and immunities provided for in the New Mexico Small Loan Act of 1955 
[58-15-31. NMSA 1978], but only in the manner and subject to the restrictions herein provided for. 

D. Every licensee shall maintain at all times cash or its equivalent, convertible securities or 
receivables of thirty thousand dollars ($30,000), or any, combination thereof, as set forth in Subsec- 
tion B of Section 58-15-5 NMSA 1978. 
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History: 1953 Comp., § 48-17-35, enacted by Laws continue to operate, This, of course, does not mean that 
1955, ch. 128, § 6; 1977, ch, 307, § 3. the loans outstanding at the time of death may not be 
collected at the small loan rate. All contracts prior to the 


ANNOTATIONS death of the licensee are valid contracts if legally made in 

Effect of death of licensee. — Since both the general the first instance. 1966 Op. Att'y Gen. No, 66-70, 
law and the statutes of New Mexico make it clear that Am. Jur, 2d, A.L.R. and CJS. references. — 53A 
a license to only one person is a personal privilege to Am, Jur, 2d Money Lenders and Pawnbrokers § 14 et seq. 


that person alone, it must follow that the privilege dies 58 C.J.S. Money Lenders §§ 4, 6. 
with the named person, Therefore, the business cannot 


58-15-7. Place of business; change; residence of borrower. 


A. Not more than one place of business shall be maintained under the same license, but the 
director may issue additional licenses to the same licensee upon compliance with all the provisions 
of the New Mexico Small Loan Act of 1955 [58-15-31 NMSA 1978] governing issuance of a single 
license, provided that when more than one license is issued to any person, each licensed office of 
such person shall be operated under the same trade name. 

B. No change in the place of business of a licensee to a location outside of the municipality for 
which such license was issued shall be permitted under the same license. When a licensee wishes 
to change his place of business within the same municipality, he shall give written notice thereof 
to the director who shall investigate the facts and, if he shall find: 

(1) that allowing the licensee to engage in business in the proposed location is not detri- 
mental to the convenience and advantage of the community; and 

(2) that the proposed location is reasonably accessible to borrowers under existing loan 
contracts, he shall enter an order permitting the change and shall amend the license accordingly. 
If the director shall not so find he shall enter an order denying the licensee such permission in the 
manner specified in and subject to the provisions of Section 58-15-5 NMSA 1978, 

C. Nothing in this act shall be construed to limit the loans of any licensee to residents of the 
community in which the licensed place of business is located; nor to prohibit accommodations to 
individual borrowers in sickness or in connection with hours of employment or other such situa- 
tions; nor to prohibit making loans by mail to residents of New Mexico. 


History: 1953 Comp., § 48-17-86, enacted by Laws, ANNOTATIONS 


sit waif Headient Bib ania i Am. Jur. 2d, A.L.R. and C.J.S, references, — 53A 
Am, Jur. 2d Money Lenders and Pawnbrokers §§ 6, 7, 14 
et seq. 
58 C.J.S. Money Lenders § 5. 


58-15-8. Revocation, suspension and reinstatement of licenses. 


A. The director shall revoke no license issued hereunder unless he shall first serve upon the 
licensee a written notice which states in general the grounds therefor, together with the time and 
place of hearing, which shall be held not less than fifteen days after the mailing of such notice to 
the licensee by registered mail as provided in Subsection G of this section. Upon such hearing the 
director shall revoke any license issued hereunder if he finds that: 

(1) the licensee, either knowingly or without the exercise of due care to prevent the same, 
has violated any provision of the New Mexico Small Loan Act of 1955 [58-15-31 NMSA 1978] or 
any regulation or order made pursuant to and within the authority of the New Mexico Small Loan 
Act of 1955; or 

(2) any fact or condition exists at the time of the proposed revocation which if it had ex- 
isted at the time of the original application for such license, or any renewal thereof, clearly would 
have justified the director in refusing originally to issue such license. 

B. If the director finds. that probable cause for revocation of any license exists and that en- 
forcement of the act requires immediate suspension of such license pending investigation, he may, 
upon three days' written notice by registered mail and a hearing, enter an order suspending such 
license for a period not exceeding thirty days. . 
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C. Whenever the director shall revoke or suspend a license issued pursuant to the New Mexico 
Small Loan Act of 1955, he shall enter an order to that effect and forthwith in writing notify the 
licensee of such revocation or suspension by eeeistered mail, which notice shall state the grounds 
therefor. 

D. Any licensee may surrender any 1iGBige fe delivering it to the director with written notice 
of its surrender, but such surrender shall not affect his civil or criminal liability for acts committed 
prior thereto. 

E. No revocation, suspension or surrender of any license shall impair or affect the ébligation of 
any preexisting lawful contract between the licensee and any obligor thereon. 

F. The director may reinstate any ‘suspended license or issue a new license to a person whose 
license or licenses have been revoked if no fact or condition then exists which clearly would have 
justified the director in refusing originally to issue such license under the New Mexico Small Loan 
Act of 1955. 

G. Wherever in the New Mexico Small Loan Act of 1955 provision is made for service of any 
notice by registered mail, such service shall be deemed complete upon deposit of such notice in the 
post office. For the purpose of this section, mailing of notice addressed to the person designated 
as the agent for service of process under Section 58-15-4 NMSA 1978 or the manager or person, in 
charge of the licensed office shall be sufficient. 


History: 1958 Comp., § 48-17-37, enacted by Laws tg ANNOTATIONS 


ay Leki Nciatovenme: Cini cation aie Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am, Jur. 2d Money Lenders and Pawnbrokers §§ 8, 14 et 
seq,, 24, 25. 
58.C.J.S. Money Lenders ’§ 4. 


58-15-9. Examination of licensee's books and records; witnesses. 


A. At least once each year, the director or the director's authorized representative shall.:make 
an examination of the place of business of each licensee and the loans, transactions, books, papers 
and records of the licensee insofar as they pertain to’the business licensed under the New Mexico 
Small Loan Act of 1955 as the director may deem necessary. The licensee shall pay to the director 
for such annual examination a fee of two hundred dollars ($200). 

B. Within a reasonable. time after the completion of an examination of a licensed office, the 
director shall mail 'to the licensee a copy of the report of the examination, together with any com- 
ments, exceptions, objections or criticisms.of the director concerning the conduct of the licensee 
and the operation of the licensed office. 

C. For the purpose of discovering violations of the New Mexico Small Loan Act of 1955 or of 
securing information lawfully required under that act, the director or the director's authorized 
representative may at any time investigate the business and examine the books, accounts, papers 
and records used therein, including income tax returns or other reports filed in the office of the 
director of the revenue processing division of the taxation and revenue department of: 

(1) any licensee; 

(2) any other person ‘engaged i in the business described i in Subsection A of Section 58-15-3 
NMSA 1978 or participating in such business as principal, agent, broker or otherwise; and 

(3) any person whom the director has reasonable ‘cause to believe is violating any provi- 
sion of the New Mexico Small Loan Act of 1955, whether the person claims to be within the author- 
ity or beyond the scope of that act. 

D. For the purposes of this section, a person who advertises, solicits or makes any representa- 
tion as being willing to make loan transactions in any amount, except persons, financial institu- 
tions or lending agencies operating under charters or licenses issued by a state or federal agency 
or under any special statute, shall be subject to investigation under the New Mexico Small Loan 
Act of 1955 and shall be presumed to be engaged i in the business described in Subsection A of Sec- 
tion 58-15-3 NMSA 1978 as to any loans of five thousand dollars ($5,000) or less. — 

E. To facilitate the examinations and investigations by the director and fully disclose the op- 
erations and methods of operation of each licensed office, the licensee shall, in each licensed office, 
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keep on file as part of the records of the office all office manuals, communications or directives con- 
taining statements of loan policy to office managers'and employees. If the licensee is an individual, 
corporation, trust or association, the licensee shall keep in at least one office for information of the 
director a record of the several individuals, firms, beneficiaries of any trust and corporations deriv- 
ing or receiving any part of the benefits, net income or profits from the operation of the licensee 
within New Mexico. 

F. For the purposes of this section, the director or the director's authorized representative shall 
have and be given free access to the offices and places of business, files, safes and vaults of all 
licensees and shall have authority to require the attendance of any person and to examine the 
person under oath relative to such loans or business or to the subject matter of any examination, 
investigation or hearing as provided in the New Mexico Small Loan Act of 1955. Notices to appear 
before the director for examination under oath may be served by registered mail. If the party noti- 
fied to appear is the licensee, any person named on the face of the license being investigated or any 
agent, employee or manager participating in the licensee's business and the party fails to appear 
for examination or refuses to answer questions submitted, the director may, forthwith and without 
further notice to the licensee, suspend the license involved pending compliance with the notice. 
Upon failure of any other person to appear or to answer questions, the director may apply to and 
invoke the aid of any district court of New Mexico in compelling the attendance and testimony of 
any such person and the production of books, records, written instruments and documents relating 
to the business of the licensee. The district court whose aid is so invoked by the director may, in 
case of contumacy or refusal to obey any order of the district court issued to compel the attendance 
of the person or the production of books, records, written instruments and documents, punish the 
person as for contempt of court. 

G. The director shall prescribe rules of procedure for all hearings, examinations or investiga- 
tions provided for in the New Mexico Small Loan Act of 1955. The director is not bound by the 
usual common law or statutory rules of evidence or by any technical or formal rules of procedure 
or pleading and specification of charges other than as specifically provided in the New Mexico 
Small Loan Act of 1955 but may conduct hearings, examinations and investigations in the manner 
best calculated to ascertain the substantial rights of the parties interested. 

H. The director has the power to administer oaths, certify official acts and records of the direc- 
tor's office, issue subpoenas for witnesses in the name of and under the seal of the director's office 
and compel the production of papers, books, accounts and documents. The director shall issue sub- 
poenas at the instance of any party to a hearing before the division upon payment of a fee of two 
dollars fifty cents ($2.50) for each subpoena so issued. 

I. Depositions may be taken with or without a commission, alia written interrogatories may be 
submitted in the same manner and on the same grounds provided by law for the taking of deposi- 
tions or submission of written interrogatories in civil actions pending in the district courts of this 
state. 

J. Each witness who appears before the director by the director's order shall receive the fees 
and mileage provided for witnesses in civil actions in the district court. Fees and mileage shall be 
paid by the state, but no witness subpoenaed at the instance of parties other than the director is 
entitled to compensation from the state for attendance or mileage unless the director certifies that 
the witness' testimony is material. | 

K. Whenever the director has reasonable cause to believe that a person is violating a provision 
of the New Mexico Small Loan Act of 1955, the director may, in addition to all actions provided for 
in that act and without prejudice thereto, enter an order requiring the person to desist or to re- 
frain from the violation. An action may be brought on the relation of the attorney general and the 
director to enjoin the person from engaging in or continuing the violation or from doing any act in 
furtherance of the violation. In any such action, an order or judgment may be entered awarding a 
preliminary or final injunction as may be deemed proper. In addition to all other means provided 
by law for the enforcement of a temporary restraining order, temporary injunction or final injunc- 
tion, the court in which such action is brought shall have power and jurisdiction to impound and 
to appoint a receiver for the property and business of the defendants, including books, papers, 
documents and records pertaining thereto or so much thereof as the court may deem reasonably 
necessary to prevent further violations of the New Mexico Small Loan Act of 1955 through or by 
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means of the use of the property and business, The receiver, when appointed and qualified, shall 
have powers and duties as to custody, collection, administration, winding up and liquidation of the 
property and business as are from time to time, conferred upon the receiver by the, court. 


History: 1953 Comp., § 48-17-88, enacted by Laws. _ loan transactions subject to investigation under the New 


1955, ch. 128, § 9; 1978, ch. 18, § 2; 1977, ch. 245, § 66; Mexico Small Loan Act. 

1977, ch. 307, § 4; 1987, ch. 292, § 3; ao ch. 86, § 5; Severability clause. — Laws 2007, ch. 86, § 23° pro- 

2017, ch. 110, § 14. '\ vided that if any part or application of the act is held in- 
The 2017 amendment, effective ies 1, 2018, re- valid, the remainder or its application to other situations 

vised the criteria for certain small loan lenders who are or persons shall not be affected. 


subject to investigation under the New Mexico Small 


Loan Act of 1955 and are presumed to be engaged in the ANNOTATIONS 
business governed by the New Mexico Small Loan Act of Examination. — The ‘financial institutions division 
1955; and in Subsection D, after "as to any loans of’, de- must examine all loans that "pertain" to,a licensee's sta- 
leted "two thousand five hundred dollars ($2,500)" and tus as a "small loan licensee." The division must exam- 
added "five thousand dollars ($5,000)". ine installment loans made by small loan licensees even 
Applicability. — Laws 2017, ch. 110, §.26 provided though it does not include them in the calculation of the 
that the provisions of Laws 2017, ch. 110 shall apply to license fee. 1988. Op. Att'y Gen, No. 88-29, 
loans subject to the New Mexico Small Loan Act of 1955 Am. Jur. 2d, A.L.R. and CwJ.S. references. — 53 in 
and the New Mexico Bank Installment Loan Act of 1959 Am. Jur. 2d Money Lenders and Pawnbrokers §§ 11, 12, 
executed on or after January 1, 2018. 13. 
The 2007 amendment, effective November 1, 2007, 58 C.J.8. Money Lenders §§ 2, 4, 9. 


makes any person who represents a willingness to make 


58-15-9. Examination of RE PS, s books and records; wstneasess 
(Effective January 1, 2023.) 


A. At least once each year, the director or the director's authorized representative shall make an 
examination. of the place of business of each licensee and the loans, transactions, books, papers and 
records of the licensee insofar as they pertain to, the business licensed under the New Mexico Small 
Loan Act of 1955 as the director may deem necessary. The licensee shall pay to the director for such 
annual examination a fee of two hundred dollars ($200). 

B. Within a reasonable time after the completion of an examination of a licensed office, the direc- 
tor shall mail to the licensee a copy of the report of the examination, together with any. comments, 
exceptions, objections or criticisms of the director concerning the conduct of the licensee and the 
operation of the licensed office. 

C. For the purpose of discovering violations of the New Mexico Small Loan Act of 1955 or of 
securing information lawfully required under that act, the director or the director's authorized rep- 
resentative may at.any time.investigate the business and examine the books, accounts, papers and 
records used therein, including income tax returns or other reports filed in the office of the director 
of the revenue processing division of the taxation and revenue department of: 

(1) any licensee; 

(2) any other person engaged in the business described in Subsection A of Section 58-15-3 
NMSA 1978 or participating in such business as principal, agent, broker or otherwise; and 

(3) any person who the director has reasonable cause to believe is violating any provision 
of the New Mexico Small Loan Act of 1955, whether the person claims to be within the authority or 
beyond the scope of that act. 

D.. For the purposes of this section, a person who advertises, solicits or makes any representation 
as being willing to. make loan transactions in any amount, except persons, financial institutions or 
lending agencies operating under charters or licenses issued by a state or federal agency or under 
any special statute, shall be subject to investigation under the New Mexico Small Loan Act of 1955 
and shall be presumed to be engaged in the business described in Subsection A of Section 58-15-3 
NMSA 1978 as to any loans of ten thousand dollars ($10,000) or less. 

E. To facilitate the examinations and investigations by the director and fully disclose the opera- 
tions and methods of operation of each licensed office, the licensee shall, in each licensed office, keep 
on file as part of the records of the office all office manuals, communications or directives containing 
statements of loan policy to office managers and employees. If the licensee is an individual, corpora- 
tion, trust or association, the licensee shall keep in at least one office for information of the director 
a record of the several individuals, firms, beneficiaries of any trust and corporations deriving or 
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receiving any part of the benefits, net income or profits: from the operation’ of the.licensee within New 
Mexico. 

F. For the purposes of this section, the director or the director's authorized representative shall 
have and be given free access to the offices and places of business, files, safes and vaults of all li- 
censees and shall have authority to require the attendance of any person and to examine the person 
under oath relative to such loans. or business or to the subject matter of any examination, investiga- 
tion or hearing as provided in the New Mexico Small Loan Act of 1955. Notices to appear before the 
director for examination under oath may: be served by registered mail. If the party notified to appear 
is the licensee; any person named onthe face of the license being investigated or any agent, employee 
or manager participating in the licensee's business and the party fails to appear for examination 
or refuses:to:answer questions submitted, the director: may, forthwith and without further notice to 
the licensee, suspend the license involved pending compliance with the notice: Upon failure of any 
other person to appear or to answer questions, the director may apply to and invoke the aid of any 
district court of New Mexico in compelling the attendance and testimony. of any such person and 
the: production of books, records, written instruments and documents relating to. the business of 
the licensee. The district.court whose aid is so invoked by the director may, in case of contumacy or 
refusal to obey: any order of the district court issued to compel the attendance of the person or the 
production of books, records, written instruments and decnarnerttsy punish the person as for ae alrae 
of court. 

G. » The director shall prescribe rules of procedure for all hearings, examinations or. indeetina? 
tions provided ‘for in the New Mexico Small Loan Act of 1955. The director is:not:bound by the 
usual common law or statutory:rules of evidence or by any technical or formal rules of procedure or 
pleading and specification of charges other than as specifically:provided:inithe New Mexico Small 
Loan Act of 1955 but may conduct hearings, examinations and investigations in the manner best 
calculated to ascertain the substantial rights of the parties interested. 

H. The director has the power to administer oaths, certify official:acts and padre of the direc- 
tor's office, issue subpoenas for witnesses in the name of and under the seal of the director's office 
and compel the production of papers, books, accounts and documents. The director shall issue sub- 
poenas at.the instance of any party to a hearing before the division upon payment:of a fee of two 
dollars fifty cents ($2.50) for each subpoena so issued. 

I. Depositions may be taken with or without a commission, and written interrogatories may be 
submitted in the same manner and on the same grounds provided by law for the taking of deposi- 
tions or submission of written interrogatories in civil actions pending in the district courts of this 
state. 

J. Each witness who appears before the director by the director's order shall receive the fees and 
mileage provided for witnesses in civil actions in the district court. Fees and mileage shall be paid 
by the state, but no witness subpoenaed at the instance of parties other than the director is entitled 
to compensation from the state for attendance or mileage unless the director certifies that the wit- 
ness' testimony is material. 

K. Whenever the director has reasonable cause to believe that a person is violating a provision 
of the New Mexico Small Loan Act of 1955, the director may, in addition to all actions provided for 
in that act and without prejudice thereto, enter an order requiring the person to desist or to refrain 
from the violation. An action may be brought on the relation of the attorney general and the director 
to enjoin the person from engaging in or continuing the violation or from doing any act in further- 
ance of the violation. In any such action, an order or judgment'may be entered awarding a prelimi- 
nary or final injunction as may be deemed proper. In addition toall other means provided by law 
for the enforcement of a temporary restraining order, temporary injunction or final injunction, the 
court in which such action is brought shall have power and jurisdiction to impound and to appoint 
a receiver for the property and bisiness of the defendants, including books, papers, documents and 
records pertaining thereto or so much thereof as the court may deem reasonably necessary to pre- 
vent further violations of the New Mexico Small Loan Act of 1955 through or by means of the use 
of the property and business. The receiver, when appointed and qualified, shall have powers and 
duties as to custody, collection, administration, winding up and liquidation of the Broperty and 
business as are from time to time conferred upon the’ receiver by the court. 


287 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved, 


58-15-10 


History: 1953.Comp., § 48-17-38, enacted by Laws 
1955, ch. 128, § 9; 1973, ch. 18, § 2; 1977, ch. 245, § 66; 
1977, ch. 307, § 4; 1987, ch. 292, § 3; 2007, ch. 86, $ 5; 
2017, ch. 110, § 14; 2022, ch. 23, § 7. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-15-10.1 


The 2022 amendment, effective January 1,:2023, in 
Subsection D, after "Section 58-15-3 NMSA 1978 as to 
any loans of" deleted "five thousand dollars ($5,000)" and 
added "ten thousand dollars ($10,000)". 


58-15-10. Books and records; annual reports; additional information. 


A.. Each licensee shall keep and use in the business such books, accounts and records in ac- 
cordance with sound accounting practices that will enable the director to determine whether the 
licensee is complying with the provisions of the New Mexico Small Loan Act of 1955 [58-15-31 
NMSA 1978] and with the orders and regulations lawfully made by the director pursuant tothe 
provisions of that act. Each licensee shall preserve the books, accounts and records for at least two 
years after making the final entry on a loan recorded therein. 

B. Each licensee‘shall, annually on or before March 31, file a report with the director giving 
such relevant information as the director may reasonably require concerning the business and 
operations during the preceding calendar year for each licensed place of business conducted by the 
licensee within the state pursuant to the provisions of the New Mexico Small Loan Act of 1955. 
The report shall be made under oath and shall be in the form prescribed by the director. A sum- 
mary of the reports shall be included in the published annual report of the director. 

oC. At the time of filing each annual report, at the time of the annual examination or at any 
other time when ‘a license'is in effect, the director may, upon written notice, require a licensee to 
furnish within twenty days in writing, and under oath if so specified by any written notice issued 
and served by the director upon the licensee, additional information as to ownership of any office; 
operation of any office; books, records, files and papers; and affiliation or relationship with any 
other person, firm, trust, association or corporation as, in the opinion of the director, may be help- 
ful in the discharge of the director's official duties. 

D. False or misleading information willfully furnished to the director by a licensee in an an- 
nual report or pursuant to a notice or requirement of the director is sufficient grounds for suspen- 
sion and revocation of license in accordance with the procedures for suspension or revocation of 
license set forth in the New Mexico Small Loan Act of 1955. 


History: 1953 Comp., § 48-17-39, enacted by Laws 
1955, ch. 128, § 10; 1977, ch. 245, § 67; 1993, ch. 210, § 
6; 2007, ch. 86, § 6. 

Severability clause. — Laws 2007, ch. 86, § 23 pro- 
vides that if any part or application of this act is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2007 amendment, effective November 1, 2007, 
makes minor grammar revisions to the section. 


The 1993 amendment, effective June 18, 1993, substi- 
tuted "March 31" for "the first day of February" in Subsec- 
tion B and made stylistic changes throughout the section. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C8. references. — 53A 
Am. Jur. 2d Money Lenders and Pawnbrokers 8§ 6, 7, 23. 
' 58 C.J.S. Money Lenders §§ 3, 4. 


58-15-10.1. Licensee reporting requirements; penalties. 


A. Licensees shall file with the director each year reports containing at least the following in- 
formation for the preceding calendar year ending December. 31 in an aggregated, nonidentifying 


consumer manner as specified below: 


(1). a description of each loan product offered by the licensee, including: 
(a) whether the loan product was secured or unsecured; 
(b) .whether the loan product was made pursuant to the New Mexico Small Loan Act 
of 1955 or the New Mexico Bank Installment Loan Act of 1959 [Chapter 58, Article 7 NMSA 1978]; 
(c) the total dollar amount of principal loaned for that product; 
(d) . the percentage of the total dollar amount of all principal for that product that was 


repaid; and 


(e) the total number of individual borrowers who took out this type of loan product; 
(2) the total number of loan transactions entered into for each loan product in the follow- 


ing amounts: 
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(a) five hundred dollars ($500) or less; 

(b) five hundred one dollars ($501) to one thousand dodiers ($1,000); 

(c) one thousand one dollars ($1,001) to three thousand dollars ($3,000); and 
(d) three thousand one dollars ($3,001) to five thousand dollars ($5,000); 

(3) for each loan product, the number of loans made and the total dollar amount of interest 
and fees charged on the contracts for loans made within the following categories of annual per- 
centage rate calculated pursuant to 12 CFR Part 1026, known as "Regulation Z": 

(a) less than or equal to thirty-six percent; 

(b) more than thirty-six percent through one fiieee percent; 

(c) more than one hundred percent through one hundred fifty percent; ‘and 

(d) more than one hundred fifty percent through one hundred seventy-five percent; 

(4) for each loan product, the following aggregate amounts of fees and interest: 

(a) a list of each fee charged by the lender and a description of each fee product or 
type, including:fees charged for loan origination and credit insurance; 

(b) the Pret dollar amount of each = product charged by the lender and paid by the 
borrower; and 

(c) the total dollar amount of interest charged by the eon and putli by the borrower; 

(5) for each loan product: 

(a) the number of loans for which the original term ofthe loan was: 1) less than one 
hundred twenty days; 2) between one hundred twenty days and three hundred sixty-five days; 3) 
between three hundred sixty-five days and seven hundred thirty-one days; 4) between seven hun- 
dred thirty-one days and five years; and 5) longer than five years; 

(b) for each item set forth in Subparagraph (a) of this paragraph, the average actual 
repayment time for the given loan product and loan term; and 

| (c) for each item set forth in Subparagraph (a) of this paragraph, the number of loans 
for which payments were due: 1) every two weeks; 2) every four weeks; and 3) monthly; 

(6). the number of borrowers who took out one or two loans with the lender in the previous 
calendar year, and the percentage of all borrowers who took out one or two loans with the lender 
in the previous calendar year; 

(7). the number of borrowers who took out three or more loans with the lender in the previ- 
ous calendar year, and the percentage of all borrowers who took out three or more loans with the 
lender in the previous calendar year; 

(8) for each loan product, the number of loans that have been repaid in full without an 
extension, renewal, refinance, rollover or new loan within thirty days of repaying that loan, and for 
each loan product, the percentage of all borrowers who have repaid their loans in full without an 
extension, renewal, refinance, rollover or new loan within thirty days of repaying that loan; 

(9) for each loan product, the number of borrowers who extended, renewed, refinanced or 
rolled over their loans prior to or at the same time as paying their loan balance in full, or took out 
a new loan within thirty days of repaying that loan, and for each loan product, the percentage of all 
borrowers who extended, renewed, refinanced or rolled over their loans prior to or at the same time 
as paying the loan balance in full, or took out a new loan within thirty days of repaying that loan; 

(10) for each loan product, the total number of loans for which a late payment fee was 
charged and the percentage of the total loans for which a late payment fee was charged; 

(11) ‘for each loan product, the'total number of loans for which a late payment fee was 
charged more than once over the term of the contract, and the percentage of the total loans for 
which a late payment fee was charged more than once over the term of the contract; 

(12) for each loan product, the number of loans for which a borrower has defaulted on a 
loan, and for each loan product, the percentage of total loans of that product for which the bor- 
rower has defaulted on a loan; 

(18) for each loan product, the dollar amount of loan principal and accrued interest that 
was charged-off or written-off, and the number of borrowers for which the lender charged-off or 
wrote-off loan principal and accrued interest; 

(14) the number of loans and percentage of all borrowers the lender filed action against 
for default; 
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(15) the total number of loans secured by a motor vehicle — the are of those loans 
for which the motor vehicle was repossessed; 

(16) the total number of loans secured by non- smote vehicle romooeiat property and the 
number of those loans:for which the non-motor vehicle personal property was repossessed; 

(17) the total number and percentage of borrowersiof all loan products whose sources of 
income, as provided by borrowers in the loan origination process, daring a means-tested public 
benefit as defined by 8 U.S.C: Section 1613(c); 

(18) the total number and ‘sie of borrowers of al mers prodiuets who are aged sixty- 
five or older; 

(19) the total nvfithéls of losing of all loan rade that were made to borrowers in each 
county in New Mexico; and . 

(20) the percentage of all borrowers who took out a Aagiey anticipation loan who were eli- 
gible for a federal.earned income tax credit. 

B. The reports required pursuant to Subsection A of this Betti ad shall he submitted to the di- 
rector on or before the fifteenth day of April each year. 

C. The reports required pursuant to Subsection A of this sere shall be accompanied by a 
sworn statement by the licensee under penalty of perjury that the report is complete and accurate. 

D. A licensee that fails to timely submit complete and accurate reports as ap ia pursuant to 
Subsection A of this section on or. before the fifteenth day of April may: 

(1) be fined an amount not to exceed one thousand five hundred dollars ($1,500) per day 
for each day after the fifteenth day of April, a complete and accurate report is not: filed; and 

(2) havea license required pursuant to the New Mexico Small Loan Act of 1955 suspended 
pursuant to Section 58-15-8 NMSA 1978. ficri 


History: Laws 2011, ch. 105, § 1; 2018, ch. 221, § 1;.. . regulation and licensing department, and changed the . 


- 2017, ch. 110, § 15; 2019, ch, 201, § 10, date when penalties may begin to accrue for failing to 
The 2019 améndment, éffective January 1, 2020, ex- timely submit an annual report; in Subsection A, deleted 
panded lender reporting requirements; in Subsection A, ‘former Paragraphs A(1) through A(14), which related to 
after "each year", deleted "a report" and added "reports", information that was required to be in a licensee's annual 
after "calendar year", added "ending December 31", and report, and added new Paragraphs A(1) through A(5); in 
after "consumer manner", added "as specified below", Subsection B, after "before the", deleted "thirty-first day 
deleted Paragraphs A(1) through A(5) and ‘added new of March" and added "fifteenth day of April"; in Subsection 
Paragraphs A(1) through A(20); and in Subsection D, af-..... D, Paragraph D(1), after "day after the",»deleted "thirty- 


ter "this section", added "on or before the fifteenth day of first day of March" and added "fifteenth day of April’, 
April", and in Paragraph D(2), after "NMSA 1978" deleted and in Paragraph D(2), after "been filed by the", deleted 


"if a complete and accurate report has not been filed by "thirty-first day of March" and added "fifteenth day of 
the fifteenth day of April". April"; and deleted former Subsection E. 

Applicability. — Laws 2019, ch, 201, § 17 provided the Applicability, — Laws 2017, ch, 110, § 26 provided 
provisions of this act apply to loans subject to the New that the provisions of Laws 2017, ch. 110 shall apply to 
Mexico Small Loan Act of 1955 and the’ New Mexico Bank - loans subject to the New Mexico Small Loan Act of 1955 
Installment Loan Act of 1959 that are executed on or.after and the New Mexico Bank Installment Loan Act of 1959 
January 1, 2020. _ executed on or after January 1, 2018, 

The 2017 amendment, effective January 1, 2018, re- The 20138 amendment, effective June 14, 2018, pro- 
vised the information required to be ina licensee’ 8 annual vided for discretionary pénalties; and ‘in Subsection D, in 
report under the New Mexico Small Loan Act. of 1955, the introductory sentence; after "of this section", deleted 
changed the date by when the report must be filed with _ "shall" and added "may". 


the director of the financial institutions division of the 


58-15-10.1, Licensee reporting requirements; Aten (iffective 
January 1, 2023.) 


A. Licensees shall file with the director each year reports containing at mane the following in- 
formation for the preceding calendar year ending December 31 in an aggregated, nonidentifying 
consumer manner as specified below: | 

(1). a description of each loan product offered by the licensee, including: 
(a) , whether the loan product,was secured or unsecured; 
(b) whether the loan product was made.pursuant to the New Mexico Small Loan. Act 
of 1955 or the.New,Mexico Bank Installment Loan Act of 1959 [Chapter 58, Article 7 NMSA 1 Slick 
(c) the total dollar amount of principal loaned for that product; 


290 


© 2022,State of New.Mexico. New Mexico Compilation Commission. All rights reserved, 


§8-15-10.1 SMALL LOAN BUSINESS 58-15-10.1 


(d) the percentage of the total dollar amount of all principal for that product that was 
repaid; and 

(e) the total number of individual borroulere who took out this type of loan product; 

(2) the total number of loan transactions entered into for each loan product in the following 
amounts: 

(a) five hundred dollars ($500) or less; 

(b) five hundred one dollars ($501) to one thousand dollars ($1, 000); 

(c) one thousand one dollars ($1,001) to three thousand dollars ($3,000); 

(d) three thousand one dollars ($3,001) to five thousand dollars ($5,000); and 

(e) five thousand one dollars ($5,001) to ten thousand dollars ($10,000); 

(3) for each loan product, the number of loans made and the total dollar amount of interest 
and fees charged on the contracts for loans made within the following categories of annual percent- 
age rate calculated pursuant to 12 CFR Part 1026, known as "Regulation Z': 

(a) less than or equal to ten percent; 

(b) more than ten percent through eighteen percent; 

(c) more than eighteen percent through thirty-six percent; and 

(d) more than thirty-six percent; 

(4) for each loan product, the following aggregate amounts of fees and interest: 

(a) alist of each fee charged by the lender and a description of each fee product or type, 
including fees charged for loan origination and credit insurance; ‘ 

(b) the total dollar amount of each fee product charged by the lender and paid by the 
borrower; and’ 

(c) the total dollar amount of interest charged by the lender and paid by the borrower; 

(5) for each loan product: 

(a) the number of loans for which the original term of the loan was: 1) less than one 
hundred twenty days; 2) between one hundred twenty days and three hundred sixty-five days; 3) be- 
tween three hundred sixty-five days and seven hundred thirty-one days; 4) between seven hundred 
thirty-one days and five years; and 5) longer than five years; 

(b) for each item set forth in Subparagraph (a) of this paragraph, the average actual 
repayment time for the given loan product and loan term; and 

(ce) ' for each item set forth in Subparagraph (a) of this paragraph, the number of loans 
for which payments were due: 1) every two weeks; 2) every four weeks; and 3) monthly; 

(6) the number of borrowers who took out one or two loans with the lender in the previous 
calendar year, and the percentage of all borrowers who took out one or two loans with the lender in 
the previous calendar year; 

(7) the number of borrowers sali took out three or more loans with the lender in the previ- 
ous calendar year, and the percentage of all borrowers who took out three or more loans with the 
lender in the previous calendar year; 

(8) for each loan product, the number of loans that have been ee in full without an 
extension, renewal, refinance, rollover or new loan within thirty days of repaying that loan, and for 
each loan product, the percentage of all borrowers who have repaid their loans in full without an 
extension, renewal, refinance, rollover or new loan within thirty days of repaying that loan; 

(9) for each loan product, the number of borrowers who extended, renewed, refinanced or 
rolled over their loans prior to or-at the same time as paying their loan balance in full, or took out a 
new loan within thirty days of repaying that loan, and for each loan product, the percentage of all 
borrowers who extended, renewed, refinanced or rolled over their loans prior to or at the same time 
as paying the loan balance in full, or took out a new loan within thirty days of repaying that loan; 

(10) for each loan product, the total number of loans for which a late payment fee was 
charged and the percentage of the total loans for which a late payment fee was charged; 

(11) for each loan product, the total number of loans for which a late payment fee was 
charged more than once over the term of the contract, and the percentage of the total loans for which 
a late payment fee was charged more than once over the term of the contract; 

(12) for each loan product, the number of loans for which a borrower has defaulted on a 
loan, and for each loan product, the percentage of total loans of that product for which the borrower 
has defaulted on a loan; 
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(13). for each:loan product, the dollar amount of loan principal and accrued interest that 
was charged-off or written-off, and the number of borrowers for which the lender charged-off or 


wrote-off loan principal and accrued interest; 


(14) the number of loans and percentage. of all borrowers the lender filed action against for 


default; 


(15) the total number of loans secured by.a motor vehicle and the number of those loans for 


which the motor vehicle was repossessed; 


(16) thetotal number of loans secured by non- -motor whale hare property and the num- 
ber of those loans for which the non-motor vehicle personal property was repossessed; 

(17) the total number.and percentage of borrowers of all,loan products whose sources of 
income, as provided by borrowers in.the loan origination process, included. a means-tested public 


benefit as defined by 8 U.S.C.,Section 1613(c); 


(18) the total number and percentage of borrowers of all loan Uplenphore who are aged perry 


five or older; 


(19) the total number of loans of all loan ship eet that were made to borrowers in each 


county in New Mexico; and 


(20) the percentage of all borrowers who took out a nnefured eatecination Die who were eli- 


gible for a federal earned income.tax credit. 


B.. The reports required pursuant to Subsection A of this section shall be aubteitted to the direc- 


tor on or before the fifteenth day of April each year. 


C.. The reports required pursuant to Subsection A of this section shall be accompanied by a 
sworn statement by the licensee under penalty of perjury that the report is complete and accurate. « 
D,_ A licensee that fails to timely submit.complete and accurate reports as required pursuant to 
Subsection A of this section on or before the fifteenth day of April may: 
(1) be fined an amount not to exceed one thousand five hundred dollars ($1,500) per day age 
each day after the fifteenth day of April, a complete and accurate report is not filed; and. 
(2) havea license required pursuant to the New Mexico Small Loan Act of FOR, 5 suspended 


pursuant to Section 58-15-8 NMSA 1978. 


History: Laws 2011, ch. 105, § 1; 2013, ch, 221, § L 


2017, ch. 110, § 15; 2019, ch. 201, § 10; 2022, ch. 23, § 8. 

The 2022 amendment, effective January 1, 2023, 
modified reporting requirements for licensees; in. Subsec- 
tion A, Paragraph A(2), added Subparagraph A(2)(e), in 
Paragraph A(3), Subparagraph A(3)(a), after "less than 
or equal to", deleted "thirty-six" and added “ten", in Sub- 
paragraph A(3)(b), after "more than", deleted "thirty-six" 


\ 


and added "ten", and after "percent through", deleted "one 
hundred" and added "eighteen", in Subparagraph A(3)(o), 
after "more than", deleted “one hundred" and added "eigh- 
teen", and after “percent through", deleted. "one hundred 
fifty". and added. "thirty-six", and in Subparagraph A(3) 
(d), deleted "more than one hundred fifty percent through 
one hundred seventy- -five percent" and stig ae ‘more than 
thirty-six percent", 


58-15-10.2. Reporting of credit required. 


For each installment loan and refund anticipation loan made pursuant to the New Mexico Small 
Loan Act of 1955, a lender shall report to a consumer reporting agency the terms of the loan and 
the borrower's performance pursuant to those terms. 


History: Laws 2017, ch. 110, § 21. 

Effective dates. — Laws 2017, ch. 110, § 27. made 
Laws 2017, ch. 110, § 21 effective January 1, 2018. 

Applicability. — Laws 2017, ch. 110, § 26 provided 
that the provisions of Laws 2017, ch. 110 shall apply to 


loans subject to the New Mexico Small Loan Act of 1955 
and the New Mexico Bank Installment Loan Act :of 1959 
executed on or after January 1,2018, 


58-15-10.2.. Reporting of credit required. (Effective January 1, 2023, les 


A. For each installment loan issued pursuant to Paragraph ( ) of Subsection F of Section 58- 
15-2 NMSA 1978 and refund anticipation loan made pursuant to the New Mexico Small Loan Act 
of 1955, a lender shall report to a consumer reporting agency the terms of the loan and the bor- 
rower's performance pursuant to those terms. 
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B.. For each installment loan.issued pursuant to Paragraph (2) of Subsection F of Section 58- 
15-2 NMSA 1978, a lender may report to a consumer reporting agency the terms of the loan and the 
borrower's performance pursuant to those terms. 


C.. Any lender making a report to a consumer reporting agency pursuant to this section shall 


report both positive and negative Jhoeeseg gece by the borrower. 


History: Laws 2017, ch. 110, § 21; 2022, ch. 28, § 9. 

The 2022 amendment, effective January 1, 2023, 
provided that a lender shall report to a consumer report- 
ing agency the terms of installment loans that fall under 
§ 58-15-2(F)(2) NMSA ‘1978 and may report the borrower's 


lender must report both positive and negative performance 


by the borrower; in Subsection A, after "installment loan", 
added "issued pursuant to Paragraph (1) of Subsection F 
of Section 58-15-2 NMSA 1978"; and added Subsections 
Band C. 


performance pursuant to those terms, and if reported, the 


58-15-11. Regulations and orders; certified copies. 


A. The director has authority to make reasonable regulations and orders for the administra- 
tion and enforcement of the New Mexico Small Loan Act of 1955 [58-15-31 NMSA 1978] and is 
expressly authorized to make regulations and orders governing the conduct of all licensees' opera- 
tions, including the method. and manner of selling, handling and writing, in connection with any 
loan, any form of insurance by-the licensee or any agent or employee in the office of the licensee 
or of any other firm, person or corporation associated or affiliated with the licensee or operating 
in the same building in which the business of the licensee is conducted. Every regulation shall be 
promulgated by an order, and any ruling, demand, requirement or similar administrative act may 
be promulgated by an order. Every order shall be in writing, referenced to the section under which 
it is issued, shall stateits effective date and the date of its promulgation and shall be entered in an 
indexed permanent book that shall be a public record. A copy of every order promulgating a regu- 
lation and of every other order containing a requirement of general application shall be mailed to 
each licensee at least fifteen days before the effective date of the order. 

B.. The director is expressly authorized to make regulations and orders, in accordance with 
the provisions of Subsection A of this section, governing the conduct of licensees in making loans 
to consumers. Such regulations may address, consistent with the provisions of Sections 58-15-32 
through 58-15-38 NMSA 1978, all aspects of loans to consumers and shall specifically address: 

(1) the cost of loans, including fees and interest rates; 

(2) the terms of loans, including amount, length, renewals, rescission, payments and security; 

(3) required disclosures to consumers; , 

(4) .methods of collection on loans in default; and 

(5) methods of verifying consumer eligibility for loans and licensee compliance with the 
New Mexico Small Loan Act of 1955 and regulations promulgated pursuant to that act. 

C. On application of any person and payment of the cost thereof, the director shall furnish, 
under the director's seal and signed by the director or the director's deputy, a certified copy of any 
license, regulation or order. In any court or proceeding, the copy shall be prima facie evidence of 
the fact of the issuance of a license, regulation or order. 


History: 1953 Comb, + § 48- 17-40, enacted by ‘Laws 


1955, ch. 128, § 11; 1977, ch. 245, § 68; 2007, ch. 86, § 7. 
Severability clause. — Laws 2007, ch. 86, § 23 pro- 
vides that if any part or application of this act.is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 
The 2007 amendment, effective November 1, 2007, 


adds Subsection B authorizing ,the director, to. issue , 


58-15-12, peereye 


regulations. and orders governing all aspects of loans to 
consumers, including the cost and terms of loans, disclo- 
sures to consumers, methods of collection, and methods of 


verifying consumer eligibility for loans. 


ANNOTATIONS © 


Am. Jur. 2d, A.L.R. and C.WJ.S. rererunices. _ 58 
C.J.S. Money Lenders § 2, 


A licensee or other person subject to the New Mexico Small Loan Act of 1955 shall not adver- 
tise, display, distribute or broadcast or cause or permit to be advertised, displayed, distributed or 
broadcast in any manner whatsoever a false, misleading | or deceptive statement or representation 
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58-15-12 FINANCIAL INSTITUTIONS AND REGULATIONS 58-15-13 
with regard to the charges, terms or.conditions for loans in the amount or of the value of five thou- 
sand dollars ($5,000) or less. The director may require that charges or rates of charge, if stated by 
a licensee, be stated fully and clearly in such manner as the director deems necessary to prevent 
misunderstanding by prospective borrowers. The director may permit or require licensees to refer 
in their advertising to the fact that their business is under state supervision, subject to conditions 


imposed by the director to prevent erroneous impressions as to the scope or degree of ee a 


provided by the New Mexico Small Loan: Act of 1955. 


History: 1953 Comp., § 48-17-41, enacted by Laws 
1955, ch, 128, § 12; 1973, ch, 18, § 3; 1977, ch. 245, § 69; 
2007, ch. 86, § 8; 2017, ch. 110, § 16. 

The 2017 amendment, effective January 1, 2018, 
raised the loan amount in the provision prohibiting licens- 
ees from providing false, misleading or deceptive state- 
ments or representations with regard to charges, terms or 

- conditions for loans; and after "or of the value of", deleted 
"two thousand five hundred dollars ($2,500)""and added 
"five thousand dollars ($5,000), 


Applicability. — Laws 2017, ch. 110, § 26 provided. 


that the provisions of Laws 2017, ch. 110 shall apply to 
loans subject to the New Mexico Small Loan Act of 1955 


and the New Mexico Bank Installment Loan Act of 1959 
executed on or after January 1, 2018. 

The 2007 amendment, effective November 1, 2007, 
eliminated the former Subsection B requirement that a 
licensee display a schedule of rates of charges upon all 
classes of loans. 

Severability clause. — Laws 2007, ch. 86, § 28 pro- 
vided that if any part or application of the act is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 
C.J.S. eta Leider § 5. 


58-15-12. Advertising. (Effective January 1, 2023.) 


A licensee or other person subject to the New Mexico Small Loan Act of 1955 shall not advertise, 
display, distribute or broadcast or cause or permit to be advertised, displayed, distributed or broad- 
cast in any manner whatsoever a false, misleading or deceptive statement or representation with 
regard to the charges, terms or conditions for loans in the amount or of the value of ten thousand 
dollars ($10,000) or less. The director may require that charges or rates of charge, if stated by a li- 
censee, be stated fully and clearly in such manner as the director deems necessary to prevent misun- 
derstanding by prospective borrowers. The director may permit or require licensees to refer in their 
advertising to the fact that their business is under state supervision, subject to conditions imposed 
by the director to prevent erroneous impressions as to the scope or degree of protection provided by 
the New Mexico Small Loan Act of 1958. 


History: 1953 Comp., § 48-17-41, enacted by Laws 


1955, ch. 128, § 12; 1973, ch. 18, § 3; 1977, ch. 245, § 69; 


2007, ch..86, § 8; 2017, ch. 110, § 16; 2022, ch, 28, § 10. 
The 2022 amendment, effective January 1, 2023, 
amended an existing provision that prohibited a li- 


conditions of loans in the amount of five thousand dollars 
or less, increasing the loan amount to ten thousand dollars 
or less; and after "in the amount or of the value of", deleted 
"five thousand dollars ($5,000)" and added "ten thousand 
dollars ($10,000)", ~ 


censee from advertising with regard to charges, terms or 


58-15-13. Licensed offices; other business. 


A. No licensee shall conduct the business of making loans provided for by the New Mexico 
Small Loan Act of 1955 [58-15-31 NMSA 1978] under any name, or at any Ble of business within 
this state, other than that stated in the license. 

B. No licensee shall conduct the business of making loans under the New Mexico Small Loan 
Act of 1955 within any building, office, suite, room or place of business in which any other business 
is solicited, or engaged in, by the licensee or any employee, agent or associate, or in association or 
conjunction with any other business, unless authority to do so is specifically given in writing by 
the director upon written application for such authority submitted by the licensee. 

Upon receipt of written application for such authority which shall be accompanied by or have 
included therein, if the other business is the sale of insurance in connection with loans made un- 
der the New Mexico Small Loan Act of 1955, the written consent of the licensee to abide by and be 
bound by all regulations then in effect or thereafter promulgated by the director relating to tie-in 
sales of such insurance and small loans, the director shall investigate the facts and circumstances 
and if he finds that the character of the licensee and the nature of the other business warrants the 
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belief that the conduct of such business would not tend to conceal violation or evasion of the New 
Mexico Small Loan Act of 1955, or of regulations lawfully made hereunder, including regulations 
relating to tie-in sales of insurance, he shall enter an order granting such authority. If he shall not 


so find he shall enter an order denying such authority in the manner specified in and subject to the 


provisions of Section 58-15-5 NMSA 1978. 


History: 1953 Comp., § 48-17-42, enacted by Laws 
1955, ch, 128, § 13; 1977, ch. 245, § 70. 


58-15-14. Repealed. 


Repeals. — Laws 1981, ch. 263, § 4, repealed 58-15-14 
NMSA 1978, relating to the rates of charges on loans, ef- 
fective July 1, 1983, For present provisions, see 58-15-14.1 
NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur. 2d Money Lenders and Pawnbrokers § 11 et seq. 
58 C.J.S. Money Lenders § 5. 


Compiler's notes. — Laws 1981, ch. 263, § 6, revived 
58-15-14 NMSA 1978, effective July 1; 1983. 

Laws 1988,.ch. 44, § 1, repealed Laws 1981, ch. 263, § 6, 
effective June 30, 1983. 


58-15-14.1. Charges; method of computation. 


The simple interest method shall be used for loans made under the New Mexico Small Loan 
Act of 1955 [58-15-31 NMSA 1978]. Interest charges shall not be paid, deducted or received in 
advance, Interest charges shall not be compounded, However; if part or all of the consideration 
for a loan contract is the unpaid principal balance of a prior loan, then the principal amount 
payable under the loan contract may‘include any unpaid charges that have accrued within sixty 
days on the prior loan. Such charges shall be computed on the basis of the number of days actu- 


ally elapsed. 


History: Laws 1983, ch. 95, § 2; 2007, ch. 86, § 9. 

Severability clause. — Laws 2007, ch. 86, § 23 pro- 
vides that if any part or application of this act is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected, 

The 2007 amendment, effective November 1, 2007, 
requires the simple interest method for loans and elimi- 
nates the requirement that. for purposes of computing 
charges, a month shall consist of thirty consecutive days 
and the rate of charge for each day shall be one-thirtieth 
of the monthly rate, 


ANNOTATIONS 


- Allowable charges for loans. — Apart from interest 
charges on loans, only those fees described in Section 58- 
15-20 NMSA 1978 may be charged for loans made under 
the Small Loan Act. Neither charges nor interest can be 
received in advance or compounded, 1985 Op. Att'y Gen. 
No, 85-01. 


58-15-15. Repealed. 


Repeals. — Laws 2007, ch. 86, § 22 repeals 58-15-15 
NMSA 1978, being Laws 1959, ch; 201, §:1, as amended, 
relating to the precomputation of charges, effective 


Opinions rendered under former law. 1961-62 Op. 
Att'y Gen. No, 62-44; 1961-62 Op. Att'y Gen, No. 62-48; 1967 
Op. Att'y Gen. No. 67-11; 1973 Op. Att'y Gen. No. 73-74, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 538A 
Am. Jur, 2d Money Lenders and Pawnbrokers §§ 6, 7, 14 
et seq., 38, 46 et seq. 

Maximum amount: construction and application of pro- 
visions of small loan acts as regards maximum amount of 
loan, 99 A.L.R. 923. 

Time: construction and application of provision of small 
loan statute limiting time period for loan contracts, 58 
A.L.R.2d 1263. 

Compound interest: what is "compound interest" within 
meaning of statutes prohibiting the charging of such in- 
terest, 10 A.L.R.3d 421. 

Disclosure: construction and effect of disclosure stat- 
utes requiring one extending credit or making loan to 
give statement showing terms as to amounts involved and 
charges made, 14. A.L.R.3d 380, 46 A.L.R. Fed. 657. 

58 C.J.S. Money Lenders §$§ 2, 3, 5; 6, 8. 


November 1, 2007. For provisions of former section, see 
the 2006 NMSA 1978 on NMOneSource.com. 


58-15-15.1. No prepayment penalty on small loans. 


No provision in a loan or the evidence of indebtedness of a loan made under the New Mexico 
Small Loan Act of 1955 [58-15-31 NMSA 1978] requiring’a penalty or premium for prepayment of 


the balance of the indebtedness is enforceable. 
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History: 1978 Comp., § 58-15-15.1, enacted by Laws 
1980, ch. 73, § 3.. 
Compiler's notes. — Laws 1980, ch. 73, § 5, repealed 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-15-17 


it existed prior to the 1980 act would be revived on that 
date, However, Laws 1981, ch. 263, § 5, repealed Laws 


1980, ch. 73, 5 eHectIve July zZ 1981. 


- 


the act as of July 1, 1982, and provided that sie law as’ 


58-15-16. Loan insurance allowable; financing certain premiums 
prohibited. 


A. Itis unlawful for any person licensed under the New Mexico Small Loan Act of 1955, in con- 
nection with the making of a loan under that act: 

(1) to sell life insurance other than a term policy or credit life insurance on the principal 
borrowers; 

(2) to sell term or credit life insurance the coverage of which exceeds the amount of the 
loan or extends beyond the term for which the loan is made; 

(3) ‘after having made a loan, to finance any premiums of any life insurance policies, other 
than credit life insurance, sold to the borrower by the licensee or the licensee's agent in any man- 
ner for a period of ninety days; 

(4) after having made a loan, to finance any premium of any single-interest property in- 
surance policy sold to the borrower by the licensee or the licensee's agent whereby. the premium 
would be charged to the borrower in any manner. Nothing in this section shall preclude the sale 
and purchase of an insurance policy covering the dual interest of borrower and lien holder; or 

(5) to sell property insurance on unsecured loans. 

B. A lender may charge for:only the actual cost of any insurance; provided that all insurance 
shall be written by a company licensed to operate within the state and at a rate not higher than 
those ‘approved by the superintendent of insurance; and provided further that the lender shall not 
require any insurance to be written or provided by or through a particular agent, broker or insurer 
as a condition to making the loan, but shall, at the borrower's option, permit the insurance to be 


procured from any insurer or agent authorized by law to provide the insurance. 


History: 19538 Comp., § 48-17-43.2, enacted by Laws 
1969, ch. 58, § 1; 1977, ch. 272, § 1; 1979, ch. 867, § 1; 
2019, ch. 201, $11. 

The 2019 amendment, effective January 1, 2020, 
provided that a lender may charge for only the actual 
cost of insurance the lender is allowed to sell under the 
Small Loan Act and that the insurance must be written 
by a company licensed to operate in New. Mexico at a rate 
not higher than those approved by the. superintendent 
of insurance; added new subsection designation "A." and 
redesignated former Subsections A through E as Para- 
graphs A(1) through A(5); and added new Subsection B, 


Applicability, — Laws 2019, ch, 201, § 17 provided the 
provisions of this act apply to loans subject to the New 
Mexico Small Loan Act of 1955 and the New Mexico Bank 
Installment Loan Act of 1959 that are executed on or after 
January 1, 2020. 


ANN OTATIONS 


Am. Fars 2d, A. LR. and C.J.S. references.— 53A 
Am. Jur. 2d Money Lenders and Pawnbrokers §§ 61,52. 
58 C.J.S. Money Lenders §§ 2, 5. 


58-15-17. Requirements for making and paying of loans; incomplete... 
instruments; limitations on charges after judgment and 


interest. 


A. Every licensee shall: 


(1) atthe time a consumer becomes contractually obligated on a loan pursuant to the New 
Mexico Small Loan Act of 1955, deliver to the borrower or, if there are two or more borrowers on 
the same obligation, to one of them, a statement on which shall be printed a copy of Section 58-15- 
14.1 NMSA 1978 and which shall disclose in clear and distinct terms: 


(a) the amount of the loan; 
(b) the date the loan was made; 


(c) aschedule or a description of the payments; 
'(d) the type of the security, if any, for the loan; 
(e) thename and address ofthe licensee; 
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(f) the name of the person primarily obligated for the loan; 

(g) the amount of principal; 

(h) the annual percentage rate as disclosed pursuant to. 12 CFR Part 1026, known as 
"Regulation Z", and the amount in dollars and cents; 

(i) all other disclosures required pursuant to state and federal law; and 

(j) the charge for any other item allowable and included pursuant to the New Mexico 
Small Loan Act of 1955, so stated as to clearly show the allocation of each item included; 

(2) for each payment made on account of a loan, give to the person making the payment a 
plain and complete receipt specifying the date and amount of the payment, the amount applied to 
interest and principal and the balance unpaid. When payment is made in any other manner than 
by the borrower in person, by an agent of the borrower or by check or money order, the licensee 
shall mail the receipt to the borrower's last known address or retain and deliver the receipt upon 
request of the borrower. A licensee may deliver the receipt electronically to the borrower via text 
message or email, if requested to do so in writing by the borrower. A borrower may withdraw au- 
thorization for electronic delivery of receipts in writing at any time. A licensee shall not require a 
borrower to receive receipts electronically. The licensee shall maintain a copy of each receipt i in the 
office of the licensee as a part of the licensee's records; and 

(3) upon repayment ofthe loan in full, mark plainly every note and promise to pay signed 
by any borrower with the word "paid" or "canceled" and promptly file or record a release of any 
mortgage if the mortgage has been recorded, restore any pledge and cancel and return any note 
and any assignment given to the licensee. A licensee may mark and return a copy of the note, 
promise to pay or any assignment if the copy accurately reproduces the complete original. 

B. A licensee shall not take a note or promise to pay that does not disclose the amount of the 
loan, a schedule of payments, or a description thereof, and the agreed charge or rate of charge or 
any instrument in which blanks are left to be filled in after execution: 

C. A judgment against a party on a loan made pursuant to the New Mexico Small Loan Act of 
1955 shall not include, and the loan shall not include, from the date of the judgment, charges against 
a party to the loan other than costs, attorney fees and post-judgment interest as provided by law. 

D,. A loan made pursuant to the New Mexico Small Loan Act of 1955 that is filed and approved 
as a claim in any bankruptcy proceeding shall bear interest at the rate of ten percent per year 
beginning on the ninetieth day following the date of adjudication. This limitation shall not apply 
when the bankrupt is not discharged in bankruptcy or to any obligation not dischargeable under 
the provisions of the United States Bankruptcy Code presently in force. 

EH. A loan made pursuant to the provisions of the New Mexico Small Loan Act of 1955 shall 
not bear interest in excess of ten percent per year on the unpaid principal balance of a loan after 
ninety days following the date of the death of the borrower. 

F. A loan made pursuant to the New Mexico Small Loan Act of 1955 shall not bear interest in 
excess of ten percent per year upon the unpaid principal balance of the loan after twelve months 
following the date of maturity of the loan. 

G. A lender shall not make a loan pursuant to the New Mexico Small Loan Act of 1955 if a loan 
has an initial stated maturity of less than one hundred twenty days unless the loan is a -retund 

anticipation loan. 

H. A lender shall not make a loan pursuant to the New Mexico Small Loan Act of 1955 unless 
the loan is an installment loan or a refund anticipation loan. 

I. A lender shall not make a loan pursuant to the New Mexico Small Loan Act of 1955, other 
than a refund anticipation loan, unless the loan is repayable in a minimum of four substantially 
equal installment payments of principal and interest, 

J. A lender shall not make a loan pursuant to the New Mexico Small Loan Act of 1955 that has 
an annual percentage rate greater than one hundred seventy-five percent, calculated pursuant to 
12 CFR Part 1026, known as "Regulation Z". 

K. Upon request from the borrower, all lenders licensed pursuant to the New Mexico Small 
Loan Act of 1955 shall give or forward to the borrower copies of all loan agreements concern- 
ing that borrower, a copy of all receipts maintained in that borrower's loan file and a written 
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FINANCIAL INSTITUTIONS AND REGULATIONS 


58-15-17 


statement of that borrower's loan history, including all: fees charged, amortization schedules, that 
borrower's payment history, including the dates and amounts of payments made, and the total 
amount unpaid pursuant to each contract. All lenders shall retain for seven years from the date 
of loan file origination or loan payoff, whichever is the later, the documentation specified in this 


subsection. 


L. Any rollover, renewal, refinance’ or: sioidifickition of an existing loan dareement with a li- 
censee, except a modification without any additional cost to the borrower, shall'constitute a new 
loan and shall require new disclosures pursuant to the Truth in Lending Act...» 


History: 1953 Comp., § 48-17-44, enacted by Laws 
1955, ch. 128, § 15; 1996, ch. 50, § 1; 2007, ch. 86, § 10; 
2017, ch. 110, § 17; 2019, ch, 201, § 12. 

Cross references, — For the federal Truth in Lending 
Act, see 15 U.S.C. § 1601 et: seq. 

The 2019 amendment, effective January 1, 2020, 
required lenders to disclose certain charges, provided 
for the issuance of an electronic receipt for loan pay- 
ments at the option of the borrower, provided that a 
loan filed and approved as a claim in a bankruptcy pro- 
ceeding shall bear interest at the rate of ten percent, 
provided the annual.interest on the unpaid principal 
balance of.a loan after the death of the borrower and 
after twelve months following the loan's maturity date 
is limited to ten percent, provided that on request from 
the borrower, a lender shall provide the borrower with 
copies of loan agreements and related documents, and 
the lender shall retain loan documentation for seven 
years, and expanded disclosure requirements; in Sub- 
section A, in Subparagraph A(1)(j),deleted "other items 
allowable pursuant to that act" and added "the charge 
for any other item allowable and included pursuant to 
the New Mexico Small Loan Act of 1955") in Paragraph 
A(2), after "last known address or”, deleted "hold the 
receipt for delivery" and added."retain and deliver the 
receipt", after "borrower.", deleted. "A copy of all re- 
ceipts shall be kept on file" and added "A licensee may 
deliver the recéipt electronically to the borrower. via 
text message or email, if requested to do so in writing 
by the borrower. A borrower may withdraw authoriza- 
tion for electronic delivery of receipts in writing at any 
time. A licensee shall not require a'borrower to receive 
receipts electronically. The licensee..shall maintain 
a copy of each receipt"; in Subsection D, after "bank- 
ruptcy proceeding shall", deleted "from a date ninety 
days subsequent to the" and added "bear interest at the 
rate of ten percent per year beginning onthe nineti- 


eth day following the", and after "adjudication", deleted — 


"bear interest at the rate of ten percent a year only"; in 
Subsection E, deleted "No" and added "A", after "1955 
shall", added "not", after "bear interest", deleted "after 
ninety days from the date of the death of the borrower 


The 2017 amendment, effective January 1, 2018, 
clarified that federal law requires every licensee to deliver 
to a borrower a statement in English or Spanish contain- 
ing certain information regarding the loan, included the 
annual interest rate to the list of information that must 
be contained in the statement that licensees are required 
to provide to a borrower, placed additional restrictions on 
making certain installment loans, and made tax refund 
anticipation loans exempt from these provisions; in Sub- 
section A, Paragraph A(1), in the introductory clause, after 
"English or Spanish, as", deleted "requested by the bor- 
rower" and added "required by federal law", in Subpara- 
graph A(1)(h), after the first occurrence of "the", deleted 
"agreed rate of charge stated on. a percent per year basis" 


-and added "annual interest rate as disclosed pursuant to 


12 CFR Part 1026, known:as ‘Regulation Z”; in Subsection 
D, after "the provisions of the", added "United States", and 
after "Bankruptcy", deleted "Act" and added "Code"; and 
added Subsections G through J. 

Applicability. — Laws 2017, ch. 110, § 26 provided 
that the provisions of Laws 2017, ch. 110 shall apply to 
loans subject to the New Mexico Small Loan Act of 1955 
and the New Mexico Bank Installment Loan Act of 1959 
executed on or after January 1, 2018. 

The 2007 amendment, effective November 1, 2007, 
requires that a licensee deliver a disclosure statement, in 
Spanish if requested by the borrower and that the disclo- 


sure statement include all disclosures required by state or 


federal law and prohibits a judgment or loan from carrying 
charges other than costs, attorney fees and post-judgment 
interest as provided by law after a judgment is entered. 

Severability clause. — Laws 2007, ch. 86; § 23 pro- 
vided that if any part or application, of the act is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected: 

The 1996 amendment, effective May 15, 1996, added’ 
the section heading, in Paragraph A(3) deleted "filed or" in 
the first sentence and rewrote the last sentence, and made 


» stylistic changes throughout the section. 


in ‘excess of a rate of ten percent a year on the unpaid ~ 


principal balance of the loan" and added "in excess of 
ten percent per year on the unpaid principal balance 
of a loan after ninety days following the date of the 
death of the borrower"; in subsection F, deleted "No" 
and added "A", after "1955 shall’; added» "not", after 
"bear interest’, added. "in excess of ten percent per year 
upon the unpaid principal balance of the loan", and 
after "maturity of the loan," 
percent a year upon the unpaid principal balance of the 
loan."; in.Subsections G through J, deleted "No" and 
added "A", after "shall", added "not"; and added new 
Subsections K and L. 

Applicability. — Laws 2019; ch.:201,$:17 provided the 
provisions of this act.apply to loans subject to the New 
Mexico Small Loan Act of 1955 and the New Mexico Bank 
Installment Loan Act of 1959 that are executed on or after 
January 1, 2020. 


, deleted "in excess of ten ~ 
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ANN OTATIONS 


, Financing tdiewent tantamount to Pnavireioat 
chattel mortgage is commonly accepted as being a pledge 
of particular property for the payment of a debt. The fi- 
nancing statements required to be filed under the Uni- 
form Commercial Code are, in effect, mortgages. because 
they create a lien on the property pledged. Concluding, 
then, that financing statements are tantamount to mort- 
gages, a release of such a lien must be filed whenever a 
note is paid in full, as provided for in Subsection A(3) of 
this section, 1962 Op. Att'y Gen. No. 62- 50 (overruled 1970 
Op. Att'y Gen. No. 70-78). ~ 

When mere refinancing. +S loan companies are 
no longer required to file termination statements and new 
financing statements merely because a loan has been refi- 
nanced. 1970 Op. Att'y Gen. No. 70-78. 

Am. Jur. 2d, A.L.R. and C.J.S. i6fetended—~ 538A 


Am, Jur. 2d Money Lenders and Pawnbrokers §§ 6, 7, 38, 


46 et seq. 
58 C.J.S. Money Lenders §§ 2 to 8. 
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58-15-17. Requirements for making and paying of loans; incomplete 
instruments; limitations on charges after judgment and 
interest. (Effective January 1, 2023.) , 


A. Every licensee any 

(1) at the time a consumer bdtomel ei alate obligated on @ loan pursuant to the New 
Mexico Small Loan Act of 1955, deliver to the borrower or, if there are two or more borrowers on the 
same obligation, to one of them, a statement on which shall be printed a bicied of Section 58-15-14. 1 
NMSA 1978 and which shall disclose in clear and distinct terms: 

(a) the amount of the loan; 

(b) ‘the date the loan was made; 

(c) a-schedule or a description of the payments; 

(d) the type of the security, if any, for the loan; 

(e) the name and address of the licensee; \ 

(f). the name of the person primarily obligated for the loan; 

(g) the amount of principal; 

(h) © the annual percentage rate as disclosed pursuant to 12 CFR Part 1026, hnown as 
"Regulation Z", and the amount in dollars and cents; 

(i). all other disclosures required pursuant to state and federal law; and 

Gj) the charge for any other item allowable and included pursuant to the New Mexico 
Small Loan Act-of 1955, so stated as to clearly show the allocation of each item included; 

(2) for each payment made on account of a loan, give to the\person making the payment a 
plain and complete receipt specifying the date and amount of the payment, the amount applied to 
interest and principal and the balance unpaid. When payment is made in any other manner than 
by the borrower in person, by an agent of the borrower orby:check or'money order, the licensee shall 
mail the receipt to the borrower's last known address or retain and deliver the receipt upon ‘request 
of the borrower. A licensee may deliver the receipt electronically to the borrower via. text message 
or email, if requested to do so in writing by the borrower. A: borrower may withdraw authorization 
for electronic delivery of receipts in writing at any time: A licensee shall not require'a borrower to 
receive receipts electronically. The licensee shall maintain a copy sie each inka in hss sonite of the 
licensee as a part of the licensee's records; and 

(3) upon repayment of the loan in full, mark plainly every note and promise to pay. AMEE 
by any borrower with the word "paid" or "canceled" and promptly file or record.a release of any 
mortgage if the mortgage has been recorded, restore any pledge and cancel and return any note and 
any assignment given to the licensee. A licensee may mark and return a copy of the note, promise to 
pay or any assignment if the copy accurately reproduces the\complete original. 

B.A licensee shall not take a note or promise to pay that does not disclose the amount of the 
loan, a schedule of payments,,or a description thereof, and the agreed Suites or-rate of charge or any 
instrument in which blanks are left to be filled in after execution. 

C. A judgment against a party on a loan made pursuant to the Nei Mexico Small Loan Act 
of 1955 shall not include, and. the loan shall not include, fromthe date of the judgment; charges 
against.a party to the loan other than. costs, Wein fees and post-judgment interest as provided 
by law. 

D.. A loan.made pursuant to the New Mexico Small Loan Act of 1955 that is filed ns approved 
as a claim in any bankruptcy proceeding shall bear interest at the rate of ten percent per year begin- 
ning onthe ninetieth:day. following the date of adjudication. This limitation shall not apply when 
the bankrupt is not discharged in bankruptcy or to any obligation not dischargeable under the pro- 
visions of the United States Bankruptcy Code presently in force. 

_E, A loan made:pursuant to the provisions of the New Mexico Small Kan Act of 1955 shall not 
bear interest in excess of ten percent per year onthe unpaid principal balance of a loan after ninety 
days following the date of the death of the borrower. 

F. A loan made pursuant to the New Mexico Small Loan Act of 1955 shall not bear interest in 
excess of ten percent per year upon the unpaid principal balance of the loan after twelve months fol- 
lowing the date of maturity of the loan. 
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G. Alender shall not make a loan pursuant to the New Mexico Small Loan Act of 19565 if a loan 
has an initial stated maturity of less than one hundred twenty. days. unless the loan is a refund 
anticipation loan. 

H. Alender shall not make a loan pursuant-to the New Mexico Small Loan Act of 1955 unless 
the loan is an installment loan or a refund anticipation loan. 

I, Alender shall not make a loan pursuant to the New. Mexico Small Loan Act of 1956, other 
than a refund anticipation loan, unless the loan is repayable in a minimum of four substantially 
equal installment payments of principal and interest, 

J. Alender shall not make a loan pursuant to the New Mexico Small Loan Act of 1955 that has 
a permitted annual percentage rate greater than thirty-six percent, calculated pursuant to 12 CFR 
Part 1026, known as "Regulation Z", this subsection and Subsections K and L of this section; pro- 
vided that the calculation of the permitted annual percentage rate shall: 

(1) include finance charges as defined in 12 CFR Part 1026, known as "Regulation Z", 
charges for any ancillary product or service sold or any fee charged in connection or concurrent 
with the extension of credit, any credit insurance premium or fee and any charge for single pre- 
mium credit insurance or any other fee related to insurance; 

(2) include any charge as provided in Paragraph (1) of this subsection even if that charge 
would be excluded from the calculation of finance charges pursuant to Regulation Z; 

(3) not include any amount paid to a public official in relation to the extension of credit, 
including fees to record liens; 

(4) not include a fee on a loan of five hundred dollars ($500) or less; provided further that 
the. fee shall not exceed five percent of the total principal of the loan and shall not be imposed on any 
borrower more than one time per twelve-month period; and 

(5) follow the rules established for calculating the disclosed annual ipecdenrean rate for 
credit transactions pursuant to Regulation Z based on the charges set forth in Paragraphs (1) and 
(4) of this subsection. 

K.. Nothing in Subsection J of this section shall permit the imposition of fees, interest or charges 
of any kind not otherwise permitted by the New Mexico Small Loan Act of 1955. 

L. . If the prime rate of interest exceeds ten percent for three consecutive months, then during the 
month-following the third consecutive month:in which prime exceeded ten percent, the maximum 
allowable permitted annual percentage rate set forth in this section shall increase to thirty-six per- 
cent plus each percentage point or fraction of a percentage point by which the prime rate of interest 
exceeded ten percent in the most recent month. When the prime rate of interest falls below ten per- 
cent for three consecutive months, the maximum allowable permitted annual percentage rate shall 
return to thirty-six percent. 

M. The director of the division shall.post a notice on the division's website within a net after the 
provisions of Subsection L of this section become applicable. The notice shall state the date on which 
any increase or decrease in the maximum allowable permitted annual percentage rate is effective. 

N. The maximum allowable permitted annual percentage rate for a loan to a consumer shall be 
determined as of the date that the loan is made. 

O. Upon request from the borrower, all lenders licensed pursuant to the New Mexico Small 
Loan Act of 1955 shall give or forward to the borrower copies of all loan agreements concerning 
that borrower, a copy of all receipts maintained in that borrower's loan file and a written statement 
of that borrower's loan history, including all fees charged, amortization schedules, that borrower's 
payment history, including the dates and amounts of payments made, and the total amount unpaid 
pursuant to each contract. All lenders shall retain for seven years from the date of loan file origina- 
tion or loan payoff, whichever is the later, the documentation specified in this subsection. 

P. Any rollover, renewal, refinance or modification of an existing loan agreement with a licensee, 
except a modification without any additional cost to the borrower, shall constitute a new loan and 
shall require new disclosures pursuant to the federal Truth in Lending Act. 


. History: 1953 Comp., § 48-17-44, enacted by Laws The 2022 amendment, effective January 1, 2023, re- 

1955, ch. 128, § 15; 1996, ch. 50, § 1; 2007, ch. 86, § 10; duced the annual percentage rate for loans made under 

2017, ch. 110, § 17; 2019, ch. 201, § 12; 2022, ch. 23, the New Mexico Small Loan Act of 1955 from one hun- 

$ 11, dred seventy-five percent to thirty-six percent, calculated 
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pursuant to the federal regulation known as Regulation 
Z and as otherwise provided in this section, prohibited a 
fee on loans of five hundred dollars or less and limited fee 
amounts to five percent of the total principal of the loan, 
allowed for the interest rate on loans to exceed thirty-six 
percent when the prime loan rate exceeds ten percent for 
three consecutive months and to revert to thirty-six percent 
if the prime rate falls below ten percent for three consecu- 
tive months, and required the director of the financial in- 
stitutions division of the regulation and licensing depart- 
ment to publish when lenders may contractually increase 
or must decrease interest rates based on the history of the 
prime lending rate; in Subsection J, after "New Mexico 


58-15-18. Repealed. 
Repeals. — Laws 2017, ch. 110, § 25 repealed 58-15- 


18 NMSA 1978, as enacted by Laws 1955, ch. 128, § 16, 
relating to lenders' exchange, effective January 1, 2018. 


58-15-19. Loans under other laws. 


SMALL LOAN BUSINESS 


58-15-20 


Small Loan Act of 1955 that has", deleted "an" and added 
"a permitted", and after "annual. percentage rate greater 
than", deleted "one hundred seventy-five percent, calcu- 
lated pursuant to 12 CFR Part 1026, known as ‘Regulation 
Z'" and added "thirty-six percent, calculated pursuant to 
12 CFR Part 1026, known as ‘Regulation Z', this subsec- 
tion and Subsections K and L of this section; provided 
that the calculation of the permitted annual percentage 
rate shall", and added Paragraphs J(1) through J(5); and 
added new Subsections K through N and redesignated for- 
mer Subsections K and L as Subsections O and P, respec- 
tively. 


For provisions of former section, see the 2017 NMSA on 
NMOneSource.com. 


Any. licensee hereunder may make loans in accordance with and not in violation of the general 
laws of this state governing money and usury to any borrower not having a loan with the lender 
under this act, provided no charge authorized to be made under the provisions hereof shall be 
made, collected or received by the lender in connection with any such loan; and provided further, 
that any such loan shall not be converted into a loan under this act after once made or after it is 


reduced to assum less than,the maximum herein provided for. 


History: 1953 Comp., § 48-17-46, enacted by Laws 
1955, ch. 128, § 17. 


ANNOTATIONS 


Conventional loan prohibited where small loan 
already. — This section clearly prohibits the making of 
a conventional loan by a small loan licensee where the 
borrower has already taken out a small loan. 1961-62 Op. 
Att'y Gen. No. 62-50. 


Small loan not barred by existing conventional 
loan. — The statutes permit the granting of a small loan 
where a conventional loan to the same borrower is already 
on the books, 1961-62 Op. Att'y Gen. No. 62-50. 

Time sales transactions not "loans." — By the 
vast weight of authority, time sales transactions are not 
"loans" within the ordinary meaning of that word. 1961-62 
Op. Att'y Gen. No. 61-23. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 58 
C.J.S. Money Lenders 8§ 3, 5.0 


58-15-20. Fees and costs. | 


A. Notwithstanding any provision of the New Mexico Small Loan Act of 1955, lawful fees, if 
any, actually and necessarily paid out by the licensee to a public officer for the filing, recording 
or releasing in a public office of an instrument securing the loan may be charged to the borrower. 

‘B. Notwithstanding any provision in a note or other loan contract taken or received under the 
New Mexico Small Loan Act of 1955, attorney fees shall not be charged or collected unless the note 
or other contract has been submitted in good faith to an attorney for collection who is not a sala- 
ried employee of the holder of the contract, after the licensee has made a diligent and good faith 
effort to collect and has failed. 

C. Notary fees incident to the taking of a lien to secure a small loan or releasing such a lien 
shall not be charged or collected by a licensee, an officer, agent or employee of a licensee or anyone 
within an office, room or place of business in which a small loan office is conducted. 

D. Delinquency fees shall not exceed five cents ($.05) for each one dollar ($1.00) of each install- 
ment more than ten days in arrears; provided that the total of delinquency charges on any such in- 
stallment shall not exceed ten dollars ($10.00) and that only one delinquency charge shall be made 
on any one installment regardless of the period during which the installment remains unpaid. 


History: 1953 Comp., § 48-17-47, enacted by Laws 
1955, ch. 128, § 18; 2007, ch. 86, § 11; 2019, ch. 201, § 13. 


The 2019 amendment, effective January 1, 2020, pro- 
vided that attorney fees shall not be charged to a borrower 
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in connection with collection efforts; unless the loan con- each installment more than ten dey in Ghee but not to 

tract has been submitted to an attorney for collection who exceed a total of $10,00. 

is not a salaried employee of the holder of the contract; in Severability clause. — Lawé 2007, ai 86, § 23 pro- 

Subsection B, after "attorney for collection", deleted "and" vides that if any part or application of this act is held in- 

and added "who is:not a salaried'employee of the holder of . valid, the remainder or its application to other Bilaatiohs 

the contract", after "after", added\"the licensee has made ~ or persons shall not be affected: 

a", and after "effort to collect", deleted "on the part of the Allowable charges for loans. — Apart from inka 

licensee" and added "and"... < est charges on loans, only the fees described in 58-15-20 
Applicability. — Laws 2019, ch. 201, § 17 provided the NMSA 1978 may be charged for loans under ie Small 

provisions of this act apply to’ loans subject to the New Loan Act, 1985 Op. Att'y Gen. No. 85-01. 

Mexico Small Loan Act of 1955 and the New Mexico Bank 

Installment Loan Act of 1959 that are executed on or after ANNOTATIONS 

January 1, 2020, . Jur. 2d, ALR. and C.J.S. references.— 53A 
The 2007 amendment, effective November 1, 2007, aad 2d Money Lenders and Pawnbrokers §§ 14 et 

deletes Subsection (C) relating to court costs and enacts a seq., 26 et seq., 53. 

new Subsection D that provides that only one delinquency Fees and charges: construction; application and effect of 

charge may be made on any one installment and that de- provisions of small loan acts regarding fees, charges, etc., 


linquency fees shall not exceed five cents for each dollar of in addition to interest, 143 A.L.R. 1323. 
58 C.J.S, Money Lenders §§ 2, 5. 


Teper 
‘ 


58-15-20.1. Installment loans; refund anticipation doen mauthaioy 
funds; permitted charges. 


A. If there are insufficient funds to pay a check or other type of debit on the date of present- 
ment by the licensee, a check or debit authorization request shall not be’presented to a financial 
institution by a licensee for payment more than one time per payment due unless the consumer 
agrees in writing, after a check or other type of debit en been dishonored, to one additional pre- 
sentment or deposit. 

B. A licensee shall not charge a consumer for foes, interest or charges of any dnd other than 
those permitted pursuant to Sections 58-15-16, 58-15-17 and 58- 15- 20 NMSA 1978. 


History: Laws 2017, ch, 110, § 20; 2019, ch. 201, § 14. Applicability. — Laws 2019, ch. 201, § 17 rote the 
The 2019 amendment, effective January 1, 2020, clar- provisions of this act apply to:loans subject to the New 
ified that when there are insufficient funds to pay a check, Mexico Small Loan Act of 1955 and the New Mexico Bank 
a licensee may not present a check to a financial insti- Installment Loan Act of 1959 that are Sita 4 a on or after 


tution more than one time per payment due; after "more cseregaace 1, 2020. 
than one time", added "per payment due", 


58-15-21. What constitutes loan of money; wage purchases, 


The payment of five thousand dollars ($5,000) or less in money, credit, goods or things in action, 
as consideration for any sale or assignment of or order for the payment of wages, salary, commis- 
sion or other compensation for services, whether earned or to be earned, shall, for the purposes of 
regulation under the New Mexico Small Loan Act of 1955, be deemed.a loan of money secured by 
such sale, assignment or order, The amount by which compensation so sold, assigned or ordered 
paid exceeds the amount of consideration actually paid shallfor the purpose of regulation under 
the New Mexico Small Loan Act of 1955 be deemed interest or charges upon the loan from the date 
of payment to the date the compensation is payable, Such transaction shall be BoNgTBed by and 
subject to the provisions of the New Mexico Small Loan Act of 1955, 


History: 1953 Comp., § 48-17-48, enacted by Laws Applicability. — wernt 2017, ch, 110, § 26 raided 
1955, ch. 128, § 19; 1973, ch. 18, § 5; 2017, ch. 110, § 18. that the provisions of Laws 2017, ch. 110 shall apply to 
The 2017 amendment, effective January 1, 2018, loans subject to the New Mexico Small Loan Act of 1955 
changed the loan amount in the definition of what con- and the New Mexico Bank Installment Loan Act of 1959 
stitutes a "loan of money" for the purpose of regulation executed on or after January 1, 2018. 
under the New Mexico Small Loan Act of 1955; and af- 
ter "The payment of", deleted "two thousand five hun- ; ANNOTATIONS: 5 id 
ne dollars ($2,500)" and added “five thanaagd dollars Am dure Ba MAR Ana GTS rererences si 69a 
5.000)". ; .R. JS. j 


Am.Jur, 2d Money Lenders and Pawnbrokers §§ 2, 3. 
58 C.J.S. Money Lenders § 1. 
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58-15-21. What constitutes loan of money; wage purchases. (Effective 
January 1, 2023.) 


The payment of ten thousand dollars ($10,000) or less in money, credit, goods or things in action, 
as consideration for any sale or assignment of or order for the payment of wages, salary, commission 
or other compensation for services, whether earned or to be earned, shall, for the purposes of regula- 
tion under the New Mexico Small Loan Act of 1955, be deemed a loan of money securéd by such sale, 
assignment or order. The amount by which compensation so sold, assigned or ordered paid exceeds 
the amount of consideration actually paid shall for the purpose of regulation under the New Mexico 
Small Loan Act of 1955 be deemed interest or charges upon the loan from the date of payment to the: 
date the compensation is payable. Such transaction shall be governed by and subject to the provi- 
sions of the New Mexico Small Loan Act of 1955. 


History: 1953 Comp., § 48-17-48, enacted by Laws made pursuant to the New Mexico Small Loan Act of 1955; 
1955, ch. 128, § 19; 1973, ch. 18, § 5; 2017, ch. 110, § 18; and after "The payment of", deleted "five thousand dollars 
2022, ch. 23, § 12. ($5,000)" and added. "ten thousand dollars, ($10,000)". 

The 2022 amendment, effective January 1, 2023, 
raised the maximum dollar amount for loans that may be 


58-15-22. [Assignments; validity; amount collectible. 


A. Validity and payment of assignment. No assignment of or order for payment of any salary, 
wages, commissions or other compensation for services earned or to be earned, given to secure any 
loan made by any licensee, shall be valid unless the amount of such loan is paid to the borrower, si- 
multaneously with its execution, nor shall any such assignment or order, or any chattel mortgage 
or other lien on household furniture then in the possession and use of the borrower, be valid unless 
it is in writing, signed in person by the borrower, or if the borrower is married unless it is signed 
in person by both husband and wife, provided that written assent of a spouse shall not be required 
when husband and wife have been living separate and apart for a period of at least two months 
prior to the making of such assignment, order, mortgage or lien. 

B. Amount collectible under assignment. A valid assignment or order for the payment of fu- 
ture salary, wages, commissions or other compensation for services, may be given as security for a 
loan made by any licensee or licensees and under such assignment or order, a sum not to exceed 
ten (10%) percent of the borrower's salary, wages, commissions or other compensation for services 
shall be collectible from the employer of the borrower by the licensee at the time of each payment 
to the borrower of such salary, wages, commissions or other compensation for services, from the 
time that a copy of such assignment, verified by the oath of the licensee or his agent, together with 
a similarly verified statement of the amount unpaid upon such loan and a printed copy of this 
section, is served upon the employer. Not more than one such assignment of wages shall be valid 
hereunder or acceptable by an employer. 


History: 1953 Comp., § 48-17-49, enacted by Laws of Community Property: Problems of Characterization, 


1955, ch. 128, § 20, Management and Control," see 3 N.M. L. Rev. 11 (1973). 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 
ANNOTATIONS C.J.S, Money Lenders §§ 3, 5, 7. 


Law reviews. — For symposium, "The Effects of an 
Equal Rights Amendment on the New Mexico System 


58-15-23. Violation of general usury laws. 


The violation by a licensee or by an officer, manager, director, trustee, executive or employee di- 
rectly engaged in operating a small loan office under the provisions of the New Mexico Small Loan 
Act of 1955 [58-15-31 NMSA 1978] of any usury statute of this state within an office; room or place 
of business in which the making of loans as a licensee is solicited or engaged or in association or 
conjunction therewith is grounds for suspension and revocation of license in accordance with the 
applicable procedures set forth in that act. 
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History: 1953 Comp., § 48-17-50,,enacted by Laws ... 4 , ANNOTATIONS 


1955, ch. 128, § 21; 2007, ch. 86, § 12. ase Jur. 2d, ALR. and: C.J.S. references. — 538A 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. es Jur, 2d Money Lenders and Pawnbrokers §§ 46, 47, 


Severability, clause, «nduaye 200% cho Red 28 pre Contingency as to borrower's receipt of money or Whar 


vides that if any part or application of this act is held in- hich } b ‘d nd 1 
valid, the remainder or its application to other situations property from which loan is to be repaid as rendering loan 
usurious, 92 A.L.R.3d 623, 


or persons shall not be affected, 
The 2007 amendment, effective November 1, 2007, » 58 C.S. Money Lenders §§ 6,9. . 
clarifies the language of this section. 


58-15-24. Loans:made elsewhere. 


No loan made outside this state to a resident of New Mexico in the amount, or of the value of 
five thousand dollars ($5,000) or less for which a greater rate of interest, consideration, charge or 
compensation to the lender than is permitted by the general laws of New Mexico in force govern- 
ing money, interest and usury has been charged, contracted for or received shall be enforced in this 
state. Every person in any way participating in such a loan in this state is subject to the provisions: 
of the New Mexico Small Loan Act of 1955. Any loan made to a nonresident of New Mexico in con- 
formity with the law of the state where made may be enforced in this state. 


History: 1953 Comp., § 48-17-51, enacted by Laws Applicability. — Laws 2017, ch. 110, § 26 provided 
1955, ch. 128, § 22; 1973, ch. 18, § 6; 2017, ch. 110, § 19, that the provisions of Laws 2017, ch. 110 shall apply to 

The 2017 amendment, effective January 1, 2018, loans subject to the New Mexico Small Loan Act of 1955 
changed the loan amount in the criteria for certain un- and the New Mexico Bank Installment Loan Act of 1959, 
enforceable loans made outside the state to a resident executed on or after January 1, 2018. 


of New Mexico and that do not comply with the general 


laws of New Mexico; and. after "the value", deleted "two ANNOTATIONS 
thousand five hundred dollars ($2,500)" and added "five Am. Jur. 2d, A.L.R. and €.J.S. references, — 53A’ 
thousand dollars ($5,000)", after the second occurrence of Am. Jur. 2d Money Lenders and Pawnbrokers §§ 11, 12, 


"New Mexico", deleted "presently", and after "loan in this 13. 24. 25. 
state", deleted "shall be" and added "is", 4ST, 


58-15-24. Loans made elsewhere. (Effective January 1, 2023.) 


No loan made outside this state to a resident of New Mexico in the amount or of the value of ten 
thousand dollars ($10,000) or less for which a greater rate of interest, consideration, charge or 
compensation to the lender than is permitted by the general laws of New Mexico in force govern- 
ing money, interest and usury has been charged, contracted for or received shall be enforced in this 
state. Every person in any way participating in such a loan in this state is subject to the provisions 
of the New Mexico Small Loan Act of 1955. Any loan made to a nonresident of New: Mexico i in con- 
formity with the law of the state where made may be enforced in this state. 


History: 1953 Comp., § 48-17-51, enacted by Laws or less that provided for a greater rate of interest than is 
1955, ch. 128, § 22; 1973, ch. 18, § 6; 2017, ch. 110, § 19; permitted by the laws of New Mexico, increasing the loan 
2022, ch.. 23, § 13. amount to ten thousand dollars or less; and after "in the 

The 2022 amendment, effective January 1, 2023, amount or of the value of", deleted "five thousand dollars 
amended an existing provision that prohibited: the en- ($5,000)" and added "ten Bees dollars ($10,000)". 


forcement of loans in the amount of five thousand dollars 


58-15-25. Review. 


Any licensee or any person aggrieved by any act or order of the director pursuant to the New 
Mexico Small Loan Act of 1995 [58-15-31 NMSA 1978] may file and appeal in the eer court 
pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 48-17-52, enacted by Laws The 1998 putindinant effective September 1, 1998, 


1955, ch. 128, § 23; 1977, ch, 245, § 74; 1998, ch. 55, § rewrote this section, 
57; 1999, ch. 265, § 61. : 
The 1999 amendment, effective July 1, 1999, substi- as ANNOTATIONS 


tuted "Section 39-3-1.1" for "Section 12-8A-1". Scope. — While this section appears to be a departure 


from the general rule requiring a reviewing court either to 
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affirm an administrative decision or to find it unreason- previously established in. New, Mexico, SJ.C. Finance- 
able and arbitrary and set it aside, it does not change, in Loans of Menaul, Inc, v. Upton, 1966-NMSC-012, 75 N.M. 
any sense, the scope of review of administrative decisions 780, 411 P.2d 755. 


58-15-26. Status of preexisting licensees. 


Notwithstanding the repeal thereof by the New Mexico Small Loan Act of 1955 [58-15-31 NMSA 
1978], any licensee having a license under Chapter 174, New Mexico Session Laws of 1947, which 
is valid and in force and against which no revocation or suspension proceedings are pending on 
the date of the passage and approval of the New Mexico Small Loan Act of 1955; may within thirty 
days after the effective date of the New Mexico Small Loan Act of 1955 file with the director an 
application pursuant to Section 58-15-4 NMSA 1978 for an original license under the New Mexico 
Small Loan Act of 1955 and’such applicants so filing shall be deemed to have’a temporary license 
under the New Mexico Small Loan Act of 1955 for'a'period expiring sixty days after the filing of 
such application, and such additional period as the director by order may provide. All such existing 
licenses except as in this section provided shall terminate on the effective date of the New Mexico 
Small Loan Act of 1955. One-half of the amount of any license fees paid under Chapter ‘174, New 
Mexico Session Laws of 1947, by licensees thereunder for the calendar year 1955 shall be credited 
upon the application fee payable under the New Mexico Small! Loan Act of 1955. ° | 


History: 1953 Comp., § 48-17-53, enacted by Laws ANNOTATIONS 
1955, ch. 128, § 24; 1977, ch. 245, § 75. 3 ili 
Compiler's eee yon effective ee Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Mexico Small Loan Act of 1955, referred to in this section, Am. Jur, 2d Money Lenders and Pawnbrokers § 11 et.seq. 
is March 16, 1955. 58 C.J.S, Money Lenders § 4. . 


Laws 1947, ch. 174, referred to in this section, was re- 
pealed by Laws 1955, ch. 128, § 30. 


58-15-27. Amendment. 


This act, or any part thereof, may be modified, amended or repealed so as to effect a cancella- 
tion or alteration of any license or right of a license hereunder; provided, that such cancellation or 
alteration shall not impair or affect the obligation of any preexisting lawful contract between any 
licensee and any borrower. 


History: 1953 Comp., § 48-17-54, enacted by Laws Compiler's notes. — For meaning of "this act", see 
1955, ch, 128, § 25. notes following 58-15-1 NMSA 1978. 


58-15-28. Status of preexisting obligations. 


Nothing herein contained shall be so construed as to impair or affect the obligation of any con- 
tract of loan between any licensee, under Chapter 174, New Mexico Session Laws of 1947 (Article 
17, Chapter 48, New Mexico Statutes Annotated 1953), and any borrower, which was lawfully en- 
tered into prior to the effective date of this act. 


History: 1953 Comp., § 48-17-55, enacted by Laws Laws 1947, ch. 174, referred to in this section, were re- 


1955, ch. 128, § 26. pealed by Laws 1955, ch. 128, § 30. 
Compiler's notes. — For meaning of "this act", see 


notes following 58-15-1 NMSA 1978. 


58-15-29. Director to keep record of fees, expenses and disposition of 
money. | ; 


The director shall keep a detailed record of all fees, expenses and costs collected by him and a 
detailed record of all expenses and disbursements of his office in the administration of laws reg- 
ulating the small loan business. He shall, at the end of each month, turn over to the state trea- 
surer all such money for deposit and transfer as provided in Section 9-16-14 NMSA 1978. The di- 
rector may incur such expense, pay mileage and per diem and employ and fix the compensation 
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of such employees as may be necessary for the enforcement of laws regulating the small loan 
business. 
The record in the director's office of all receipts and disbursements shall be a public record. 


- 


History: 1953 Comp., § 48-17-56, enacted by Laws ~ ANNOTATIONS 
: ; » ch. 9, § 1; . 245, § 76; 
SHITISR DHEA RECT AG toh kook tlaan® cote Am. Jur. 2d, A.L.R. and C.J.S, references. — 53A Am. 


Jur. 2d Money Lenders and Pawnbrokers §§ 26 et seq., 53. 


58-15-30. Penalties; general. 


Any person, copartnership, trust, association or corporation and the several members, benefi- 
ciaries, officers, directors, agents and employees thereof who violate or participate in the violation 
of any provision of the New Mexico Small Loan Act of 1955 [58-15-31 NMSA 1978] are guilty ofa 
misdemeanor and upon conviction shall be punished by a fine of not less than five hundred dol- 
lars ($500).or more than one.thousand dollars ($1,000) or by imprisonment of not more than six 
months or. both in the discretion of the court. 


History: 1953 Comp., § 48-17-57, enacted by Laws than $1,000 or imprisonment of not more than six months 
1955, ch. 128, § 28; 2007, ch. 86, § 13. for a violation of the New Mexico Small Loan Act, 

Compiler's notes. — For meaning of "this act", see 
notes following 58-15-1 NMSA 1978. ANNOTATIONS 

Severability clause, — Laws 2007, ch. 86, § 23 pro- Am. Jur. 2d, A.L.R. and C.J.S. references. —'53A 
vides that if any part or application of this act is held in- Am. Jur. 2d Money Lenders and Pawnbrokers §8 46 
valid, the remainder or its application to other situations 47. 48. f 
or persons shall not be affected. 58 C.J.S. Money Lenders §§ 6, 9. 


The 2007 amendment, effective November 1, 2007, 
increases the penalty to not less than $500 and not more 


Chapter 58, Article 15 NMSA 1978 may be cited as the "New Mexico Small Loan Act of 1955". 


History: 1953 Comp., § 48-17-58, enacted by Laws Severability clauses. — Laws 1955, ch. 128, § 31, pro- 
1955, ch. 128, § 29; 1987, ch. 292, § 4. vides for the severability of the act if any part or applica- 
tion thereof is held invalid. 


58-15-32. Repealed. 
Repeals, — Laws 2017, ch. 110, § 25 repealed 58-15-32 2018. For provisions of former section, see the 2017 NMSA 


NMSA 1978, as enacted by Laws 2007, ch. 86, § 14, relat- on NMOneSource.com. 
ing to requirements for payday loans, effective January 1, 


58-15-33. Repealed. 
Repeals, — Laws 2017, ch. 110, § 25 repealed 58-15-33 January 1, 2018. For provisions of former section, see the 


NMSA 1978, as enacted by Laws 2007, ch, 86, § 15, relat- 2017 NMSA on NMOneSource.com, 
ing to payday loan products, permitted charges, effective 


58-15-34. Repealed. 


Repeals, — Laws 2017, ch. 110, § 25 repealed 58-15- January 1, 2018. For provisions of former section, see the 
34 NMSA 1978, as enacted by Laws 2007, ch. 86, § 16, 2017 NMSA on NMOneSource.com. 
relating to payday loan products, prohibited acts, effective 


58-15-35. Repealed. 
Repeals, — Laws 2017, ch. 110, § 25 repealed 58-15-35 2018. For provisions of former section, see the 2017 NMSA 


NMSA 1978, as enacted by Laws 2007, ch. 86, § 17, relat- on NMOneSource.com. 
ing to payday loans, payment plans, effective January 1, © 
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58-15-36. Repealed. 
- Repeals. — Laws 2017, ch. 110, § 25 repealed 58-15-36 2018. For provisions of former section, see the 2017 NMSA 


NMSA 1978, as enacted by Laws 2007, ch. 86, § 18, relat- on NMOneSource.com. 
ing to payday loans, waiting period, effective January 1, 


58-15-37. Repealed. | 
Repeals, — Laws 2017, ch. 110, § 25 repealed 58-15- 2018. For provisions of former section, see the 2017 NMSA 


37 NMSA 1978, as enacted by Laws 2007, ch. 86, § 19, on NMOneSource.com. 
relating to payday loans, verification, effective January 1, 


58-15-38. Repealed. 


Repeals. — Laws 2017, ch. 110, § 25 repealed 58-15-38 required signage, effective January 1, 2018, For provisions 
NMSA 1978, as enacted by Laws 2007, ch. 86, § 20, re- of former section, see the 2017 NMSA on NMOneSource 
lating to required disclosures when making payday loans, com,’ 


58-15-39. Duties of division. 

A. The division shall: 

(1) maintain a list of licensees, which list shall be available to interested persons and the 
public; and 

(2) establish a complaint process whereby an aggrieved consumer or other person may file 
a complaint against a licensee. / , 

B. The division shall compile from reports filed by licensees pursuant to Section 58-15-10.1 
NMSA 1978 an annual report by July 1 of each year containing data regarding loans entered into 
by licensees, which data shall be aggregated for all licensees and non-identifiable by licensee. An- 
nual reports shall be made available to interested parties and the general public and published on 
the division's website. Consistent with state law, the report shall include, at a minimum, noniden- 
tifying consumer data from the preceding calendar year, including each of the specific categories of 
information set forth in Subsection A of Section 58-15-10.1 NMSA 1978. 

C. The division shall, in cooperation with the office of the attorney general, develop and imple- 
ment curriculum for a financial literacy program with elements that shall include a basic under- 
standing of budgets, checking and savings accounts, credit and interest and considerations in de- 
ciding how and when to use financial services, including installment loans and refund anticipation 
loans. The financial literacy program developed pursuant to this subsection may be implemented 
through the adult basic education division of the higher education department and nonprofit pub- 
lic interest organizations. 


History: Laws 2007, ch. 86, § 21; 2011, ch. 105, § 2; Subsection C as Subsection B; in Subsection B, in the 
2013, ch. 221, § 2; 2017, ch. 110, § 23; 2019, ch. 201, § 15. introductory language, after "annual report by", deleted 


The 2019 amendment, effective January 1, 2020, "October" and added "July", after "containing data regard- 
required the annual report compiled by the financial in- ing", deleted "only loans exceeding an annual interest rate 
stitutions division from reports filed by licensees reflect of one hundred seventy-five percent as disclosed pursuant 
non-identifying consumer data from each of the specific to 12 C.F R 226, known as 'Regulation Z', entered into in 
categories of information required for licensee reports; in the preceding calendar year on an aggregate basis, Ex- 
Subsection B, after "all licensees", added "and nonidentifi- cluded from the reporting requirements of this subsection 
able by. licensee", after "including", added "each of the spe- are payday loan products or loans or loan products with 
cific categories of information set forth in Subsection A of an annual interest rate of one hundred seventy-five per- 
Section 58-15-10,1 NMSA 1978", and deleted Paragraphs cent or less as disclosed pursuant to 12 C.F.R. 226, known 
B(1) through B(5). as ‘Regulation Z', entered into in the preceding calendar 

Applicability. — Laws 2019, ch, 201, § 17 provided the year on an aggregate basis" and added "loans entered into 
provisions of this act apply to loans subject to the New by licensees, which data shall be aggregated for all licens- 
Mexico Small Loan Act of 1955 and the New Mexico Bank ees", and deleted former Paragraphs B(1) through B(11) 
Installment Loan Act of 1959 that are executed on or after and added new Paragraphs B(1) through B(5);'and added 
January 1, 2020. Subsection C, 

The 2017 amendment, effective January 1, 2018, re- Applicability. — Laws 2017, ch. 110, § 26 provided 
vised the duties of the financial institutions division of that the provisions of Laws 2017, ch. 110 shall apply to 
the regulation and licensing department; deleted former loans subject to the New Mexico Small Loan Act of 1955 
Subsection B, which required the division to provide an and the New Mexico Bank Installment Loan Act of 1959 
annual report to the legislature, and redesignated former executed on or after January 1, 2018. 
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The 2018 amendment, effective June 14, 2013, clari- 
fied the information about licensees that the division is re- 
quired to report; and in Subsection C, in the first sentence, 
after "Section", deleted "1 of this 2011 act" and added 


"58-15-10.1 NMSA 1978", after "each year containing", de- . 
leted "at a minimum", after "data regarding", deleted "all" - 


and added "only", and after "regarding only loans", de- 
leted "other than" and added "exceeding an annual inter- 
est rate of one hundred seventy-five percent as disclosed 
pursuant to 12 C.F.R. 226, known as ‘Regulation Z’', en- 
tered into in the preceding calendar year on an aggregate 


58-15-40. Financial literacy fund. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-15-42 


basis"; and in the second sentence, added "Excluded from * 
the reporting requirements of this subsection are", 

The 2011 amendment, effective June 17, 2011,.in Sub- 
section B, required the diyision to publish its annual re- 
ports of payday loans on the division's web site and added 
Subsection C to require the division to prepare annual re- 
ports of all loans, except pay day loans and loans with an 
annual interest rate of one hundred seventy-five percent 
or less as disclosed pursuant to Regulation Z, that include 
certain specified information and to publish the annual 
reports on the division's website. 


1 


The "financial literacy fund" is created in the state treasury. The fund shall consist of appropria- 
tions, gifts, grants, donations and bequests made to the fund and fees received pursuant to Subsec- 
tion L of Section 58-15-5 NMSA 1978. Income from the fund shall be credited to the fund, and money 
in the fund shall not revert or be transferred to any other fund at the end of a fiscal year. Money in 
the fund is appropriated to the regulation and licensing department for the purposes of developing 
and implementing financial literacy programs as provided for in Subsection C of Section 58-15-39 
NMSA 1978. Expenditures from the fund shall be made on warrant of the secretary of finance and 
administration pursuant to vouchers signed by the superintendent of regulation and licensing. 


subject to the New Mexico Small Loan Act of 1955 and the 
New Mexico Bank Installment Loan Act of 1959 executed 
on or after January 1, 2018. 


History: Laws 2017, ch. 110, § 22. 

Effective dates. — Laws 2017, ch. 110, § 27 made 
Laws 2017, ch. 110, § 22 effective January 1, 2018. 

Applicability. — Laws 2017, ch. 110, §26 provided that 
the provisions of Laws 2017, ch. 110 shall apply to loans 


58: 15- 41. Preemption. 


The ae has exclusive jurisdiction oe authority regarding the terms and conditions of per- 
mitted installment loans and refund anticipation loans, and counties, municipalities and other 
political subdivisions of the state are preempted from any regulation of terms and conditions of 
permitted installment loans and refund anticipation loans by ordinance, resolution or otherwise. 


History: Laws 2017, ch, 110, § 24. 
Effective dates. — Laws 2017, ch. 110, § 27 made 
Laws 2017, ch. 110, § 24 effective January 1, 2018. 


loans subject to the New Mexico Small Loan Act of 1955 
and the New Mexico Bank Installment Loan Act of 1959 
executed on or after January 1, 2018. 


Applicability. — Laws 2017, ch. 110, § 26 provided i 
that the provisions of Laws 2017, ch. 110 shall apply to 


58-15-42, Right of rescission. 


All loan agreements shall include a provision granting the borrower the right to rescind the 
transaction by returning in cash, or through certified funds, one hundred percent of the amount 
advanced by the lender under the New Mexico Small Loan Act of 1955 no later than the close of 
business New Mexico time or, if the loan was made online, no later than midnight New Mexico 
time on the first day of business conducted by the lender following the date of execution of the loan 
agreement. If a borrower exercises the right of rescission pursuant to this section, no fee for the 
rescinded transaction shall be charged to the borrower, and the lender shall not charge or impose 
on the borrower a fee for exercising the right of rescission pursuant to this section. If a borrower 
exercises the right of rescission pursuant to this section, any fee collected by, the lender shall be 
returned in full to,the borrower. 


History: Laws 2019, ch. 201, § 16. 

Effective dates. — Laws 2019, ch. 201, § 18 made 
Laws 2019, ch, 201, § 16 effective January 1, 2020. 

Applicability. — Laws 2019, ch. 201, § 17 provided the 
provisions of this act apply to loans subject to the New 


Mexico Small Loan Act of 1955 and the New Mexico Bank 
Installment Loan Act of 1959 that are executed on or after 
January 1, 2020. 
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REMOTE FINANCIAL SERVICE UNITS 


58-16-3 


ARTICLE 16 


Remote Financial Service Units 


58-16-1 

Sec. 

58-16-1. Short title. 

58-16-2.. Purpose of act. 

58-16-3, Definitions. 

58-16-4, Restrictions on provision of financial services. 


58-16-5. Point-of-sale terminals. 

58-16-6. Use of automated teller machines. 

58-16-7, POS terminal not considered a financial institu- 
tion branch office. 

58-16-8. Lobby or teller-line automated teller machines 
and on-premises automated teller ma- 
chines not considered financial institutions, 

58-16-9, Off-premises ATM considered a financial insti- 
tution branch office. 


58-16-1. Short title. 


Sec. 

58-16-10. ' Notice to director. 

58-16-10.1. Repealed, 

58-16-11. Restrictions on owning, leasing and operating. 

58-16-12. Networks. 

58-16-13. Confidentiality. 

58-16-14. Issuance of card; liability of Peale limits 
of liability. 

58-16-14.1. Transaction fee. 

58-16-15. Civil liability. 

58-16-16, Criminal penalty. 

58-16-17. Single subscriber terminals; exemption. 

58-16-18. Repealed. 


Chapter 58, Article 16 NMSA 1978 may be cited as the "Remote Financial Service Unit Act". 


History: 1953 Comp., § 48-25-1, enacted by Laws 
1977, ch. 359, § 1; 1978 Comp., § 58-16-1; repealed and 
reenacted by Laws 1990, ch, 123, § 1; 1996, ch. 2, § 28. 

Repeals and reenactments. — Laws 1990, ch. 123, § 18 
repeals the Remote Financial Service Unit Act, as enacted 


58-16-2. Purpose of act. 


by Laws 1977, ch. 359, 8§ 1 to 17 and enacted a new Remote 
Financial Service Unit Act, effective May 16, 1990. 

The 1996 amendment, effective June 1, 1996, substi- 
tuted "Chapter 58, Article 16 NMSA 1978" for "This act". 


The purposes of the Remote Financial Service Unit Act [58-16-1 NMSA 1978] are: 

A. to provide greater convenience for the consumer by authorizing financial institutions and 
merchants to offer certain financial services in convenient ways and locations; 

B. to enable the use of remote financial service units at business locations for purposes of 
authorizing debit and certain credit transactions and verifying or guaranteeing payment of nego- 
tiable instruments or nonnegotiable share drafts to reduce the loss exposure of businesses; 

C. to permit certain electronic transfers of funds to reduce the number of negotiable instru- 
ments processed and relieve the burden on the overall clearinghouse system; 

D. to permit financial institutions and merchants to share the use of remote financial service 


units through networks; and 


E, to maintain equal competitive opportunities for merchants and for financial institu- 


tions. 


History: 1953 Comp., § 45-25-2 enacted by Laws 
1977, ch. 359, § 2; repealed and reenacted by Laws 
1990, ch, 123, § 2. 


58-16-3. Definitions. 


Repeals and reenactments. — Laws 1990, ch, 123, § 
18 repeals the Remote Financial Service Unit Act, as en- 
acted by Laws 1977, ch. 859, §§ 1 to 17 and enacted a new 
Remote Financial Service Unit Act, effective May 16, 1990, 


A. As used in the Remote Financial Service Unit Act [58-16-1 NMSA 1978]: 
(1) "account" means an account maintained bya cardholder or merchant with a financial 


institution or with a state agency, which term shall include demand deposit, checking, negotiable 
order of withdrawal (NOW) share, share draft, public assistance benefit or other consumer or asset 
accounts or pre-authorized credit card accounts; 

(2) "account transfer" means a transaction that enables movement of funds by a card- 
holder from one account to another account within the same financial institution; 
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(3) "acquirer" means the intercept processor that acquires financial data relating to a 
transaction from a card acceptor or a merchant and puts the data into a network system and 
means "agent acquirer" unless specifically indicated otherwise; 

(4) “agent acquirer" means any financial institution acting as an authorized agent of the 
acquirer in enabling financial data relating to a POS transaction to be acquired by the acquirer 
from a card acceptor or merchant and means:"acquirer" unless specifically indicated otherwise; 

(5) “ATM transaction" means any one or more of the following transactions undertaken at 
an automated teller machine (ATM); 

(a) acash advance from an account; 

(b) ‘a cash advance from an authorized line of credit; 

(c) a deposit to an account; 

(d) a balance inquiry; 

(e) an account transfer; and 

(f) anormal financial transaction for a captneraet involving the issuance of non-cash 
or cash-equivalent items; provided, however, that normal financial transactions at an ATM will 
expressly exclude any POS transaction; \ 

(6) "authorization" means the issuance of approval, by or on behalf of the financial insti- 
tution holding the cardholder's account, to complete a transaction initiated or authorized by the 
cardholder; . | 

(7) “automated teller machine" or "ATM" means an unmanned device that is activated by 
the cardholder through a specially prepared card or by the transmission of a code via a keyboard 
or keyset or both and is capable of one-or more of the following transactions; 

(a) dispensing cash to any cardholder from an account or against a preauthorized line 
of credit; 

(b) accepting eneers; 

(c) account transfers; 

(d) satisfying a balance inquiry in the cardholder's account or accounts; and 

(e) conducting normal financial transactions involving the issuance of non-cash or 
cash-equivalent items; provided, however, that normal financial transactions at an ATM will ex- 
pressly exclude a transaction that can only be initiated and completed at a POS terminal; 

(8) "balance inquiry" means a transaction that permits a cardholder to obtain the current 
balance of the cardholder's account or accounts; 

(9) "card" means a plastic card or other instrument or any other access device issued by a 
financial institution or by a state agency to a cardholder that enables the cardholder to have ac- 
cess to and that processes transactions against one or more accounts, and the term shall be used 
when referring either to an ATM access card, a debit card, a credit card identifying a cardholder 
who has established a pre-approved credit line with the issuer of the credit card or an | EBT card 
issued to a recipient of public assistance benefits; 

(10) "card acceptor" means the party accepting the card and presenting transaction data 
to an acquirer; 

(11) "cardholder" means a person to whom a card has been issued by a financial institu- 
tion or who is authorized to use the card; 

(12) "cash advance". means any transaction resulting in a enedtalder receiving cab 
whether initiated through an ATM or a POS terminal; 

(13) "chargeback" means the credit of all or a portion of an amount previously stack toa 
‘cardholder's account; | 

(14) "clearing account" means an account or several accounts maintained for the pup CEs 
of settlement and payment of fees to the network manager; 

(15) "credit" means a claim for funds by the cardholder for the credit of the dordhbider s 
account and provides details of funds acknowledged as payable by the acquirer or card acceptor to 
the issuer for credit to the cardholder's account; . 

(16) "credit card cash advance" means a cash loan obtained by a cardholder ieitiak a pre- 
authorized line of credit borough presentation of a card; 
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(17) "data interchange" means the exchange of transaction data, authorization requests, 
transaction records or other data between intercept processorsand acquirers and issuers through 
a shared system or network; 

(18) "debit" means a transaction initiated by a cardholder that results in the debit to the 
cardholder's account, through use of a card or otherwise, and results in a claim for funds made by 
the acquirer or card acceptor against the issuer; 

(19) "director" means the director of the financial:institutions division of the regulation 
and licensing department; 

(20) "electronic benefit transfer" or "EBT" means a system administered by a state agency 
designed to provide:a public assistance benefit or other benefit of money value naa by a state 
agency through POS terminals; 

(21) "electronic benefit transfer card" or "EBT card" means a plastic card or any other: ac- 
cess device issued by a state agency to a cardholder that:enables the cardholder to have access to 
and process transactions against one or more public assistance benefit accounts or other benefit 
accounts; 

(22) "electronic funds transfer" or "EFT" means a system designed to facilitate the exchange 
of monetary value via electronic media utilizing electronic or ‘mechanical signals or impulses or a 
combination of electronic or mechanical impulses and audio, radio or microwave transmissions; 

(23) "financial institution" means an insured state or national bank, a state or federal sav- 
ings and loan association or savings bank, a state or federal aise union or authorized branches 
of each of the foregoing; 

(24) "in-state financial institution" means a financial zeititis ies authorized to engage in 
and engaged in business in New Mexico and piling its main office or a staffed branch within the 
state; 

(25) "intercept processor" means. any ehetronic data processor eherdbing for) a financial 
institution that passes transactions; 

(26) "issuer" means a financial institution that issues inde or accepts ringer ae re for a 
card, is the acceptor of a transaction and is typically, but-not always,the entity that maintains the 
account relationship with the cardholder; 

(27) ‘lobby ATM" or "teller-line ATM" means any ATM located within the lobby of a finan- 
cial institution or in its teller line, access to which is available only during regular banking hours; 

(28) "merchant" means.a seller of goods or:services, retailer or other person who, pursuant 
to.an agreement withia financial institution, agrees to accept or causes its outlets to accept cards 
for EFT transactions when properly presented, is usually a card acceptor and is a seller ofigoods 
and services who is regularly and principally engaged in the business of selling, leasing or rent- 
ing goods, selling or leasing services for any purpose or selling insurance, whether the business 
is a wholesale or retail business and whether the goods or services are for business, agricultural, 
personal, family or household purposes. "Merchant" includes a professional licensed by the state of 
New Mexico, but does not include financial institutions; 

(29) "modem" is a contraction of "modulator-demodulator" and means a functional unit 
that enables digital data to be transmitted over analog transmission facilities:such as telephone 
lines, radio or microwave transmissions; 

(30) "network" means a computer-operated egatand of transmitting items and messages 
between ATM or POS terminals, intercept processor and financial:institutions, and settling trans- 
_ actions between financial institutions, and includes without limitation, ATMs, POS: Sg eam all 
related computer hardware and software, modems, logos and service marks; 

(31). "network manager" means the person managing the business ofa network; 

(82) "off-line" means not on-line; 

(33) "off-premises ATM" means ATMs installed away from the building or lobby of a finan- 
cial institution by a distance of not less than five hundred feet; 

(34) "on-line" means a system in which all input data enterg the computer iat a financial 
institution, an intercept processor or the network from its point of origin and that is capable of 
transmitting information back to the point of origin after all input data is prosesced and requires 
a personal identification number; 
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(35) "on-premises ATM" means an ATM that stands in or immediately adjacent to the 
financial institution's building, such as in the financial institution's lobby, through the Walt or a 
drive-up ATM within five hundred feet of the financial institution's building; 

(36) "person" means an individual, partnership, joint venture, corporation or other legal 
entity however organized; 

(87) "personal idantifieatives number" or "PIN" means a series of numbers or letters se- 
lected: for or by the cardholder and used by the cardholder as a code or password in conjunction 
with a card to perform a transaction; . 

(38) “point-of-sale terminal" or "POS terminal" means an information processing device 
or machine, located upon the premises occupied by one or more merchants, through which trans- 
action messages are initiated and electronically transmitted to an acquirer to effectuate a POS 
transaction:and that accepts debit cards, credit cards and EBT cards; 

(39) "POS transaction" means any of the following transactions undertaken at a POS ter- 
minal: 

(a) purchases; 
(b) purchases that include cash back to the cardholder; 
(c) cash advances at POS terminals; 
(d) returned item transaction message resulting in a credit to the catdbolltenl ac- 
count; 
(e) a ated 
(f) an authorization; 
(g). chargebacks at POS terminals; 
» (h). card verification whereby the validity of a card is determined at POS terminals; 
(i) balance inquiries at POS terminals; and 
(j) force post financial advice at: POS terminals whereby any other transaction au- 
thorized by an issuer-approved stand-in processor requires settlement resulting in'a debit to the 
cardholder's account. 
Nothing in this paragraph shall be donetrdet to inehntid weds card transactions; 

(40) "public assistance benefit" means a benefit of monetary value available from var- 
ious state and federal public benefit programs administered through or enforced by a state 
agency; 

(41). "purchase" means a transaction that, if approved, results in a debit transaction for 
the payment of goods and services or may include cash paid to the cardholder of some part a the 
amount of the transaction; 

(42) "receipt" means a hard-copy description of a transaction: 

(a) for the purposes of the Remote Financial Service Unit Act, if the transactionis an 
ATM transaction, the receipt shall contain, at a minimum: 1) the date of the ATM transaction; 2) 
the amount of the ATM transaction, if any; 3) the account number; 4) the type of account accessed; 
5) the location of the ATM used in the ATM transaction; 6) the identity of any party or account to 
which funds are transferred; and 7) the type of ATM transaction completed; and 

(b) for the purposes of the Remote Financial Service Unit Act, if the transaction is‘a 
POS transaction, the receipt shall contain, at a minimum: 1) the date of the POS transaction; 2) 
the amount of the POS transaction, if any; 3) the account number; 4) the type of account accessed; 
5) the merchant's name and location; and 6) the type of POS transaction completed; 

(43) "remote financial service unit" means a POS terminal or an ATM; 

(44) "returned item transaction message" means a credit message generated by the ac- 
quirer or by the merchant that returns the value of the returned item to the cardholder's ac- 
count; 

(45) » "settlement" means the process by which funds are transferred between financial in- 
stitutions, intercept processors or networks in the flow of a transaction or in the payment of fees 
associated with the transaction; 

(46) "shared ATM or POS terminals" means ATM or POS terminals that are shared among 
financial institutions by formal agreement for the purposes of cardholder convenience, reduction of 
capital investment and marketing advantage; 
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(47) "single subscriber terminal" means any terminal or set of terminals used to connect a 
single customer of a financial institution to his financial institution through which EFT messages 
are sent and.completed, other than transactions; 

(48) "switch" means a routing mechanism and any device attached thereto that is neces- 
sary for the processing of a transaction used to communicate information and transactions among 
participating financial institutions or their intercept processors in a shared system or network; 

(49) "transaction" means a collection of electronic messages concluded by: 

(a) a debit to or a credit from an account; 
(b) a balance inquiry; 
(c) the consummation of anormal financial transaction; or 
i (d) a rejected attempt of any one of those matters honed in Subparagraphs (a) 
through (c) of this paragraph; 

(50) “unauthorized use of the card of another" means the iilivattote of the card in or 
through a remote financial service unit to affect the balance of or obtain information concerning 
the account of the cardholder by a person other than the cardholder, which person does not have 
the permission of the cardholder for such use; and 

». (61)- “unauthorized withdrawal from the account of another" means the debiting of or re- 
moval of funds from a cardholder's account, accomplished by means of the utilization of a remote 
financial service unit by a person other than the cardholder, which person does not have actual, 
implied or apparent authority for the debiting or removal and from which debiting or removal the 
cardholder receives no benefit, | 

B. Any of the information provided pursuant to Subparagraphs (a) and (b) of Paragraph (42) of 
Subsection A of this section may be provided using codes, numbers or other uniform explanations 
so long as they are explained elsewhere on the receipt. 

C. No receipt shall be required in any transaction involving ‘a negotiable instrument that will 
itself become a receipt. 

'D, Any term used in the Resibts Financial Service Unit Act but not specifically defined 
shall have the meaning given to that term by the Uniform Commercial Code [55-1- 101 NMSA 
19°78}ie 3 


History: 1953 Comp., § 45-25-3 enacted by Laws 
1977, ch. 359, § 3; 1989, ch. 218, § 1; repealed and re- 
enacted by Laws 1990, ch, 128, § 3; 1991, ch. 120, § 7; 
1996, ch, 2, § 29; 1999, ch. 83, § 1. 

Repeals and reenactments. — Laws 1990, ch. 123, 
§ 18 repeals the Remote Financial Service Unit Act, as 
enacted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a 
new Remote Financial Service Unit Act, effective May 16, 
1990. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section A, in Paragraph (1), inserted "or with a state 
agency" and ' ‘public assistance benefit", in Paragraph (9), 
inserted "or by a state agency" and added the language 
beginning "or an EBT card" to the end, added Paragraphs 


(20), (21), and (40) and redesignated the subsequent _ 
paragraphs accordingly, in Paragraph (34), added "and 


requires a personal identification number" at the end, in 
Paragraph (38), inserted "terminal" and added "and EBT 


cards" at the end; in Subsection B, deleted the Paragraph 
(1) designation and updated the paragraph references; re- 
designated former Paragraph B(2) as Subsection C; redes- 
ignated former Subsection C as Subsection D; and made 
minor stylistic changes. 

The 1996 amendment, effective June 1, 1996, in Sub- 
section A, substituted "main office or a staffed branch" for 
"principal and main office" in Paragraph (22), added Para- 
graph (40),:deleted former Paragraph (41) which defined 
"remote financial service unit", and redesignated former 
Paragraph (40) as Paragraph (41). 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, in Paragraph (37), added the last sentence and, 
in Paragraph (39), twice substituted "the Remote Finan- 


. cial Service Unit Act" for "this Act"; and, in Subsection B, 


substituted "Paragraph (39) of Subsection A of this sec- 
tion" for "Paragraph 39" in Paragraph (1). 


58-16-4. Restrictions on provision of financial services. 


A. Nothing in the Remote Financial Service Unit Act [58-16-1 NMSA 1978] shall be construed 
as authority for any person to provide financial services in a manner not otherwise permitted or 
restricted by applicable law nor as authority to enlarge upon the financial services that financial 
institutions are permitted by applicable law to perform. 

B. Except as provided in Subsection F of Section 58-16-5 NMSA 1978, no provision of the Re- 
mote Financial Service Unit Act shall be construed to limit or otherwise control any debits or cred- 
its or other electronic funds transfers through a network or other system within the proprietary 
control of one or more merchants. 
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58-16-5 


History: 1953 Comp., § 48-25-4, enacted by Laws 
1977, ch, 359, § 4; 1989, ch. 218, § 2; repealed and re- 
enacted by Laws 1990, ch. 123, § 4; 1991, ch, 120, § 8. 

Repeals and reenactments. — Laws 1990, ch, 123, 
§ 18 repeals the Remote Financial Service Unit Act, as 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-16-6 


new Remote Financial Service Unit Act, effective May 16, 
1990. 

The 1991 amendment, effective June 14, 1991, des- 
ignated the existing section as Subsection A and added 


ert iinhigection B: 


enacted by,.Laws 1977, ch. 359, §§ 1 to 17 and enacted a. 


58-16-5. Point-of-sale terminals. 


A. Subject to the provisions of Subsection B of this section, a POS terminal may be used to per- 
form internal business functions in addition to all functions defined as POS transactions. 

B. In:conjunction with the performance of any POS transaction, the transfer or deposit of funds 
to the account of a merchant or to an account held for the merchant, is prohibited unless’ the ac- 
count is maintained in an in-state financial institution having its main office or manned branch in 
New Mexico. 

C. A POS terminal shall sh be operated to perform any POS balersshded leh except wcasuiad to a 
written agreement between the merchant on whose premises the POS terminalis located and,an 
in-state financial institution having its main office or manned branch office in New Mexico, unless 
otherwise permitted or restricted by applicable law.. 

D. A-merchant may designate specific POS terminals on tic premises at which only a limited 
number of particular POS transactions shall be performed. 

E. The POS terminal shall be manned or operated by one or more ‘idewaiiale ahs are niibna 
servants or employees of the merchant:upon whose premises the POS terminal is located, either 
alone, in cooperation with the cardholder or by the cardholder. Provided; however, that an .em- 
ployee of a financial institution may be stationed at or operate a POS terminal only for demonstra- 
tion or training purposes or to verify its accuracy. fies: 

F. A merchant contracting for any financial service pinata iceveh a POS terminal shall 
make that POS. terminal available to any other requesting in-state financial institution, to the 
extent that the financial institutions are permitted by law to engage in POS transactions: |Pro- 
vided, however, that the mandatory sharing of the POS terminal will be upon the same terms and 
conditions of the written agreement between the merchant and the financial institution originally 
initiating the written. agreement.-Provided further, that any financial ‘institution requesting to 
share a POS terminal shall pay reasonable compensation to the originating financial institution 
as they shall agree. 

G. At the end of each POS transaction, the POS terminal shall i issue the cardholder who initi- 
ated the POS transaction a receipt. 


History: 1958 Comp., § 48-25-5, enacted by Laws 


1977, ch. 359, § 5; 1985, ch. 281, § 2; igre: and re- / 


enacted SMe Laws 1990, ch. 123, § 5. 


cad ey 
Repeals and reenactments, — Laws 1990, ch. 128, § 
18 repeals the Remote Financial Service Unit Act,-as en- 
acted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a new 
Remote Financial Service Unit Act, effective May 16, 1990. 


58-16-6. Use of rig teller machines. 


A. An ATM may only be used to initiate and complete one or more ATM transactions. 

B. Any lobby or teller-line ATM and any on-premises ATM, including the associated structures, 
shall be owned or leased by one in-state financial institution. 

C. An off-premises ATM, excluding the associated structure, shall be owned or leased and oper- 
ated by one or more in-state financial institutions. The off-premises ATM shall be unmanned, hav- 
ing no person stationed at the terminal to.assist the cardholder in the sperations of the ATM except 
for demonstration or training purposes or to verify its.accuracy. 


History: 1953 Comp., § 48-25-6 as enacted by paler 
1977, ch. 359, § 6; 1985, ch. 281, § 3; repealed and re- 
enacted by Laws 1990, ch, 123, § 6. 

Repeals and reenactments, — Laws 1990, ch, 123; 
§ 18 repeals the Remote Financial Service Unit Act, as 


enacted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a 
new Remote Financial ‘Service Unit Act, effective May 16, 
1990. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-16-7 REMOTE FINANCIAL SERVICE UNITS 58-16-9 


58-16-7. POS terminal not considered a financial institution branch 
office. . 


A POS terminal installed and operated pursuant to the Remote Financial Service Unit Act [58- 
16-1 NMSA 1978] is not a branch office of a financial institution and shall not be construed to be 
a branch office of a financial institution under New Mexico law. If any court of competent juris- 
diction construes a POS terminal to be installed or installed under the authority of the Remote 
Financial Service Unit Act to be a branch office of a financial institution, the supervisory authority 
approving branch offices of financial institutions shall approve any application for a POS terminal 
to be installed or installed under the authority of the Remote Financial Service Unit Act without 
regard to capital requirements for a financial institution branch office and without regard to the 
convenience and necessity for a financial institution branch office or any other factors normally 
considered in granting or denying a financial institution branch office application. 


History: 1953 Comp., § 48-25-7 as enacted by Laws enacted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a 
1977, ch. 359, § 7; repealed and reenacted by Laws new Remote Financial Service Unit Act, effective May 16, 
1990, ch. 128, § 7. 1990. 

Repeals and reenactments, — Laws 1990, ch, 123, 

§ 18 repeals the Remote Financial Service Unit Act, as 


58-16-8. Lobby or teller-line automated teller machines and on- 
premises automated teller machines not considered 
financial institutions. | 


No lobby or teller-line ATM or on-premises ATM shall be construed for any purpose to be a 
branch office of a financial institution under New Mexico law. 


History: 1953 Comp., § 48-25-8, enacted by Laws Repeals and reenactments. — Laws 1990, ch. 123, § 
1977, ch. 359, § 8; 1989, ch. 218, §3; repealed and reen- 18 repeals the Remote Financial Service Unit Act, as en- 
acted by Laws 1990, ch. 123, § 8. acted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a new 


Remote Financial Service Unit Act, effective May 16, 1990. 


58-16-9. Off-premises ATM considered a financial institution branch 
office. | | 


A. An off-premises ATM is a branch office of a financial institution. Subject to the limitations 
contained in the Remote Financial Service Unit Act [this article], in-state financial institutions are 
authorized to install one or more off-premises ATMs. Before installing or operating an off-premises 
ATM, the in-state financial institution shall first obtain the approval of the director to install.and 
operate the off-premises ATM, which written approval shall not be withheld by the director unless 
good cause is shown. The director, in making this determination, shall take into account, but not 
by way of limitation, factors such as the financial history and condition of the applicant, the ad- 
equacy of its capital structure, its future earnings prospects and the general character of its man- 
agement, the future earnings. prospects of the off-premises ATM and the adequacy of any network, 
intercept processor or processing computer, if any. The director's approval shall not be given until 
the director has ascertained to his satisfaction that: 

(1) the establishment of the off-premises ATM complies in all respects with all applicable 
requirements for a branch office of the particular financial institution making application, includ- 
ing but not limited to geographic restrictions, if any; 

(2) the proposed location is in the public interest; and 

(8) the establishment of the off-premises ATM will meet the needs and promote the conve- 
nience of the area to be served by the ATM. | 

B.. An investigation fee of four hundred dollars ($400) shall accompany each application for an 
off-premises ATM. 
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History: 1953 Comp., § 48-25-9, enacted by Laws .. new Remote Financial Service Unit Act, effective May, 16, 
1977, ch. 359, § 9; 1985, ch. 231, § 4; repealed and re- 1990. 
enacted by Laws 1990, ch. 123, § 9; 1993, ch. 210, § 7. The 1993 amendment, effective June 18, 1993, sub- 
Repeals and reenactments. — Laws 1990, ch. 123, stituted "four hundred dollars ($400)" for "two hundred 
§ 18 repeals the Remote Financial)Service Unit Act, as . dollars ($200)" in Subsection. B. 


enacted by Laws 1977, ch, 359, $8 1 to 17 and enacted a 


58-16-10. Notice to director: 


Any financial institution desiring to utilize an off-premises ATM shall give the.director written 
notice of its intention to do so in a form required by the director. The notice shall be delivered to 
the director not less than thirty days prior to the implementation of the off-premises ATM. The 
director may require any financial institution participating in the utilization of any off-premises 
ATM to file an annual report including such information as the director may deem necessary; 
provided, however, the director shall not require an in-state financial institution chartered under 
the laws of the United States to provide any greater information than.it is Fequines f to provide its 
appropriate federal regulatory agency. | >sie 


History: 1953 Comp., § 48-25-11, enacted by Laws Repeals and reenactments. — Laws 1990, ch. 123, 
1977, ch. 359, § 11; 1978 Comp., § 58-16-11, repealed, § 18 repeals the Remote Financial Service Unit Act, as’ 
reenacted and recompiled as § 58-16-10 by Laws enacted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a. 
1990, ch, 123, § 10, new Remote Financial Service Unit Act, effective Moy 3 16, 

or et tere » 1990. it 


58-16-10.1. Repealed. 


Repeals. — Laws 1990, ch. 123, § 18. repealed 58-16- 1990. For provisions of former section, see the 1989 NMSA 
10.1 NMSA 1978, as enacted by Laws 1985, ch. 281, § 6, 1978 on NMOneSource. com. 
relating to accessibility and advertising, effective May 16, 


58-16-11. Restrictions on owning, leasing and operating. 


A. Notwithstanding any provision to the gontrary in the Remote Financial Service Unit Act 
[58-16-1 NMSA 1978], no ATM shall be owned or leased by a person other than an in-state finan- 
cial institution. 

B. Notwithstanding any provision to the contrary in the Remote Financial Ghite Unit ‘Act, 
no POS terminal shall be operated by any person other than a merchant or-an in-state financial 
institution. 


History: 1978 Comp., § 58-16-11, enacted by Laws the county in-which the ATM is located" from the end of 
1990, ch. 123, § 11; 1991, ch. 120, § 9; 1995, ch. 190, § © ~~ Subsection A, and deleted Subsection C relating to owning 
17; 1996, ch. 2,§ 30. and operating off-premises ATM machines. 

Repeals and reenactments. — Laws 1990, ch, 123, . The 1995 amendment, effective June 16, 1995, added 
§ 18 repeals the Remote Financial Service Unit Act, as Subsection C, , 
enacted by Laws 1977, ch. 359, §§ 1 to 17 and enacteda © The 1991 amendment, effective June 14, 1991, in 
new Remote Financial Service Unit Act, effective May 16, Subsection B, substituted "operated by any person other 
1990, to * than a merchant or an in-state financial institution" for 

The 1996 amendment, effective June 1,,1996, rewrote "owned or leased by any person other than" and former 
the section heading, deleted “having its main office, a Paragraphs (1) and (2), pertaining to ownership By i finan- 
manned branch office or any other authorized branch in cial institutions and merchants. 


58-16-12. Networks.. 


A. Two or more financial institutions, separately or in combination with any other person, may 
establish one or more networks through which the financial institutions are interconnected for 
on-line data interchange. 

B. Membership or participation by any financial institution in one network or atid propri- 
etary or shared EFT system shall not preclude membership or participation by the financial i 
tution in any other network or other proprietary or shared EFT system. 
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C. A-network may establish a shared on-line EFT system enabling financial institutions to 
participate in a data interchange connecting two or more financial institutions, acquirers, agent 
acquirers, card acceptors, intercept processors, issuers, ATMs and POS terminals. A network may 
enable any participant in said network to engage in any and all transactions. A network’ may 
establish, for its own account and as agent for its participants, clearing accounts as he be neces- 
sary to provide for the settlement of transactions. 

~D. Membership or participation in a network by a financial institution, merchant and intercept 
processor shall be evidenced by a’ written agreement setting forth the duties and obligations of the 
participants and the network. The written agreement may establish such performance standards, 
marketing standards, fee structure and cost recovery mechanisms as shall be agreed upon by and 
between the network and its participants, unless otherwise restricted by applicable state or si 
eral law. 

E. A network, serene the network manager, may directly provide the services of a switch, or 
may contract with any other person for the services of the switch. 

F. No network or other proprietary or shared system shall be required to obtaiii approval of the 
director to operate in New Mexico. 


History: 1978 Comp., § 58-16-12, enacted by Laws enacted by Laws 1977, ch. 859,°§8 1'to 17 and enacted a 


1990, ch. 128, § 12. new Remote Financial Service Unit Act, effective May 16, 
Repeals and reenactments. — Laws 1990, ch. 123, 1990. 


§ 18 repeals the Remote Financial Service Unit Act, as 


58-16-13. Confidentiality. 


A. Every merchant having a POS terminal on its premises and every financial institution con- 
tracting for use of or operating a remote financial service unit shall adopt and maintain safeguards 
to insure the safety of funds of any third party in situations where deposits are accepted or cash 
advances or withdrawals are made and to insure the safety of items and other information, which 
safeguards shall include security precautions consistent with the appropriate minimum security 
requirements specified by applicable federal or state law or by federal or state regulatory agencies 
having jurisdiction over the POS terminal or remote financial service unit. 

B. Asocial security number shall not be used as a PIN or code to activate any remote financial 
service unit. 

C. To protect the privacy of persons using remote gp of Se service units, information concern- 
ing a cardholder's account that is received by or processed through such units;shall be treated and 
used only in accordance with applicable law relating to the dissemination and disclosure of such 
information. Any person operating a POS terminal shall take such steps as are reasonably neces- 
sary to protect the confidentiality of any information received or obtained about a cardholder's 
account by any individual manning a POS terminal. 

D. No person shall use or attempt to use a remote financial service unit for the purpose of ob- 
taining any information concerning the account of a cardholder of a financial institution without 
prior approval of the cardholder, except where such information is reasonably necessary to com- 
plete or prevent the completion of or to reconstruct a‘transaction initiated through the remote 
financial service unit. No person shall obtain through the use of a remote financial service unit 
any information concerning the account of a cardholder other than that reasonably necessary to 
effect or prevent the transaction that the cardholder seeks to accomplish. through its use or to 
reconstruct a transaction initiated through the remote financial service unit. 

E. Any transaction shall include the issuance of a receipt to the cardholder. No receipt shall be 
required, however, in any transaction involving a negotiable instrument that shall itself become a 
receipt. 


History: 1978 Comp., § 58-16-13, enacted by Laws enacted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a 


1990, ch. 128, § 13. new Remote Financial Service Unit Act, effective May 16, 
Repeals and reenactments, — Laws 1990, ch. 123, 1990. 


§ 18 repeals the Remote Financial Service Unit Act, ‘as 
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58-16-14. Issuance of card; liability of cardholder; limits of liability. 


A. No.card that will actuate a remote financial service unit shall be issued,except in response 
to a request or application therefor, The prohibition does not apply to the issuance of a card in re- 
newal of or in substitution for a card or as an adjunct to an established account. 

B. A cardholder shall be liable for the unauthorized use of his card due to loss, theft or other 
action only if the card has been accepted by the cardholder and the unauthorized use occurs before 
the cardholder has notified the issuer that an unauthorized use. has occurred or may occur as a 
result of the loss, theft or other action. If the cardholder fails to notify the issuer within two busi- 
ness days after learning of the loss, theft or unauthorized use of the card, the cardholder's liability 
shall not exceed the lesser of five hundred dollars ($500) or the sum of: 

(1) fifty dollars ($50.00) or the amount of unauthorized EFT that occurs before the close of 
the two business days, whichever is less; and 

(2) the amount of unauthorized EFT that the i issuer establishes would not have occurred 
but for the failure of the cardholder to notify the issuer within two business days after the card- 
holder learns of the loss or theft of the card and that occur after the close of two business days and 
before notice to the issuer. 

C,. For.the purposes of Subsection B of this section, a cardholder shall notify the issuer by tak- 
ing’such steps as may be reasonably required in the ordinary course of business to provide the is- 
suer with the pertinent information whether or not any particular officer, employee or agent of the 
issuer does in fact receive such information. 

D. Except for losses due to the unauthorized use of the cardholder's card that are governed 
by the provisions of Subsection B of this section, no aggrieved cardholder shall be liable for the 
amount of any unauthorized withdrawal from the cardholder's account or any interest lost on 
the unauthorized amount withdrawn, if the financial institution is notified by the cardholder of 
the unauthorized withdrawal within the time period specified in Section 55-4-406 NMSA 1978 
of the receipt by the cardholder of a statement from the financial institution listing such with- 
drawal, unless the cardholder by his negligence contributed to the unauthorized withdrawal. 


History: 1978 Comp., § 58-16-14, enacted by Laws enacted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a 
1990, ch. 123, § 14. new Remote Financial Service Unit Act, effective May 16, 
Repeals and reenactments. — Laws 1990, ch. 123, 1990, 


§ 18 repeals the Remote Financial Service Unit Act, as 


58-16-14.1. Transaction fee. 


A. A financial institution may charge a reasonable foreign transaction fee for use of an auto- 
mated teller machine if the fee is disclosed: ) 
(1) onasign posted on the automated teller machine or in clear view of the customer while 
viewing the machine; or 
(2) electronically during the course of the transaction in a manner that permits a cus- 
tomer to cancel the transaction without incurring the foreign transaction fee. 
B.. For the purpose of this section, "foreign transaction fee" means a fee charged for the use af 
an automated teller machine to a noncustomer of the financial institution that owns the machine. 


History: 1978 Comp., § 58-16-14.1, enacted by Laws 
1995, ch. 190, § 18. 


58-16-15. Civil liability. 


A. A cardholder who is authorized to engage in transactions through or by means of remote 
financial service units may bring a civil action against’ a person violating the Remote Financial 
Service Unit Act [58-16-1 NMSA 1978] for an amount equal to the sum of any actual damages 
sustained by the cardholder. Upon adverse adjudication, the defendant shall be liable for actual 
damages or fifty dollars ($50.00), whichever is greater, together with court costs and reasonable 
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attorneys’ fees incurred by the plaintiff. The court, may provide such equitable relief as it deems 
necessary or proper, including enjoining the defendant from further such violations of the Remote 
Financial Service Unit Act. If it appears to the court that the suit by the plaintiff was ill founded 
or brought for purposes of harassment, the plaintiff shall be liable for court costs and reasonable 
attorneys' fees incurred by the defendant. 

B. In the case of a class action,no minimum recovery for each member of the class shall be ap- 
plicable and the total recovery in any such action is limited to the actual damages sustained by the 
members of the class but shall not exceed the lesser of one hundred thousand dollars ($100,000) or 
one percent of the net worth of the defendant. 


History: 1978 Comp., § 58-16-15, enacted by Laws ANNOTATIONS 
1990, ch. 123, § 15. ' 
Repeals and reenactments. — Laws 1990, ch, 123, _Am, Jur, 2d, A.L.R. and C.J.8, references. — Bank's 
§ 18 repeals the Remote Financial Service Unit Act, as liability, under state law, for disclosing financial informa- 
enacted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a tion concerning depositor or customer, 81 A.L.R.4th 377. 
new Remote Financial Service Unit Act, effective May 16, 
1990. 


58-16-16. Criminal penalty. 


A. Any person who knowingly and willfully violates any of the provisions of Section 14 [58- 
16-14 NMSA 1978] of the Remote Financial Service Unit Act may be found guilty of a petty mis- 
demeanor. 

B. Any person who makes an unauthorized withdrawal from the account of another person 
with a financial institution, or who steals the card of another, or who makes an unauthorized use 
of the card of another is guilty of a fourth degree felony and shall be sentenced pursuant to the 
provisions of Section 31-18-15 NMSA 1978. 


History: 1978 Comp., § 58-16-16, enacted by Laws for the unauthorized use of a debit card. Unlike the 
1990, ch. 1238, § 16. fraudulent use of a credit card, the fraudulent use of.a 
Repeals and reenactments, — Laws 1990, ch. 123, § debit card has immediate consequences for the victim 
18 repealed the Remote Financial Service Unit Act, as en- as it causes the victim's checking account to be deb- 
acted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a new ited immediately. The separate penalty provisions of 
Remote Financial Service Unit Act, effective May 16, 1990. these statutes establishes that the legislature intended 
to punish violations of RFSUA differently than viola- 

ANNOTATIONS tions of Section 30-16-33 NMSA 1978, State v, Castillo, 


Debit card theft. — Unlike Section 30-16-33 NMSA —- 2011-NMCA-046, 149 N.M. 536, 252 P.3d 760, cert. de- 
1978, this section contemplates prosecution specifically nied, 2011-NMCERT-004, 


58-16-17. Single subscriber terminals; exemption. 


Single subscriber terminals shall be exempted from: 

A. ownership limitations otherwise imposed on off-premises ATMs; 
B. restricted geographic location; 

C. consideration as a financial institution branch afticgs and 

D. requirements for notice to the director. 


History: 1978 Comp., § 58-16-17, enacted by Laws enacted by Laws 1977, ch. 359, §§ 1 to 17 and enacted a 
1990, ch. 123, § 17. new Remote Financial Service Unit-Act, effective May 16, 
Repeals and reenactments. — Laws 1990, ch. 123, 1990. 


§ 18 repeals the Remote Financial Service Unit Act, as 


58-16-18. Repealed. 


Repeals. — Laws 1990, ch. 123, § 18 repealed 58-16-18 May 16, 1990. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1983, ch. 33, § 7, relat- 1989 NMSA 1978 on NMOneSource.com. For present com- 
ing to exemption of single subscriber terminals, effective _ parable provisions, see 58-16-17 NMSA 1978, 
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58-17-1 FINANCIAL INSTITUTIONS AND REGULATIONS 58-17-3 
ARTICLE 17 
Endowed Care of Cemeteries 
Sec. Sec. 


58-17-11. Deposit or bond of endowed care cemeteries. 
58-17-12.. Display of signs. . 

58-17-13, Enforcement.of provisions of act an Leary s 
58-17-14. Proceedings in case of law violations. 
58-17-15. Disposition of care funds upon dissolution. 
58-17-16. Violations; punishment. 

58-17-17. Exemption. 

58-17-18. Establishing a cemetery authority. | 

58-17-19. Transfer ofownership. — 

58-17-20. Denial, suspension or revocation of registration, 
58-17-21. Judicial review. 


58-17-1. Declaration of policy. 

58-17-2. Short title. 

58-17-3. Definitions, . | 

58-17-4. Gifts and contributions; care funds; trust funds. © 

58-17-5. Loans by cemeteries. 

58-17-6. Instrument regarding care to be furnished by 
cemetery authority, 

58-17-7. Representations regarding care and mainte- 
nance to be furnished. 

58-17-8. ‘Care funds not subject to tax. 

58-17-9.. Compliance with law required. 

58-17-10. Registration with director. 


58-17-1. Declaration of policy. 


It is declared to be necessary in the public interest that cemeteries advertising or selling "en- 
dowed care or perpetual care" in connection with the sale of cemetery lots or burial spaces be subject 
to sufficient regulation by the state to ensure the establishment of sound business practices neces- 
sary to furnish the endowed care or perpetual care guaranteed. The provisions of the Endowed Care 


Cemetery Act [58-17-2 NMSA 1978] shall be liberally construed to carry out its purposes. 


History: 1953 Comp., § 67-29-1, enacted by Laws 
1961, ch. 156, § 1; 2001, ch. 149, § 1. 

Cross references, — For regulation of municipal cem- 
eteries, see 3-40-1 to 3-40-9 NMSA 1978. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "endowed" for "endowment" at the end of the first sen- 
tence, deleted "of 1961" following "the Endowed Care Ceme- 
tery Act" and made stylistic changes throughout the section. 


ANNOTATIONS 


Permission to invest trust funds in securities. — 
The state bank examiner (now the director of the finan- 
cial institutions division of the regulation and licensing 
department) has the authority to require trustees of per- 
petual care cemetery trust funds to obtain his permission 


58-17-2. Short title. 


before investing the trust funds in certain securities. 
1959-60 Op. Att'y Gen. No. 60-128. it 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 14 Am. 
Jur, 2d Cemeteries $§ 6, 20. 

Duty to use proceeds of sale of cemetery lots for care, 
maintenance or improvement of cemetery as affected by 
statute, 124 A.L.R. 279. 

Liability of cemetery in connection with conduend or 
supervising burial services, 42 A.L.R.4th 1059. 

Dead bodies: liability for improper manner of reinter- 
ment, 53 A.L.R.4th 394, 

Validity, construction, and application of statutes or 
ordinances regulating perpetual-care trust funds of cem- 
eteries and.mausoleums, 54 A.L.R.5th 681. 

14 C.J.S. Cemeteries §§ 3, 26, 27. 


Chapter 58, Article 17 NMSA 1978 may be cited as the "Endowed Care Cemetery Act". 


History: 1953 Comp., § 67-29-2, enacted by Laws 
1961, ch. 156, § 2; 2001, ch. 149, § 2. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "Chapter 58, Article 17 NMSA 1978" for "This act" 


58-17-3. Definitions. 


and deleted "of 1961" following "the Endowed Care Cem- 
etery Act", 


2 
, 


As used in the Endowed Care Cemetery Act [58-17-2. NMSA 1978]: 

A. "affiliate" means a corporation that is related to another corporation by shareholdings or 
other means of control and includes a subsidiary, parent or sibling corporation; ; 

B. "burial park" means.a tract of land that has been dedicated to the purposes of and used, and 
intended to be.used, for the interment of remains in graves; 

C. "care funds" means realty or personalty impressed with a trust by the terms of a gift, grant, 
contribution, payment, devise, bequest or contract, and income accumulated therefrom where le- 
gally so directed by the terms of the transaction by which the principal was established; 
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D. "cemetery" means a place dedicated to and used and intended to be used for the permanent 
interment of remains; 

E. "cemetery authority" means a person that owns, operates, controls or manages a ging 
or holds lands for burial purposes; 

F. "“columbarium" means a structure or space in a structure used, or intended to be fiseli to 
contain cremated remains; 

G. "cremated remains" means remains after incineration in a crematory; 

H. "cremation" means the irreversible process of reducing remains to bone fragments through 
intense heat and evaporation in a specifically designed furnace or retort and includes a mechani- 
cal or thermal process whereby the bone fragments are pulverized, or otherwise further reduced 
in size or quantity; 

I. "crematory" means a structure of most durable and lasting fireproof construction containing 
one or more specifically designed furnaces or retorts, used, or intended to be used, for cremation of 
remains; 

J. "crypt" means the chamber in a mausoleum of sufficient size to entomb the remains; 

K. "depository institution" means an insured bank, thrift institution or credit union; 2 

L. "director" means the director of the financial institutions division of the regulation and li- 
censing department; 

M. "endowed care" means the general maintenance of the cemetery area dedicated to endowed 
care, including the cutting and trimming of lawns, shrubs and trees at reasonable intervals, keep- 
ing all places where interments have been made in proper order, keeping in repair the drains, 
waterlines, roads, buildings, fences and other structures consistent with a well-maintained cem- 
etery; "endowed care" includes overhead expenses necessary for the foregoing purposes, including 
maintenance of machinery, tools and equipment, compensation of employees for the performance 
of duties related to endowed care, including reasonable payments for employees' pension and other 
benefit plans, payment of reasonable and necessary insurance premiums, the maintenance of nec- 
essary records of lot ownership, transfers and burials and the administration of care funds in 
those instances where those administering the funds fail or refuse to act; 

N. "endowed or perpetual care cemetery" means a cemetery or that designated portion of a 
cemetery for the benefit of which a care fund is established; 

O. "entombment" means the permanent interment of remains in a crypt or vault; 

P. "fraternal cemetery” means a cemetery owned, operated, controlled or managed by any fra- 
ternal organization or its auxiliary organizations, in which the sale of burial space is restricted 
principally to its members; 

Q: "grave" means a space of ground in a burial park intenada to be used for the permanent 
interment in the ground of remains; 

R. "interment" means the permanent dispesition an the remains by inurnment, entombment 
or burial; 

S. "inurnment" means placing cremated remains in an urn; 

T. "lot", "plot" or "burial space" means space in a cemetery owned by one or more individuals, 
an association or fraternal or other organization ‘and used, or intended to be used, for the perma- 
nent interment of the remains of one or more deceased persons and includes adjoining graves, 
alijomiiny crypts or adjoining niches; 

U. “mausoleum" means a structure or building of most durable and lasting fireproof construc- 
tion used or intended to be used for the permanent interment in crypts of remains; 

V. “"municipal cemetery" means a cemetery owned, operated, controlled or managed by a incor- 
porated or unincorporated political subdivision; 

W. "niche" means a recess in a columbarium used, or intended to be used, for the permanent 
internient of cremated remains; 

X. "no endowed care cemetery" means a cemetery for the benefit of which no care fund has 
been established; 

Y. "plot owner", "owner" or "lot proprietor" means a person in whose name a burial plot is re- 
corded in the office of the cemetery authority as owner of the exclusive right of burial, or who holds 
from the authority a conveyance of the exclusive rights of burial or a certificate of ownership of the 
exclusive right of burial; 


321 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-17-4 


FINANCIAL INSTITUTIONS AND REGULATIONS 
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Z. "religious cemetery" means a cemetery owned, operated, controlled or managed by a rec- 
ognized church, religious society, association or denomination, or by a cemetery authority ora 
corporation administering, or through which is administered the secular imabhens of a recognized 
church, religious society, association or denomination; 

AA. :"remains" means:the body of a deceased person; and 

BB. "vault" means a container that is designed for placement in a grave apne arcane a casket 


or urn. 


History: 1953 Comp., § 67-29-3, enacted by Laws 


1961, ch. 156, § 3; repealed and reenacted by Laws. 


2001, ch. 149, § 3. 

Repeals and reenactments. — Laws 2001, ch. 149, § 
3 repeals 58-17-3 NMSA 1978, as enacted by Laws 1961, 
ch. 156, § 3, and enacts the above section, effective July st) 
2001. 


third person (now disturbing a marked burial ground), is 
in pari materia with this section and should be construed 
with reference to the definition of "cemetery" supplied by 
this section. 1987 Op. Att'y Gen. No. 87-31. 

"Cemetery"... —: This section. embraces the well- 


established notion that land must be set apart as a cem- 


etery to qualify as a cemetery by definition. 1987 Op. Att'y 


No. 87-31. 
ANNOTATIONS pete ee! 


Section in pari materia with criminal statute. — 
Section 30-12-12, regarding disturbing the remains of a 


58-17-4. Gifts and contributions; care funds; trust funds. 


A. A cemetery authoitited is aban and empowered to accept care funds and hold them in 
trust in perpetuity for the care of its cemetery; forthe care of any lot, grave, crypt or.niche in its 
cemetery; for the special care of any lot, grave, crypt or niche in its cemetery; or for the special 
care of any lot, _ grave, crypt or niche or. of any family mausoleum.or memorial, marker or monu- 
ment in its cemetery. Creation of care funds shall not be invalid by reason of any indefiniteness 
or uncertainty as to the beneficiary designated. in the instrument creating the funds. If care 
funds accepted by.a cemetery authority include nonincome producing property, the authority 
may sell that property and invest the funds. obtained.in accordance with the provisions of this 
section. 

B. In acquiring, venting, 7d ten exchanging, Geiciniast selling ie managing care 
funds, the cemetery authority or trustee of the funds shall exercise the judgment and care under 
the circumstances then prevailing that men of prudence, discretion and intelligence exercise in 
the management of their own affairs, not in regard to speculation but in regard to the permanent 
disposition of their funds, considering the probable income as well as the probable safety of their 
capital. Within the limitations of this standard, the cemetery authority or the trustee.of the care 
funds is authorized to acquire and retain every kind of property and every kind of investment 
that men of prudence, discretion and intelligence acquire or retain for their own account. Within 
the limitations of this standard, the cemetery authority or trustee is authorized to retain prop- 
erty properly acquired, without limitation as to time and without regard as to the suitability for 
original purpose. 

C. Care funds may be commingled with. other trust fiat; repeived by the cemetery authority 
for the care of its cemetery or for the care or special care of any lot, grave, crypt; niche, marker or. 
monument in its cemetery, whether received by gift, grant, devise, bequest,-contribution, payment, 
contract.or other conveyance made,to the cemetery authority, The net income.only from the invest- 
ment of the care funds shall be allocated and-used for the.purposes specified in the transaction by 
which the principal was established in the proportion that each contribution bears to the entire sum 
invested. 

_D,.. With the prior written approval of the Rieetoonat care re may be Rhee acl with trust 
funds of other cemetery authorities received by those authorities. pursuant to this section. Net 
income only from the investment of those care funds shall be allocated to each cemetery authority 
and used for the purposes specified in the transaction by which the principal was.established in 
the proportion that each authori contribution. bears to the entire sum invested, 


“ 


The 2001 amendment, effective July 1, 2001, inserted 


History: 1953 Comp., § 67-29-4, enacted by Laws __. ; 
~~ the Subsection designations; in Subsection A, substituted 


1961, ch. 156, § 4; 2001, ch. 149, § 4. 
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the term "care funds" for the list of terms describing gifts | 


to the cemetery authority throughout the subsection; in 
Subsection B, deleted "The care funds shall be held intact 
and, unless otherwise restricted by the terms of the gift, 
grant, devise, bequest, contribution, payment, contract or 


other payment, the cemetery authority" from the begin- . 


ning of the subsection, substituted "care funds, the cem- 
etery authority or trustee of the funds shall" for "property 
for any such trust shall", deleted "real, personal or mixed" 
following "every kind of property", deleted "including spe- 
cifically, but without limiting the generality of the fore- 
going, bonds, debentures and other corporate obligations, 
stocks, preferred or common, and real estate mortgages” 
preceding "men of prudence" in the second sentence; and 
added Subsection D. 


58-17-5. Loans by cemeteries. 


ENDOWED CARE OF CEMETERIES 


58-17-6 


ANNOTATIONS 


Section authorizes commingling of the care funds 
to be received under Section 58-17-6 NMSA 1978, with 
special care funds, gifts, bequests, contributions or other 
payments or property. State v. Collins, 1969-NMSC-104, 
80 N.M. 499, 458 P.2d 225. 

Funds to be perpetual. — Bonds orya trust fund in 
the sum of $10,000 required under the former Perpetual 
Care Cemetery Act had to be perpetual in nature. 1959-60 
Op. Att'y Gen: No. 60-232 (rendered under former law). ' 

Am. dur. 2d,.A.L.R. and C.J.S, references. — 14 
C.J.S. Cemeteries § 9. 


Except upon written approval of the director, no loan or investment of care funds accepted by a 


cemetery authority shall be made: 


A. to any officer, director or trustee of the cemetery authority or toa any person in which any of- 
ficer, director or trustee of the cemetery authority has a controlling interest; 

B.. on or in real estate or in a note, bond; mortgage or deed of trust in which any officer, director 
or trustee of the cemetery authority has any financial interest; or 

C, on or in any unproductive real estate or real estate outside this state or permanent improve- 


ments of the cemetery or any of its facilities unless specifically authorized by the instrument by 
which the principal fund was created. No commission or brokerage fee for the purchase or sale of 
property shall be paid in excess of that usual and customary at the time and in the locality where 
the purchase or sale is made, and all commissions and brokerage fees shall be fully reported in the 


next annual statement of the cemetery authority or trustee. 


History: 19538 Comp., § 67-29-5, enacted by Laws 
1961, ch. 156, § 5; 2001, ch, 149, § 5. 

The 2001 amendment, effective July 1, 2001, in the 
introductory language, substituted "director" for "state 
bank examiner", substituted "no loan or investment of 
care funds accepted by a cemetery authority shall be 
made" for "no loan or investment of any care funds by 


managing a cemetery or by any trustee shall be made"; 
and substituted "person" for "firm, corporation, associa- 
tion or partnership" in Subsection A. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and’ C.J.S.* references. — 14 
C.J.S. Cemeteries § 10. ; 


any cemetery authority owning, operating, controlling or 


58-17-6. Instrument regarding care to be furnished te CAnackeny! 
authority. 


If a-cemetery authority accepts care funds, either in connection with the sale of a lot, grave, 
crypt or niche or in pursuance of a contract, or if, as a condition precedent to the purchase of a lot, 
grave, crypt or niche, the cemetery authority requires the establishment of a care fund or a deposit 
in an already existing care fund, the cemetery authority shall execute and deliver to the person 
from whom it receives care funds an instrument in writing that shall specifically state: 

A. the nature and extent of the care to be furnished; 

B. that the care shall be furnished only insofar as the net income derived from the amount 
deposited in trust will permit, and that the income from the amount so deposited less necessary 
expenditures of administering the trust constitutes net income; 

C. >that the cemetery is operated as an endowed care cemetery, which means that a care fund 
for its maintenance has been established in conformity with the Endowed Care Cemetery Act [58- 
17-2 NMSA 1978] and the definition of endowed care in that act; and . 

D. that not less than the following amounts will'be set aside and deposited in trust: 

(1) for graves; twenty-five percent of the lot or land sales price unless a lesser amount is 
approved by the director; . 
(2) for a crypt or niche, ten percent of the sales price; and :: 
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(3) for the special care of any lot, grave, crypt or niche or the family mausoleum, memorial, 
marker or monument, the full amount received. 

E. The setting aside and deposit pursuant to Subsection D of this section shall be made by the 
cemetery authority not later than thirty days after the close of the month in which a payment was 
received from any source on the purchase price of each lot, grave, crypt or niche or a payment was 
received from any source for the general or special care of a lot, grave, crypt or niche or of a family 
mausoleum, memorial, marker or monument. If payments are made in installments, only the ap- 
plicable pro rata share of the payments shall be deposited. Amounts deposited shall be held by the 
trustee of the care funds of the cemetery authority in trust in perpanuty for the specific purpose 


stated in the written instrument. 


History: 1953 Comp., § 67-29-6, enacted by Laws 
1961, ch. 156, § 6; 1981, ch. 192, § 1; 2001, ch. 149, § 6. 

The 2001 amendment, effective July 1, 2001, in the 
undesignated paragraph, deleted "owning, operating, con- 
trolling or managing a cemetery" preceding "accepts care 
funs", substituted "it receives care funds" for "received"; 
in Subsection B, inserted "and that" preceding "income", 
substituted "constitutes" for "shall be deemed the"; in 
Subsection C, substituted "a care fund" for "an endowed 
care fund", "Endowed Care Cemetery Act" for "laws of the 
state of New Mexico" and "in that act" for "as it appears in 
Section 58-17-3 NMSA 1978"; in Subsection D, deleted "of 
the financial institutions division" from the end. of Para- 
graph (1), deleted "vault" following "crypt" in Paragraph 
(2); and in Subsection E, inserted "pursuant to Subsection 
D of this section", and deleted "vault" following "niche". 


ANNOTATIONS 


Deposit within 30 days after close of sale not re- 
quired. — This section does not require a deposit of 25% 
of the sales price of a lot within 30 days after the close of 
the sale. State v. Collins, 1969-NMSC-104, 80 N.M. 499, 
458 P.2d 225 (decided prior to 1981 amendment). 


State to prove required deposit not made follow- 
ing month final payment received. — This section 
states that not less than 25% of the lot or land sales price 
for graves will be deposited.in the trust fund not later than 
30 days after the close of the month in which the final pay- 
ment was received. The state must prove beyond a reason- 
able doubt that 25% of the sales price was not deposited 
in the fund prior to the termination of the 30-day period, 
and simply proving that no sums had been deposited in 
the fund for a limited period of months or years prior to the 
sale is insufficient. State v. Collins, 1969-NMSC-104, 80 
N:M. 499, 458 P.2d 225 (decided prior to 1981 amendment). 

Failure to comply with time and amount require- 
ments deemed crime. — Regardless of the condition of 
the trust account at any given moment, it is a crime to fail 
to deposit the amounts required and in the time required 
by this section, but these requirements can be met by de- 
posits in advance of the closing of the sale, State v. Collins, 
1969-NMSC-104, 80 N.M. 499, 458 P.2d 225, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 14 Am. 
Jur. 2d Cemeteries §§ 9, 26. 

Duty to use proceeds of sale of cemetery lots for care, 
maintenance or improvement of cemetery as affected by 
statute, 124 A.L.R. 279. 

14 C.J.S. Cemeteries §§ 3, 26, 27. 


58-17-7. Representations regarding care and maintenance to be 


furnished. 


A cemetery authority, agent, servant or employee of it or another person shall not advertise, 
represent, guarantee, promise or contract that perpetual care, permanent care, perpetual or per- 
manent maintenance, care forever, continuous care, eternal care, everlasting care, endowed care or 
any similar or equivalent care or care for any number of years of any cemetery or of any lot, grave, 
crypt or niche or of any family mausoleum, memorial, marker or monument will be furnished until 
he has complied with the provisions of the Endowed Care Cemetery Act [58-17-2 NMSA 1978]. 


History: 1953 Comp., § 67-29-7, enacted by Laws 
1961, ch. 156, § 7; 2001, ch. 149, § 7. 


The 2001 amendment, effective July 1, 2001; deleted 
"of 1961" following "Endowed Care Cemetery Act" and 
made stylistic changes throughout the section. 


58-17-8. Care funds not Subject to tax. 


The care funds authorized d in the Endowed Care Cemetery Act [58-17-2 NMSA 1978} ats all 
sums paid into those funds or contributed to those funds are expressly permitted and are for chari- 
table and eleemosynary purposes. Care funds are provided for the discharge of the duty due from 
the person contributing to those funds to the persons interred and to be interred in the cemetery 
and likewise are a provision for the benefit and protection of the public by preserving and keep- 
ing cemeteries from becoming places of disorder, reproach and desolation in the communities in 
which they are situated. The care funds authorized in the Endowed Care Cemetery Act and the 
income from those funds and funds received under a contract to furnish care of burial space shall 
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be exempt from taxation. No payment, gift, grant, bequest or other contribution for general en- 
dowed.care is invalid by reason of any indefiniteness or uncertainty of the persons designated as 
beneficiaries:in the instruments creating the trust nor shall care funds or a contribution to them 
be deemed to be invalid as violating any law against perpetuities or the suspension of the power 
of alienation of title to property. ' | 


History: 1953 Comp., § 67-29-8, enacted by Laws 
1961, ch. 156, § 8; 2001, ch. 149, § 8. 
The 2001 amendment, effective July 1, 2001, substi- 


in two places; deleted "endowed" preceding "care funds" 
in two places; and made stylistic changes throughout the 
section. 


tuted "in the Endowed Care Cemetery Act" for "herein" 


58-17-9. Compliance with law required. 


A. It is unlawful for a cemetery to hold out to the public or sell endowed care in connection 
with the sale of burial space until it has complied with the requirements of the Endowed Care 
Cemetery Act [58-17-2 NMSA 1978]. Endowed care cemeteries shall establish and maintain with a 
state or federally chartered depository institution or trust company doing business in the state an 
irrevocable trust fund, the income only of that fund to be available to the cemetery in the furnish- 
ing of endowed care. Provided, however, that when the cemetery authority certifies to the director 
that the services of a state or federally chartered depository institution or trust company are not 
available, the cemetery may appoint as trustee one or more individuals, none of whom shall be 
an officer, director, representative, employee or relative of an officer, director or employee of the 
cemetery authority, which trustee shall have all powers of investment as provided in this section. 
Endowed care cemeteries may pool their care funds pursuant to Subsection D of Section 58-17-4 
NMSA 1978 as approved by the director upon request by the cemeteries. The net incomefrom the 
investment of care funds shall never be used for the improvement or embellishment of unsold 
property to be offered for sale. 

B. In establishing its care funds, the cemetery authority may from time to time adopt plans for 
the general care, maintenance and embellishment of its cemetery, and if the cemetery originally 
sold cemetery lots without provision for endowed care, it shall have the right to accept deposits 
from those lot owners for the purpose of establishing endowed care on those lots, provided that the 
deposits are disposed of in the same manner as regular care funds. 


History: 1953 Comp., § 67-29-9, enacted by Laws 
1961, ch. 156, § 9; 2001, ch. 149, § 9. 

The 2001 amendment, effective July 1, 2001, inserted 
Subsection designations A and B; in Subsection A, sub- 
stituted "federally chartered depository institution" for 
"national bank" in the second and third sentences, sub- 
stituted "director" for "state bank examiner" in the third 
sentence, and inserted the fourth sentence. 


58-17-10. Registration with director. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 Am. 
Jur. 2d Cemeteries § 24. 

Duty to use proceeds of sale of cemetery lots for care, 
maintenance or improvement of cemetery as affected by 
statute, 124 A,L.R. 279. 

14 C.J.S, Cemeteries § 10. 


A. After the initial registration a cemetery authority shall register with the director by filing 
an annual registration statement, upon forms furnished by the director, which shall show as of the 


end of the preceding calendar year: 


(1) the amount of the principal of the care funds held by the trustee of the care funds of 
the cemetery authority at the beginning of the year and in addition thereto all money or property 


received during the year: 


(a) under and by virtue of the sale of a lot, grave, crypt or niche; 

(b) under and by virtue of the terms of any contract authorized by law; or 

(c) under and by virtue of any gift, grant, devise, bequest, payment or other contribu- 
tion made either prior to or subsequent to the effective date of the Endowed Care Cemetery Act 


[58-17-2 NMSA 1978]; 


(2) the securities in which the care funds are invested and the cash on hand as of the ata 


of the report; 
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(3) the income received from the care funds during the preceding calendar year; and” 
(4). the amount expended in furnishing endowed care during the preceding calendar year. 

B. If any of the care funds of a cemetery authority are held by a trustee, the annual registration 
statement filed by a cemetery authority shall contain a certificate signed by the trustee of the care 
funds of the cemetery authority certifying to the truthfulness of the statements in the report as to: 

(1) the total amount of principal of the care funds held by the trustee; 

(2) the securities in which the care funds are invested and the cash on penn as of the date 
of the report; and 

(3) the income received from the care funds during the preceding calendar year... 

C. Annual registration statements shall be filed by the cemetery authority on or before June 30 
of each calendar year in the office of the director. The registration statement shall be made under 
oath. Each registration statement shall be accompanied by a fee of fifty dollars ($50.00), and the 
director shall not accept a registration. statement unless it is accompanied by the payment of the 
fee. 

D. The director shall charge and collect a foe of ten dollars ($10.00) per day. for aie filings of 
registration statements up to a maximum of three hundred dollars ($300). This late charge shall 
also apply when the cemetery authority is required by the director to revise a registration by a 
specified date and fails to file the revised registration on or before that date. 


History: 1958 Comp., § 67-29-10, enacted by Laws cemetery authority owning, operating, controlling or man- 
1961, ch. 156, § 10; 1978, ch. 118, $ 1; 1981, ch. 192, § 2; aging an endowed care cemetery shall", deleted "of the 
1987, ch. 292, §.5; 2001, ch. 149, § 10. financial institutions division" following "the director"; 

Compiler's notes. — The phrase "effective date of the in Subsection C, substituted "Annual registration". for 
Endowed Care Cemetery Act", referred to in Subsection "Such", "June 30" for "March 15"; and added Subsection D. 
A(1)(c), means March 30, 1961, the effective date of Laws 
1961, Chapter 156. ANNOTATIONS 

The 2001 amendment, effective Tals he 2001, deleted Am. Jur. 2d, A.L.R. and:C.J.S. references. — 14 Am. 

"of the financial institutions division" from the end of the Jur.ad Darn atariaa 88 5, 6. 
section heading; in Subsection A, substituted "After the 14.C.d.'SeCemeteries 8§ 3, 5, 10. 


initial registration a cemetery authority shall" for "Every 


58-17-11. Deposit or bond of endowed care cemeteries. 


If a cemetery authority is duly organized and desires to accept care funds authorized by the 
Endowed Care Cemetery Act [58-17-2 NMSA 1978], it shall make an initial deposit to the care 
fund of twenty-five thousand dollars ($25,000). In lieu of the initial deposit, the cemetery author- 
ity may furnish a surety bond issued :by a bonding. company or insurance company authorized 
to do business in this state in the face amount of thirty-five thousand dollars ($35,000), and the 
bond shall run to the trustee for the benefit of the care funds held by the trustee. This bond shall 
be for the purpose of guaranteeing an accumulation of twenty-five thousand dollars ($25,000) 
in the care fund and also for the purpose of assuring that the cemetery authority shall provide 
annual endowed care in an amount equal to the annual reasonable return on a secured cash in- 
vestment of twenty-five thousand dollars ($25,000) until that amount is accumulated in the care 
funds, and these shall be the conditions of the surety bond; provided, however, the liability of the 
principal and surety on the bond shall in no.event exceed thirty-five thousand dollars ($35,000). 
Provided further that whenever a cemetery authority which has made an initial deposit to the 
care fund demonstrates to the satisfaction of the director that more than twenty-five thousand 
dollars ($25,000) has been accumulated in the care fund, the cemetery authority, may petition 
the director for an order allowing the cemetery authority.to begin to withdraw, its deposit from 
the care fund, so long as at least twenty-five thousand dollars ($25,000) always remains in the 
care fund. ) 


History: 1958 Comp., § 67-29-11, enacted by Laws. __ o ANNOTATIONS 
1961, ch. 156, § 11; 1981, ch. 192, § 3; 2001, ch. 149, § 11. 

The 2001: amendment, ‘effective ‘July 1, 2001, in- Am, Jur, 2d, ALAR, and C.J. references. —14 Am, 
creased all dollar amounts in the section by five thousand; Jur. 2d Cemeteries § 6. 
and-in the third sentence, substituted "annual endowed 14 C.J.S, Cemeteries § 10. 


care" for "annual perpetual or endowment care", 
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58-17-12. Display of signs. 


A cemetery authority authorized to accept care funds shall post in a conspicuous place at or near. 
each entrance of the cemetery a clearly legible sign containing letters not less than six inches in 
height stating "Endowed Care Cemetery"..Those cemeteries that furnish endowed care to some 
portions and no endowed care to other portions shall display appropriate signs of the same size let- 
ters designating which part is subject to endowed care and which part is not. Cemeteries that do 
not furnish endowed care shall display a sign containing letters not less than six inches in height 
stating "No Endowed Care". 


The 2001 amendment, effective July 1, 2001, made 
stylistic changes throughout the section. 


History: 1953 Comp., § 67-29-12, enacted by Laws 
1961, ch. 156, § 12; 2001, ch. 149, § 12. 


58-17-13. Enforcement of provisions of act by director. 


A. The duty of administering and enforcing the provisions of the Endowed Care Cemetery Act 
[58-17-2 NMSA 1978] is imposed on the director, who shall approve all forms of contract for en- 
dowed care and shall have authority to subpoena witnesses, conduct hearings and investigations 
and issue orders reasonably necessary to regulate endowed care cemeteries in the public interest. 

B. At the same time the registration statement is due, the director shall require the cemetery 
authority to submit an audit prepared by a certified public accountant. The audit shall cover in 
detail the information required in the annual registration statement required by law. In addition, 
the director may examine each endowed care cemetery to ensure that endowed care is being fur- 
nished in the manner required by law. 

C. The costiof examining any cemetery authority and. any endowed care cemetery shall be paid 
by the responsible authority, and it shall not exceed the actual cost of conducting such an examina- 
tion. . 

D. Ifthe director deems it necessary to hold a hearing pursuant to the power vested in him by 
the Endowed Care Cemetery Act, the hearing may be held in Santa Fe, New Mexico or at any other 
location within New Mexico designated by the director. 

EK. In the conduct of any examination, investigation or hearing, the director may: 

(1) compel the attendance of any person or obtain any documents by subpoena; 

(2) administer oaths; and 

(3) examine any person under oath concerning the business of any person subject to the 
provisions of the Endowed Care Cemetery Act and in connection therewith require the production 
of any books, records or papers relevant to the inquiry. 

F. Incase of refusal to obey a subpoena issued to any person, the district court of the first judi- 
cial district for Santa Fe county, upon application by the director, may issue to the person an order 
requiring him to appear before the director or the staff member designated by the director, there 
to produce documentary evidence if so ordered or to give evidence relating to the matter under 
investigation or in question. Failure to obey the order of the court may be punished by the court as 
a contempt of court. 


History: 1953 Comp., § 67-29-13, enacted by Laws 
1961, ch. 156, § 18; 1978, ch. 113, § 2; 1981, ch. 192, § 4; 
2001, ch. 149, § 13. 

The 2001 amendment, effective July 1, 2001, deleted 
“of financial institutions division" from the end of the sec- 
tion heading; inserted the Subsection A designation and 


deleted "of the financial institutions division" following 
"director" in that’ subsection; deleted former Subsection 
A, requiring the director to examine the books of each 
endowed care cemetery, or have an audit made in lieu 
thereof; and added present Subsections B, E and F and 
redesignated the remaining subsections accordingly. 


58-17-14. Proceedings in case of law violations. 


If a cemetery authority refuses or neglects to make a required report or to file an annual regis- 
tration statement or willfully disobeys a valid order of the director or violates any provisions of the 
Endowed Care Cemetery Act [58-17-2 NMSA 1978] or rule of the director, or if it appears to the di- 
rector from any report or examination that a cemetery authority has committed a violation of law, 
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that the care funds have not been administered properly or that it is unsafe or inexpedient for the 
cemetery authority or the trustee of the care funds of the cemetery authority to continue to admin- 
ister those funds or that any officer of the cemetery authority or of the trustee of the care fund of 
the cemetery authority has abused his trust or has been guilty of misconduct in his official position 
injurious to the cemetery authority or that the cemetery authority has suffered as to its care funds 
a serious loss by larceny, embezzlement; burglary, repudiation or otherwise, the director may: 
-A. conduct an investigation or hold a hearing to investigate any allegations pertaining to viola- 

tions of the provisions of the Endowed Care Cemetery Act; 

B. issue any order in furtherance of the duty imposed on him by the Endowed Gaia Coates Act; 

C. institute a lawsuit in the district court of the first judicial district for Santa Hie county to 
recover any amounts due to the care funds; or 

D. apply to the district court of the first judicial district for Santa Fe taidats for other relief 
consistent with the duty imposed on him by the Endowed Care Cemetery Act. 


History: 1953 Comp., § 67-29-14, enacted by Laws in the first sentence of the undesignated paragraph; in 


1961, ch. 156, § 14; 1978, ch. 113, § 3; 1981, ch. 192, § 5; Subsections C and D, substituted "the first judicial district 
2001, ch. 149, § 14. for Santa Fe county" for "the county where the responsible 
The 2001 amendment, effective July 1, 2001, deleted cemetery authority or cemetery is located", and in Subsec- 


"of the financial institutions division" following "director" ‘tion C, deleted "endowed" preceding "care funds", 


58-17-15. Disposition of care funds upon dissolution. 


Where any cemetery authority owning, operating, controlling or managing a cemetery or any 
trustee for the cemetery authority has accepted care funds pursuant to the Endowed Care Ceme- 
tery Act [58-17-2 NMSA 1978] and dissolution is sought by the cemetery authority in any. manner, 
by resolution of the cemetery authority or the trustees of the cemetery authority, notice shall be 
given to the director of the intentions to dissolve. It is the director's duty to see that proper disposi- 
tion is made of the care funds held by or for the benefit of the cemetery authority, as provided by 
law or in accordance with the trust provisions of any gift, grant, contribution, payment, devise or 
bequest or pursuant to any contracts whereby the funds were created: The director may apply to 
the district court for the appointment of any receiver, trustee or successor in trust or for direction 
of the court as to the proper disposition to:\be made of the care funds, to the end that the uses and 
purposes for which the trust or care funds were created may.be accomplished. 


History: 1953 Comp., § 67-29-15, enacted by Laws ANNOTATIONS 
1961, ch. 156, § 15; 2001, ch. 149, § 15. 
The 2001 amendment, effective July 1, 2001, substi- Am. Jur. 2d, A.L.R. and C. JS. references. — 14 Am. 
tuted "director" for "state bank examiner" in two places, Jur, 2d Cemeteries $27, 
and substituted "district court" for "court. of competent 
jurisdiction". 


58-17-16. Violations; punishment. 


Whoever violates any provision of the Endowed Care Cemetery Act [58-17-2 NMSA 1978], fails 
to establish an irrevocable trust fund, encroaches upon the principal of an irrevocable trust, re- 
fuses to cooperate in an examination or investigation or violates the provisions of a trust instru- 
ment by willfully failing to deposit to a cemetery's trust. fund the amounts provided within the 
time provided by Section 58-17-6 NMSA 1978, or any greater amounts if the trust instrument pro- 
vides for greater amounts to be deposited, is guilty of a fourth degree felony and shall be sentenced 
in accordance with the provisions.of Section 31-18-15 NMSA 1978. 


History: 1953 Comp., § 67-29-16, enacted by Laws Section 31-18-15 NMSA 1978" for “Criminal Sentencing 


1961, ch. 156, § 16; 1981, ch, 192, § 6; 1998, ch. 210, § 8; Act" at the end of the subsection. 

2001, ch, 149, § 16. The 1993 amendment, effective Sune 18, 1998, made 
The 2001 amendment, effective July 1, 2001, deleted stylistic changes in Subsection A and inserted "fails to 

the Subsection A and B designations and "of 1961, except establish an irrevocable trust fund, encroaches upon the 

as provided in Subsection B of this section, is guilty of a principal of an irrevocable trust, refuses to cooperate in 


petty misdemeanor, Whoever" following "the Endowed an examination or investigation or" in Subsection B. 
Care Cemetery Act"; and substituted "provisions of . : 
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58-17-17. Exemption. 


The provisions of the Endowed Care eonctary Act [58- 17. 2 NMSA 1978] do not apply to mu- 
nicipal cemeteries, fraternal cemeteries, religious cemeteries or family burial grounds that provide 


burial only for members. b dish ier hy rit Yi 
History: 1953 Comp,, § 67-29-17, enacted. by Laws... .. The 2001 amendment, effective July 1, 2001, substi- 
1961, ch. 156, § 1%} 2001, ch, 149, § Vi. tuted "family burial grounds that provide burial only for 


members" for "family burying grounds". 


58-17-18. Establishing a cemetery authority. 


A. A person establishing or acquiring a cemetery subject to the Endowed Care Cemetery Act 
[58-17-2 NMSA 1978] Baie file an initial registration with the director that contains the following 
information: 

(1) a detailed iancial statement of the proposed owners; 

(2) acurrent credit report of the person establishing or acquiring the cemetery and a_re- 
sume for each principal; 

(3) the full name and address of the registrant, if an individual; of every member, if the 
registrant is a partnership | or an association; of every officer, if the registrant i is a corporation; and 
of any person owning ten percent or more of the cemetery; 

(4) a plot plan that identifies the endowed care sections of the cemetery and all plans for 
future expansion of the cemetery; 

(5) acopy of the form of contracts o or instruments to be used in the sales of endowed care 
lots, graves, crypts or niches; 

(6) proof of ability to make the initial deposit or secure a surety bond as required by Sec- 
tion 58-17-11 NMSA 1978; 

(7) a registration fee in the amount of fifty aetete ($50. 00); and 

(8) any other information requested by the director. 

B. Failure to submit the information specified in Subsection A of this section shall result in the 
denial of the registration to sell endowed care. Until a registration to operate a cemetery is ap- 
proved by the director, a person establishing or acquiring a cemetery authority shall not advertise, 
represent, guarantee, promise or contract that ai care, endowed care or any similar care 
will be furnished. 


History: Laws 2001, ch. 149, § 18, i J Effective dates. — Laws 2001, ch. 149, § 22 makes the 
PhS act effective July 1, 2001. 


58-17-19. Transfer of ownership. 


A. An endowed care cemetery's registration is not transferable. When any cemetery authority 
subject to the provisions of the Endowed Care Cemetery Act [58-17-2 NMSA 1978] is transferred, 
the person acquiring the cemetery sl shall desk with the director as required by Section 58-17-18 
NMSA 1978. 

B. A transfer of ownership papi oe take place ant no endowed care can be sold until the direc- 
tor has approved the registration required by Subsection A of this section. 


History: Laws 2001, ch. 149, § 19. Effective dates. — Laws 2001, ch. 149, § 22 makes the 
; act effective July 1, 2001. 


58-17-20. Denial, suspension or revocation of registration. 


A. The director may deny, suspend or revoke any registration if the registrant; or any director, 
officer, employee or affiliate of the registrant: 
(1) lacks a good business reputation; 
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(2) has violated any provision of the Endowed Care Cemetery Act [58-17-2 NMSA 1978]; 

(3) has committed fraud in connection with any transaction subject to the Endowed Care 
Cemetery Act; 

(4) has made any misrepresentations or false statements to or concealed any ot ake or 
material fact from any person in the course of the cemetery business; 

(5) has knowingly made or caused to be made any false representation of atebaral fact or 
has suppressed or withheld from the director any information that the applicant or registrant pos- 
sesses and that if submitted by him would have rendered the applicant or registrant ineligible to 
be registered under the Endowed Care Cemetery Act; 

(6) has refused to permit an examination by the director of his books and records or has 
refused or failed, within a reasonable time, to furnish any information, make any report or attend 
a hearing that may be required. by the director under the provisions of the Endowed Care Cem- 
etery Act; 

(7) has not completed the annual registration requirements or paid the registration fee; or 

(8) has been convicted of a felony or any misdemeanor involving moral turpitude, subject, 
however, to the provisions of the Criminal Offender Employment Act [28-2-1 NMSA 1978]. 

B. Ifthe director decides that action resulting in the denial, suspension or revocation of a reg- 
istration is warranted, the director shall notify the registrant or cemetery authority in writing of 
the reasons for the refusal and shall advise the registrant or cemetery authority of the right to a 
hearing before a final decision on the registration is made, 


History: Laws 2001, ch, 149, § 20. a Effective dates. — Laws 2001, ch. 149, § 22 makes the 
act effective July 1, 2001. 


58-17-21. Judicial review. 


A person aggrieved by the decision of the director in the enforcement of the Endowed Care Cem- 
etery Act [58-17-2 NMSA 1978] may obtain judicial review aha to Section 39-3-1.1 NMSA 
1978. 


History: Laws 2001, ch. 149, § 21. Effective dates. — Laws 2001, ch. 149, § 22 makes the 
; act effective July 1, 2001. 
ARTICLE 18 
P e 6 
Mortgage Finance Authority 
Sec. Sec. 
58-18-1. Short title. 58-18-5.6. Duties; behavioral health. 
58-18-2. Legislative findings; declaration of purpose. 58-18-6. Loans to mortgage lenders. 
58-18-2.1. Multiple-family, transitional and congregate. 58-18-7, Purchase-of mortgage loans. 
dwellings; supplemental legislative find- 58-18-7,1, Sale of project mortgage loans, 
ings and purpose. vy 58-18-7.2. ‘Secondary market facility; findings and pur- 
58-18-3. Definitions. poses; establishment. 
§8-18-3.1. Additional definitions; multiple-family dwellings, 58-18-7.3, Rehabilitation loans and home improvement 
transitional and congregate housing facilities. loans. ; 
58-18-3.2, Secondary mortgage funds; additional definitions. 58-18-8, Rules and regulations of the authority. 
58-18-4. Authority created. -§8-18-8,1. Rules and regulations of the authority; 
58-18-5. Powers of the authority. multiple-family dwellings, transitional 
58-18-5.1. Recompiled. , . and congregate housing facilities. 
58-18-5,.2. Authority duties. 58-18-8.2. Rules and regulations of the authority; sec- 
58-18-5.3. Authority; multiple-family dwellings, transi- ondary market facility. 
tional and congregate housing facilities. 58-18-8.3. Rules and regulations of the authority; home 
58-18-5.4. Duties of authority; multiple-family dwellings, improvement loan program. 
transitional and congregate housing facili- 58-18-9.° Required determinations of the authority. 
ties. 58-18-9.1. Repealed. 
58-18-5.5. Additional powers of authority; authority des- 58-18-10, Planning, zoning and building laws. 
ignated as single state housing authority; 58-18-11. Bonds and notes of the authority. 
application for and receipt of federal funds; 58-18-11.1 to 58-18-11.5. Repealed. 
administration of housing programs. 58-18-12. ‘Reserve funds, 
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Sec, 

58-18-13. Notice or publication not required. 

58-18-14, Remedies of bondholders and noteholders. 

§8-18-14.1. Project mortgage loans; enforcement of 
agreement. 

58-18-15. State and municipalities not liable on bonds 

~~ and notes, 

58-18-16. Agreement of the state. 

58-18-17. Bonds, notes and other obligationa: legal in- 
vestments for public officers and fiducia- 
ries, 


58-18-1. Short title. 


MORTGAGE FINANCE AUTHORITY 


58-18-2 


Sec. 

58-18-18, Tax exemption. 

58-18-19, No contribution by state or municipality. 
58-18-20. Money of the authority. 

58-18-21. Limitation of liability. 

58-18-22, Assistance by state officers and agencies. 
58-18-23. Court proceedings; preference; venue, 
58-18-24, Corporate existence. 

58-18-25. Conflicts of interest; penalty. 

58-18-26, Cumulative authority. 

58-18-27. Liberal interpretation. 


Chapter 68, Article 18 NMSA 1978 shall be known and may be cited as the "Mortgage Finance 


Authority Act". 


History: 1953 Comp., § 13-9-1, enacted by Laws 


1975, ch. 308, § 1; 1982, ch. 86, § 18 

Cross references. — For municipal housing, see Chap- 
ter 3, Article 45 NMSA 1978.. 
For urban development, see Chapter 3, Article 46 N MSA 
1978. fs 

For community development, see Chapter 3, Article 60 
NMSA 1978. 

For metropolitan redevelopment, see Chapter 3, Article 
60A NMSA 1978, 

For regional housing authorities, see Chapter 11, Article 
3A NMSA 1978. 


f 


For the state housing authority, see Chapter 11 Article 
4 NMSA 1978. 

For utility supplements and assistance, see Chapter 27 
Article 6 NMSA ‘1978. 


ANNOTATIONS 


Authority not state agency. — The New Mexico 
mortgage finance authority created pursuant to this ar- 
ticle:is not a state agency. 1975 Op, Att'y Gen. No. 75-48. 

Am, Jur, 2d, A.L.R. and. C.J.S, references. — 40 Am. 
Jur, 2d Housing Laws and Urban Redevelopment § 1 et seq. 


58-18-2. Legislative findings; declaration of purpose. 


A. The legislature finds and declares that there exists in the state of New Mexico a serious 
shortage of decent, safe and sanitary residential housing available at prices and rentals within the 
financial means of persons and families of low or moderate income. This shortage is severe in cer- 
tain urban areas of the state, is especially critical in the rural areas and is inimical to the health, 
safety, welfare and prosperity of all residents of the state. 

B. The legislature finds and determines that the shortage of residential housing causes over- 
crowding and congestion and exacerbates existing slum conditions, which, in. turn, contribute sub- 
stantially and increasingly to the spread of disease and crime, impair economic values, necessitate 
excessive and disproportionate expenditures of public funds for crime prevention and punishment, 
public health, welfare and safety programs, fire and accident protection and other services, sub- 
stantially impair or arrest the growth of municipalities, aggravate traffic problems and promote 
juvenile delinquency and other social ills, » 

C. The legislature finds and declares further that private enterprise unaided has not been able 
to produce the needed construction of decent, safe and sanitary residential housing at prices and 
rentals that persons and families of low or moderate income can afford or to achieve the urgently 
needed rehabilitation of much of their present housing. It is imperative that the supply of residen- 
tial housing for persons and families of low or moderate income be increased substantially and 
that private enterprise and investment be encouraged to eco build and rehabilitate residen- 
tial housing for such persons and families. 

D. It is found and declared that a major cause of this math shortarad is the lack of funds in 
private banking channels available for affordable residential mortgages. This lack of funds has 
contributed to drastic reductions in construction starts of new residential housing and has frus- 
trated the sale and purchase of existing residential housing in the state. 

E. Itis further found and declared that the drastic reduction in residential construction starts 
and in residential rehabilitation projects associated with housing shortages has caused a condi- 
tion of substantial unemployment and underemployment in the construction industry, which re- 
sults in hardships to many individuals and families, wastes vital human resources, increases the 
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public assistance burdens of the state and its municipalities, impairs the security of family life, 
impedes the economic and physical development of municipalities and adversely affects the wel- 
fare and prosperity of all the people of the state. A stable supply of adequate funds for affordable 
residential mortgages is required to spur new-housing starts and the rehabilitation of existing 
units in an orderly and sustained manner and thereby to reduce the hazards of unemployment 
and underemployment in the construction industry. The unaided operations of private enterprise 
have not met and cannot meet the need for a stable supply of adequate funds for affordable resi- 
dential mortgage financing. 

F. The legislature further finds and determines that for the purposes of remedying these 
conditions, helping to alleviate the shortage of adequate housing and encouraging and provid- 
ing the financing for the acquisition, construction, rehabilitation and improvement of residen- ' 
tial housing for persons and families of low or moderate income within the state, a public body 
politic and corporate, separate and apart from the state, constituting a governmental instru- 
mentality to be known as the New Mexico mortgage finance authority should be created with 
power to raise funds from private and public investors, to make funds available for such pur- 
poses, to create and implement programs from time to time as may be necessary or appropriate 
to accomplish its purposes and to assist, administer, finance or service housing programs for 
or through private and nonprofit organizations and local, state, federal and-tribal agencies or 
their instrumentalities. The legislature finds and declares further that in accomplishing these 
purposes, the New Mexico mortgage finance authority is acting in all respects for the benefit of 
the people of the. state in the performance of essential public functions and is serving a valid 
public purpose in improving and‘otherwise promoting their health, welfare and prosperity, and 
that the enactment of the provisions set forth in the Mortgage Finance Authority Act [58- 18-1 
NMSA 1978] is for a valid public purpose and is declared to be such as a matter of express leg- 
islative determination. 


History: 1953 Comp., § 18-19-2, enacted by Laws preceding "residential" in the first sentence of Subsection 
1975, ch. 303, § 2; 1995, ch. 9, § 1. D and in two places i in Subsection E; rewrote Subsection 
~ The 1995 amendment, effective June 16, 1995, in-’ F;’and made minor BLynaulc FSi throughout the sec- 
serted "or moderate" preceding "income' in the first tion. 


sentences.of Subsections A and G;!ingerted "affordable" 


5 


58-18-2.1, Multiple-family, transitional and congregate‘dwellings; 
supplemental legislative findings and purpose. — 


The legislature finds and declares that there ig a critical shortage of multiple- inealics transi- 
tional and congregate dwellings that provide decent, safe and sanitary residential housing at 
rentals that persons and families of low or moderate income can afford. It is further found and 
declared that private individuals, organizations and entities willing to undertake the construction 
of multiple-family, transitional and congregate. dwellings are unable to obtain loans at sufficiently 
low interest rates to finance multiple-family, transitional and congregate dwelling projects for 
persons and families of low or moderate income. Providing mortgage loans at below-market inter- 
est rates for multiple-family; transitional and congregate dwellings would increase substantially 
the availability of multiple-family, transitional and congregate dwellings for occupancy by persons 
and families of low or moderate income and is expressly declared to be a valid: public purpose and 
a corporate puness that may be exercised by the authority. ok ie 


History: 1978 Comp., §.58-18-2.1, enacted, by ‘Laws and "or moderate" preceding "income" and made minor 
1982, ch. 86, § 2; 1995, ch. 9, § 2. stylistic changes throughout the section. 

The 1995 amendment, effective June 16, 1995, in- ; 9-4 ' 
serted "transitional and congregate" preceding "dwellings". | 


58-18-3. Definitions. 
As used in the Mortgage Finance Authority Act [58-18-1 NMSA 1978]: | 


+ 
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A. “authority” means the New Mexico mortgage finance authority; 

B. "bonds" or "notes" means the bonds or bond anticipation notes, respectively, issued by the 
authority pursuant to the Mortgage Finance Authority Act; 

C. "federal government" means the United States of America and any agency or ingtréfiental- 
ity of the United States of America; 

D. "FHA" means the federal housing drtlintistdalticnss 

E. "FHLMC" means the federal home loan mortgage corporation; 

F. "FNMA" means the federal national mortgage association; 

G. "home improvement loan" means a mortgage loan to finance those alterations, repairs and 
improvements on or in connection with an existing residence that the authority determines will 
substantially protect or improve the basic livability or energy efficiency of the residence; 

H. "mobile home" means a movable or portable housing structure, constructed to be towed on 
its own chassis and designed to be installed with or without a permanent foundation for human 
occupancy as a residence; it may include one or more components that can be retracted for towing 
purposes and subsequently expanded for additional capacity, or two or more units separately tow- 
able but designed to be joined into one integral unit, as well as a single unit, except that "mobile 
home" does not include recreational vehicles, or modular or premanufactured homes built to Uni- 
form Building Code standards and designed to be permanently affixed to real property; 

I. "mortgage" means a mortgage, mortgage deed, deed of trust or other instrument creating a 
lien, subject only to title exceptions as may be acceptable to the authority, on a fee interest in real 
property located within the state or on a leasehold interest that has a remaining term at the time 
of computation that exceeds or is renewable at the option of the lessee until after the maturity day 
of the mortgage loan or an instrument creating a lien on a mobile home; 

J. "mortgage lender" means any bank, bank or trust company, trust company, mortgage 
company, mortgage banker, national banking association, savings bank, savings and loan as- 
sociation, credit union building and loan association and any other lending institution; pro- 
vided that the mortgage lender maintains an office in New Mexico, is authorized to make 
mortgage loans in the state and is approved by the authority and either the FHA, VA, FNMA 
or FHLMC; 

K. "mortgage loan" means a financial obligation secured by a mortgage; 

L. "municipality" means a county, city, town or village of the state; 

M. “new mortgage loan" means a mortgage loan made by a mortgage lender to a person of low 
or moderate income to finance project costs and containing terms and conditions required by rule 
of the authority; 

N. "persons of low or moderate income" means persons and families within the state who 
are determined by the authority to lack sufficient income to pay enough to cause private en- 
terprise to build an adequate supply of decent, safe and sanitary residential housing in their 
locality or in an area reasonably accessible to their locality and whose incomes are below the 
income levels established by the authority to be in need of the assistance made available by the 
Mortgage Finance Authority Act [58- 18- 1 NMSA 1978], taking into consideration the following 
factors: 

(1). the total income of those persons and families available for housing needs; 

(2) the size of the family units; 

(3) the cost and condition of housing facilities available; 

(4) the ability of those persons and families to compete successfully i in the normal private 
housing market and to pay the amounts at which private enterprise is providing sanitary, decent 
and safe housing; and . 

(5) standards established by various programs of the federal government for determining 
eligibility based on income of those persons and families; 

O. "project" means a work or undertaking, whether new construction, acquisition of existing 
residential housing, remodeling, improvement or rehabilitation approved by the authority for the 
primary purpose of providing sanitary, decent, safe and affordable residential housing within the 
state for one or more persons of low or moderate income; 

‘P. "project costs" means the total of all costs incurred in the development of a project that is 
approved by the authority as reasonable and necessary; "project costs" may include: 
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(1) the cost of acquiring real property and improvements located on the property, including 
payments for options, deposits or contracts to purchase real property; 

(2) cost of site preparation, demolition and development; 

(3) fees in connection with the planning; execution and financing of a project; 

(4) operating and carrying costs during construction; 

(5) cost of construction, remodeling, rehabilitation, reconstruction; hame improvements, 


fixtures, furnishings and equipment for the project; 


(6) cost of land improvements both on and off site;:; 
(7) expenses in connection with initial occupancy of a project; 
(8) reasonable profit and risk fees to the general contractor in addition to the job overhead 


and, if applicable, to the developer; 


(9) allowances established by the authority for working capital and éontingendyiri reserves 
and reserves for any anticipated operating deficits during the first two years of occupancy; and 
(10) the cost of other.items, including tenant relocation if tenant:relocation costs are not 
otherwise being provided for, indemnity and surety bonds, premiums on insurance and fees and 
expenses of trustees, depositaries and paying agents of the bonds and notes that the authoritts 
determines to be reasonable'and necessary for the development of a project; 
Q. "real property" means land, space rights, air rights and tangible, intangible, legal and equi- 


table interests in land; 


R, \"rehabilitation loan" means a qualified rehabilitation loan within the. meaning “of Sec- 
tion 143(k)(5) of the Internal Revenue Code of 1986, as that section may be amended or renumbered; 
S. "residential housing" means the acquisition, construction or rehabilitation of real property, 
buildings and improvements undertaken primarily to provide one or more dwelling accommoda- 


tions for persons of low or moderate income; 
T. "state" means New Mexico; 


U. "state, local, federal or tribal agency" means any board, authority, agency, department, com- 
mission, public,corporation, body politic or instrumentality of the state or of a local, federal or 


tribal government; and 


V. "VA" means the veterans affairs department. 


History: 1953 Comp., § 13-19-83, enacted by Laws 
1975, ch. 303, § 3; 1979, ch. 399, § 1; 1981, ch, 191, § 1; 
1984, ch. 62, § 1; 1995, ch. 9, § 3; 1999, ch. 11, § 1. 

Cross references, — For Section 143 of the Internal 
Revenue Code, see 26 U.S.C. § 148. 

The 1999 amendment, effective June 18, 1999, re- 
wrote the definition of "mortgage lender", which read: " 
‘mortgage lender' means any bank, bank or trust'‘company, 


trust company, mortgage company, mortgage banker, na-, 


tional banking association, savings bank, savings and 
loan association, credit union building and loan associa- 
tion and any other lending institution; provided that the 
principal office of the mortgage lender-is in New Mexico 
and the mortgage lender is authorized to make mortgage 
loans in the state and that the mortgage lender is ap- 


proved by the authority and either the FHA, VA, FNMA or! 


FHLMC", and clarified other definitions. 

The 1995 amendment, effective June 16, 1995, added 
Subsections D through F and redesignated the remaining 
subsections accordingly; deleted a proviso at the end of 


Subsection G relating to security for a loan; in Subsection 
I, deleted "first" preceding "lien" in two places, deleted "or 
in the case of a home improvement loan, a first or inferior 
lien" following "creating a lien", and inserted "or is renew- 
able at the option of the lessee until after"; in Subsection 
J, inserted "credit union" and substituted "the mortgage 
lender is approved by the authority and ‘either the FHA, 
VA, FNMA or FHLMC" for "such mortgage lender is FHA 
- and VA - approved"; added. "including a project mort- 
gage loan" at the end of Subsection K; inserted "or mod- 
erate" preceding "income" in Subsections M, N, O, and §; 
inserted "and ‘affordable" in Subsection O; in Subsection 


_R, substituted "Section 143(k)(5) of the Internal Revenue 


Code of 1986" for "Section 108A of the Internal Revenue 
Code of 1954" and added "or any successor provision" at 
the end; inserted "single-family, multiple-family, transi- 
tional and congregate dwellings" in Subsection S; inserted 
"local, federal or tribal" and "or of such local, federal or 
tribal government" in Subsection U; added Subsection V; 


and made stylistic changes throughout the section. 


58-18-3.1.. Additional definitions; multiple-family dwellings, transitional 
and congregate housing facilities. ? 


As used in the Mortgage Finance Authority Act [58- 18-1 NMSA 1978]: 

A. "multiple-family dwelling project" means residential housing that is designed for occupancy, 
by more than four persons or families living independently of each other or living in a congregate 
housing facility, at least sixty percent of whom are persons and families. of low or moderate income, 
including without limitation persons of low or moderate income who are elderly and who have a 
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disability as determined by the authority, provided that the percentage of low-income persons and 
families shall be at least the minimum required by federal tax law; 

B. "transitional housing facility" means residential housing that is designed for temporary or 
transitional occupancy by persons or families of low or moderate income or special needs; 

C. "congregate housing facility" means residential housing designed for occupancy by more than 
four persons or families of low or moderate income living independently of each other. The facility 
may contain group dining, recreational, health care or other communal facilities and each unit in 
a congregate housing facility shall contain at least its own living, sleeping and bathing facilities; 

D. "project mortgage loan" means a mortgage loan made to a sponsor to finance project costs of 
a multiple-family dwelling or transitional or congregate housing facility; and 

E. "sponsor" means an individual, association, corporation, joint venture, partnership, limited 
partnership, trust or any combination thereof that has been approved by.the authority as qualified 
to own and maintain a multiple-family dwelling or transitional or congregate housing facility in 
New Mexico, maintains its principal office or a branch officein New Mexico and has agreed to sub- 
ject itself to the regulatory powers of the authority and the jurisdiction of the courts of the state. 


History: 1978 Comp., § 58-18-3.1, enacted by Laws 
1982, ch. 86, § 3; 1983, ch. 310, § 1; 1995, ch, 9, § 4; 2007, 
ch. 46, § 47. 

‘The 2007 amendment, effective June 15, 2007, amends 
the section to make non-substantive language changes. 

The 1995 amendment, effective June 16, 1995, added 
"transitional and congregate housing facilities" in the sec- 


tion heading; deleted former Subsection A defining "FHA": 


and redesignated former Subsection B as Subsection 
A; added Subsections B and C and redesignated former 


Subsections C and D as Subsections D and E; in Subsec- 
tion A, substituted "sixty percent" for "twenty-five per- 
cent", inserted "or moderate" in two places, and deleted 
"provided that the percentage of low income persons and 
families shall be at least the minimum required by federal 
tax law" at the end; deleted "during construction and on 
a permanent basis the" following "sponsor to finance" in 
Subsection D; inserted "transitional or congregate hous- 
ing" in Subsections D and E; and made minor stylistic 
changes throughout the section. , 


58-18-3.2. Secondary mortgage funds; additional definitions. 


_ As used in the Mortgage ve aise Authority Act [58-18-1 NMSA 1978]: 
A. "pass-through securities" means securities representing undivided ownership interests in a 
pool of mortgage loans; and 
B..."secondary market facility" means a corporation, trust or other form of legal entity estab- 
lished by the authority for the purpose of the purchase, with private or public funds legally avail- 
able therefor, of mortgage loans, mortgage-backed obligations; pass-through securities or interests 
therein, . ' 


dn ENS ; Le 7. 
History: 1978 Comp., § 58-18-3.2, enacted by Laws inserted. "trust or other form of legal entity" in, Subsec- 
1988, ch. 285, § 1; 1995, ch. 9, § 5. tion B. 
The 1995 amendment, effective June 16, 1995, deleted 
camp or mortgage ee preceding ' oper al and 


58-18-4. “Authority created. 


A. There is created a public body’ politic’and corporate, separate and apart from the state, 
constituting a governmental instrumentality, to be known as the "New Mexico mortgage finance 
authority", for the performance of essential public functions. The authority shall be composed 
of seven members. The lieutenant governor, state treasurer and attorney general shall be ex- 
officio members of the authority with, voting privileges. The governor, with the advice and con- 
sent of the senate, shall appoint the other four members'of the authority, who shall be residents 
of the state and shall not hold other public office. The four members of the authority appointed 
by the governor shall be appointed for terms of four years or less.staggered so that the term of 
one member expires on January 1 of each, year. Vacancies shall be filled by appointment by the 
governor for the remainder of the unexpired term, Any member of the authority shall be eligible 
for reappointment. Each member of the authority appointed by.the governor may be removed by 
the governor for misfeasance, malfeasance or willful neglect of duty after reasonable notice and 
a public hearing, unless the notice and hearing are, in writing, expressly waived. Each member 
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of the authority appointed by the governor, before entering upon duty, shall take an oath of office 
to administer the duties of the office faithfully and impartially, and a record of the oath shall be 
filed in the office of the secretary of state. The governor shall designate a member of the author- 
ity to serve as chair for a term that shall be coterminous with the chair's then current term as a 
member of the authority. The authority shall annually elect one of its members as vice chair. The 
authority shall also elect or appoint and prescribe the duties of other officers, who need not be 
members, as the authority deems necessary or advisable, including an-executive director and a 
secretary, who may be the same person. The authority shall fix the compensation of officers. Offi- 
cers and employees of the authority are not subject to the Personnel Act [10-9-1 NMSA 1978]. The 
authority may delegate to one or more of its members, officers, employees or agents the powers 
and duties it may deem proper. 

B. All members, officers, employees or agents exercising any voting power or discretion- 
ary authority shall be required to have a fiduciary bond in the amount of one million dollars 
($1,000,000) for the faithful performance of their duties, the cost of which shall be proper expense 
of the authority. 

C. The executive director shall administer, manage and direct the affairs and btisinesd of the 
authority, subject to the policies, control and direction of the members of the authority. The secre- 
tary of the authority shall keep a record of the proceedings of the authority and shall be custodian 
of all books, documents and papers filed with the authority, the minute book or journal of the au- 
thority and its official seal. The secretary shall have authority to make copies of:all minutes and 
other records and documents of the authority and to give certificates under the official seal of the 
authority to the effect that the copies are true copies and all persons dealing with the authority 
may rely upon the certificates. 

D. Meetings of the authority shall be held at the call of the chair or whenever three members 
so request in writing. A majority of members in office shall constitute a quorum for the transaction 
of any business and for the exercise of any power or function of the authority, A vacancy in the 
membership of the authority shall not impair the rights of a quorum to exercise all the rights and 
to perform all the duties of the authority. An ex-officio member from time to time may designate in 
writing another person to attend meetings of the authority and, to the same extent and with the 
same effect, act in the member's stead. 

EK. The authority is not created or organized, and its operations shall not be conducted, for the 
purpose of making a profit. No part of the revenues or assets of the authority shall inure to the 
benefit of or be distributable to its members or officers or other private persons. The members of 
the authority shall not receive compensation for their services, but the members of the authority, 
its officers and employees shall be paid allowed expenses if approved by the authority in accor- 
dance with policies adopted by the authority and approved by the Mortgage Finance Authority Act 
oversight committee. 

F. The authority shall be separate and apart from the state and shall not be subject: to the 
supervision or control of a board, bureau, department or agency of the state except as specifically 
provided in the Mortgage Finance Authority Act [58-18-1 NMSA 1978]. To effectuate the separa- 
tion of the state from the authority, the use of the terms "state agency" or "instrumentality" in any 
other law of the state shall not be deemed to refer to the authority ae the authority) is-specifi- 
cally named. 


History: 1953 Comp., § 13-19-4, enacted by Laws of Subsection F; and substituted "named" for "referred to 
1975, ch. 303, § 4; 1985, ch. 232, § 1; 1987, ch, 57, § 1; therein" at the end of the second sentence of Subsection F. 
1995, ch. 9, § 6; 2003, ch. 17,§ 1.° The 1995 amendment, effective June 16, 1995, added 

Cross referotices. — For the Mortgage Finance Au- the language beginning "the cost of which" at the end of 
thority Act oversight committee, see 2-12-5 NMSA 1978. Subsection B and made a minor stylistic change. 

The 2008 amendment, effective June 20, 2003, in Sub- 
section A, substituted "lieutenant governor" for "director ' ANNOTATIONS 


of the financial institutions division of the regulation and 
licensing department’ near the beginning of the third sen- bonding prior to discharge of duties; if the bonding 
tence, and inserted "appointment by" following "Vacancies is to insure, "faithful performance," then it would have to 


shall be filled by" near the beginning of the sixth sentence; § 
substituted "make copies" for "cause copies to be made" ape ee pee ee Lo eed wom Ones 


near the beginning of the third sentence of Subsection C; 
deleted "In order" at the beginning of the second sentence © 


Subsection B should be construed as requiring 
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58-18-5. Powers of the authority. 


The authority shall have all the powers necessary or convenient to carry out and effectuate the 
purposes and provisions of the Mortgage Finance Authority Act [58-18-1 NMSA 1978], including 
but without limiting the generality of the foregoing, the power: 

A.. to sue and be sued; 

B. to have a seal and alter it at pleasure; 

C. to make and alter bylaws for its organization and internal management; 

D. to appoint other officers, agents and employees, prescribe their duties and qualifications 
and fix their: compensation; 

E. to acquire, hold, improve, mortgage, lease and dispose of real and personal property for its 
public purposes; 

F, subject to the provisions of Section 58-18-6 NMSA 1978, to make loans, and contract to make 
loans, to mortgage lenders; 

G. subject to the provisions of Section 58-18-7 NMSA 1978, to purchase, and contract to pur- 
chase, mortgage loans from mortgage lenders; 

H. to procure or require the procurement of a policy of group or individual life i insurance or dis- 
ability i insurance or both to insure repayment of mortgage loans in event of the death or disability 
of the borrower and to pay any premiums for the policy;- 

I. to procure insurance against any loss in connection with its operations, including without 
limitation the repayment of any mortgage loan, in amounts and from insurers, including the fed- 
eral government, that the authority deems necessary or desirable; to procure liability insurance 
covering its members, officers and employees for acts performed within the scope of their authority 
as members, officers or employees;,and to pay any premiums for insurance procured; 

J. subject to any agreement with bondholders or noteholders: , 

(1). to renegotiate any mortgage loan or any loan to a mortgage lender in, default; 

(2) to waive any default or consent to the modification of the terms of any mortgage loan or 
any loan to a mortgage lender and otherwise exercise all powers with respect to its mortgage loans 
and loans to mortgage lenders that any private creditor may exercise under applicable law; and 

(3) to commence, prosecute and enforce a judgment in any action or proceeding, including 
without limitation a foreclosure proceeding, to protect or enforce any right conferred upon it by 
law, mortgage loan agreement, contract or other agreement; and in connection with any such pro- 
ceeding, to bid for and purchase the property or acquire or take possession of it and, in such event, 
complete, administer, pay the principal of and interest on any obligations incurred in connection 
with the property and operate or dispose of and otherwise deal with the property in such manner 
as the authority may deem advisable to protect its interests therein; 

K... to make and execute contracts for the administration, servicing or collection of any mort- 
gage loan and pay the reasonable value of services rendered to the authority pursuant to such 
contracts; 

L. to fix, revise from time to time, charge and collect fees and other charges in connection with 
the making of mortgage loans, the purchasing of mortgage loans and any other services rendered 
by the authority; 

M. subject to any agreement with bondholders or noteholders, to sell any mortgage loans at 
public or private sale at such prices and on such terms. as the authority shall determine; 

N. to borrow money and to issue bonds and notes that may be negotiable and to provide for the 
rights of the holders thereof; , 

O. to arrange for guarantees or other security, liquidity or credit enhancements in connection 
with its bonds, notes or other obligations by the federal government or by any private insurer or 
other provider and to. pay any premiums therefor; 

P. subject to any agreement with bondholders or noteholders, to invest money of the authority 
not required for immediate use, including proceeds from the sale of any bonds or notes: 

(1) in obligations of.any municipality or the state or the United States of America; 

(2) in obligations the principal and interest of which are guaranteed by the state or the 
United States of America; 

(3). in obligations of any corporation wholly owned by the United States of America; 
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(4) in obligations of any corporation sponsored by. the United States of:America that are 
or may become eligible as collateral for advances to i yc: banks as determined by the board of 
governors of the federal reserve system} 

(5) in certificates of deposit or time deposits in sails qualified to do business in’ New 
Mexico, secured in the manner, if any, as the authority shall determine; 

(6) in contracts for the purchase and:sale of plan of the 4 specified i in this sub- 
section; or ; 

(7) as otherwise provided in any trust indenture ora resolution apiang rd the issuance 
of the bonds or notes; 

Q. subject to any agreement with nibh i or ndéBikatiera) to aber bonds or notes of 
the authority at the price 'as may be determined by the-authority or to authorize third persons to 
purchase bonds or notes of the authority; bonds or notes so purchased shall pe canceled or resold, 
_as determined ‘by the authority; 

R. to make surveys and to monitor on a continuing basis the adequacy of the re off 

(1) funds’available in the privaté banking system in the state for affordable sbiihetpooetr 
mortgages; and 

(2) adequate, safe and sanitary housing available to: iia of lowe or moderate income in 
the state and various sections of the state; 

S. to make and execute agreements, contracts hid othiay instruments necessary or convenient 
in the exercise of the powers and functions of the euithioriy under the asc Finance paren 
Act [58-18-1 NMSA 1978]; 

T. to employ architects, engineers, attorneys (other than and in addition to the auiaeney gen- 
eral of the state); accountants; housing, construction and financial experts and such other advisors, 
consultants and agents as‘may be necessary in its judgment and to fix and pay their compensation; 

U. to contract for and to accept any gifts or grants or loans of funds or property or financial or 
other aid in any form from the federal government or from any other source and to comply, subject 
to the provisions of the Mortgage Finance Authority Act, with the terms and conditions thereof; 

V. to maintain an office at such place in the state as it may determine; 

W. subject to any agreement with bondholders and noteholders, to make, alter or sree sub- 
ject to prior'approval by the Mortgage Finance Authority Act oversight committee, hereby created, 
to be composed of four members appointed’ by the president pro tempore of the senate and four 
members appointed by the speaker of the house of representatives, such rules and regulations 
with respect to its operations, properties and facilities as are necessary to carry out its functions 
and duties in the administration of the Mortgage Finance Authority Act; 

X. to make, purchase, guarantee, service and administer mortgage loans for residential hous- 
ing for the purposes set forth in the Mortgage Finance Authority Act where private banking chan- 
nels and private enterprise, unaided, have not; cannot or are unwilling to make, purchase, gst 
tee, service or administer the loans; ~ 

Y. to act as trustee and administer the land title trust fond erdesed Bf nite to Section 58- 
28-3 NMSA 1978; 

Z. 'to'act as trustee and ndonititetrator naxedaxt to the nowltastas Housing Trust Act ee 
18B-1 NMSA 1978]; 

AA. to act as trustee and statewide administrator of the New Mexico housing trust fund pur- 
suant to and to receive funds under the New Mexico yeitare pa Trust Fund Act [58-18C- D NMSA 
1978]; 

BB. to act as a governmental entity or a aualifVing ries or as an intermediary for a gov- 
ernmental entity or a qualifying orHnter pursuant'to the mifordalsle Housing Act I6- 27-1 NMSA 
1978]; and 

CC. todo any and all things necessary or convenient to'carry out its purposes and exercise the 
powers given and ene tran? in the Mere nee 2 pepe pie inpero' Act. 


History: 1953 Comp.,'§ 13-19-5, enacted by Laws . The 2005 amendment, effective July 1, 2005, adds 


1975, ch, 308, § 5; 1978, ch. 21, § 14; 1978, ch. 163, § , Subsections AA and BB to authorize the finance author- 
1; 1985, ch. 232, § 2; 1995, ch. 9, § 7; 2003, ch, 304, § 1; ity to act as trustee and statewide administrator of the 


2005, ch. 105, § 10. housing trust fund and to receive funds under the Hous- 
; : ing Trust Fund Act and to act as a governmental entity, 
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qualifying grantee, intermediary for a governmental en- 
tity or a qualifying grantee under the Affordable Housing 
Act. 

The 2008 amendment, effective June 20, 2003, sub- 
stituted "for the policy" for "therefor" at the end of Sub- 
section H; in Subsection I, substituted "that the authority 
deems" for "deem" near the middle, and substituted "for 
insurance procured" for "therefor" at the end; added pres- 
ent Subsections Y and Z and redesignated former Subsec- 
tion Y as present Subsection AA. 

The 1995 amendment, effective June 16, 1995, in- 
serted "or individual" in Subsection H; inserted the provi- 
sion for procurement of liability insurance in Subsection 


58-18-5.1. Recompiled. 


Recompilations. — This section, regarding the Mort- 
gage Finance Authority Act oversight committee, was re- 
compiled as 2-12-5 NMSA 1978, 


58-18-5.2. Authority duties. 


MORTGAGE FINANCE AUTHORITY 


58-18-5.3 


I; added the language beginning "and otherwise exercise" 
at the end of Paragraph J(2); substituted "mortgage loans" 
for "loans to mortgage lenders" in Subsection L; substi- 
tuted "guarantees or other security, liquidity or credit en- 
hancements in connection with" for "guarantees of" and 
inserted "or other provider" in Subsection O; substituted 
"or a resolution authorizing the issuance of the bonds or 
notes" for "securing the issuance of the bonds" in Para- 
graph P(7); rewrote Subsection Q; inserted "affordable" 
in Paragraph R(1); inserted "or moderate" in Paragraph 
R(2); added Subsection X; redesignated former Subsec- 
tion X as Subsection Y; and made minor stylistic changes 
throughout the section, 


The, authority shall make available to the Mortgage Finance Authority Act [58-18-1. NMSA 
1978] oversight committee all of its records and facilities upon written request. 


History: 1978 Comp., § 58-18-5.2, enacted by Laws 
1981, ch, 173, § 2; 1995, ch. 9, § 8. 

Cross references. — For the Mortgage Finance Act 
oversight committee, see 2-12-5 NMSA 1978. 


The 1995 amendment, effective June 16, 1995, substi- 
tuted "The authority" for "The mortgage finance author- 
ity" at the beginning of the section. 


§8-18-5.3. Authority; multiple-family dwellings, transitional and 
congregate housing facilities. 


In addition to the specific powers of the authority set forth in Section 58-18-5 NMSA 1978, the 
authority shall have the power to: 

A. subject to the limitations of Subsection X of Section 58-18-5 NMSA 1978, make project mort- 
gage loans or purchase or contract to purchase project mortgage loans from mortgage lenders or 
participate with mortgage lenders in project mortgage loans at prices and upon terms and condi- 
tions as the authority determines. Fach project mortgage loan made or purchased by the authority 
shall: 

(1) be evidenced by a properly executed note or other evidence of indebtedness and be se- 
cured by a properly recorded mortgage; 

' (2) provide for payments sufficient to pay the project mortgage loan in full not later than 
the expiration of the useful life of the multiple-family dwelling project or transitional or congre- 
gate housing facility as determined by the authority; and 

(3) not exceed such percentage of such project costs as the authority may determine: 

B. make and contract to make loans to mortgage lenders on such terms and conditions as the 
authority determines, including without limitation requirements relating to collateral for such 
loans; provided the authority shall require as a condition of any such loan that the mortgage 
lender make a project mortgage loan or loans to sponsors in an aggregate principal amount at 
least equal to the amount of the loan received from the authority; and 

C. otherwise provide funding for project mortgage loans, including the issuance of bonds or 
notes in private placements or public offerings. Any bonds or notes issued in a public offering for 
any purpose authorized by this section shall, at the time of issuance, be rated in at least the third 
highest rating category by an independent nationally recognized bond rating service. 


The 1995 amendment, effective June 16, 1995, added 
"transitional and congregate housing facilities" in the sec- 
tion heading and rewrote Subsections A and C. 


History: 1978 Comp., § 58-18-5.3, enacted by Laws 
1982, ch, 86, § 4; 1987, ch. 58, § 1; 1995, ch. 9, § 9. 
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58-18-5.4. Duties of authority; multiple-family dwellings, transitional 
and congregate housing facilities. . 


A. The authority shall require, as a condition of making or purchasing: a project ioktecite loan, 
that the sponsor’agree to comply with the requirements and to make the representations and war- 
ranties as the authority deems reasonably necessary to protect its interests in the project mort- 
gage loan and the multiple- family dwelling project or transitional or congregate housing facility, 
including the following: } 

(1) the multiple-family dwelling project or transitional or congregate housing facility and 
surrounding area shall be maintained in good repair; 

(2) areserve fund for repairs and replacements on the scnaligole faapily dwelling project or 
transitional or congregate housing facility shall be established and maintained for the life of the 
project mortgage loan; 

(3) the sponsor shall make all records and documents relating to the multiple-family 
dwelling project or transitional or congregate housing facility available to the authority and its 
agents at all reasonable times; 

(4) the sponsor shall maintain its books and accounts in a manner satisfactory to the a au- 
thority; 

(5) the sponsor shall provide access to the authority and its ron at all ar nines 
for the purpose of inspecting the multiple-family dwelling Project or ado sion AY or een @Eate 
housing facility; 

(6) the sponsor shall file with the authority a copy of each report and schedule required 
to be filed with any provider of mortgage insurance or other security or liquidity enhancement for 
the mortgage loan or the authority's bonds or notes, the proceeds of which were used in whole or 
in part to acquire the project mortgage loan; annual financial and operating reports; and any other 
reports the authority may determine to be necessary; 

(7) the sponsor shall purchase and maintain an insurance policy insuring the project 
against loss or damage by fire, windstorm, hail, smoke, explosion, riot or civil commotion in an 
amount not less than eighty percent of the replacement ‘costs of the project,and the authority or 
its designee shall be named in the insurance policy as an additional named insured; 

(8) the sponsor shall provide the authority with a market feasibility study, market-value 
appraisal, architectural design and: outline specifications, tenant selection plans and any other 
documents the authority requires in determining whether to purchase the project mortgage loan; 

(9) unless otherwise exempt under any other law of the state or any political subdivision 
of the state, all ad valorem, gross receipts and any other taxes imposed on the land or improve- 
ments for which a multiple-family dwelling project mortgage loan is being provided shall apply; 

(10) the sponsor shall maintain the project as a multiple-family dwelling project or transi- 
tional or congregate housing facility throughout the life of the project mortgage loan; and 

(11) the sponsor shall comply with any other reasonable requirements the authority deems 
necessary to impose in the future. 

B. The authority shall distribute available funds to qualified sponsors and mortgage lenders 
on an equitable basis using guidelines that take into consideration geographic allocation and eco- 
nomic feasibility of affordable housing throughout the state, including the need for new housing to 
attract a new industry or plant or to provide housing in an economically depressed or low-income 
area. 


History: 1978 Comp., § 58-18-5.4, enacted by Laws For the Low Income Utility Assistance Act, see 27-6-11 
1982, ch. 86, § 5; 1990, ch. 118, § 1;°1994, ch. 47, § 1; © NMSA 1978 et seq. 
1995, ch. 9, § 10, fe The 1995 amendment, effective June 16, 1995, in Sub- 
Cross references, — For the Municipal Housing Law, section A, substituted "making or purchasing a project" 
see 3-45-1 NMSA 1978 et seq. for “purchasing a multiple- family dwelling project" near 
For the Urban Development Law, see 3-46-1. NMSA the beginning and "multiple-family dwelling project or 
1978 et seq. transitional or congregate housing facility" for "project" 
For the Community Development Law, see 3- 60- il NMSA near the end; inserted "or transitional or congregate hous- 
1978 et seq. ing facility" in Paragraphs A(1), A(2), A(3), A(5), and A(10); 
For Regional Housing Law, see Chapter 11, Article 8A substituted "that take into consideration geographic al- 
NMSA 1978. location and economic feasibility of ‘affordable housing 
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throughout" for "established to assure an even geographic rewrote the provision following "to assure" which read "a 


allocation and taking into consideration the need:for an geographic allocation and taking into consideration the 
economic feasibility of new housing in each area of" near need for new housing in an area to attract a new industry 
the middle of Subsection B; and made: minor stylistic or "plant; and added Subsection C, 
changes throughout the section. 

The 1994 amendment, effective May 18, 1994, in- ANNOTATIONS 
serted Paragraph A(9), and redesignated former Para- Aon. dr, 2 C.J, 1 1 
graphs A(9) and A(10) as A(10) and A(11); and deleted for- ny ae TE pnd Cale, rerouenges. aa 


ity, ‘liability, for torts, of public housi athority, 6 
mer Subsection C, relating to distribution of funds prior ih paceman ve ge Bee ged tae 9 i 


to July 1, 1995. 

The 1990 amendment, effective May 16, 1990, in 
Subsection A, substituted "with any provider of mortgage 
insurance or other security or liquidity enhancement for 


Validity and construction of statute or ordinance pro- 
viding for repair or destruction of a residential building 
by public authorities at owner's expense, 43 A.L.R.3d 916, 

What constitutes "blighted area" within urban renewal 


the mortgage. loan or the authority's bonds or notes, the and redevelopment statutes, 45 A.L.R.3d 1096, 

proceeds of which were used a whole ey part to acquire Substantive issues relative to rent levels and termina- 
the project’ mortgage loan’ for "the FHA mr Paragraph (6), tion of benefits under United States Housing Act of 1937 
inserted "or its designee": following "authority" in Para- (42 USCS §§ 1437 et seq.), 77 A.L.R. Fed. 884, 


graph (7), and inserted "market-value appraisal" follow- 
ing "feasibility study" in Paragraph (8); in Subsection B 


58-18-5.5. Additional powers of authority; authority designated as 
single state housing authority; application for and receipt 
of federal funds; administration of housing programs. 


In addition to the powers granted the authority pursuant to Sections 58-18-5 and 58-18-5.3 
NMSA 1978, the authority: 

A. is designated as the state housing authority for’all purposes; 

B. shall make application for federal housing funds and programs; 

C. shall administer federal and state housing programs and federal tax credit provisions as- 
sociated with those programs; 

D. shall receive and expend funds pursuant to applicable federal housing laws, federal hous- 
ing regulations, the provisions of the Mortgage Finance Authority Act [58-18-1 NMSA 1978] ‘and 
regulations adopted pursuant to that act; 

E. shall administer the following housing programs that were previously transferred to it by 
executive order, the provisions of which are ratified: 

(1) the federal HOME program; ' 
(2) the federal low-income housing tax credit program; * 
(8)' the federal emergency shelter grant programs; : 
(4) the state homeless program; 
(5) ‘the federal and state weatherization programs and that part of the low-income home 
energy assistance program authorized for weatherization; and 
(6) the state safe water program; ; 

F. shall assist with technical consultation in connection with housing components of the com- 
munity service block grant and community development block grant programs that are admin- 
istered by the human services by bo gos ow and ae department of finance and administration, 
respectively; and 

G. shall not receive direct appropriations of state funds from the legislature, and, if a program 
for which the authority is granted the power and has the duty to administer involves the appro- 
priation or expenditure of state funds, the authority is granted specific power to enter into a joint 
powers agreement with the department of finance and administration pursuant to the Joint Pow- 
ers Agreements Act [11-1-1 NMSA 1978]. 


History: Laws 1998, ch. 63, § 6. 4 For Low Income Utility Assistance Act, see 27-6-11 
Cross references. — For the Municipal Housing Law, NMSA 1978. 

see 3-45-1 NMSA 1978 et seq. For the Gasoline and Home Heating Relief Fund, see 6- 
For the Urban Sg go Law, see 3-46-1 NMSA 4-25 NMSA 1978. 

1978 et seq. Effective dates. — Laws 1998, ch. 63, § 8 makes the 
For the Community Devdlapaitng ‘Law, see 3-60-1 NMSA act effective on July 1, 1998. 

1978 et seq. a of 
For Regional Housing Law, see Chapter 11, oe 3A 

NMSA 1978. 
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ANNOTATIONS with statewide jurisdiction and prohibits out-of-state pub- 


5 if D2), lic housing authorities and their instrumentalities from 
Statewide housing authority. — Section 58-18-5.5 acting ‘as public housing authorities within New Mexico. 
NMSA 1978 designates the mortgage finance author- 2012 Op. Att'y Gen. No. 12-02. 


ity as the single state housing authority in New Mexico _ 


58-18-5.6. Duties; behavioral health. 


The authority shall: 

A. appoint a representative to both the behavioral health planning council and the interagency 
behavioral health purchasing collaborative; and 

B. ensure that any behavioral health services, including mental health and eubahanee ames 
services, and any housing provided for consumers of those services, that are provided, contracted 
for or approved by the authority are in compliance with requirements of Section 9-7-6.4 NMSA 
1978. 


History: Laws 2004, ch. 46, § 13. § 23, is effective May 19, 2004, 90 a after adjournment 
Effective dates, — Laws 2004, ch. 46 contains no effec- of the legislature. . . 
tive date provision, but, pursuant to N.M. Const., art. IV, 


58-18-6. Loans to mortgage lenders. 


A, The authority may make and contract to make loans to mortgage lenders on terms and 
conditions as it determines, and all mortgage lenders are authorized to.borrow from the au- 
thority in accordance with the provisions of this section and the rules and regulations of the 
authority. 

B. The authority shall require that each mortgage lender receiving a loan pursuant to this sec- 
tion shall issue and deliver to the authority an evidence of its indebtedness to the authority that 
shall constitute either a general or limited obligation of the mortgage lender, as determined by the 
authority, and shall bear such date or dates, shall mature at such time or times, shall be subject to 
prepayment and shall contain such other provisions consistent with this section as the authority 
determines. 

C. Notwithstanding any other provision of this coghion to the contrary, the interest rate or 
rates and other terms of loans to mortgage lenders made from the proceeds of any issue of bonds or 
notes of the authority shall be at least sufficient to assure the payment of the bonds or notes and 
the interest thereon as they become due. 

D.. The authority shall require that loans to mortgage lenders made pursuant £0 this section 
shall be secured as to payment of both principal and interest by a pledge of collateral security in 
such amounts as the authority determines to be necessary to assure the payment of the loans and 
the interest thereon as they become due. — 

E. The authority may require that collateral for loans be deposited sith a bank, trust company 
or other financial institution acceptable to the authority and designated by the authority as custo- 
dian. In the absence of this requirement, each mortgage lender shall enter into an agreement with 
the authority containing such provisions as the authority deems necessary to: 

(1) adequately identify and maintain the collateral; 

(2). service the collateral; and 

(3) require the mortgage lender to hold the collateral as an agent for the authority and be 
accountable to the authority as the trustee of an express trust for the application and disposition 
thereof and the income therefrom. 

The authority,may also establish such additional requirements as it deems necessary with re- 
spect to the pledging, assigning, setting aside or holding of collateral and the making of substitu- 
tions therefor or additions thereto and the disposition of income and receipts therefrom. 

F. The authority shall require as a condition of each single-family loan to a mortgage lender 
that the mortgage lender, within a period that the authority may prescribe, shall have entered into 
written commitments to make and, within a period that the authority may prescribe, shall have 
disbursed the loan proceeds in new single-family mortgage loans to persons of low or moderate 
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income in an aggregate principal amount equal to the amount of the loan. The new single-family 
mortgage loans shall have terms and conditions as the authority may prescribe. 

G. The authority shall require the submission to it by each mortgage lender to which the au- 
thority has made a single-family mortgage loan evidence satisfactory to the authority of the mak- 
ing of new single-family mortgage loans to persons of low or moderate income as required by this 
section and in connection therewith may, through its members, cient or agents, inspect the 
books and records of any such mortgage lender. 

H. The authority may require as a condition of any loans to Fi ee lenders such representa- 
tions and warranties as.it determines to be necessary to secure the loans and carry out the pur- 
poses of this section. 

I. Compliance by any mortgage lender with the terms of its agreement with or undertaking to 
the authority with respect to the making or servicing of any new mortgage loans may be enforced 
by decree of any court of competent jurisdiction. The authority may require as a condition of any 
loan to any national banking association the consent of the association to the jurisdiction of courts 
of the state over any such proceeding. The authority may also require, as a condition of any loan to 
a mortgage lender, agreement by the mortgage lender to the payment of penalties to the authority 
for violation by the mortgage lender of its undertakings to the authority. 
sd. To the extent that any provisions of this section may be inconsistent with any provision of 
law of the state governing the affairs of mortgage lenders, which other provision of law does not by 
its terms expressly amend the sith Finance Authority Act [58-18-1 NMSA 1978], the provi- 
sions of this:section shall control. 


History: 1953 Comp., § 18-19-6, enacted by Laws 
1975, ch. 308, § 6; 1978, ch. 163, § 2; 1979, ch. 399, § 2; 
1995, ch, 9, § 11. 

The 1995 amendment, effective June 16, 1995, de- 
leted former Paragraph D(1) through; D(5) enumerating 
types of collateral security; deleted "located in the state" 
following "authority" in the first sentence of Subsection 
E; inserted "single-family" and "or moderate" throughout 
Subsections F and G; in Subsection I, inserted "or servic- 


mortgage loans’ in the first sentence and deleted "and 
such penalties shall be recoverable at the suit of the au- 
thority" at the end of the subsection; inserted "which other 
provision of law does not by its terms expressly amend the 
Mortgage Finance Authority Act" in Subsection J; deleted 
former Subsection K relating to loans to mortgage lenders 
for making new mortgage loans cured by first liens on mo- 
bile homes; and made minor stylistic changes throughout 
the section, 


ing" and deleted "to persons of low income" after "new 


§8-18-7, Purchase of mortgage loans. 


A. -The authority may purchase and contract to purchase mortgage loans at the prices and 
upon the terms and conditions as it determines. All mortgage lenders are authorized to sell mort- 
gage loans to the authority in accordance with the provisions of this section and the rules and 
regulations of the authority. 

. B. -The authority shall require as a condition of purchase of single-family mortgage loans from 
mortgage lenders either: 

(1) that the single-family mortgage loans be existing mortgage loans owned by the mort- 
gage lenders and that the mortgage lenders, within the period after receipt of the purchase price 
as the authority may prescribe shall enter into written commitments to loan and, within such pe- 
riod thereafter as the authority may prescribe, shall loan an amount equal to the entire purchase 
price of the mortgage loans on new mortgage loans to persons of low or moderate income, which 
new mortgage loans shall have such terms and conditions as the authority may prescribe; or 

(2) that the single-family mortgage loans qualify as new mortgage loans to persons of low 
or moderate income and were originated by the mortgage lenders for the purpose of selling them 
to the authority. 

C.. The authority shall require the submission to it by each mortgage lender from which the au- 
thority has purchased a single-family mortgage loan evidence satisfactory to the authority of the 
making of new mortgage loans to persons of low or moderate income as required by this section 
and in connection therewith may, through its members, employees or agents, inspect the books and 
records of any such mortgage lender. 

D... Compliance by any mortgage lender with the terms of its agreement with or undertaking 
to the authority with respect to the making or servicing of any mortgage loans may be enforced by 
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decree of any court of competent jurisdiction: The authority may require as a condition of purchase 
of mortgage loans from any national banking association the consent of the association to the ju- 
risdiction of courts of the state over any proceeding: The authority may also require, as a-condition 
of the authority's purchase of mortgage loans from, or servicing of mortgages by a mortgage lender, 
agreement by any mortgage lender to the payment of penalties to the authority je violation by the 
mortgage lender of its undertakings to the:authority:: 

E. The authority may require as a condition of purchase of any: rafltgreps Tha from a bcmatket 
lender that the mortgage lender represent and warrant to the: authority that: 

(1) »the unpaid principal balance of the mortgage loan and the interest rate thereon have 
been accurately stated to the authority; ) | 

(2) the amount of the unpaid principal balance is justly due and diese 

(3).. the mortgage lender has no notice of the existence of wins spire offset or ‘de- 
fense asserted by the mortgagor or his successor in interest; | 

(4) the mortgage loan is evidenced by a bond or promissory note ah a mortgage that bat 
been properly recorded with the appropriate public official; . 

(5) the mortgage constitutes a valid lien on the real property or mobile home described to 
the authority subject only to taxes not yet due, installments of assessments not yet:due and ease- 
ments and restrictions of record that do not adversely affect, to a material degree, the use or value 
of the real property or improvements thereon; 

(6) the mortgagor is not now in default in the parle of any a a of riredt pel 
or interest, escrow funds, taxes or otherwise in the performance of his obligations under the 
mortgage documents and has not to the knowledge of the mortgage lender been in default in the 
performance of any such obligation for a period of longer than sixty days during the life of the 
mortgage; 

(7) the ph cola sie, to mortgaged real property are covered by a valid and Saar 
policy of insurance issued bya company authorized to issue such policies in the state and provid- 
ing fire and extended coverage in such amounts as the authority may prescribe by regulation; and 

(8) the mortgage loan meets the Bugyedting investment duality standards for mortgage 
loans of that type in the state. 

F. Each mortgage lender is liable to the authority for any damages suffered by the authority by 
reason of the untruth of any representation or the breach of any warranty and, in the event that 
any representation proves to be untrue when made or in the event, of any breach of warranty, the 
mortgage lender shall, at the option of the authority, repurchase the mortgage loan for the original 
purchase price adjusted for amounts subsequently paid thereon, as the authority may determine. 
The authority may also require, as a condition of the authority's purchase of mortgage loans from 
the mortgage lender, agreement by the mortgage lender to the payment of penalties to the author- 
ity for any misrepresentation or breach of warranty. 

G. The authority shall require the recording of an assignment of any mortgage:loan purchased 
by it from a mortgage lender. The authority is not required to inspect or take possession of the 
mortgage documents if the mortgage lender from which the mortgage loan is purchased by the au- 
thority enters; or the mortgage lender's approved designee enters, a coats to service the mort- 
gage loan and account’to the authority therefor. 

H. In the event of the foreclosure of any mortgage purchased ennlee the provisions of, this sec- 
tion, the foreclosure shall not be made in the name of the state. The authority is empowered ‘to 
make appropriate arrangements for the foreclosure of such mortgages in the name of the: author- 
ity or another party, 

I. To the extent that any provisions of this mare ‘may be inconsistent with any provision’ of 
law of the state governing the affairs of mortgage lenders, which other provision of law does not by 
its terms expressly amend the Mortgage Finance sriere A Act [58-18-1 NMSA 1978], the provi- 
sions of this section shall control. 


History: 1953 pees § 13-19-7, salichad by: Laws. mortgage lenders at such prices and upon such terms and 


1975, ch. 303, § 7; 1978, ch. 163, § 3; 1979, ch, 399, § 3; conditions as it shall determine; provided, however, that 

1995, ch. 9, § 12. the authority shall not pay any premium for any mort- 

The 1995 amendment, effective June 16, 1995, sub- / gage loan ‘except as such premium is realized from pay- 

stituted the language beginning "at the prices" for "from ments by the mortgagor" at the end of the first sentence 
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of Subsection A; in Subsection B, inserted "single-family" 
in three places, deleted "by regulation" after "prescribe" 
in two places, and inserted "or moderate" in two places; 
substituted "a single-family mortgage loan" for "mort- 
gages" and inserted "or moderate" near the middle of 
Subsection C; in Subsection D, substituted "making or 
servicing of any mortgage loans" for "making of any new 
mortgage loans to persons of low income" in the first sen- 
tence, inserted "or servicing of mortgages by a" near the 
middle and deleted "and such penalties shall be recover- 
able at the suit of the authority" at the end of the sec- 


MORTGAGE FINANCE AUTHORITY 


58-18-7.2 


F; inserted "or the mortgage lender's approved designee 
enters" in the second sentence of Subsection G; in Subsec- 
tion H, deleted "or the mortgage finance authority at the 
end of the first sentence and deleted "mortgage finance" 
preceding "authority" and inserted "the authority or" in 
the second sentence; inserted "which other provision’ of 
law does not by its terms expressly amend the Mortgage 
Finance Authority Act" in Subsection I; deleted former 
Subsection J relating to mortgages secured by first liens 
on mobile homes; and made stylistic changes throughout 
the section. 


ond sentence; added the second sentence in Subsection 


58-18-7.1. Sale of project mortgage loans. 


All mortgage lenders are authorized to sell project mortgage loans to and to accept loans from 
the authority in accordance. with the provisions of the Mortgage Finance Authority Act [58-18-1 
NMSA 1978] and the rules and regulations. of the authority. To the extent that any provisions of 
this section may be inconsistent with any provision of law of the state governing the affairs of 
mortgage lenders, which other provision of law does not by its terms expressly amend the Mort- 
gage Finance Authority Act, the provisions of this section shall control. 


History: 1978 Comp., § 58-18-7.1, enacted by Laws 
1982, ch. 86, § 6; 1995, ch. 9, § 13. 

The 1995 arhendiment, effective June 16, 1995, deleted 
"Multiple family dwellings" at the beginning of the section 


heading and inserted "which other provision of law does 
not by its terms expressly amend the Mortgage Finance 
Authority Act" in the second sentence. 


58-18-7.2. Secondary market facility; findings and purposes; | 
_ establishment. 


A. The legislature finds and declares that it is necessary and in the public interest that the 
authority be authorized to, create, operate, fund, administer and maintain a secondary market fa- 
cility for mortgage loans and to otherwise act.as a conduit for public and private funds to provide 
an increased degree of liquidity for mortgage investments, thereby improving the distribution and 
availability of investment capital for use in mortgage investments in this state and promoting the 
economic well-being of the state through increased. opportunity, for employment, all of which are 
expressly declared to be valid public purposes and corporate purposes that may be exercised by 
the authority. 

B. In connection with the establishment andl implementation of a secondary market, facility, 
the authority may issue pass-through securities and may purchase and contract to purchase mort- 
gage loans, pass-through securities, obligations. secured. by mortgage loans, or revenues therefrom 
or interests therein, at the prices and upon,the terms and conditions as the.authority shall de- 
termine. All mortgage lenders are authorized to sell mortgage loans, pass-through securities and 
such obligations to the secondary market facility in accordance with the poowisiags of this section 
and the rules and regulations of the authority. 

C. To provide funding for the secondary market facility, the authority or the ‘secondary mar- 
ket facility may enter into agreements to administer funds made available to the secondary 
market facility, at such prices and upon such terms and conditions as the authority shall deter- 
mine, and may issue its bonds, notes, other obligations, pass-through securities and guarantees 
in the same manner and on the same terms and conditions as the authority may issue its bonds 
and notes pursuant to Section 58-18-11 NMSA 1978 or on such other terms and conditions 
as the authority shall determine. In no event shall any bonds, notes, other obligations, pass- 
through securities or guarantees constitute an obligation, either general or special, of the state 
or any political subdivision thereof or constitute pecuniary ability of the state or any political 
subdivision thereof. 

D. Notwithstanding any other provisions of the Mortgage Finance Authority Act [58-18-1 
NMSA 1978], the state shall have the power, out of funds legally available therefor, to purchase 
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FINANCIAL INSTITUTIONS AND REGULATIONS 


58-18-8 


and to contract to purchase from the authority pass-through securities or participations therein 


and mortgage loans or participations therein. 


History: 1978 Comp., § 58-18-7.2, enacted by Laws 
1988, ch, 285, § 2; 1995, ch. 9, § 14. 

The 1995 amendment, -effective June 16, 1995, 
substituted "mortgage loans" for "home mortgages" 
near the beginning of Subsection A; inserted "may. is- 
sue ‘pass-through securities and" and. deleted "from 
mortgage lenders" preceding "at the prices" in the first 


sentence of Subsection B; deleted former Subsection D 
relating to waiver of the exemption from federal income 
tax of interest on the authority bonds, notes or other 
securities; redesignated former Subsection E as Subsec- 
tion D; and made;minor Btyliatic changes throughout 
the section. 


58-18-7.3. Rehabilitation loans and home improvement loans, 


The authority may develop a tax-exempt ares a taxable bond or an authority-funded program 
for the financing of home improvement or rehabilitation loans. Such a home improvement or reha- 
bilitation loan program maybe conducted in concert with any appropriation provided by the legis- 
lature for the purpose of developing and conducting a program of subsidizing the interest rates on 


home improvement or rehabilitation loans i persons of low or moderate income. 


History: 1978 Comp., § 58-18-7.3, enacted by Laws 
1984, ch. 62, § 2; 1987, ch. 168, § 1; 1995, ch. 9, § 15. 

The 1995 amendment, effective June 16, 1995, de- 
leted former Subsection A relating to the reservation of 
bond proceeds for the purchase of rehabilitation loans; 
substituted the language beginning "of home improve- 


from mortgage lenders or for loans to mortgage lenders 
to fund home improvement loans" at the end of the first 
sentence; inserted "or rehabilitation" in two places and 
"or moderate" near the end; deleted "to the state invest- 
ment council" following "by the legislature";.and made 
stylistic changes throughout the section, 


ment" for "of the purchase of home improvement loans 


58-18-8. Rules and regulations of the authority. 


A. The authority shall adopt and may from time to time modify or repeal, subject to prior ap- 
proval by the Mortgage Finance Authority Act oversight committee, rules and regulations: 

(1) for determining income levels for the classification of persons of low or moderate in- 
come, which may vary between different areas in the state and in foo Giaulat with the size of fam- 
ily unit; and 

(2): for governing: ’ ; 

(a) the making of loans to aera dP lenders; and 
(b)° the purchase of mortgage loans, to implement’ the powers Aiieennied and to 
achieve the purposes set forth in the Mortgage Finance Authority Act [58-18-1 NMSA 1978]. 

B. The rules and regulations of the authority relating to the making of loans to mortgage lend- 
ers pursuant to Section 58-18-6 NMSA 1978 or the purchase of mortgage loans parsagnt to Eiger 
tion 58-18-7 NMSA 1978 shall provide at least for the following: 

(1) procedures for the submission by miortBage SoUers to the authority of: 

(a) requests forloans; and ~" - 
(b) offers to sell mortgage loans; aid 

(2) standards for allocating bond proceeds among mortgage lenders ea ihe loans from 
or offering to sell mortgage loans to the ‘authority; «*'- 

(3) © standards for determining the brincipal amount to end dscabio to each conta ic lender 
and the interest rate thereon; Di 

(4) standards for determining the aggregate principal amount of mortgage oi to be pur- 
chased from each mortgage lender and the purchase price thereof, 

(5) qualifications or characteristics of: 

(a) ' residential housing; and 

(b) the purchasers of residential housing to be atpmnead by new mortgage loans made 
in satisfaction of the requirements of Subsection F of Section 58-18-6 NMSA 1978 or seater B 
of Section 58-18-7 NMSA 1978, as the case may be; 

(6) restrictions as to the interest rates to be allowed on new ee eee Siete and the return 
to be realized therefrom by mortgage lenders; loweg 


rt 
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(7) requirements as to commitments and disbursements by mortgage lenders with respect 
to new mortgage loans; and tj 
(8) standards for mobile homes eligible for use as security, 
C. The rules and regulations of the authority shall also provide for: 
(1) schedules of any fees and charges to be imposed by the authority; and 
(2) any other matters related to the duties and the exercise of the powers of the’authority 
under the Mortgage Finance Authority Act. 


History: 19538 Comp., § 13-19-8, enacted by Laws The 1995 amendment, effective June 16, 1995, in- 


1975, ch. 303, § 8; 1979, ch. 399, § 4; 1995, ch. 9, § 16. serted "Mortgage Finance Authority Act" in the introduc- 
Cross references. — For the Mortgage Finance Au- tory paragraph of Subsection A, inserted "or moderate" in 


thority Act oversight committee, see 2-12-56 NMSA 1978. Paragraph A(1); and made a stylistic sy 


58-18-8,.1. Rules and pera of the authority; sleiyenye wack 
- dwellings, transitional pnd congremAle 
housing facilities, 


Prior to financing a multiple-family dwelling project or transitional or congregate housing fa- 
cility, the authority shall adopt, subject to prior approval by the Mortgage Finance Authority Act 
oversight committee, rules and regulations governing the purchase of project mortgage loans 
and the making of loans to finance project mortgage loans, which shall provide at least for the 
following: 

A. procedures for the submission by mortgage lenders to the authority of: 

(1) _ offers to sell project mortgage loans; or 
(2) requests for loans; 

B, standards for approving qualifications of sponsors and mortgage lenders; 

C. standards for determining minimum equity requirements for sponsors and acceptable debt- 
to-equity ratios for sponsors; 

D, methods for establishing uniform accounting systems for sponsors; 

EK. standards for approving costs of such projects; and 

F. guidelines establishing reasonable geographic allocation procedures for project mortgage 
loans. 


History: 1978 Comp., § 58-18-8.1, enacted by Laws congregate housing facility" near the beginning and sub- 
1982, ch. 86, § 7; 1995, ch. 9, § 17. stituted "to finance project mortgage loans" for "to mort- 
Cross referenses. — For the Mortgage Finance Au- gage lenders" near the end; and substituted "project mort- 
thority Act oversight committee, see 2-12-5 NMSA 1978, gage loans" for "multiple family dwelling project loans" at 
The 1995 amendment, effective June 16, 1995, in the end of subsection F. 


the introductory paragraph, inserted "or transitional or 


58-18-8.2. Rules and regulations of the pve recipe Berane ary market 
facility. | 


Prior to establishing a secondary market facility or issuing any pass-through security, the au- 
thority shall adopt, subject to prior approval by the Mortgage Finance Authority Act oversight 
committee, rules and regulations governing the operations of the secondary market facility and 
the issuance of pass-through securities; which shall provide for the following, to the extent that 
the secondary market facility proposes to engage in such activities: 

A. procedures for submission by RET eeey lenders to the authority of offers to sell: 

(1) . mortgage loans; 
(2) pass-through securities; or 
(3) obligations secured by mortgage loans or pledges of mortgage loan revenues; 

B. standards for allocating available funds or guarantees among mortgage lenders through the 

secondary market facility; 
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C. qualifications or conditions relating to the reinvestment by mortgage lenders of the funds 
made available to mortgage lenders by the secondary market facility; and 
D, characteristics of Dae Lote securities to be issued by the SER matiet rach 


History: 1978 Comp., § 58-18-8.2, enacted by Laws — 
1983, ch, 285, § 3. 


58-18-8.3. Rules and regulations of the authority; home improvement. 
- loan program. ‘ 


Prior to implementing the home improvement loan program referred to in Subsection B of Sec- 
tion 58-18-7.8 NMSA 1978, the authority shall adopt, subject to prior approval by the Mortgage 
Finance Authority Act oversight committee, rules and regulations governing the purchase of home 
improvement loans or loans to mortgage lenders to fund home OP rOy ora loans under the pro- 
gram, which shall provide at least for the following: 

A. procedures for submission by mortgage lenders to the authority of offers to sell home im- 
provement loans; 

B. standards for approving qualifications of mortgage lenders: 

C. standards for allocating bond proceeds or other authority funds among mortgage lenders 
offering to sell home improvement loans to the authority and among mortgage lenders receiving 
loans from the authority to fund home improvement loans; 

D. qualifications or characteristics of: | 

(1) residential housing upon which a home improvement loan may be made; 

(2) the types of home improvements that may be made with the proceeds of home improve- 
ment loans, except that the authority shall not permit the proceeds to be used for landscaping, 
lawn sprinkling systems, swimming pools, tennis courts, saunas or other recreational facilities; 
and 

(3) the persons of low or moderate income who may apply for home improvement loans; 

E. restrictions as to the interest rates to be allowed on home improvement loans and the fees 
and other profit to be realized by mortgage lenders; and 

F. procedures for determining eligibility for any subsidies to be provided to persons of low or 
moderate income. 


History: 1978 Comp., § 58-18-8.3, enacted by Laws the 1995 amendment to that. section deleted Subsec- 
1984, ch. 62, § 3; 1987, ch. 168, § 2; 1995, ch. 9, § 18. tion A 

Cross references. — For the Mortgage Finance Au- The 1995 amendment, effective June 16, 1995, sub- 
thority Act oversight committee, see 2-12-5 NMSA 1978. stituted "may be made" for "can be made" in Paragraphs 

Compiler's notes. — The reference to Subsection B D(1) and D(2) and inserted "or moderate" in Paragraph 
of 58-18-7.3 NMSA 1978 in the introductory language D(8) and Subsection F, 


should now be a reference to 58-18-7.8 NMSA 1978 since 


58-18-9. Required determinations of the authority. 


The authority shall not make loans to mortgage lenders pursuant to Section 58-18-6 NMSA 
1978 or purchase mortgage loans pursuant to Section 58-18-7 NMSA 1978 until the authority has 
determined: — 

A. that the supply of funds available in the private banking system in the state for vesiontia? 
mortgages is inadequate to meet the demand of persons of low or se siearsb income sai shiattingiea 
mortgage financing; and 

B. that the purchase of mortgages or making of loans by the futon will isaitc the inad- 
equate supply of residential mortgage money in the state's banking system. 


History: 1953 Comp., § 13-19-9, enacted by Laws +» 1978" and "Section 58-18-7 NMSA 1978" for "Section 6 of 


1975, ch. 308, § 9; 1995, ch. 9, § 19. the Mortgage Finance Authority Act" and "Section 7 of 
The 1995 amendment, effective June 16, 1995, in the that act", respectively, inserted "or moderate" near the 
introductory paragraph, substituted "shall not make" for end of Subsection A, and made stylistic changes through- 
"may not make" and substituted "Section 58-18-6 NMSA out the section. 
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58-18-9.1. Repealed. 


Repeals. — Laws 1995, ch. 9, 8 37 repeals 58-18- by the SHA, effective June 16, 1995. For provisions of for- 
9.1 NMSA 1978, as amended by Laws 1983, ch. 310, § mer section, see the 1994 NMSA 1978 on NMOneSource 
2, relating to the authority's financing or purchase of com. 


multiple-family dwelling project mortgage loans insured 


58-18-10, Planning, zoning and building laws. 


A. All multiple-family dwelling projects and transitional and congregate housing facilities 
shall.be subject to any. applicable master plan, official map, zoning regulation, building code, hous- 
ing ordinance and other laws and regulations governing land use or planning or construction of 
the, municipality in-which the project is, or is to be located. 

B.:,The authority shall provide a description of any multiple-family dwelling project or tran- 
sitional or congregate housing facility for which it proposes to finance a project mortgage loan 
to the local governing body of the municipality in which the multiple-family dwelling project or 
transitional or congregate housing facility is or is to, be located. The description shall include the 
proposed number and type of dwelling units and the location of the project..Unless the local gov- 
erning body, by majority vote, disapproves the multiple-family dwelling project or transitional or 
congregate housing facility within thirty days after receipt of the description, the authority may 
finance a project mortgage loan on the project. 


History: 1953 Comp., § 13-19-10, enacted by Laws and congregate housing facilities" for "all. projects" at the 


1975, ch. 303, § 10; 1982, ch. 86, § 9; 1995, ch. 9, § 20. beginning of Subsection A, inserted "or transitional or con- 
The 1995 amendment, effective June 16, 1995, substi- gregate housing facility" in three places in Subsection B, 
tuted."All multiple-family dwelling projects and transitional ' and made minor stylistic changes throughout the section. 


58-18-11. Bonds and notes of the authority. 


A. The authority may from time to time issue its bonds and notes in the principal amounts as, 
‘in the opinion of the authority, are necessary to provide sufficient funds for achieving its corporate 
purposes, the payment of principal and of premium, if any, and interest on bonds and notes of the 
authority, establishment of reserves to secure the bonds and notes and all other expenditures of 
the authority incident to and necessary or convenient to carry out its corporate purposes and pow- 
ers. 

B. Except as may otherwise be expressly provided by the authority, all bonds and notes issued 
by the authority shall be general obligations of the authority, secured by the full faith and credit of 
the authority and payable out of any money, assets or revenues of the authority, subject only to any 
agreement with bondholders or noteholders pledging any particular money, assets or revenues. In 
no event shall any bonds or notes constitute an obligation, either general or special, of the state or 
any political subdivision of the state or constitute or give rise to a pecuniary liability of the state or 
any political subdivision of the state; nor shall the authority have the power to pledge the general 
credit or taxing power of the state or any political subdivision of the state or to make its debts pay- 
able out of any money except that of the authority. 

C. Bonds and notes shall be authorized by resolutions of the authority adopted as provided 
by the Mortgage Finance Authority Act [58-18-1 NMSA 1978]; provided that any such resolution 
authorizing the issuance of bonds or notes may delegate to an officer of the authority the power to 
issue such bonds or notes from time to time and to fix or specify the manner of fixing the details of 
any such issues of bonds or notes by an appropriate certificate of the authorized officer. 

D. The bonds shall: 

(1) state on their face that they: “ 
(a) are payable both as to principal and interest solely out of the assets of the author- 
ity; and ' 
(b) do not constitute an obligation, either general or special, of the state or any politi- 
cal subdivision of the state; and | 
(2) be: 
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(a) either registered, registered as to principal only or in coupon form; 

(b) issued in such denominations as the authority may prescribe; 

(c) fully negotiable instruments peers the laws of the state unless otherwise deter- 
mined by the authority; 

(d) signed on behalf of the ait aoity with the manual or facsimile signature of the 
chairman or vice chairman attested by the manual or facsimile signature of the secretary, shall 
have impressed or imprinted on them the seal of the authority ora facsimile of the seal, and any 
coupons attached to them shall be piened, with the facenile signet of the ehairmnen or vice 
chairman; 

(e) payable as to interest at each rate or rates and at ite Bune or times as “the aul- 
thority may determine or provide; * B ROTO ai 

(f) payable as to principal at such times over a period not to baoSed freon years 
from the date of issuance, at such place or places and with Bes teerayne rights of prior wadetaps 
tion as the authority may prescribe; 

(g) sold at such price or prices, at: public or rivet bate, sine in such’manner as the 
authority may prescribe; and the authority may pay all expenses, premiums and commissions that 
it deems necessary or advantageous in connection with the issuance and sale of the bonds; and” ' 

(h) issued under and subject to'such terms, conditions and ‘covenants providing for 
the payment of the principal, redemption premiums, if any, and interest and such other terms, 
conditions, covenants and protective provisions safeguarding the payment, not inconsistent with 
the Mortgage Finance Authority Act, as may be found to be necessary by the authority for the most 
advantageous sale of the bonds, which may include but not be limited to covenants with the hold- 
ers of the bonds as to: 1) pledging or creating a lien, to the extent provided by, a resolution on all 
or any part of any money.or property of the authority or of any money held in trust or otherwise 
by others to secure the payment of the bonds; 2) otherwise providing for the custody, collection, 
securing, investment and payment of any money of or due to the authority; 3) the setting aside of 
reserves or sinking funds and the regulation or disposition thereof; 4) limitations on the purpose 
to which the proceeds of sale.of any issue of bonds then or thereafter to be issued, may be applied; 
5) limitations on the issuance of additional bonds and on the refunding of outstanding or other 
bonds; 6) the procedure, if any, by which the terms of any contract with the holders of bonds may 
be amended or abrogated, the amount of bonds the holders of which must consent thereto and the 
manner in which such consent.may be given; 7) the creation of special funds into which any money 
of the authority may be deposited; 8) vesting in a trustee the properties, rights, powers and duties 
in trust as the authority may determine that may include any or all of the rights, powers and du- 
ties of the trustee appointed pursuant to Section 58-18-14 NMSA 1978 for the holders of any bonds 
issued by the authority in which event the provisions of that.section authorizing appointment of 
a trustee by the holders of bonds shall not. apply; or limiting or abrogating the right of the hold- 
ers of bonds to appoint a trustee under Section 58-18-14 NMSA 1978 or limiting the rights, duties 
and powers of the trustee; 9) defining the acts or omissions to act that constitute a default in the 
obligations and duties of the authority and. providing for the rights and remedies of the holders of 
bonds in the event of default, provided that the rights and remedies shall not be inconsistent with 
the general laws of the state and other provisions of the Mortgage Finance Authority Act; and 10) 
any other matters of like or different character that in any way affect the security and protection 
of the bonds and the rights of the holders of bonds. 

EK. The authority is authorized to issue its bonds or notes for the purpose of refunding any 
bonds or notes of the authority or of any issuer under the Municipal Mortgage Finance Act [58- 
18A-1 to 58-18A-12 NMSA 1978] or under any other authorizing act then outstanding, includ- 
ing the payment of any redemption premiums thereon and any interest accrued to or to accrue 
to the date of redemption of the outstanding bonds or notes, Until the proceeds of any bonds or 
notes issued for the purpose of refunding outstanding bonds or notes are applied to the purchase 
or retirement of the outstanding bonds or notes or the redemption of the outstanding bonds or 
notes, the proceeds may be placed in escrow and be invested and reinvested in accordance with 
the provisions of Subsection P of Section 58-18-5 NMSA 1978. The interest, income and profits, if 
any, earned or realized on any such investment may, in the discretion of the authority, also be ap- 
plied to the payment of the outstanding bonds or notes to be refunded by purchase, retirement or 
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redemption, as the case may be. After the terms of the escrow have been fully satisfied and carried 
out, any balance of the proceeds and interest, if any, earned or realized on the investments thereof 
may be returned to the authority for use by it in any lawful manner. All bonds or notes shall be 
issued and secured and shall be subject to the provisions of the Mortgage Finance Authority Act 
in the same manner and to the same extent as any other bonds or notes issued pursuant to the 
Mortgage Finance Authority Act. . 

F. The authority is authorized to issue bond anticipation notes and may renew them from 
time to time, but the maximum maturity of the notes, including renewals, shall not exceed ten 
years from the date of issue of the original notes. The notes may be payable from any money of the 
authority available therefor and not otherwise pledged or from the proceeds of sale of the bonds 
of the authority in anticipation of which the. notes were issued. The notes may be issued for any 
corporate purpose of the authority. The notes shall be issued in the same manner as the bonds, and 
the notes and the resolution authorizing them may contain any provisions, conditions or limita- 
tions, not inconsistent with the provisions of this subsection, that the bonds or a bond resolution of 
the authority may contain. The notes may be sold at public or private sale. In case of default on its 
notes or violation of any obligations of the authority to the noteholders, the noteholders shall have 
all the remedies provided for bondholders in the Mortgage Finance Authority Act. The notes shall 
be as fully negotiable as the bonds of the authority. 

G. It is the intention of the legislature that any pledge of earnings, revenues or other assets 
made by the authority shall be valid and binding from the time when the pledge is made; that the 
earnings, revenues or other assets so pledged and thereafter received by the authority shall im- 
mediately be subject to the lien of the pledge without any physical delivery thereof or further act 
and that the lien of any such pledge shall be valid and binding as against all parties having claims 
of any kind in tort, contract or otherwise against the authority irrespective of whether the parties 
have notice of the claims. The resolution or any other instrument by which a pledge is created need 
not be filed or recorded. , 

H. Neither the members of the authority nor any person executing the bonds, notes or other 
obligations shall be liable personally on the bonds, notes or other obligations or be subject to any 
personal liability or accountability by reason of the issuance thereof while acting in the scope of 
their authority. 


History: 1953 Comp., § 18-19-11, enacted by Laws the holders of any bonds issued by the authority in which 
1975, ch, 308, § 11; 1995, ch. 9, § 21. event the provisions of that section" for "appointed for the 

Cross references. — For rehabilitation loans and. holders of any issue of bonds pursuant to Section 14 of 
home improvement loans, see 58-18-7.3 NMSA 1978. the Mortgage Finance Authority Act in which event the 

The 1995 amendment, effective June 16, 1995, sub- provisions of section 14 of that act" and "Section 58-18-14 
stituted "bonds and notes in the ‘principal amounts" for NMSA 1978" for "Section 14 of that act" in Subparagraph 
"negotiable bonds and notes in conformity, with the ap- D(2)(h); in Subsection E, inserted "or notes" following 
plicable provisions of the Uniform:Commercial Code in "bonds" throughout, inserted "or of any issuer under the 
such principal amounts" and inserted "principal and of Municipal Mortgage Finance Act or under any other au- 
premium if any, and" in Subsection A; inserted "or specify thorizing act" in the first sentence, and substituted "Sec- 
the manner of fixing" near the end of Subsection C; added ‘tion 58-18-5 NMSA 1978" for "Section 5 of the Mortgage 
"unless otherwise determined by the authority" at the end Finance Authority Act" in the second sentence; in Subsec- 
of Subparagraph D(2)(d); substituted "forty-five years" for tion G, substituted "assets" for "moneys" and "money" in 
"thirty-five years" in Subparagraph D(2)(f); substituted the first sentence and inserted "filed or" in the second sen- 


"appointed pursuant to Section 58-18-14 NMSA 1978 for tence; and made stylistic changes throughout the section. 


58-18-11.1 to 58-18-11.5. Repealed. 


Repeals. — Laws 1988, ch..46, § 13, effective March 4, Laws 1983, ch, 310, § 5, repeals 58-18-11.3 and 58-18- 


1988, repeals former 58-18-11.1 NMSA 1978, as enacted 11.4 NMSA 1978, relating to termination of the authori- 
by Laws 1981, ch. 174, § 1, regarding tax exempt mortgage zation to issue bonds to finance multiple-family dwelling 
subsidy bond issuance. ‘ projects and to the multiple-family sunset plan, respec- 
Laws 1995, ch. 9, § 37 repeals 58-18-11.2 NMSA 1978, © tively, effective April 7, 1983. 
as amended by Laws 1983, ch. 310, § 3, relating to bonds Laws 1990, ch. 118, § 2 repeals 58-18-11.5 NMSA 1978, 
or notes issued in connection with financing of multiple- as amended by Laws 1987, ch. 54, § 1, relating to expiration 
family dwelling projects, effective June 16, 1995: For of authorization to issue bond to finance multiple-family 
provisions of former section, see the 1994 NMSA 1978 on dwellings, effective May 16, 1990, For provisions of former 
NMOneSource.com. section, see the 1989 NMSA 1978 on NMOneSource,com. 
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58-18-12. Reserve funds. 


A. The authority may create and establish one or more reserve funds. 
B._ The authority may create and establish other reserve funds as it deems advisable and nec- 
essary. 


History: 1953 Comp., § 13-19-12, enacted by Laws ._ service reserve funds and made stylistic changes in Sub- 
1975, ch. 303, § 12; 1995, ch. 9, § 22. section B. 

The 1995 amendment, effective June 16, 1995, de- 
leted former provisions of Subsection A relating to debt 


58-18-13. Notice 0 or publication not Peguribctl 


No notice, consent or. approval by any governmental body or public officer shall.be sAentinie asa 
prerequisite to the issuance, sale or delivery of any bonds, notes or other obligations of the author- 
ity pursuant to the provisions of the Mortgage Finance Authority Act,[58-18-1 NMSA 1978], except 
as specifically provided in that act. 


History: 1953 Comp., § 13-19-13, enacted by Laws beginning, substituted ' ee or eas obligations of the 
1975, ch. 303, § 18; 1995, ch. 9, § 23. authority" for "notes ‘of the authority or to the making of 
The 1995 amendment, effective June 16, 1995, de- ‘any loans to mortgage lenders or to the purchase of mort- 


leted "The internal revenue service shall be notified of the » gage loans", and made related stylistic changes... 
issuance of all bonds, notes,and other obligations" at the 


58-18-14, Remedies of bondholders and EPA Sis age 


Except to the extent this section conflicts with a term or condition of any trust indenture or note, 
bondholders and noteholders shall have the following remedies: 

A. inthe event that the authority defaults in the payment of principal of or interest on any issue 
of bonds or notes after it becomes due, whether at maturity or upon call for redemption, and the de- 
fault continues for a period of thirty days, or in the event that the authority fails or refuses to comply 
with the provisions of the Mortgage Finance Authority Act [58-18-1 NMSA 1978] or defaults in any 
agreement made with the holders of any issue of bonds or notes, the holders of twenty-five percent 
in aggregate principal amount of the bonds or notes of the issue then outstanding, by one or more 
instruments filed in the office of the clerk of the county in which the principal office of the authority 
is located and proved or acknowledged in the same manner as a deed to be recorded, may appoint a 
trustee to represent the holders of the bonds or notes for the purposes provided in this section; 

B, a trustee may, and upon written request of the holders of twenty-five percent in aggregate 
principal amount of the issue of bonds or notes then outstanding shall, in his or its own name: 

(1) enforce all rights of the bondholders or noteholders, including the right to require the 
authority to carry out its agreements with the holders of the bonds or airs and to perform a du- 
ties under the Mortgage Finance Authority Act; 

(2) bring suit upon the bonds or notes; 

(3) by action or suit, require the authority to account as if it were the trustee of an express 
trust for the holders of the bonds or notes; 

(4) by action or suit, enjoin any acts or things that may, be unlawful or in Violation of the 
rights of the holders of the bonds or notes; and 

(5) - declare all such bonds or notes due and payable and, if all defaults are made good, then 
with the consent of the holders of twenty-five percent of the aggregate principal amount of the i is- 
sue of bonds or notes then outstanding, annul the declaration and its consequences; 

C. a trustee shall, in addition to the provisions of Subsection B of this section, have and possess 
all the powers necessary or appropriate for the exercise of any functions specifically set forth in 
this section or incident to the general representation of bondholders or noteholders in the enforce- 
ment and protection of their rights; | 

D. before declaring the principal of bonds or notes due and atte the trustee shall first give thirty 
days' notice in writing to the governor, to the authority and to the attorney general of the state; and 
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EK. the district court shall have jurisdiction of any suit, action or proceeding by the trustee on 
behalf of bondholders or noteholders. The venue of any such suit, action or proceeding shall be laid 
in the county in which the principal office of the authority is located. 


History: 1953 Comp., § 18-19-14, enacted by Laws The 1995 amendment, effective June 16,:1995, added 


1975, ch. 308, § 14; 1995, ch. 9,§ 24. | the introductory language and made numerous stylistic 
changes. 


58-18-14.1. Project mortgage loans; enforcement of agreement. 


A. Compliance by any mortgage lender with the terms of its agreement with or undertaking 
to the authority with respect to the making of any project mortgage loans to sponsors may be en- 
forced by decree of any court of competent jurisdiction. The authority shall require as a condition 
of purchasing project mortgage loans from or making a loan to any national banking or federal 
savings and. loan association the consent of the association to the jurisdiction of courts of the state 
over any such proceeding. The authority shall also require as a condition of the authority's pur- 
chasing project mortgage loans from or making a loan to any mortgage lender agreement by the 
mortgage lender to the payment of penalties to the authority for violation by the mortgage lender 
of its undertakings to the authority. 

B. Each mortgage lender shall be liable to the authority for any damages suffered by the au- 
thority by reason of the untruth of any representation orthe breach of any warranty, and, in the 
event that any representation proves to be untrue when made or in the event of any breach of war- 
ranty, the mortgage lender shall, at the option of the authority: 

(1) repurchase the project mortgage loan for the original purchase price adjusted for 
amounts subsequently paid thereon, as the authority may determine; or 

(2) repay the then unpaid principal balance of the loan; together with interest accrued 
thereon and the penalties owed pursuant to Subsection A of this section. 


History: 1978 Comp., § 58-18-14.1, enacted by Laws dwellings" in the section heading, deleted ‘"multiple- 


1982, ch. 86, § 11; 1995, ch. 9, § 25. family dwelling" preceding "project mortgage loans" in 
The 1995 amendment, offoctive June 16, 1995, sub- _ Subsection A, and made stylistic changes throughout the 
stituted "Project mortgage loans" for "Multiple family section, 


58-18-15. State and municipalities not liable on bonds and notes. 


The bonds, notes and other obligations of the authority shall not be a debt ofthe state or of any 
municipality, and neither the state nor any municipality shall be liable thereon. 


‘History: 1958 Comp., § 18-19-15, enacted by Laws 
1975, ch: 803,§15. ©. 


58-18-16. Agreement of the state. 


The state does hereby pledge to and agree with the holders of any bonds, notes, other obliga- 
tions, pass-through securities or guarantees issued under the Mortgage Finance Authority Act 
[58-18-1 NMSA 1978] that the state will not limit or alter the rights vested in the authority or 
any secondary market facility to fulfill the terms of any agreements made with the holders of the 
bonds; notes, other obligations, pass-through securities or guarantees or in any way impair the 
rights and remedies of the holders of the bonds, notes, other obligations, pass-through securi- 
ties or guarantees until the bonds, notes, other obligations, pass-through securities or guarantees 

together with the interest thereon, with interest on any unpaid installments of interest and) all 
- costs and expenses in connection with any action or proceedings by or/on behalf of the holders of 
the bonds, notes, other obligations, pass-through securities or guarantees, are fully met and dis- 
charged. The authority or any secondary market facility is authorized to include this pledge and 


353 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


58-18-17 FINANCIAL INSTITUTIONS AND REGULATIONS 58-18-19 


agreement of the state in any agreement with the holders of the bonds, notes, other aire 
pass-through securities or guarantees, 


History: 1953 Comp., § 18-19-16, enacted by Laws - guarantees" throughout the section, inserted "or any sec- 


1975, ch. 303, § 16; 1995, ch. 9, § 26. ondary market facility" near the beginning of the first 
The 1995 amendment, effective June 16, 1995, in- sentence and in the second sentence, and made stylistic 
serted “other obligations, pass-through securities « or changes throughout the section. 


58-18-17. Bonds, notes and other obligations; legal investments for 
public officers and fiduciaries. 


The bonds, notes, other obligations, pass-through securities and guarantees of the authority or 
any secondary market facility are securities in which all insurance companies and associations 
and other persons carrying on insurance business, all banks, bank and trust companies, trust 
companies, private banks, savings banks, savings and loan associations, building and loan associa- 
tions, investment companies and other persons carrying on a banking business, all administrators, 
guardians, executors, trustees and other fiduciaries and all other persons who are or may be au- 
thorized to invest in bonds or other obligations of the state may properly and legety: invest funds 
including capital in their control or DeneIee to them. 


History: 1953 Comp., § 13-19-17, enacted by Laws notes" in the section heading, inserted "other obligations, 
1975, ch. 303, § 17; 1995, ch. 9, § 27. pass-through securities and guarantees" and "or any sec- 

The 1995 amendment, effective June 16, 1995, substi- ondary market facility" near the beginning, and made Beg 
tuted "Bonds, notes and other obligations" for "Bonds and listic changes pray the section. 


58-18-18. Tax exemption. 


A. It is determined that the creation of the authority is in all respects for the benefit of the 
people of the state, for the improvement of their health and welfare and for the promotion of the 
economy and that. those purposes are public purposes. The authority will be performing an es- 
sential governmental function in the exercise of the powers conferred upon it by the Mortgage 
Finance Authority Act [58-18-1 NMSA 1978], and the state covenants with the purchasers and all 
subsequent holders and transferees of bonds and notes issued by the authority, in consideration 
of the acceptance of and payment for the bonds and notes, that the bonds and notes of the author- 
ity issued pursuant to that act and the income therefrom shall at all times Be free from taxation, 
except for estate or gift taxes and taxes on transfers. 

B, The income and operations of the authority and any secondary ae facility shall be ex- 
empt from taxation of every kind and nature, provided that the authority shall be obligated to pay 
all ad valorem taxes and special assessments. The authority and any secondary market facility 
shall pay any recording fee for instruments recorded by it or on its behalf but shall not be required 
to pay any transfer tax of any kind on account of instruments recorded by it or on its behalf. 


History: 1953 Comp., § 13-19-18, enacted by Laws The 1995 amendment, effective June 16, 1995, in- 
1975, ch. 308, § 18; 1981, ch. 190, § 1; 1985, ch. 282, § 3; serted "and any secondary market facility" in two places 
1995, ch. 9, § 28. in Subsection B and made a stylistic change, 


58-18-19. No contribution by state or municipality. 


Neither ie state nor any municipality shall have the power to pay out of its general funds or 
otherwise contribute its money to the authority, nor may the state or any state agency purchase 
any bonds or notes of the authority, nor shall the state or any municipality have the power to make 
or participate in the making of loans to mortgage lenders or to purchase or participate in the pur- 
chase of mortgage loans pursuant to the Mortgage Finance Authority Act [58-18-1 NMSA 1978]. 
Notwithstanding the foregoing, neither the state nor any municipality shall be prohibited from ap- 
propriating its money to or in aid of the authority's programs or the beneficiaries of any program 
to the extent otherwise permitted by law. 
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History: 1953 Comp., § 13-19-19, enacted by Laws mortgage loans by the authority shall be made out of the 
1975, ch. 303, § 19; 1995, ch. 9, § 29. proceeds from the sale of bonds or notes issued by the 

The 1995 amendment, effective June 16, 1995, re- authority yo erg to the Mortgage Finance Authority 
wrote the second sentence which read: "The making of Act", 3: 


all loans to mortgage lenders and the purchase of all 


58-18-20. Money of the authority, 


A. All money of the authority from whatever source derived, — as otherwise authorized 
or provided in the Mortgage Finance Authority Act [58-18-1 NMSA 1978], shall be paid to the 
treasurer of the authority and shall be deposited forthwith in a bank designated by the authority. 
The money in such accounts shall be withdrawn on the order of persons whom the authority may 
authorize. All deposits of such money shall, if required by the authority, be secured in such manner 
as the authority may determine. The state auditor and his legally authorized representatives are 
authorized and empowered from time to time to examine the accounts and books of the authority, 
including its receipts, disbursements, contracts, leases, sinking funds, investments and any other 
records and papers relating to its financial standing. The authority shall pay a reasonable fee for 
such examination as determined by the state auditor. 

B.. The authority and any secondary market facility shall have power to contract with hold- 
ers of any of its bonds, notes, other obligations, pass-through securities or guarantees as to 
the custody, collection, securing, investment and payment of any money of the authority or 
any secondary market facility of any money held in trust or otherwise for the payment of 
bonds, notes, other obligations, pass-through securities or guarantees and to carry out the 
contract. Money held in trust or otherwise for the payment of bonds, notes, other obligations, 
pass-through securities or guarantees or in any way to secure bonds, notes, other obligations, 
pass-through securities or guarantees and deposits of such money may be secured in the same 
manner as money of the authority, and all banks and trust companies are authorized to give 
security for deposits. 

C. Subject to the provisions of any contract with bondholders, noteholders; or holders of other 
obligations, pass-through securities or guarantees, the spares TASS and any sy market facil- 
ity shall prescribe a system of accounts. 

D. The authority shall submit to the governor, the state auditor and the legislative finance 
committee, within thirty days of the receipt thereof by the authority, a copy of the report of every 
external examination of the books and accounts of the authority. 

E. Money of the authority and any secondary market facility, including money held in trust 
or otherwise for the payment of bonds, notes, other obligations, pass-through securities or guar- 
antees is not public money or state funds within the meaning of any law of the state relating to 
investment, deposit, security or expenditure of public money and, subjeet to any agreement with 
bondholders and any limitations imposed by the Mortgage Finance Authority Act, may be used 
by the authority in any manner necessary or appropriate in carrying out the powers given in the 
Mortgage Finance Authority Act. 


History: 1953 Comp,, § 18-19-20, enacted by Laws "in a bank" in the first sentence of Subsection A; inserted 


1975, ch. 808, § 20; 1985, ch. 282, § 4; 1995, ch. 9, § 30. "any secondary market facility" and "other obligations, 
Cross references, — For Low-Income Housing Trust pass-through securities or guarantees" throughout Sub- 

Act, see 58-18B-1 to 58-18B-11 NMSA 1978. : sections B, C, and E; added the language beginning "and, 
For the state auditor, see N.M. Const., art. V, $1. subject to any agreement" at the end of Subsection H; and 
The 1995 amendment, effective June 16, 1995, de- made stylistic changes throughout the section. 


leted "qualified to do business in New Mexico" following 


58-18-21. Limitation of liability. 


Neither the members of the authority nor any person acting in its behalf, while acting within 
the scope of their authority, shall be subject to any personal liability for any action taken or omit- 
ted within that scope of authority. 
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History: 1953 Comp., § 13-19-21, enacted by Laws of authority" for'"resulting from carrying out any of the 
1975, ch. 303, § 21; 1995, ch. 9, § 31. powers given in the Mortgage Finance’ sil ogee sap and 
The 1995 amendment, effective June 16, 1995, substi- made a stylistic change. 
tuted "for any action taken or omitted within that scope _ 


58-18-22. Assistance by state officers and agencies. 


All state officers and all state agencies may render such services to the he ahs within their 
respective functions as may. be Tesnested by the authority. 


Gtetony 1953 Comp,, § 13- 19.22, enacted by Tat 
1975, ch. 303, § 22. 


58-18-23. Gibous proceedings; preference; venue. 


Any action or proceeding to which the authority or the people of the state may be a party in 
which any question arises as to the validity of the Mortgage Finance Authority Act [58-18-1 NMSA 
1978] shall be preferred over all other civil causes in all courts of the state and shall be heard and 
determined in preference to all other civil business pending in the courts irrespective of position 
on the calendar. The same preference shall be granted upon application of counsel to the author- 
ity in any action or proceeding questioning the validity of that act in which he may be allowed to 
intervene. The venue of any action or proceeding to which the authority or the people of the state 
are a party shall be laid in the county in witht the principal office of the eutnorivy is located. 


History: 1953 Comp., § 13-19-23, enacted by Laws a party" in the third sentence and made Bevlistit changes 
1975, ch. 308, § 23; 1995, ch. 9, §'32. throughout nd section. i 

The 1995 amendment. ssffortaas June..16, 1995, in- é' 
serted "to which the authority or the people of the state are 


58-18-24, ‘Corporate existence. | 


The authority and its corporate existence shall continue. until terminated by leas provided that 
no such law shall take effect so long as the authority, has: bonds, notes, other obligations or pass- 
through securities or guarantees outstanding unless adequate provision has been made. for the 
satisfaction or payment thereof. Upon termination of the existence of the authority, all its rights 
and properties in excess of its obligations shall pass to and be vested in the state. 


History: 1953, Comp., §.13- 19. 24, emacind by Laws "satisfaction or" and made stylistic: changes in the first 
1975, ch. 308, § 24; 1995, ch. 9, § 33. sentence. — 

The 1995 dmendmént; effective June 16, 1995, in- a 
serted "or pass-through securities or guarantees" and 


58-18-25. Conflicts of interest; penalty. 


A. If any: member, officer: or employee of the authority: has an interest, either direct or in- 
direct, in any contract to which the authority or any secondary market facility is or is to be a 
party or in any mortgage lender requesting a loan from or offering to sell mortgage loans to the 
authority or any secondary market facility or in any sponsor requesting a project:mortgage loan, 
the interest shall be disclosed to the authority in writing and shall be set forth in the minutes of 
the authority. The member, officer or employee having the interest shall not participate in any 
action by the authority or any secondary market facility with respect to the contract, mortgage 
lender or sponsor. 

B. Nothing in this section shall be deemed or construed to limit the right of any member, officer 
or employee of the authority TOM e 

(1) acquire an interest in bonds, notes, other obligations, pass-through securities or guar- 
antees of the authority or any secondary market facility; or 
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(2) have an interest in any banking institution in which the funds of the authority are or 
are to be deposited or that is or is to be acting as trustee or paying agent under any trust instru- 
ment to which the authority is a party. 

C. Any person having a conflict of interest as defined in this section and participating in any 
transaction involving the conflict of interest or failing to notify the authority of the conflict is 
guilty of a misdemeanor. 


History: 1953 Comp., § 13-19-25, enacted by Laws project loan for a multiple-family dwelling project” in the 
1975, ch. 303, § 25; 1981, ch. 172, § 1; 1982, ch. 86, § 12; first sentence of Subsection A; inserted "other obligations, 
1995, ch, 9, § 34. pass-through securities or guarantees” in Paragraph B(1); 

The 1995 amendment, effective June 16, 1995, in- substituted "trust instrument” for “trust indenture” in 
serted "or any secondary market facility'’ throughout Paragraph B(2); and made stylistic changes throughout 


the section; substituted "a project mortgage loan" for "a the section. 


58-18-26. Cumulative authority. 


The Mortgage Finance Authority Act [58-18-1 NMSA 1978] shall be deemed to provide an addi- 
tional and alternative method for the doing of the things authorized by that act, shall be regarded 
as supplemental and additional to powers conferred by other laws and shall not be regarded as in 
derogation of any powers now existing; provided.that the issuance of bonds, notes, other obliga- 
tions, pass-through securities or guarantees under the provisions of the Mortgage Finance Author- 
ity Act need not comply with the requirements of any other law applicable to the issuance of bonds, 
notes, other obligations, pass-through securities or guarantees. 


History: 1953 Comp., § 13-19-26, enacted by Laws. The 1995 amendment, effective June 16, 1995, in- 
1975, ch. 303, § 26; 1995, ch. 9, § 35. _ serted "other obligations, pass-through securities or guar- 
antees" in two places and made stylistic changes. 


58-18-27. Liberal interpretation. 


The Mortgage Finance Authority Act [58-18-1 NMSA 1978], being necessary for the welfare of 
the state and its inhabitants, shall be liberally construed to effect its purposes. 


History: 1953 Comp., § 13-19-27, enacted by Laws The 1995 amendment, effective June 16, 1995, substi- 
1975, ch. 303, § 27; 1995, ch. 9, § 36. tuted "effect its purposes" for "effect the purposes thereof" 
at the end. 
ARTICLE 18A 
Municipal Mortgage Finance 
Sec. Gost Sec. 
58-18A-1. Short title. 58-18A-7.. Provisions of bonds and trust indentures. 
58-18A-2. Finding and declaration of necessity. 58-18A-8. Residential mortgage revenue bonds; legal in- 
58-18A-3. Definitions. vestments; security; negotiability. 
58-18A-4. Powers. . io i 58-18A-9. Power supplemental. 
58-18A-5. Agreement establishing area of operation of 58-18A-10. Investment of funds. 
issuer. : 58-18A-11. Exemption from taxation, 
58-18A-6. Bonds. 58-18A-12. Liberal interpretation. 


58-18A-1. Short title. 


This act [58-18A-1 to 58-18A-12 NMSA 1978] may be cited as the "Municipal Mortgage Finance 
Act". | | Neres 


History: Laws 1979, ch. 381, § 1. 
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58-18A-2. Finding ae declaration of necessity. 


It is hereby declared that: 

A. within the state there exists a shortage of funds available on semper terms and condi- 
tions for the making of mortgage loans to persons of low or moderate income which has resulted 
in a shortage of decent, safe and sanitary housing at prices which such persons can afford. This 
shortage constitutes a threat to the health, safety and welfare of the residents of the state, de- 
prives the state of an adequate tax base and causes such persons to occupy overcrowded, congested 
dwelling accommodations, resulting in an increase in crime, threatening the health, welfare and 
safety of the residents of the state and impairing economic values;, 

B,. an adequate supply of decent, safe and sanitary housing is essential to the promotion of 
increased productivity of the residents of the state's municipalities, to retaining existing indus- 
try and commercial activities near or within such municipalities and to attracting new industry 
and new commercial activities to such municipalities, he ped relieving conditions of unemploy- 
ment; 

C. the shortage of decent, safe and sanitary Noudinereatnot be relieved except through the 
stimulation of the construction and rehabilitation of housing and the encouragement of individu- 
als and private enterprise to undertake such construction and ee through the use of 
public financing; 

D. it is necessary and desirable said in the public interest thatthe state's municipalities be 
authorized to issue revenue bonds to provide funds necessary to reduce the costs of financing the 
acquisition and purchase or the rehabilitation of decent, safe and sanitary housing by persons of 
low and moderate income; 

E. the foregoing are hereby deemed and declared to be public purposes and functions pertain’ 
ing to the government and affairs of the municipalities of the state. 


History: Laws 1979, ch. 381, § 2. 


58-18A-3. Definitions. 


As used in the Municipal Mortgage Finance Act [58- 18A-1 NMSA 1978): 

A. "agreement" means a written agreement between two or more municipalities ccaenatties 
one of such municipalities as the "issuer" on behalf of the other participating municipality or mu- 
nicipalities, establishing the issuer's area of operations for purposes of the program and contain- 
ing such other terms and conditions as the parties deem appropriate; 

B. "area of operation" means, with respect to a municipality, the area within the boundaries 
of the planning and platting jurisdiction of the municipality, established in accordance with Sec- 
tion 3-19-5 NMSA 1978. Upon approval by the governing bodies of two or more municipalities, the 
area of operation of a municipality acting,as an issuer pursuant toran agreement may be enlarged 
to include all or any part of the areas of operation of the other participating municipalities and 
such area of operation, as enlarged, shall be. deemed the jurisdiction of the issuer for all purposes 
relating to the issuance of bonds under the law of this state; 

C. "available net proceeds" means that portion of the proceeds of bonds issued pursuant to 
the provisions of the Municipal Mortgage Finance Act available to purchase mortgage loans after 
deducting any costs related to issuance of bonds and amounts apportioned to capitalized interest, 
reserves or sinking funds; _ 

D. "bonds" means the single-family mortgage revenue bonds and notes authorized under the 
Municipal Mortgage Finance Act and includes any other evidence of indebtedness issued hereunder; 

EK. "municipality" means any incorporated city, town or village, or incorporated county, whether 
incorporated under a general act, a special act or a special charter; 

a; “existing mortgage loan" means a loan to finance the purchase of a single-family residence 
in the issuer's area of operation occupied or intended to be occupied by the mortgagor as the mort- 
gagor's primary place of residence and secured by a mortgage made by a mortgage lender prior to 
the date the mortgage lender submitted an application to participate in the issuer's program; — 
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_G,. "family" means.a person or a group of persons consisting of, but not limited to, the head of 
a household, the spouse, if any, and children or other dependents, if any, who are allowable as:per- 
sonal exemptions for federal income tax purposes; 

H. "FHA" means the federal housing administration; 

I... "FHLMC" means the federal home loan mortgage corporation; 

J. "FNMA" means the federal national mortgage association; 

K. "forward commitment mortgage loan" means a loan: 

(1) secured by a mortgage; 

‘(2) made to a person of low or moderate income to finance the acquisition or rehabilitation 
ofa single family residence in the issuer's area of operation, occupied or intended to be occupied by 
the mortgagor as the mortgagor's primary place of residence; 

(3) the commitment for which was made by the mortgage chdex after the date the mort- 
gage lender submitted an application to participate in the issuer's program; and | 

(4). which shall not include a loan the proceeds of which are used, directly or indirectly, to 
refinance an existing permanent mortgage loan or loans for the present mortgagor, unless the pri- 
mary purpose of such forward commitment mortgage loan is to finance the rehabilitation of such 
single family residence; . 

L, "governing body" means the city council, the city commission, the board of trustees, the 
county council or the town council-of an issuer; 

M... "issuer" means a municipality which has undertaken to issue bonds pursuant to the provi- 
sions of the Municipal Mortgage Finance Act; 

N. "mortgage" means a deed of trust, mortgage deed, mortgage or other instrument creating a 
first lien subject to such title exceptions as may be acceptable to the issuer, on either: 

(1) a fee interest in real property located within the issuer's area of operation; or 

(2). a leasehold on such-a fee interest which has a remaining term at the time of computa- 
tion that exceeds the maturity of the loan secured thereby; 

O. "mortgage lender" means any bank, bank or trust company, trust company, mortgage com- 
pany, mortgage banker, national banking association, savings bank, savings and loan association, 
building and loan association and any other financial institution, provided such mortgage lender: 

(1) is qualified to do business in New Mexico; 

(2) operates a business location within the issuer's area of operations which services loans 
made within the area; and 

(3) is approved as an FNMA or FHLMC seller and servicer; 

P. "mortgage loan" means: 

(1) an existing mortgage loan; or 

(2) a forward commitment mortgage loan; 

Q. "mortgage purchase agreement" means a written agreement between a mortgage lender 
and an issuer providing for the purchase by the issuer of mortgage loans originated by the mort- 
gage lender provided that a mortgage purchase agreement shall: 

(1) not permit one person or family to obtain or assume more than one forward commit- 
ment mortgage loan.or reinvestment mortgage made pursuant to any one issue of bonds; and 

_ (2) prohibit the assumption of any forward commitment mortgage loan or reinvestment 
mortgage loan by any person other than a person of low or moderate income as determined by the 
issuer for a period of two years from the date of such mortgage; 

R. "person of low or moderate income" means a person or family which lacks the amount of in- 
come, as determined by the issuer undertaking the program, necessary to the purchase, without fi- 
nancial assistance, of decent, safe and sanitary housing. Provided that the amount of the combined 
annualized income of the mortgagor and the mortgagor's spouse shall be an amount not to exceed 
thirty-four thousand dollars ($34,000), as conclusively determined by the mortgage lender in the 
normal course of its lending activities, upon mortgagor certification, provided such determination 
is made in accordance with FNMA or FHLMC credit underwriting standards. Each issuer shall 
establish uniform criteria and rules and regulations to identify the persons of low or moderate 
income within its area of operation and the determination of the issuer is conclusive; 

S. "program" means a mortgage purchase program of an issuer undertaken pursuant to the 
provisions of the Municipal Mortgage Finance Act; 
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T. "rehabilitation" or "rehabilitate” means substantial renovation or reconstruction; including 
an increase in living area, of an existing single family residence necessary to put such single fam- 
ily residence in decent, safe and sanitary condition or to cause such single family residence to 
comply with applicable building codes, and shail not include routine or ordinary repairs, improve- 
ments or maintenance, such as interior decorating, remodeling or exterior abies except in con- 
junction with other substantial renovation or seb pl 

U. "reinvestment mortgage loan" means a loan: 

(1) secured by a mortgage; 

(2) made to a person of low or moderate income to finance the acquisition or rehabilitation 
of a'single family residence in the issuer's area of operation occupied or intended to be occupied by 
the mortgagor as the mortgagor's primary place of residence; 

(3) the commitment for which is made by the mortgage lender after the date the mortgage 
lender submits an application to sell existing mortgage loans to the issuer; 

(4). made in satisfaction of the obligation of the mortgage lender under a mortgage Pus 
chase agreement; and 

(5) which shall not include: 

(a) a forward commitment mortgage loan; or . 

(b) a loan the proceeds of which are used, directly or indirectly, to refinance an exist- 
ing permanent mortgage loan or loans for the present mortgagor, unless the primary purpose of 
such reinvestment mortgage loan is to finance the rehabilitation of such single family residence; 

V. "servicer" means the mortgage lender or its designee servicer which has odin alit a servic- 
ing agreement with an issuer; 

W. "servicing agreement" means a written agreement between an issuer and a servicer provid- 
ing for the servicing of mortgage loans secured by the issuer; 

X. "single family residence" means real estate or an interest therein upon which is located or 
is to be located or constructed a structure or structures, including condominiums, to be used as a 
residence for one to four families, provided that the owner or owners of such structure or struc- 
tures occupy such residence, or at least one unit of a structure containing two to four family units, 
as their principal residence; 

Y. "state" means the state of New Mexico; and 

Z. "VA" means the ‘veterans administration. 


History: Laws 1979, ch. 381, § 3; 1981, ch. 181, § 1. 


58-18A-4. Powers. 


A. In addition to powers which a municipality now has pursuant to the laws of the state, every 
municipality shall, within its area of operation, have all powers necessary or desirable to accom- 
plish the purposes of the Municipal Mortgage Finance Act [58-18A-1 NMSA 1978], including but 
not limited to, the following: 

(1) ‘to purchase and to enter into commitments to purchase mortgage loans from mortgage 
lenders upon such terms and conditions as it shall determine, to make and execute contracts with 
mortgage lenders and servicers for the origination, purchase and servicing of mortgage loans and 
to pay the reasonable value of services rendered under those contracts; 

(2) to make loans to any mortgage lender for the purpose of enabling such lender to make 
reinvestment mortgage loans; 

(3) to establish such standards and requirements applicable to the purchase and servic- 
ing of mortgage loans as it deems necessary or desirable to achieve the purposes of the Municipal 
Mortgage Finance Act including, but not limited to, the terms and conditions upon which mort- 
gage lenders will be permitted to participate in the program; the criteria for allocating among 
mortgage lenders funds available to purchase mortgage loans; the terms and conditions upon 
which mortgage lenders selling existing mortgage loans or obtaining a loan pursuant to Para- 
graph (2) of this subsection will be required to reinvest the proceeds from such sale or loan in 
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reinvestment mortgage loans; the yield on mortgage loans to be purchased; standards of eligibil- 
ity of mortgagors; restrictions on return to mortgage lenders and servicers; administration of the 
program; the types and coverage of insurance required with respect to the mortgage loans, the 
property securing the mortgage loans and the bonds; and such other matters as shall be‘’deemed 
appropriate by the issuer; 

(4) to establish criteria for the eligibility of mortgage lenders and servicers to partici- 
pate in the program and to require such evidence of ability to meet such criteria as it deems 
appropriate; 

(5) to issue its bonds to defray the costs of the program including, without limitation; the 
costs of purchasing mortgage loans; the establishment of reasonable reserves; printing, legal and 
accounting fees; the costs of market, economic and other related studies and surveys; the fees of 
rating agencies, trustees, paying agents and other custodians; the costs of insurance premiums; 
the costs of administering the program; and other costs reasonably related to the program; 

(6) to pledge revenues and receipts derived from the mortgage loans purchased by the 
issuer and other revenues and receipts derived from the program, in whole or in part, to the pay- 
ment of bonds; 

(7) to issue its*bonds to refund, in whole or in part at any time and from time to time, 
bonds theretofore issued by it pursuant’ to the Municipal Mortgage Finance Act; and 

(8) to exercise all powers necessary or appropriate to the implementation and administra- 
tion of the program ‘including, but’ not limited to, the power to contract with others for the render- 
ing of services in the implementation and administration of the program. 

B. The following provisions in forward commitment mortgage loans and reinvestment mort- 
gage loans are enforceable: 

(1) provisions requiring a penalty or premium for the prepayment of all or a portion of he 
balance of the indebtedness; or 

(2) provisions permitting or requiring an aedalaratian of the payment of an indebtedness 
due in the event of a transfer of all or any part of the mortgagor's interest:to a person other than 
an eligible buyer as defined in a mortgage purchase agreement. 


History: Laws 1979, ch, 381, § 4; 1981, ch. 181, § 2. 


58-18A-5. Agreement establishing area of operation of issuer. 


A. For the purposes of the Municipal Mortgage Finance Act [58-18A-1 NMSA 1978], two or 
more municipalities may enter into an agreement designating one such municipality as issuer and 
establishing as the area of operation of the issuer the combined areas of operation of such partici- 
pating municipalities or any portion thereof. The agreement shall be approved by the governing 
body of each such municipality and shall contain provisions: 

(1) defining the area of operation of the issuer; 

(2) providing a method for allocating available net proceeds among the areas of opera- 
tion of participating municipalities and providing for the reallocation to the other participating 
municipalities of all or any portion of such funds not utilized to purchase mortgage loans within a 
stated period of time; 

(3) providing for the approval by the governing body of each participating municipality of 
the issuance, by the issuer, of each series of bonds and of the forms of documents prepared in con- 
nection therewith; and 

(4) containing such covenants as may be agreed upon by the participating irate efpalseied: 

B. No municipality which is a party to an agreement may issue bonds pursuant to the Munici- 
pal Mortgage Finance Act except as permitted by the terms of the agreement. 

C. No issuer, whether or not such issuer shall be comprised of more than’one municipality pur- 
suant to an agreement, may issue bonds pursuant to the Municipal Mortgage Finance Act until at 
least seventy-five percent of available net proceeds in its area [of] operation have been disbursed 
to purchase mortgage loans. 
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History: Laws 1979, ch. 381, § 5. 4 ib ooae) Compiler's note. — The bracketed word "of was 
; We added by the compiler and is not part of the law. " 


58-18A-6. Bonds. : 2 a jabttod : , Seas 


A. Bonds of an issuer issued pursuant to the terms of the Municipal Mortgage Finance Act [58- 
18A-1 NMSA 1978]. shall. be authorized by ordinance, of its governing body and may be issued, in 
one or more series and shall bear such date or dates, mature at such time or times, bear interest 
at such rate or rates, be in such denomination or denominations, be in such form, either coupon 
or registered, carry such conversion or registration provisions, contain such terms, covenants or 
conditions, be subject to such terms of redemption, with or without premium, and be executed in 
such manner as such ordinance or.a trust indenture authorized to be entered into pepaveiid to 
such ordinance, may provide, ; ) 

B. Any such ordinance shall set forth a finding an declaration: 

(1), of the public purpose therefor; and- 

(2) that the ordinance is adopted pursuant to the Municipal Mortgage Finance Act, which 
finding and declaration shall be conclusive evidence of the existence and sufficiency of the ps 
purpose and the power to. carry out and give effect to such publie:purpose. 

C. .The bonds may be sold at public or private sale,in such manner and upon such terms as 
may be authorized by the governing body of the issuer. Pending the preparation,of definitive bonds, 
interim receipts or certificates in such form and with,such provisions as may be provided in the 
ordinance or a trust indenture authorized to be entered into pursuant to the ordinance may be is- 
sued to the purchaser or purchasers of the bonds. 

D. Bonds issued pursuant to the Municipal Mortgage Finance-Act shall be limited obligations 
of the issuer and shall be payable solely from payments and receipts received with respect to 
mortgage loans and the property securing such mortgage loans. The bonds shall not constitute an 
indebtedness of the issuer, or any participating municipality within the meaning of any constitu- 
tional or statutory debt limitation or restriction and shall not be subject to the provisions of any 
other law relating to the authorization, issuance or sale of bonds. 

E. In case any of the public officials of the issuer whose signatures appear on any bonds or 
coupons issued pursuant to the Municipal Mortgage Finance Act shall cease to be public officials 
before the delivery of the bonds, the signatures shall, nevertheless, be valid and sufficient for all 
purposes, the same as if the officials had remained in office until delivery. . 


History: Laws 1979, ch. 381, § 6. 


58-18A-7, dPridvinions of bonds and trust indentures. 


A. The principal of an interest of any bonds issued ini to the Municipal Mortgage Fi- 
nance Act [58-18A-1 NMSA_1978] may be secured by and payable from a pledge of the revenues 
and receipts derived from the mortgage loans and property securing the mortgage loans and the 
revenues and‘receipts otherwise derived from the program, and the issuer may provide in the or- 
dinance or a trust indenture authorized to be entered into pursuant to the ordinance authorizing 
the issuance of bonds, for. the subsequent issuance of additional bonds to be equally and ratably 
secured by such pledge, The ordinance or trust indenture may contain any agreements and provi- 
sions customarily contained in instruments securing bonds, including, without limitation, provi- 
sions relating to: ) 

(1). the sound and eranamical appliestion ¢ or r [of] bond proceeds to the purposes of the Bro: 
gram; ide 
(2). the receipt.and collection of revenues; 
(3), the maintenance of insurance with respect to the mortgage loans, the megan secur- 
ing the mortgage loans and the bonds in reasonable amounts and the disposition of the proceeds 
thereof; . ; 

(4) the terms and yields of mortgage loans; 
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(5) the creation and maintenance of adequate reserves; 

(6) the investment of funds; ° . | 

(7) the rights and remedies of bondholders and any indenture trustee:in the event of de- 
fault; and 

(8) such other provisions as the issuer deems necessary or desirable. 

B. The issuer shall not have the power to obligate itself except with respect to the application 

of the revenues of the program and shall not have the power to incur a pecuniary liability or a 
charge upon its general credit or against its taxing powers. 


History: Laws 1979, ch. 381, § 7. 


58-18A-8. Residential mortgage revenue bonds; legal investments; 
security; negotiability. 


The state and all public officers, municipal corporations, political subdivisions and public bod- 
ies, all banks, bankers, trust companies, savings banks and institutions, building and loan as- 
sociations, savings and loan associations, investment companies and other persons carrying on a 
banking business, all insurance companies, insurance associations and other persons carrying on 
an insurance business, and all executors, administrators, guardians, trustees and other fiduciaries 
may legally invest any sinking funds, money or other funds belonging to them or within their 
control in any bonds or other obligations issued pursuant to the Municipal Mortgage Finance Act 
[58-18A-1 NMSA 1978], and such bonds and other obligations shall be authorized security for all 
public deposits and shall be fully negotiable in this state; it being the purpose of that act to autho- 
rize any persons, firms, corporations, associations, political subdivisions, bodies and officers, public 
or private, to use any funds owned or controlled by them, including, but not limited to, sinking, in- 
surance, investment, retirement, compensation, pension and trust funds and funds held on deposit 
for the purchase of any authorized security for all public deposits and shall be fully negotiable in 
this state; provided, however, that nothing contained in that act shall be construed as relieving 
any person, firm or corporation from any duty of exercising reasonable care in selecting securities. 


History: Laws 1979, ch. 381, § 8. 


58-18A-9. Power supplemental. 


The powers conferred by the Municipal Mortgage Finance Act [58-18A-1 NMSA 1978] shall be 
in addition and supplemental to the powers conferred by any other law. 


History: Laws 1979, ch. 381, § 9. 


58-18A-10. Investment of funds. 


The issuer, or any trustee or custodian on behalf of the issuer, may invest any funds held by it 
as provided in the ordinance authorizing the issuance of the bonds or a trust indenture executed 
pursuant thereto. 


History: Laws 1979, ch. 381, § 10. 


58-18A-11. Exemption from taxation. 


The bonds authorized by the Municipal Mortgage Finance Act [58-18A-1 NMSA 1978] and the 
income from the bonds shall be exempt from all taxation by the state or any political subdivision 
thereof, subject to the provisions of the Banking and Financial Corporations Tax Act. © 
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History: Laws 1979, ch. 381, § 11. 
Compiler's notes. — The Banking and Financial Cor- 
porations Tax Act, referred to in this section, was com- 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-18B-3 


_Laws 1981, ch, 37, § 97. For present provisions, see the 
~ Corporate Income and Franchise Tax Act, 7-2A-1 NMSA 


1978. 
piled as 7-6-1 NMSA 1978 et seq., and was repealed ‘by, 
58-18A-12. Liberal interpretation. 


The provisions of the Municipal Mortgage Finance Act [58-18A-1 NMSA 1978] shall be liberally 
construed in order to effectively carry out the purposes of that act. 


Severability clauses. — Laws 1979, ch. 381, § 18, pro- 
vides for the severability of the act if any part or applica- 
tion thereof is held invalid. 


ARTICLE 18B 


Low-Income Housing Trust 


History: Laws 1979, ch. 381, § 12. 


Sec. « Sec. 

58-18B-1. Short title. , 58-18B-6. Pooled interest- Banhine escrow accounts au- 

58-18B-2, Legislative findings. thorized to be made available; computa- 

58-18B-3. Definitions. tion of interest; reports. 

58-18B-4, Repealed. 58-18B-7, Use of money from fund. 

58-18B-5. Trust accounts; escrow accounts; special ac- 58-18B-8, 58-18B-9, Repealed. 

: counts; pooled interest-bearing accounts; 58-18B- 10. Conflict with federal requirements. — 

disposition of earned interest on certain 58-18B-11. Repealed. 
accounts. 1053 


58-18B-1. Short title. 


This act [58-18B-1 to 58-18B-11 NMSA 1978] may be cited as the "Low-Income Housing Trust 
Act", 


History: Laws 1994, ch. 146, § 1. 


58-18B-2. Legislative findings. 


The legislature finds that: 

A. current economic conditions, federal housing policies and declining resources at the federal, 
state and local levels affect adversely the ability of low-income persons to obtain safe, decent and 
affordable housing; 

B. itis in the public interest to establish a continuously renewable resource to be known as the 
New Mexico low-income housing trust program to assist low-income citizens in meeting their basic 
housing needs; and 5 

C. the program described in Subsection B of this section should, whenever feasible, be. imple- 
mented through assistance in the form of loans.or grants. 


History: Laws 1994, ch. 146, § 2. 


58-18B-3. Definitions. 


As used in the Low-Income Housing Trust Act [58-18B-1 NMSA 1978]: 

A. "appropriate financial institution service charges and fees" means those service charges and 
fees that a financial institution charges its customers on demand deposit accounts; 

B. "division" means the financial institutions division of the regulation and licensing depart- 
ment; 
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C. "escrow closing agent" means an escrow agent other than a title: company that acts in the 
normal course of business as the agent of the seller and buyer of real estate for the purpose of con- 
summating a sale, including the performance of the following functions: 

(1) preparation of deeds, mortgages, promissory notes; deeds of trust; real estate contracts, 
assignments or other documents incidental to the:sale as permitted by law; 

(2) calculations and: disbursements: of prorated taxes, insurance premiums, utility bills 
and other charges incidental to the sale;, 

(3): preparation of sellers':and buyers' closing patents 

(4) . supervision of signing of documents; 

' (5) collection and disbursement of down i Cap realtors’ commissions, fees and other 
charges: pursuant toa sales agreement; and 

(6) recordation of documents; i 

D. "escrow servicing agent" means a person who in the normal course of business collects amd 
disburses funds received from real estate- related. fohaseting instruments on behalf of a lender or 
borrower; ) 

KE. . "first-time eho Lnieulin means: f 

(1) an individual or the individual's spouse sehin has on owned a home other than a manu- 
factured home during the three-year period prior to the purchase of a home; or 
(2) an individual who is a displaced homemaker or a single parent; 

F,. "fund" means the:land title trust fund created pursuant to the provisions of the Land Title 
Trust Fund Act [58-28-1 NMSA 1978]; 

G. "low-income persons" means a household consisting of a single individual or a family or 
unrelated individuals living together when the household's total annual income does not exceed 
eighty percent of the median income for the area, as:determined by the United States department 
of housing and urban development and. as adjusted for: family size, or other income ceiling deter- 
mined for the area on the basis of that department's findings that such variations are necessary 
because of prevailing levels of construction.costs or fair market: rents or unusually high or low 
family incomes; 

H. ."person"-means an individual or any other legal entity; 

I, "property manager" means a;person who. acts in the normal course of business as the 
agent for the owner of real property for the purpose of property rental, leasing and manage- 
ment; and 

J.. "trustee" means the New. Mexico mortgage finance authority, ~ 


? 


History: Laws 1994, ch. 146, §. 3; 1997, ch. 118, § 9; 
1999, ch. 41, § 1; 2003, ch. 304, §2. 


Cross references. — For provisions petthinshie tai 
the New Mexico mortgage finance authority, see 58-18-1 | 


NMSA 1978. 


The 2003 amendment, effective June 20, 2003, added, 


Subsection J, 
The 1999 amendment, effective July 1, 1999, de- 


leted "but not limited to" following "including" in the 


58-18B-4. Repealed. 


Repeals, — Laws. 1999, ch. 41, § 8 repeals 58-18B-4 
NMSA 1978, as enacted. by Laws 1994, ch. 146, § 9, relat- 
ing to the creation of the low-income housing trust fund, 


introductory language of Subsection C, and in Subsection 
F substituted "land title trust" for "low-income housing 
trust" and "Land Title Trust Fund Act" for “Low-Income 
Housing Trust Act". » 

‘The 1997 amendment, effective April, 9, 1997,,substi- 
tuted "other than a title" for "or insurer or title insurance" 
in Subsection C. ~ 


effective July 1/1999, For:provisions of former section, see 
the 1998 NMSA 1978 on NMOneSource.com: 


58-18B-5. Trust accounts; escrow accounts; special accounts; pooled 
_ interest-bearing accounts; disposition of earned interest on 


certain accounts. 


A. Every real estate broker who maintains a trust or escrow account as required pursuant to 
the provisions of Paragraph (8) of Subsection A of Section 61-29-12 NMSA 1978 may maintain a 
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pooled interest-bearing escrow account and may og all customer funds into that account ex- 
cept for: 

(1) funds required ‘to be: cp mca into a property management trust account vitulon an 
express property management agreement; or 

(2) funds required to be deposited into an interest-bearing account: under an express 
agreement between the parties to a transaction and under which agreement provisions are made 
for the payment of interest to be earned on the funds deposited. 

B. Every escrow closing agent that maintains ‘a trust account or escrow account pursuant to 
the provisions of Section 58-22-20 NMSA 1978 shall maintain a pooled interest-bearing escrow 
account and shall deposit all customer funds into that account, except for funds required to be 
deposited into an interest-bearing account under an express agreement between the parties to 
a transaction and under which agreement provisions are made for the payment of-interest to be 
earned on the funds deposited. 

C.. The interest earned on customer funds deposited in a pooled iitbrestébéarkeg escrow ac- 
count pursuant to the provisions of Subsection A or B of this section, net of any appropriate finan- 
cial institution service charges and fees, shall be remitted monthly or quarterly from the financial 
institution in which the account is maintained to the fund. The account agreement between the 
depositor and the financial institution wa Si get provide for the redngee remittance of in- 
terest. : 

D. The provisions of this gbtink: do riot relieve a rohl estate broker or escrow closing agent from 
any obligations under other laws to ib hea and acpaunt for funds in a pooled interest-bearing 
account. 

E; The pooled interest-bearing escrow accounts authorized to be established pursuant to the 
provisions of this section shall be interest-bearing demand accounts from which withdrawals and 
transfers'can be made without delay, subject only to any notice gag ta the depository institution is 
required to observe by law or rule. 

F. The trustee shall adopt rules to carry out the provisions of the Low-Income Housing Trust 
Act [58-18B-1 NMSA 1978]. 

G. A person establishing and maintaining a pooled interest-bearing escrow account re- 
quired by the provisions of Subsection A or B of this section is not required to make disclosure 
to a person whose funds are placed in the account of the disposition of interest earned on the 
account. 

H. An escrow servicing agent shall not be required to establish and maintain a pooled witerdat- 
bearing escrow account pursuant to the provisions of Subsection A or B of this section. 

I. A property manager shall not be required to establish and maintain a pooled interest-bearing 
escrow account pursuant to the provisions of Subsection A or B of this section. 

J. Real estate brokers and escrow closing agents shall enroll and instruct participating finan- 
cial institutions on how to establish a pooled interest-bearing escrow account and how to authorize 
remittance of accrued interest less service charges to the fund. 

K. A real estate broker or an escrow closing agent shall not be required to establish and main- 
tain a pooled interest-bearing escrow account pursuant to the provisions of Subsection A or B’of 
this section if no financial institution in the community where the broker or agent maintains his 
principal place of business provides or offers that type of account. 


History: Laws 1994, ch. 146, § 10; 1999, ch. 41, §- 2; of Subsection C, substituted "authorized" for "required" in 
2003, ch. 304, § 3. Subsection E, deleted former Subsection F, relating to the 

The 2003 amendment: effective June 20, 2003, in New Mexico real estate commission adopting and promul- 
Subsection A, inserted "Paragraph (8) of" following "the gating regulations regarding procedures and forms to be 
provisions of' and substituted "A" for "H" following "Sub- used in establishing and operating the accounts required 
section"; substituted "rule" for."regulation" at the end of. pursuant to the provisions of Subsection A, and requiring 
Subsection H; and substituted "trustee" for "director of the the director of the division to do the same regarding ac- 
division" following "The" in Subsection F, counts required pursuant to the provisions of Subsection 

The 1999 amendment, effective July 1, 1999, substi- B, and added Subsection F. 


tuted "provisions" for "requirements" in the first sentence 
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58-18B-6. Pooled interest-bearing escrow accounts authorized to be 
made available; computation of interest; reports. 


A. Any depository institution regulated by the division that maintains trust or escrow ac- 
counts for customers may establish and make available pooled interest-bearing accounts. In- 
terest on a pooled interest-bearing account shall be computed on the daily collected balance of 
the account or as otherwise computed in accordance with the institution's standard accounting 
practices. 

B. Any depository institution participating in the program and making a remittance of interest 
to the fund pursuant to the provisions of Section 58-18B-5 NMSA 1978 shall, at the time of remit- 
tance, transmit a report to the trustee showing: 

(1) the name of the account holder for whom the remittance is sent; 

(2) the rate of interest used to compute the earned interest; 

(3) the amount, if any, of appropriate financial institution service charges and fees de- 
ducted; and 

(4) the account balance as of the ending date of the reporting period. 

C. Remittances to the fund shall be made at least quarterly, no later than the tenth day of the 
month, 

D. A copy of the report required to be made pursuant to the provisions of Subsection B of this 
section shall be sent to the person in whose name the account is maintained. 


History: Laws 1994, ch. 146, § 11; 1999, ch. 41, § 3. statutory references, and substituted "trustee" for "trust"; 
The 1999 amendment, effective July 1, 1999, in the and deleted "low-income housing trust" following "Remit- 
introductory language in Subsection B deleted “low- tances to the" in Subsection C. 


income housing trust" following "interest to the", updated 


58-18B-7. Use of money from fund. 


Money from the fund and other sources shall be used in accordance with the provisions of the 
Land Title Trust Fund Act [58-28-1 NMSA 1978]. 


History: Laws 1994, ch. 146, § 12; 1999, ch. 41, § 4. the fund and other sources which could be used to finance 

The 1999 amendment, effective July 1, 1999, sub- loans or grant projects to provide housing for low-income 
stituted "from fund" for "for loans and grant projects to persons and listed activities ag for assistance from 
provide housing; eligible activities" in the catchline, and the fund. 


rewrote the section, which formerly related to money from 


58-18B-8, 58-18B-9. Repealed. 


Repeals. — Laws 1999, ch. 41, § 8 repeals 58-18B-8 and ‘provide preconstruction. technical assistance to eligible 
58-18B-9 NMSA 1978, as enacted by Laws 1994, ch,146, recipients seeking to construct, rehabilitate or finance 
$§ 13 and 14, relating to organizations eligible to receive housing-related services for low-income persons, effec- 
assistance from the trust under the Low-Income Hous- tive July 1, 1999. For provisions of former sections, see the 
ing Trust Act and to money from the fund being used to 1998 NMSA 1978 on NMOneSource.com. 


58-18B-10. Conflict with federal requirements. 


_ If any part of the Low-Income Housing Trust Act [58-18B-1 NMSA 1978] is found to be in con- 
flict. with federal requirements that are a prescribed condition to the allocation of federal funds 
to the state, the conflicting part of that act is inoperative solely to the extent of the conflict and 
with respect to the agencies directly affected, and this finding does not affect the operation of the 
remainder of that act in its application to the agencies concerned. The rules adopted pursuant to 
the provisions of the Low-Income Housing Trust Act shall meet those federal requirements that 
are a necessary condition to the receipt of federal funds by the state. 


History: Laws 1994, ch. 146, § 15. 
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58-18B-11. Repealed. 


Repeals. — Laws 1999, ch. 41, § 8 repeals 58-18B-11° - Low-Income Housing Trust Act, effective July 1, 1999. For 


NMSA 1978, as enacted by Laws 1994, ch. 146, § 16, relat-- provisions of former section, see the 1998 NMSA 1978 on 
ing to money from the fund being-used to match federal, * NMOneSource.com, * 
local or private money for projects authorized under the 
New Mexico Housing Trust Fund | 
Sec. Sec.” b SO Sha 
58-18C-1. Short title. > 4. 68-18C-6. Award of funds; accountability, | 
58-18C-2. Purpose. 7 58-18C-7.. Use of funds; eligible activities. 
58-18C-3. Definitions. §8-18C-8. Conflict with federal requirements, 
58-180-4, New Mexico housing trust fund created. 58-18C-9.. Matching funds. 


58-18C-5. Advisory committee created. 


58-18C-1. Short title. 


Sections 1 through 9 of this act [58-18C-1 NMSA 1978] may be cited as the "New Mexico Haus- 
ing Trust Fund Act". 


History: Laws 2005, ch. 105, § 1. , Effective dates. — Laws 2005, ch. 105, § 11 makes the 
act effective duly 1, 2005. 


58-18C-2. Purpose. 


The purpose of the New Mexico Housing Trust Fund Act is to provide flexible funding for 
housing initiatives in order to produce and preserve significant housing investment in the 
state, 


History: Laws 2005, ch. 105, § 2; 2021, ch. 24, § 1. act to include the preservation of housing; after "to pro- 


The 2021 amendment, effective April 5, 2021, ex- duce", added "and preserve", and after "significant", de- 
panded the purpose of the New Mexico housing trust fund leted "additional": , 


58-18C-3. Definitions. 


As used in the New Mexico Housing Trust Fund Act: 

A. "affordable housing" means residential housing primarily for persons or households of low 
or moderate income; 

B. "authority" means the New Mexico mortgage finance authority; 

C. "committee" means the New Mexico housing trust fund advisory committee; 

D. fund! means the New Mexico housing trust fund; 

E. "persons of low or moderate income" means persons and heisosiolte within nied state who 
are determined by the authority to lack sufficient income to pay enough to cause private enter- 
prise to build and preserve an adequate supply of decent, safe and sanitary residential housing in 
their locality or in an area reasonably accessible to their locality and whose incomes are below the 
income levels established by the authority to be in need of the assistance made available by the 
New Mexico Housing Trust Fund Act, vac into consideration, tions limitation, such factors 
as defined under that act; and mds 

F.. "residential housing" means any building, structure or portion thereof inde’ is primarily oc- 
cupied, or designed or intended primarily for occupancy, as a'residence by one or more households 
and any real property that is offered for sale or lease for the construction or location thereon 
of such a building, structure or portion thereof. "Residential housing" includes congregate hous- 
ing, manufactured homes and housing intended to provide or providing transitional or temporary 
housing for homeless persons. 


~ 
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History: Laws 2005, ch. 105, § 3; 2021, ch. 24, § 2. expanded purpose of the New Mexico Housing Trust Fund 
The 2021 amendment, effective April 5, 2021, revised Act; and i in Subsection E, after "to build", added "and pre- 
the definition of "persons of low or moderate income" to serve". 


conform to the inclusion of preservation of housing in the 


58-18C-4. New Mexico housing trust fund created. 


A. The "New Mexico housing trust fund" is created in the authority. The fund shall consist 
of all distributions, appropriations and other allocations made to the fund. Earnings of the fund 
shall be credited to the fund, and unexpended and unencumbered balances in the fund shall not 
revert to any other fund except as provided in Subsection D of this section. The authority shall be 
the trustee for the fund, and the state investment council shall be the investment agent for the 
fund. The fund may consist of such subaccounts as the authority deems necessary to carry out the 
purpose of the fund. 

B. The fund shall consist of revenue from the following recurring sources: 

(1) appropriations and transfers from the general fund; 

(2) proceeds of severance tax bonds issued pursuant to Section 1 [7-27-49 NMSA 1978] 
of this 2022 act and any payments of principal of and interest on loans for projects funded by the 
proceeds of those bonds; 

(3) any other money appropriated or distributed to the fund; or 

_(4) any private contributions to the fund. 

C.. Money in the fund is appropriated to the authority for the purposes of carrying out the 
provisions of the New Mexico Housing Trust Fund Act [58-18C-1 to 58-18C-9 NMSA 1978]. The 
authority shall prioritize expending or encumbering balances in the fund from payments of prin- 
cipal of and interest on loans for projects funded by the proceeds of severance tax bonds prior to 
expending or encumbering any proceeds from more recently issued bonds, 

D.. The authority shall monitor and ensure proper reversions of severance tax bond proceeds as 
required by Section 1 of this 2022 act. 


History: Laws 2005, ch. 105, § 4; 2022, ch. 38, § 2. necessary to carry out the purpose of the fund.”; in Sub- 

The 2022 amendment, effective May 18, 2022, re- section B, added a new Paragraph B(2) and redesignated 
quired the New Mexico Mortgage Finance Authority to former Paragraphs B(2) and B(3) as Paragraphs B(3) and 
prioritize expending or encumbering certain balances B(4), respectively; in Subsection C, added "The authority 
in the New Mexico housing trust fund; in Subsection A, shall prioritize expending or encumbering balances in the 
after "appropriations", added "and other allocations", af- fund from payments of principal of and interest on loans 
ter "shall not revert to any other fund", added "except as for projects funded by the proceeds of severance tax bonds 
provided in Subsection -D of this section", and after "shall prior to expending or encumbering any proceeds. from 
be the investment agent for the fund", added "The fund more recently issued bonds"; and added Subsection D. 


may consist of such subaccounts as the authority deems 


58-18C-5. Advisory committee created. 


A. The "New Mexico housing trust fund advisory committee" is created. The committee shall 
consist of the following nine members, who shall represent geographicalty the state, affordable 
housing advocates and practitioners: 

(1) three public members appointed by the governor; 
(2) three public members appointed by the president pro tempore of the senate; and 
(3) three public members appointed by the speaker of the house of representatives. 

B. Members of the committee shall be appointed for two-year terms and shall be eligible for 
reappointment. Vacancies shall be filled by the appropriate appointing authority. 

C. The committee shall be advisory to the authority and shall be subject to oversight by the 
Mortgage Finance Authority Act oversight committee. 

D.. The committee shall review all project applications or program guidelines and make recom- 
mendations to the authority for funding them. The committee shall not be involved in or advisory 
to the authority in matters relating to the investment of the fund. 

E. The committee shall adopt rules regarding: 

(1) the time, place and procedures of committee meetings; and 
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(2) the procedures for the review of and standards for recommending applications or prO- 
gram guidelines for loans or grant projects. 


History: Laws 2005, ch. 105, § 5; 2021, ch. 24, § 3. : regarding program guidelines; in Subsection D, after "ap- 


The 2021 amendment, effective April 5, 2021, re- plications", added "or program guidelines"; and in Sub- 
quired the New Mexico housing trust fund’advisory com- ~ section E, Paragraph E(2), after "applications"; added “or 
mittee to review all program guidelines and adopt rules program guidelines". 


58-18C-6. Award of funds; accountability. 


A... Trust funds shall be,awarded either on a competitive basis or based on need as deter- 
mined by the authority. The:authority's, staff shall work with the committee to develop an ap- 
plication and applicant. scoring,mechanism or program guidelines that encourage applicants 
to develop solutions that are responsive to local needs and are consistent with sound, housing 
policy. 

B. The authority's governing ‘body shall be responsible for ensuring that on an overall batcis the 
total funds awarded for housing activities attract at least three times as much funding from other 
sources. | 


History: Laws 2005, ch. 105, §.6; 2021, ch. 24, § 4. - committee to develop program guidelines; in Subsection 


The 2021 amendment, effective April 5, 2021, autho- A, after "awarded", added "either", after "competitive ba- 
rized trust funds to be awarded based on need as deter- sis", added "or based on need as determined by the au- 
mined by the New Mexico mortgage finance authority, thority, and after "scoring mechanism"; added "or program 
permitted the New Mexico mortgage finance authority to. Age mae and ini Subsection B, after "ensuring that. on. 
work with the New Mexico housing trust fund advisory "deleted "annual" and added "overall". 


58-18C-7. Use of funds; eligible activities.. 


Money from the fund and matching funds from other sources may be used to finance in whole or 
in part any loans or grant projects that will provide affordable housing. Money from the fund may 
also be used to reimburse the authority for actual expenses incurred in administering the fund i in 
an amount not to exceed five percent of total funds disbursed from the fund. 


History: Laws 2005, ch. 105, § 7. Effective btea: we Laws 2005, ch. 105, § 11 makes the 
act effective July 1, 2005. 


58-18C-8. Conflict with federal requirements. 


If any part of the New Mexico Housing Trust Fund Act [58-18C-1 NMSA 1978] is found to 
be in conflict with federal requirements that are a prescribed condition to the allocation of 
federal funds to the state, the conflicting part of that act is inoperative solely to the extent, of 
the conflict and with respect to the agencies directly affected, and this finding does not affect 
the operation of the remainder of that. act.in.its application to the agencies concerned. The 
rules adopted pursuant to the provisions of the New Mexico Housing Trust Fund Act shall 
meet those federal requirements that are a necessary condition,to ite receipt of federal funds 
by the state. 


History: Laws 2005, ch. 105, § 8. Effective dates, — Lee 2005, ch. 105, 8 ilhy makes the 
~ act effective July 1, plac 


58-18C-9. Matching funds. | 


Money from the fund may be used to match federal, local or private money to be used for projects 
authorized under the New Mexico Housing Trust Fund Act [58-18C-1 NMSA 197 8]. 


History: Laws 2005, ch. 105, § 9. . | Effective ‘aapeee — Laws 2005, ch. 105, § 11 makes the 
act effective July 1 2005. 
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: ARTICLE 19 


Motor Vehicle Sales Finance 


Sec. - Sec. 
58-19-1. Short title. ti ; 58-19-8. Repealed: 
58-19-2. Definitions. _ ,...68-19-9, Credit upon anticipation of payments, 
58-19-3. Licensing of sales finance companies required; 58-19-10. Refinancing retail installment contract. 
denial of license; provision for out-of-state 58-19-10.1. Loan to refinance motor vehicle sale. 
licenses. 58-19-11. Penalty. 
58-19-4. Suspension or revocation of licenses; renewal li- 58-19-12... Waiver. 
cense denied; appeals. ~ §8-19-13.° Creditor compliance with federal regulation 
58-19-5. Investigations; complaints; examinations; fees. deemed compliance with this act. 
58-19-6, Powers of director, 58-19-14. . Validity of assignment of contracts. 
58-19-7. Retail installment contracts; requirements; pro- , 
hibitions. a 


58-19-1. Short titles: 
_ Chapter 58, Article 19 NMSA 1978 may.be cited.as the "Motor Vehicle Sales Finance Act. 


History: 1953 Comp., § 50- 15-1, enacted by Laws. The 2001 amendment, effective June 15, 2001, substi- 
1959, ch. 204, § 1; 2001, ch. 123, § 1" __ tuted "Chapter 58, Article 19 NMSA 1978" for "This act". 


58-19-2. Definitions. ’ 


As used in the Motor Vehicle Sales Finance Act: 

A. "motor vehicles" means automobiles, recreational vehicles, Pereenanal travel trailers, trail- 
ers, motorcycles, trucks, semi-trailers, truck tractors and buses designed and used primarily to 
transport persons or property on.a public highway, farm machinery and all vehicles new or used, 
with any power other than muscular power except boat trailers, aircraft or any vehicle that runs 
only on rails or tracks, but does not include any motor vehicle having a gross vehicle weight of ten 
thousand pounds or more purchased primarily for business or commercial purposes; 

B. "retail buyer" or "buyer" means a person who buys a motor vehicle primarily for personal, 
family or household purposes from a retail seller and who executes a retail installment contract in 
connection therewith; 

C. "retail seller" or "seller" means a person who sells a motor vehicle to a retail buyer 0 or subject 
to a retail installment contract; 

D. "holder" of a retail installment contract means the retail suite of the motor vehicle under or 
subject to the contract or, if the contractis purchased by a sales finance company or other assignee, 
the sales finance company or other assignee; 

E. "retail installment transaction" means any transaction evidenced by a retail installment 
contract entered into between a retail buyer and a retail seller wherein the retail buyer buys a mo- 
tor vehicle from the retail seller at a time price payable in one or more deferred installments. The 
cash sale price of the motor vehicle, the amount:included for insurance and;other benefits if a sepa- 
rate charge i is made therefor, official fees.and the finance charge together constitute the time price; 

F. "retail installment contract" or "contract" means an agreement, entered into in this state 
or made subject to the laws of this:state, pursuant to which the title to or a lien upon the motor 
vehicle that is the subject matter of a retail installment transaction is retained or taken by a re- 
tail seller from a retail buyer as security for the buyer's obligation. The term includes:a chattel 
mortgage, a conditional sales contract and a contract for the bailment or leasing of a motor vehicle 
by which the bailee or lessee contracts to pay as compensation for its use a sum substantially 
equivalent to or in excess:of its value and by which it is agreed that the bailee or lessee is bound 
to become or has the option of becoming the owner of the motor vehicle upon full compliance with 
the provisions of the contract; 

G. "cash sale price" means the price stated i ina aa) installment contract for which the seller 
would have sold to the buyer, and the buyer would have bought from the seller, the motor vehicle 
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that is the subject matter of the retail:installment contract, if the sale had been a sale for cash 
instead of a retail installment transaction. Cash sale price may include any taxes, registration fee, 
certificate of title fee, license-and other fees and charges for accessories and their installation and 
for delivery, servicing, repairing or improving the motor vehicle; 

H. "official fees" means the fee prescribed by law for filing, recording or otherwise perfecting 
and releasing or satisfying a retained title or a lien created by a retail installment contract; 

I. "finance charge" means the amount agreed upon between the buyer and the seller to be 
added to the aggregate of the cash sale price, the amount, if any, included for insurance and other 
benefits and official fees, in determining the time price; 

J. "person" means an individual, partnership, corporation, association and any other group 
however organized; 

K. "sales finance company" means a person engaged in whole or in part in 1 the business of 
purchasing retail installment contracts from one or more retail sellers. The term includes a bank, 
trust company, private banker, small loan licensee, industrial bank or investment company, if so 
engaged; the term also includes a retail seller engaged in whole or in part in the business of creat- 
ing and holding retail installment contracts that exceed a total aggregate outstanding indebted- 
ness of one hundred thousand dollars ($100,000); 

L. "director" means the director of the financial institutions division of the regulation and li- 
censing department or a duly authorized agent designated by the director; 

M. "year" means a period of three hundred sixty-five days; "month" means one-twelfth of a 
year; and "day" means one three-hundred-sixty-fifth of a year; and ' 

N. "nationwide multistate licensing system and registry" means a licensing system developed 
and maintained by the conference of state bank supervisors and the American association of resi- 
dential mortgage regulators pursuant to the federal Secure and Fair Enforcement for Mortgage 
Licensing Act of 2008 to manage mortgage licenses and other financial services licenses, or a suc- 
cessor registry. 


. 


History: 1953 Comp., § 50-15-2, enacted by Laws 
1959, ch. 204, § 2; 1975, ch. 274, § 1; 1979, ch. 388, § 


1; 1983, ch, 10, § 1; 1983, ch. 315, § 3; 1984, ch. 16, § 15, 


2001, ch. 123, § 2; 2019, ch. 144, § 1. 

The 2019 amendment, effective July 1, 2019, defined 
"nationwide multistate licensing system and registry" and 
revised the definition of "director" as used. in the Motor 
Vehicle Sales Finance Act; in Subsection L, after "depart- 
ment", added "or a duly authorized agent designated by 
the director"; and added new Subsection N. 

The 2001 amendment, effective June 15, 2001, de- 
leted "as limited in the Motor Vehicle Sales Finance Act" 
preceding "to be added to" in Subsection I. 


ANNOTATIONS 


Section applicable only to land, and not wa- 
ter, "motor vehicles". — Applying the rule of "the last 


antecedent" to Subsection A, the phrase "all vehicles new 
or used, with any power other than muscular" must be 
read in relation to the words going before. The legislature 
intended this section to apply only to "motor vehicles" de- 
signed to move over land rather than water. 1961-62 Op. 


: Att'y Gen. No. 61-47, 


Road construction equipment not considered 've- 
hicle". — Road construction equipment such as power 
shovels and earth moving equipment is not a "vehicle" . 
within the meaning of Subsection A, and the financing of 
such equipment is not subject to the provisions of this ar- 
ticle. 1959-60 Op. Att'y Gen. No, 59-62, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction of statutes regulating form and contents of mo- 
tor vehicle installment sales contracts, 14 A.L.R.3d 330, 
46 A.L.R. Fed. 657. 


58-19-3. Licensing of sales finance companies required; denial of 
license; provision for out-of-state licenses. 


A. A person shall not engage in the business of a sales finance company in this state without a 
license as provided in the Motor Vehicle Sales Finance Act; provided, however, that a state or na- 
tional bank authorized to do business in this state shall not be required to obtain a license under 
that act: but shall comply with all of its other provisions. 

B. The application for a license shall be in writing, under oath and in the form irbaekthiel by 
the director. The application shall contain the name of the applicant; date of incorporation, if incor- 
porated; the address where the business is or is to be conducted and similar information as to any 
branch office of the applicant; the name and resident address of the owner or partners or, if a cor- 
poration or association, of the directors, trustees and. shai is officers; and such other pertinent 
information as the director may require. 
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C. The license fee for each calendar year or part thereof shall be four hundred dollars ($400) 
for the principal place of business of the licensee and four hundred dollars ($400) for each branch 
of the licensee maintained in this state. For a license maintained out of this state, the license fee 
shall be five hundred dollars ($500) for each office. All fees shall be deposited with the state trea- 
surer for deposit and transfer as provided in Section 9-16-14 NMSA 1978. 

D. Each license shall specify the location of the office or branch. In case a location is changed, 
the director shall endorse the change of location on the license upon payment to the director by the 
licensee of a duplicate license fee of twenty-five dollars ($25.00). 

EK. Applicants for a license issued pursuant to the Motor Vehicle Sales Finance Act shall apply 
using a form prescribed by the director. Information required on the.form shall be set forth by rule, 
instruction or procedure of the director, and may be changed or updated as necessary by the direc- 
tor in order to carry out the purposes of the Motor Vehicle Sales Finance Act. 

F. The director may establish relationships or contracts with the nationwide multistate licens- 
ing system and registry or other entities designated by the nationwide multistate licensing system 
and registry to collect and maintain records and process transaction fees or other fees related to 
licenses issued pursuant to the Motor Vehicle Sales Finance Act. 

G. In an application for a license issued pursuant to the Motor Vehicle Sales Finance Act, the 
applicant shall, at a minimum, furnish to the nationwide multistate licensing system and registry 
information concerning the applicant's identity, including: 

(1) the applicant's personal history and experience in a form ni adapt by the nationwide 
multistate licensing system and registry; and 

(2) authorization for the nationwide multistate licensing system:and registry and the di- 
rector to obtain information related to any administrative, civil or Se findings by any govern- 
mental jurisdiction regarding the applicant. 

H. The director may use the nationwide multistate ater system and registry as a chan- 
neling agent for requesting'and distributing information provided pursuant to Paragraphs (1) and 
(2) of Subsection G of this section to and from any source as deemed appropriate by the director. 

I, Upon the filing of an application and the payment of the fee, the director shall issue to the ap- 
plicant a license to engage in the business of a sales finance company under and in accordance with the 
provisions of the Motor Vehicle Sales Finance Act for a period that shall expire on December 31 next 
following the date of its’ issuance. The license shall not be transferable or assignable. A licensee shall 
not transact any business provided for by the Motor Vehicle Sales Finance Act under any other name. 

J. The director shall deny a license under the Motor Vehicle Sales Finance Act if the director 
finds that: 

(1) the applicant has failed to pay the required foie 

(2). the applicant has willfully furnished the director with false or misleading information 
in the application; or 

(8) thereis reason to believe that the financial responsibility, character and general Fal ged 
of the applicant for an original license and of the individual members and beneficiaries thereof, if 
the applicant is a copartnership, association or trust, and of the officers and directors thereof, if 
the applicant is a corporation, are such as to warrant belief that the business will not be operated 
lawfully, honestly, fairly and efficiently within the declared purposes and spirit of that act. 

If an original license is denied by the director, the director shall ae eee ety, notify the appli- 
cant in writing setting forth the reasons for denial. 

K... The director may issue a’motor vehicle sales finance company aaa to an applicant who 
applies for such a license to be located outside the state, if the applicant: 

(1) files an application on a form prescribed by the director enclosing a license fee of five 
hundred dollars ($500); 

(2) maintains, at all times, an agent for service of process, who shall be a ici dist of New 
Mexico; and 

(3) complies with all sections of the Motor Vehicle Sales Finance Act’and any rules and 
regulations that may be promulgated by the director and complies with all statutes relating to 
money, interest and usury that are applicable to motor vehicle sales finance companies, 

A motor vehicle sales finance company license may be granted to an applicant anywhere in the 
United States. Local situs is not a requirement for the granting of a license to an out-of-state applicant. 
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History: 1958 Comp., §/ 50-15-38, enacted by Laws. __ branch", deleted "and the license shall,be! conspicuously 


1959, ch. 204, § 3; 1979, ch. 388, § 2; 1987, ch, 292,.§ 6; displayed. in the office or branch"; and added new Subsec- 

1987, ch. 298, § 6; 1989, ch. 209, § 11; 2019, ch. 144, § 2. tions EK through H and redesignated former Subsections E 
The 2019 amendment, effective July 1, 2019, revised- through G as Subsections I through K, respectively.. 

certain licensing procedures for the licensing of sales fi-- 

nance companies, and provided for the director of the ANNOTATIONS 

financial institutions division of the regulation and li- Am, Jur 2d, ALR. and:C.J.S. references. — 51 Aare 

censing department to utilize the nationwide multistate tO ie Od Tigers and Permits §§ 1 to 15, 

licensing system and registry to receive and process ap- 53 OS. Licenses §'7, 


plications for licenses; in Subsection D, after."office or 


58- 19-4. Suspeiision: or revocation of edishes} renewal license denied; 
appeals. ~ 


«A. ‘Renewal of a license originally granted under the Motor Vehicle Sales Finance Act [58-19-1 
NMSA 1978] may be denied:or a license may be saciaerta or revoked by the director on any of the 
following grounds: 

(1) material misstatement in application fer license; 

(2) willful failure to comply with ee provision of that act relating to retail installment 
contracts; 

(3) defrauding any tetail buyer to the buyer's detriment while a licensee under that act; 

(4). fraudulent misrepresentation, circumvention or concealment by the licensee through 
whatever subterfuge or device of any of the material particulars required to be stated:or furnished 
to the retail buyer under that act; or . 

(5) during the course of examination, the jicokia tes intentionally firnishbd the examiner or 
duly authorized representative with false or misleading information so as to Spout rage of 
apparent violations of that act: 

B. | If a licensee is a firm,;:association or teenie it shall be sufficient cause for the suspen- 
sion or revocation of a license that any officer, director or trustee of a licensed firm, association or 
corporation, or any member of a licensed partnership, has acted or failed to act in the conduct of 
the business under its license as would be cause for suspending or revoking a license to the person 
as an individual. Each licensee shall be responsible for the acts of any of its:employees while act- 
ing as its agent, if the licensee after actual knowledge of the acts retained the benefits, proceeds, 
profits or advantages accruing from the acts or otherwise ratified the acts. 

C. No license shall be:denied, suspended or revoked except after hearing. The director shall 
give the licensee at least ten days' written notice, in the form of an order to show cause, of the 
time and place of the hearing by certified mail addressed to the principal place of business. 
The-notice shall contain the grounds of complaint against the licensee: Any order suspending 
or revoking a license shall recite the grounds upon which the order is based. The order shall be 
entered upon the records of the director-and shall not be effective until after thirty days' written 
notice thereof, given after the entry, forwarded by certified mail to the licensee at his:principal 
place of business. No revocation, suspension or surrender of any license shall impair or affect the 
obligation of any lawful:retail installment contract acquired previously. by the licensee. 

D. Ajperson aggrieved by the denial, suspension or revocation of a license may file an apbees to 
the district court pursuant to the provisions of Section 39-3-1.1. NMSA 1978. 

EK. The director shall publish a notice that adicense has been revoked or suspended within 
thirty days after the revocation or suspension in a newspaper of general circulation in the county 
in which the licensee was fa busi. 


History: 1953 Comp., § 50-15- 4, enacted by Laws Subsection D, inserted a new Subsection D and made mi- 


1959, ch. 204, § 4; 1979, ch. 388, § 3; 1998, ch. 55, § 58; nor stylistic changes throughout the section. 
1999, ch. 265, § 62. Aste . 

The 1999 amendment, effective July 1, 1999, substituted ANNOTATIONS | 
"Section 39-3-1;1" for "Section 12-8A-1" in Subsection D. , iv _ 

The 1998 amendment, effective September 1, 1998, in hin Satan Sage stain eee spereeroeat 51 Amy 
the section heading, inserted "; appeals"; in Subparagraph 58 Cu. Ss. Licenses §§ 38, 39, 50 to 52, 54, 56, 57, 59, 


A(8), substituted "under that-act" for "hereunder"; in Sub- 60, 62. 
section C, deleted "thereon" following "hearing"; deleted ~ « 
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58-19-5. Investigations; complaints; examinations; fees. 


A. The director has the power to make such investigations as he deems necessary and, to the 
extent necessary for this purpose, may examine any licensee or any other.person and has the 
power to compe! the production of all relevant;books, records, accounts and documents. 

B.. Any retail buyer having reason to believe that the Motor Vehicle Sales Finance Act [58-19-1 
NMSA 1978] relating to his retail installment contract has been violated may file with the director 
a written complaint setting forth the details of the alleged violation; and the director, upon receipt 
of the complaint, may inspect the pertinent books, records, letters and contracts of the licensee and 
of the retail seller involved. . 

C. As a fee for conducting any examination or investigation pursuant to this section, a sales 
finance company shall pay to the director the costs of such examination or investigation, as deter- 
mined by the director. 


History: 1953 Comp., § 50-15-5, enacted by Laws ANNOTATIONS 
an “= gh eb ger eg me Eh ed “f Am. Jur, 2d, A.L.R. and C.J.S, references. — 2 Am. 


Jur. 2d Administrative Law § 122 et seq. 
73 C.J.S. Public Administrative Law and Procedure 
$§ 76 to 86. 


58-19-6. Powers of director. 


The director shall have power to issue subpoenas to compel the attendance of witnesses and the 
production of documents, papers, books, records and other evidence before him in any matter over 
which he has jurisdiction, control or supervision pursuant to the provisions of the Motor Vehicle 
Sales Finance Act [58-19-1 NMSA 1978]. The director shall have the power to administer oaths 
and affirmations to any person whose testimony is required. 

If any person shall refuse to obey such subpoena, to give testimony or to produce wiiddeatbe as re- 
quired thereby, any judge of any district court of this state may, upon application and proof of such 
refusal, make an order awarding process of subpoena, or subpoena duces tecum, for the witness 
to appear before the director to give testimony, and to produce evidence as required thereby, Upon 
filing such order in the office of the clerk of such court, the clerk shall issue process of subpoena, as 
directed, under the seal of the court, requiring the person to whom it is directed to appear at the 
time and place therein designated. . 

If any person served with a subpoena’ shall refuse to obey the same, to give testimony or to pro- 
duce evidence as required thereby, the director: may apply to any judge of the court issuing such 
subpoena for an attachment against such person, as for a contempt. The judge, upon satisfactory 
proof of such refusal, shall issue an attachment, directed to any sheriff, constable or police officer 
for the arrest of such person, and ‘upon his being brought before such judge, proceed to a hearing 
of the case. The judge shall have power to enforce obedience to such subpoena, the answering of 
any question and the production of any evidence, that may be proper by a fine, not exceeding three 
hundred dollars ($300), or by imprisonment in the county jail, or by both fine and imprisonment, 
and to tax such witness with the costs of such proceeding. 


History: 1953 eanbie 4 $ 5 ane 6, sicaceed by Laws yi ANNOTATIONS 


125?,.ch. 204.5 65 1972, ehy S88, § Bi Am. Jur. 2d, A.L.R. and C.J.S, references. — 2 Am. 


Jur. 2d Acatthinarhiive Law § 261 et seq. 
73 C.J.S, Public Administrative Law and Procedure §§ 
124, 132, 


58-19-7. Retail installment contracts; requirements; prohibitions. 


A. A retail installment contract shall be in writing and shall be signed by both the buyer and 
the seller; it shall be completed as to all essential provisions prior to its signing by the buyer. 

B. The printed portion of the contract, other than instructions for completion, shall be in at 
least eight-point type. The contract shall contain in a size equal to at least ten-point bold type the 
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following notice: "Notice to the Buyer: 1..Do not.sign.this contract before you read it or if it contains 
any blank spaces. 2. You are entitled to an exact copy of the contract you sign.". 

C.. The seller shall deliver to the buyer or mail to the buyer at the buyer's address shown on the 
contract a copy of the contract signed by the seller. Until the seller does so, a buyer who has not 
received delivery of the motor vehicle shall have the right to rescind the buyer's agreement and 
to receive a refund of all payments made and return of all goods traded in to the seller on account 
of or in contemplation of the contract; if such goods cannot be returned, the value thereof shall be 
paid by the seller. Any acknowledgment by the buyer or delivery of a copy of the contract shall be 
in a'size equal to at least ten-point bold type:and, if contained in the contract, shall ta wap 8 
above the buyer's signature. 

D. Any such agreement shall contain immediately before the buyer's hanatiite substantially 
the following notice printed or typed in a size equal to at least twelve-point bold type as follows: 


"NOTICE TO BUYER 


LIABILITY INSURANCE FOR BODILY INJURY CAUSED TO YOURSELF OR TO. OTHERS 
OR PROPERTY DAMAGE CAUSED TO OTHERS IS NOT PROVIDED WITH THIS AGREE- 
MENT. IF YOU DESIRE LIABILITY INSURANCE COVERAGE, YOU SHOULD OBTAIN SUCH 
COVERAGE FROM AN AGENT OF YOUR CHOICE.". 

E. The contract shall contain the following items: 

(1) the names of the seller and the buyer, the place of business of the seller, the residence 
or place of business of the buyer as specified by the buyer and a description of the motor vehicle, 
including its make, year model, modeland identification numbers or aie ga . 

(2) the cash sale price of the motor vehicle; | 

(8) the amount of the buyer's down payment and whether made in money or F pedese 

(4) the difference between items in Paragraphs (2) and (3) of this subsection; 

(5) the amount, if any, included for insurance and other benefits, specifying the types of 
coverage and benefits, and if it is the case, including as a benefit amounts paid or to be paid by the 
seller pursuant to agreement with the buyer to discharge a security interest, lien or lease interest 
on property traded in; 

(6) the amount of official fees; . 

(7) the principal balance, which is the sum of ‘Pords4 in Paragraphs ), (5) and (6) of this 
subsection; 

(8) the amount of the Afants charge; and 

(9) the time balance, which is the sum of items in Paragraphs (7) and 8) of this subsection, 
payable in installments by the buyer to the seller, the number of ReiSee Ets the amount of each 
installment and the due date or term thereof. 

The above items need not be stated in the sequence or order set forth, and ailditional items may 
be included to explain the calculations involved in determining the stated time balance to be my 
by the buyer. 

F. The amount, if any, included for insurance; which may be purchased by the: holder of the re- 
tail installment contract, shall not exceed’ the applicable premiums chargeable'in accordance with 
the rates filed with the office of superintendent of insurance. If dual interest insurance on the motor 
vehicle is purchased by the holder, it shall, within thirty days after execution of the retail install- 
ment contract, send or cause to be sent to the buyer a policy or policies or certificate of insurance 
written by an insurance company authorized to do business in this state, clearly setting forth the 
amount of the premium, the kind or kinds of insurance, the coverages and all the terms, exceptions, 
limitations, restrictions and conditions of the contract or contracts of insurance. The buyer shall 
have the privilege of purchasing such insurance from an agent or broker of the buyer's own selec- 
tion and of selecting an insurance company acceptable to the holder, and in such case, the inclusion 
of the insurance premium in the retail installment contract shall be optional with the seller. 

G. Ifany insurance is canceled or the premium adjusted, any refund of the insurance premium 
received by the holder shall be credited to the final maturing installments of the contract except to 
the extent applied toward payment for similar i insurance protecting the ee of the euyee and 
the holder or either of geal 
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H. The holder may, if the contract or refinancing agreement so provides, collect a delinquency 
and collection charge on each installment in default for a period not less than ten days, in an 
amount not in excess of five percent. of each installment or fifteen dollars ($15.00), whichever is 
less. In addition to such delinquency and collection charge, the contract may provide for the pay- 
ment of attorney fees not exceeding fifteen percent of the amount due and payable under such 
contract, where such contract is referred for collection to any attorney not a salaried pat Batts of 
the holder of the contract, plus the court costs. 

I. A buyer may transfer the buyer's equity in the motor vehicle at any time to matte person 
upon agreement by the holder, but. in such event, the holder of the contract shall be entitled to a 
transfer of equity fee, which shall not exceed twenty-five dollars ($25.00). 

J. No retail installment contract shall be signed by any party thereto when it contains blank 
spaces to be filled in after execution, except that if delivery of the motor vehicle is not made at the 
time of the execution of the contract, the identifying numbers or marks of the motor vehicle or 
similar information and the due date of the first installment may be inserted in the contract after 
its execution. The buyer's written acknowledgement, conforming to the requirements of Subsec- 
tion C of this section, of delivery of a copy of a contract shall be conclusive proof of such delivery, 
that the contract when signed did not contain any blank spaces except as herein provided and of 
compliance with this section in any action or proceeding by or against the holder of the contract. 

K: Upon written request from the buyer, the holder of a retail installment contract shall give 
or forward to the buyer a written statement of the dates and amounts of payments made and the 
total amount unpaid under such contract. A buyer shall be given a written receipt for any payment 
when made in cash. 

L. No provision in a retail installment contract relieving the seller from liability mendes any 
legal remedies that the buyer may have against the seller under the contract, or any separate in- 
strument of similar import executed in connection therewith, shall be enforceable. 

M. . In the event that the seller or the holder of the retail installment contract repossesses a 
motor vehicle, the buyer shall be zesponsible and liable for any deficiency in accordance with Sec- 
tion 55-9-608 NMSA 1978. 


History: 1953 Comp., § 50-15-7, enacted by Laws to the defendant's place of business to'see it, and either 
1959, ch. 204, § 7; 1973, ch. 243, § 1; 1975, ch. 256, § 1; at this point or on a second visit, discovering that it was 
1975, ch. 274, § 2; 1977, ch. 272, § 2; 1979, ch. 188, § 1; “not as ordered in several particulars, asked for a refund of 
1981, ch. 10, § 2; 1989, ch. 266, § 1; 2001, ch. 123, § 3; their down payment under this article; they had a right to 
2013, ch. 74, § 7. rescind the contract and receive a refund of the payments 

Cross references. — For the allowance of a reasonable they had made, since the contract was not. signed. by the 
attorney fee for the debtor, if prevailing in a civil action seller and the unit was never delivered to the buyers: White 
pursuant to this section, see 39-2-2 NMSA 1978. v. Singleton, 1975-NMCA-104, 88 N.M. 262, 539 P.2d 1024. 

The 2013 amendment, effective March 29, 2013, pro- Agreement compromising right to rescission 
hibited the amount for insurance from exceeding the rates and refund void. — An alleged compromise agreement 
filed with the superintendent of insurance; and in Subsec- whereby the plaintiffs who refused to accept the mobile 
tion F, in the first sentence, after "filed with the", added home they ordered allowed the defendant to retain their 
“office of superintendent of" and after "insurance", deleted down payment as a credit on another purchase, where the 
“division of the public regulation commission"; in Subsec- plaintiffs had a right under Subsection A(3) to rescission 
tion J, after "the requirements of", deleted "A" and added and refund, was unenforceable and void, because the eft 
"C"; and in Subsection M, after "Section", deleted "55-9- fect of the alleged compromise amounted to an attempted 
504" and added "55-9-608". ; waiver of the plaintiffs' rights, in violation of Section 58-19- 
~The 2001 amendment, effective June 15, 2001, in- © | 12NMSA 1978, and because of the general rule that trans- 
serted the language beginning “and if it is the case" in actions in violation of a statute prescribing penalties, such 
Paragraph B(5);,and substituted "insurance division of as those in Section 58-19-11A NMSA 1978, are void. White 
the public regulation commission" for ‘department ofin;. _, v. Singleton, 1975-NMCA-104, 88 N.M. 262, 539 P.2d 1024, 
surance of cd state corporation commission" in Subsec- ~ Authority to collect finance charges. — Persons 
tion C, licensed as sales finance companies are without any spe- 

» ..« eifie statutory authority under this article to; collect any 
ANNOTATIONS finance charges; because this could not have been what 


the legislature intended, one must find, in Section 56-8- 
11.1 NMSA 1978 (now repealed), the authority to collect 
_ finance charges. 1985 Op. Att'y Gen, No. 85-01, ; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction of statutes regulating form and contents of mo- 

tor vehicle installment sales contracts, 14 A. L, R. ye 830, 

46 A.L.R. Fed. 657. 


Effect of seller's failure to sign contract and deliver 
unit. — Where the plaintiffs signed a contract agreeing 
to buy a mobile home from the defendant, which contract 
was neither dated nor signed by the latter, paying a down 
payment toward the purchase price, and shortly after the 
mobile home arrived from the factory, the plaintiffs went 
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58-19-8. Repealed. 


Repeals. — Laws 1981, ch. 263, § 4, repealed 58-19-8 Compiler's notes. — Laws 1981, ch, 263, § 6, revived 
NMSA 1978, relating to the finance charge limitation, ef-- 58-19-8 NMSA 1978, effective July 1, 1983. 


fective July 1, 1981. Laws 1983, ch. 44, § 1, repealed Laws: aver; ch, 268, § 6, 
; effective June 30, 1983. 


58-19-9. Credit upon anticipation of oatrandltea: 


Notwithstanding the provisions of any retail installment contract to the contrary, any buyer 
may pay in full, at any time before maturity, the debt of any retail installment contract and in 
so paying such debt shall receive a refund credit thereon for such anticipation of payments. The 
amount of such refund shall represent at least as great a proportion of the finance charge as the 
sum of the monthly time balances, beginning one month after prepayment is made, bears to the 
sum of all the monthly time balances under the schedule of payments in the contract (commonly 
referred to as the rule of 78S [78's]). If the charge as so computed is less than twenty-five dollars 
($25.00), then a maximum charge of twenty-five dollars ($25.00) and no more may be retained. 
Where the amount of credit is less than one dollar ($1.00), no refund need be made. 


History: 1953 Comp., § 50-15-9, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch, 204, § 9. inserted by the compiler and is not part of the law. 


58-19-10. Refinancing retail installment contract. 


The holder of a contract, upon request by the buyer, may extend the scheduled due date of all 
or any part of any installment or defer payment or renew or restate the unpaid time balance of 
such contract, the amount of the installments and the time schedule therefor and may collect for 
such extension, deferment, renewal or restatement a refinance charge computed at the discretion 
of the holder, under either of the following optional methods of computation at the rates indicated 
as follows: 

OPTION 1. In the event one or more installments are extended, deferred or restated, the holder 
may compute an extension charge on the amount of the installment payment or payments or 
part thereof which is extended, for the period of time for which each payment, or part thereof is 
extended, deferred or restated, at the following rates on contracts originally in the respective clas- 
sification of motor vehicles set forth in Section 8A of this act: 


Class 1 1 percent per month 
Class 2 ' 11/2 percent per month 
Class 3 and 4 2 percent permonth _ 


Such extension charges may be computed on the basis of a full month for any fractional month 
period in excess of ten days. 

OPTION 2. In the event the unpaid time balance of the contract is extended, deferred, renewed 
or restated, the holder may compute a refinance charge on such amount by adding to the unpaid 
time balance the cost for insurance and other benefits incidental to the refinancing plus any ac- 
crued delinquency and collection charges, and deducting any refund which may be due the buyer by 
prepayment pursuant to Section 9 [68-19-9 NMSA 1978] of the Motor Vehicle Sales Finance Act, at 
the rate of the finance charge specified in Section 8A of this act and by reclassifying the motor ve- 
hicle by its then year model, for the term of the refinancing agreement, but otherwise subject to the 
provisions of this act governing computation of the original finance charge. The provisions of this 
act governing minimum finance charges and acquisition costs under the refund schedule shall not 
apply in calculating refinance charges on the contract renewed under this method of computation. 


History: 1953 Comp., § 50-15-10, enacted by Laws first sentence in OPTION 2, was compiled as 58-19-8A 
1959, ch. 204, § 10. NMSA 1978 and was repealed by Laws 1981, ch. 263, § 4. 
Compiler's notes. — "Section 8A of this act," referred 
to in the introductory paragraph of OPTION 1 and in the 
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§8-19-10.1 MOTOR VEHICLE SALES FINANCE 58-19-13 


58-19-10.1. Loan to refinance motor vehicle sale. 


Any transaction in the form of a loan, other than a retail installment contract, is not subject to 
the provisions of the Motor Vehicle Sales Finance Act [58-19-1 NMSA 1978], even though all or a 
portion of the proceeds of such transaction in the form of a loan are applied to the unpaid balance 
of a retail installment contract. 


History: 1978 Comp., § 58-19-10.1, enacted by Laws 
1981, ch. 182, § 1. 


58-19-11. Penalty. 


A. Any person who shall willfully violate any provision of the Motor Vehicle Sales Finance Act 
[58-19-1 NMSA 1978], or engage in the business of a sales finance company in this state without a 
license therefor as provided in this act, shall be guilty of a misdemeanor and upon conviction shall 
be punished by a fine not exceeding five hundred dollars ($500). 

B. A willful violation of any of the provisions of Section 7 [58-19-7 NMSA 1978] or 8 of this act 
by any person or individual shall bar recovery of the finance charge, delinquency and collection or 
other charges whatsoever by the owner or holder of the retail installment contract involved. 


History: 1953 Comp., § 50-15-11, enacted by Laws the defendant to retain their down payment as a credit 
1959, ch, 204, § 11. on another purchase, where the plaintiffs had a right 
C : . F : under Section 58-19-7A(8) NMSA 1978 to rescission and 
ompiler s notes. — The term "Section ...8 of this refund, was unenforceable and void, because the effect of 
act," referred to in Subsection B, was compiled as 58-19-8 the alleged compromise amounted to an attempted waiver 
NMSA 1978 and was repealed by Laws 1981, ch. 263, § 4. of the plaintiffs' rights, in violation of Section 58-19-12 
ANNOTATIONS NMSA 1978, and because of the general rule that transac- 

tions in violation of a statute prescribing penalties, such 

Transactions violating section void. — An alleged as those in Subsection A, are void. White v. Singleton, 


compromise agreement whereby the plaintiffs who re- 1975-NMCA-104, 88 N.M. 262, 539 P.2d 1024. 
fused to accept the mobile home they ordered allowed 


58-19-12. Waiver. 


Any waiver of the provisions of this act shall be unenforceable and void. 


History: 1953 Comp., § 50-15-12, enacted by Laws plaintiffs who refused to accept the mobile home they 
1959, ch. 204, § 12. ordered allowed the defendant to retain their down pay- 
Saving clauses. — Laws 1959, ch. 204, § 14, provides ment as a credit on another purchase, where the plain- 
that the act does not apply to contracts in effect prior to tiffs had a right under Section 58-19-7A(3) NMSA 1978 
its effective date. to rescission and refund, was unenforceable and void, 
Severability clauses. — Laws 1959, ch. 204, § 13, pro- because the effect of the alleged compromise amounted 
vides for the severability of the act if any part or applica- to an attempted waiver of the plaintiffs' rights, in viola- 
tion thereof is held invalid. tion of this section, and because of the general rule that 
transactions in violation of a statute prescribing penal- 

ANNOTATIONS ties, such as those in Section 58-19-11A NMSA 1978, are 


void. White v. Singleton, 1975-NMCA-104, 88 N.M. 262, 


Compromise amounting to attempted waiver 539 P.2d 1024. 


void. — An alleged, compromise agreement whereby the 


58-19-13. Creditor compliance with federal regulation deemed 
compliance with this act. 


Any creditor engaging in transactions subject to the provisions of the Motor Vehicle Sales Fi- 
nance Act [58-19-1 NMSA 1978] who complies with the provisions of 15 United States Code Sec- 
tions 1601 through 1665, and the regulations promulgated pursuant thereto, shall be deemed to 
have complied with applicable disclosure provisions of the Motor Vehicle Sales Finance Act. 


History: 1953 Comp., § 50-15-18, enacted by Laws 
1975, ch. 274, § 3. 
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58-19-14 FINANCIAL INSTITUTIONS AND REGULATIONS 58-21-1 


58-19-14. Validity of assignment of contracts. 


Any sales finance company may purchase or acquire, or agree to purchase or acquire, from any 
seller any contract on such terms and conditions as may be agreed upon between them. Filing of 
the assignment, notice to the buyer of the assignment and any requirement that the holder main- 
tain dominion over the payments or the motor vehicle if repossessed shall not be necessary to the 
validity of a written assignment of a contract as against creditors, subsequent purchasers, pledg- 
ees, mortgagees and lien claimants of the seller. Unless the buyer has notice of the assignment 
of his contract, payment thereunder made by the buyer to the last known holder of such contract 
shall be binding upon all subsequent holders. 


History: 1978 Comp., § 58-19-14, enacted by Laws 
1988, ch. 99, § A Hs 


ARTICLE 20 


Business of Selling Negotiable Checks, Drafts 
and Money Orders 


Sec. 
58-20-1. Repealed. 


58-20-1. Repealed. 


Repeals. — Laws 2016, ch. 88, § 1006 repealed 58-20-1 
NMSA 1978, -as enacted by. Laws 1965, ch. 293, § 1, re- 
oe to business of selling negotiable checks, drafts ‘and 


money orders regulated, effective July 1, 2017, For pro- 
visions of former section, see the 2016 NMSA 1978 on 
NM OneSource.com. 


ARTICLE 21 


Mortgage Loan Companies 


. Powers and duties of director. 

58-21-10. Subpoenas, oaths. and examination of wit- 
__ hesses; penalties. 

58-21-11. Keeping of records, 

58-21-12, Examination of records, 

58-21-13. Public inspection of applications. 

58-21-14, Notice of contemplated action; hearings. 

58-21-15. Investigations by director. 

58-21-16. Review of order of director. 

58-21-17. Escrow services. 

58-21-18. Permissible charges. 


Sec. 
58-21-1. Short title. 
§8-21-2. Definitions. 
58-21-3. License required; qualified manager. 
58-21-4, Application for license or renewal. 
58-21-5. License fees; duration of license. 
58-21-6. Persons exempt from licensing. 
58-21-7. Surety bond. 
58-21-8. Violations. 

1-9 

1-1 


58-21-1. Short title, 


Sec. 

58-21-19. Compliance with federal and state law. © 

58-21-20, False statement unlawful. 

58-21-21. Fraud unlawful. 

58-21-22. Penalties. 

58-21-23.. Filing and destruction of documenta... 

§8-21-23.1.. Repealed. . 

58-21-23.2. Funding of real estate transactions; enforce- 
ment, 

58-21-24. Repealed. 

58-21-25. No impairment of other remedies. 

58-21-26, Exemption from authority of superintendent of 
regulation and licensing. 

58-21-27. Repealed. 

58-21-28. Enforcement. 

58-21-29. Power of court to grant relief. 

58-21-30. Unlicensed activity. 

58-21-31, Licensee required disclosures. 


» © 58-21-32. Mortgage call reports. 


Chapter 58, Article 21 NMSA 1978 hea be cited as the "Mortgage Loaii Company Act". 


History: Laws 19838, ch. 86, § 1; 1989, ai 209, § 13; 
2009, ch. 122, § 25. 


The 2009 amendment, effective July 31 2009, 
changed: the name of the act from the "Mortgage Loan 
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58-21-2 MORTGAGE LOAN COMPANIES 58-21-2 


Company and Loan Broker Act" to the "Mortgage Loan ANNOTATIONS 
Company Act". 

Severability. — Laws 2009, ch. 122, § 60 provided that Am. Jur, 2d, A.L.R. and C.J.S. references. — Ven- 
if any part or application of this act is held invalid, the dor and purchaser: recovery for increased mortgage in- 
remainder or its application to other situations or persons terest costs where vendor fails or refuses to convey, 28 
shall not be affected. A.L.R.4th 1078, 


58-21-2. Definitions. 


As used in the Mortgage Loan Company Act: 

A. "affiliate" means a person who, directly or indirectly, through one or more intermediaries, 
controls or is controlled by or is under common control with another person; 

B. "branch office" means any location, including a divisional office, separate from the principal 
place of business of the mortgage loan company that is identified by any means to the public or 
customers as a location at which the licensee holds itself out as a mortgage loan company; 

C. "closing agent" means a person, including a title insurance agent or title insurance company, 
that acts in the normal course of business in a fiduciary capacity as a disinterested third party 
for the seller and buyer of real property for the purpose of consummating a sale of real property, 
including the performance of the following functions: 

(1) preparation of deeds, mortgages, promissory notes, deeds of trust, real estate contracts, 
assignments or other documents incidental to the sale as permitted by law; 

(2) calculations and disbursements of prorated taxes, insurance premiums, utility bills 
and other charges incidental to the sale; 

(3). preparation of sellers' and buyers' closing statements; : 

(4) supervision of signing of documents; 

(5) collection and disbursement of down payments, commissions of real estate licensees, 
fees and other charges pursuant to a sales agreement; and 

(6) recordation of documents; 

D. "division" means the financial institutions division of the regulation and licensing department; 

E. "director" means the director of the financial institutions division of the regulation and li- 
censing department; 

F. "dwelling" means a pabsaeneiat structure that contains one to four units whether or not that 
structure is attached to real property. "Dwelling" includes an individual condominium unit, an 
individual cooperative unit, a mobile home and a trailer if used as a residence; 

G. "individual" means a natural person; 

H. "lender" means a person or government agency making a mortgage loan; 

I. "mortgage loan company" means any person who, for compensation or gain, or in the expec- 
tation of compensation or gain, either directly or indirectly: 

(1) accepts an application for a mortgage loan; negotiates terms for a mortgage loan; or 
solicits, processes, originates, brokers or makes mortgage loans for others; 
(2) offers to; . neal 
(a) accept an application for a mortgage loan; 
(b). negotiate terms for a mortgage loan; or 
(c) ; solicit, process, originate, broker or make mortgage loans for others; or 
(3) closes mortgage loans that may be in the mortgage loan company's own name with 
funds provided by others and that are assigned to the mortgage lenders providing the funding of 
such Joana, 

J. "mortgage loan" means any loan primarily for personal, family or household use that is se- 
cured by a mortgage, deed of trust or other equivalent consensual security interest on a dwelling 
or residential real estate upon which is constructed or intended to be constructed a dwelling as so 
defined; 

K... "net loan funds" means the mortgage loan amounts specified in the note and mortgage less 
lender-retained fees, as specified in the lender's instruction to the closing agent; 

L. "person" means a natural person, corporation, company, limited liability company, partner- 
ship or association; 


381 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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M. "qualified manager" means an individual, designated by’ a mortgage loan company, respon- 
sible for the activities of the licensed,mortgage loan company's office, divisional office or branch 
office in conducting the business of that mortgage loan company’s office, divisional office or ranch 
office and who meets requirements as specified by the director; and 

N. "servicer" means a person who collects or receives payments, including principal, fiitetdst aft 
trust items such as hazard insurance, property taxes and other amounts due, on behalf of a note 
holder or investor in accordance with the terms of a residential mortgage loan, and includes working 
with a borrower on behalf of a note holder or investor, when the borrower is in financial hardship or 
yi to modify either Spit clin or permanently the terms of an: pty gain nage mie 


History: Laws 1983, ch. 86, 5 2; 1985, ch. 78, § 1; The 2001 PRE re effective July 1, 2001; added 
2001, ch. 251, § 1; 2001, ch. 264, § 1; 2005, ch. 191, § 1; Subsection D and redesignating the remaining Subsec- 
2007, ch. 224, § 1; 2009, ch. 122, § 26. tions accordingly; rewrote Subsection F, which, formerly 
Cross references, — For the ‘finkiicial institutions di- read "'mortgage loan' means any loan secured by a mort- 
vision of the regulation and licensing department, see.9- ~'. gage, deed of trust or other lien on real or personal prop- 
16-4 NMSA 1978, erty"; in Subsection G, substituted "a mortgage loan" for 
The 2009 amendment, effective July 31, 2009, changed "a loan which will be secured by a lien or mortgage on 
the name of the act from the "Mortgage Loan Company real or personal property" in Paragraph (1); substituted 
and Loan Broker Act" to the "Mortgage Loan Company “who makes mortgage loans" for "who has money to lend, 
Act"; added Subsection B; deleted former Subsection EH, _ which loan is or will be secured by alien or mortgage on 
which defined "dwelling"; added Subsections F, G, I, J, L real or personal property" in Paragraph (2); substituted 
and M; deleted former Subsection G, which defined "loan "make mortgage loans" for "make loans secured by liens 
broker"; and deleted former Subsection I, which defined or mortgages on real or personal property"; and deleted 
"mortgage loan company". 1 former Subsection G; which defined "person". 
Severability. — Laws 2009, ch. 122, § 60 provided that ‘i 
if any part or application of this act is held invalid, the ANNOTATIONS 
remainder or its application to other situations or persons Loan servicer with authority may enforce a prom- 
shall not be affected. 


issory note.—In.a foreclosure action, where evidence es- 
tablished that Fannie Mae was the owner of the mortgage 
loan and plaintiff bank was the loan servicer, and where 
plaintiff provided evidence that on the day it filed its com- 
plaint for foreclosure, it; was in possession of the original 
promissory note, which hag been indorsed in blank a few 
’ “be. days after it was executed by defendant homeowner, plain- 
mating a sale of real property and added the definition of tit as’ the holder éfthe snitadoey note, was Pads: ihe 
lender" in Subsection F to mean a person or government entities authorized by statute to enforce the note, notwith- 
agency that makes mortgage loans. standing the fact that it did not own the note. Los Alamos 
Nat'l Bank v. Velasquez, 2019-NMCA-040, cert. denied. 


The 2007 amendment, effective July 1, 2007, added 
Subsection J. 

The 2005 amendment, effective January 1, 2006, - 
added the definition of "closing agent" in Subsection B to 
mean a person that acts in a fiduciary capacity for a seller 
and buyer ‘of real property for the purpose of consum- 


os 


58-21-3. License required; qualified manager. 


A. It is unlawful for any person to transact business in the state of New Mexico, either directly 
or indirectly, as a‘ mortgage loan company without first filing an application with the’ director, 
meeting requirements established by the director and obtaining a Teetise under the Mortgage 
Loan Company Act. 

B. A mortgage loan company shall designate at least one qualified manager who shall: 

(1) obtain and maintain a mortgage loan originator license and unique identifier number 
pursuant to the New Mexico Mortgage Loan Originator Licensing Act [58-21B-1 NMSA 1978]; and 

(2) have not less than two years verifiable experience as a principal, partner, officer, direc- 
tor, manager, processor or underwriter of a mortgage loan company or a mortgage loan originator 
or have equivalent lending experience in’ a telated puree during the four’ years immediately 
preceding the time of application. 

C. A qualified manager age re serve asa qualified en kees for only one mortgage he company. 


History: Laws 1988, ch. 86, § 3; 2001, ch. 251, § 2; Severability. — Laws 2009, ch. 122, g 60 pid that 
2001, ch. 264; § 2; 2009, ch. 122,§ 27. ©. | if any part or application of this act is held invalid, the 

The 2009 amendment, effective July 31, 2009, remainder or its application to other situations or persons 
changed the name of the act from the "Mortgage Loan shall not be affected. 
Company and Loan Broker Act" to the "Mortgage Loan’ ° The 2001 amendment, effective January 31, 2002, de- 
Company Act"; in Subsection A, after "mortgage loan com- . ‘leted “unless such person is exempt from the provisions of 
pany", deleted "or loan broker": after "with the director", the Mortgage Loan Company and Loan Broker Act under 
added "meeting requirements established by the director"; — the provisions of Section 6 of that act" from the end of the 
after "obtaining a", deleted "registration certificate" and section. 


added "license"; and added Subsections B and C. 
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58-21-4 MORTGAGE LOAN COMPANIES 58-21-5 


58-21-4. Application for license or renewal. - 


Each application for a license or license renewal as a mortgage loan company shall be filed in 
writing with the director, shall meet requirements established by the director and spall contain 
the following: 

A. the applicant's name, the name of designated qualified managers, the New Mexico mort- 
gage loan originator license number and national mortgage licensing system unique identifier 
number of each designated qualified manager and the name and location of every mortgage 
loan company office, divisional office or branch office that will be supervised by that qualified 
manager; 

B. the name of the applicant and of each of the applicant's affiliates, engaged in the business of 
a mortgage loan company, and the name under which the applicant will conduct business in New 
Mexico, together with the articles of incorporation or articles:of partnership; 
~ C. the location of the applicant's principal office and of each branch office doing business in 
New Mexico; 

D, thename, residence and business address of each person having an interest in the business 
as principal, partner, officer, trustee, director, manager or affiliate, specifying the capacity and title 
of each; 

E. a financial statement of the applicant verified by a principal of the applicant; 

F. the length of time the applicant has been engaged in the mortgage business in New Mexico 
and other jurisdictions; 

G. disclosure of any action or proceeding, civil or criminal, judicial or administrative, com- 
pleted or in progress, against the applicant or a principal, Partner, director, officer, trustee, man- 
ager, employee or affiliate of the applicant; 

H. the license fee; and 

I, such other information and documentation as the director may require. 


History: Laws 1983, ch. 86, § 4; 1985, ch. 73, § 2; and"; in Subsection G, after "applicant or a", added "princi- 
2001, ch. 251, § 3; 2001, ch. 264, § 3; 2009, ch. 122, § 28. pal, partner" and after "officer", added "trustee, manager," 
The 2009 amendment, effective July 31, 2009, in the and in Subsection H, changed "registration" to "license", 
first paragraph, changed "registration" to "license"; after _. Severability. — Laws 2009, ch. 122, § 60 provided that 
"mortgage loan company", deleted “or loan broker"; after if any. part or application of this act is held invalid, the 
“director, shall", deleted "be verified" and added "meet re- - remainder or its application to other situations or persons 

quirements established by the director"; added Subsection... shall not be affected. 

A; in Subsection B, after "business of", deleted "a loan bro- The 2001 amendment, effective July 1, 2001, rewrote 
ker or"; in Subsection C, after "branch office"; added "do- Subsection D, which formerly read "a certified financial 
ing business"; in Subsection D, after "manager", added "or statement of the applicant and if the applicant is a corpora- 
affiliate"; in Subsection F, after "engaged in", added "the tion, the statement must be prepared by an independent 
mortgage" and after "business in", added "New Mexico certified public accountant or registered public accountant". 


58-21-5. License fees; duration of license. 


A. A license shall expire on December 31 each year, Each licensee shall Bs tf a menewtal on 
plication on or before November 1 each year, 
B. The director shall establish by rule fees that shall be sufficient to cover the costs of mene 
istering the Mortgage Loan Company Act. These fees may include: 
(1) an original and renewal license fee paid by each licensee; 
(2) an application fee to cover the costs of processing applications; 
(3) an examination and investigation fee for all licensees; and 
(4) late fees, license amendment fees, supervisory fees, divisional office fees, branch office 
fees and any other fees associated with the costs of administering the Mortgage Loan Company Act. 
-C. A mortgage loan company shall not be charged investigation fees for the processing of com- 
plaints when the investigation determines that no violation of the Mortgage Loan Company Act 
occurred or when the mortgage loan company provides a remedy satisfactory to the complainant 
and the director and no order of the director is issued. 
D, The following fees shall be GRD RREA H into the general fund: 
(1), original license e fees; 
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(2) license renewal fees; 

(3) examination fees; 

(4) investigation fees; 

(5) late fees; and 

(6) license amendment fees. | 
E.' The following fees shall be deposited into the mortgage oie fund: 

(1) application fees; 

(2) divisional office fees; 

(3) branch office fees; and 

(4) supervisory fees. 


History: Laws 1983, ch. 86, § 5; 1987, ch. 292, § 9; Severability. — Laws 2009, ch. 122, § 60 provided that 
1989, ch. 209, § 14; 1993, ch. 210, § 9; 2001, ch. 251, § 4; if any part or application of this act is held invalid, the 
2001, ch. 264, § 4; 2009, ch, 122, § 29. remainder or its application to other situations. or persons 

The 2009 amendment, effective July 31, 2009, deleted shall not be affected. 
former Subsection A, which provided for an initial license The 2001 amendment, effective July 1, 2001, deleted 
fee of $400 and a renewal! fee of $300 and late fees; in Sub- former Subsection C that provided fees for those persons 
section A, changed "registration" to "license"; deleted lan- __. claiming an exemption pursuant to Subsection H_of Sec- 
guage which provided that a registration continued for a tion 58-21-6 NMSA 1978, which was deleted by Laws 
period of twelve months and that a renewal application 2001, ch. 264, § 5, effective January 1, 2002; and added a 
shall be filed at least thirty days before the expiration of new Subsection C. 
the existing registration; deleted former Subsection C, The 1993 amendment, effective June 18, 1993, added 
which provided for a replacement license fee of $50; and the second sentences in Subsections A and C. 


added Subsections B through E. 


58-21-6. Persons exempt from licensing. 


The following persons shall be exempt from all provisions of the Mortgage Loan Company Act: 

A. banks, trust companies, savings and loan associations, credit unions, insurance companies 
or real estate investment trusts as defined in 26 U.S.C.A. 856; 

B. an attorney licensed to practice law in New Mexico who is not principally engaged in the 
business of negotiating loans secured by real or personal property, when that person renders ser- 
vices in the course of the person's practice as an attorney; 

C..,.a New Mexico-licensed real estate broker rendering service in the performance of that per- 
son's duties as a real estate broker who obtains financing for a real estate transaction involving an 
actual bona fide sale of real estate or real estate contract handled by the broker and who receives 
only the customary real estate broker's commission in connection with the transaction; 

D... a person doing an act under order of a court; 

E. an individual making a single mortgage loan in a akrenda year with the indivitiaalgt own 
funds for the individual's own investment without the intent to resell the mortgage loan; 

F, the United States of America, state of New Mexico or any. of their branches, agencies, depart- 
ments, boards, instrumentalities or institutions and all political subdivisions of the state and their 
agencies; instrumentalities and institutions; and ©: 

G. acompany licensed as a small business investment anny under the federal Small Busi- 
ness Investment Act of 1958. 


History: Laws 1983, ch. 86, § 6; 1984, ch. 15, § 1; The 2001 amendment, effective January 31, 2002, de- 


1985, ch. 73, § 3; 2001, ch. 251, § 5; 2001, ch, 264, § 5; . leted Subsection H, which exempted any person doing busi- 
2003, ch. 436, § 16; 2009, ch. 122, § 30. ness in New Mexico who has as one of his principal pur- 

Cross references. — For the federal Small Business poses the brokering, making or originating of loans secured 
Investment Act of 1958, see 15 U.S.C. § 661. i by real estate mortgages and who does not place or sell 

The 2009 amendment, effective July 31, 2009, changed more than ten percent of such loans to persons other than 
the name of the act from the "Mortgage Loan Company and institutional investors from the Mortgage Loan Company 
pee hia "to bs "Mortgage Loan Company Act". ~~ and Loan Broker Act, and defined institutional investors, 

everability. — Laws 2009, ch. 122, § 60 provided that 

if any part or application of this act is held invalid, the ANNOTATIONS 
remainder or its application to other situations or persons Incidental contacts not "transacting business in 
shall not be affected. 


state", — A foreign loan brokerage firm's incidental con- 
tacts with New Mexico necessary to communicate with its 
New Mexico client were too remote to constitute "trans- 
acting business in this state." Also, the fact that the firm 


The 2003 amendment, effective June 20, 2003, deleted 
"consumer finance companies" following "credit unions" in 
Subsection A, 
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chose to sue its client to recover its commission in a "transacting business in this state," V.R Clarence Co. v. 
New Mexico court did not in and of itself constitute Colgate, 1993-NMSC-022, 115 N.M. 471, 853 P.2d 722. 


58-21-7. Surety bond. 


A. Each mortgage loan company shall post and maintain with the director a corporate surety 
bond. 

B. The penal sum of the surety bond shall be in an initial amount of fifty thousand dollars 
($50,000). Upon renewal of the license, the penal sum of the surety bond shall be in an amount 
that reflects the total dollar amount of mortgage loans originated annually in New Mexico by the 
licensee, as follows: 

(1) zero dollars ($0.00) to three million dollars ($3,000,000), a surety bond of fifty thousand 
dollars ($50,000); 

(2) more than three million dollars ($3,000,000) and less than ten million dollars 
($10,000,000), a surety bond of one hundred thousand dollars ($100,000); and 

(3) ten million dollars ($10, 000,000) or more, a surety bond of one hundred fifty thousand 
dollars ($150,000). 

C. Every bond shall provide for suit thereon by any person who has a cause of action under the 
Mortgage Loan Company Act. : 

D. The bond shall be in substantially the form as the director prescribes. 

E. When an action is commenced on a licensee's bond, the director may require the filing of a 
new bond. 

F. Immediately upon recovery upon any action on a bond, the licensee shall file a new bond. 


History: Laws 1983, ch. 86, § 7; 2009, ch. 122, § 31. amount of the bond and provided for a three-year statute 
The 2009 amendment, effective July 31, 2009, in of limitation. 
Subsection A, after "mortgage loan company", deleted "or Severability. — Laws 2009, ch. 122, § 60 provided that 
loan broker" and after "bond", deleted "in the amount of if any part or application of this act, is held invalid, the 
twenty-five thousand dollars ($25,000)"; added Subsec- remainder or its application to other situations or persons 


tions B, E and F; and in Subsection C, deleted the last shall not be affected. 
sentence which limited the liability of the surety to the 


58-21-8. Violations. 


The director may deny, suspend or revoke any license or impose other penalties when the ap- 
plicant or licensee, or a principal, partner, director, officer, trustee, manager, employee or affiliate 
of the applicant or licensee: 

A. lacks a good business reputation; 

B. has violated a provision of the Mortgage Loan Company Act; 

C. charges, collects or receives fees for procuring, negotiating or securing a loan in excess of the 
amounts allowed by the Mortgage Loan Company Act or by rules promulgated pursuant to that act; 

D.. has committed fraud in connection with a transaction subject to the Mortgage Loan Com- 
pany Act; | 
 E. has made a misrepresentation or false statement to or concealed an essential or material 
fact from a person in the course of the mortgage loan company business; 

F.. has knowingly made or caused to be made a false representation of material fact or has 
suppressed or withheld from the director information that the applicant or licensee possesses and 
that, if submitted by that person, would have rendered the applicant or licensee ineligible to be 
licensed pursuant to the Mortgage Loan Company Act; 

G. has violated any provisions of any New Mexico statute relating to escrow agents or escrow 
companies; 

H. has refused to permit an examination or investigation by. the director of that person's 
books and records or has refused or failed, within a reasonable time, to furnish information or 
make a report that may be required by the director under the provisions of the Mortgage Loan 
Company Act; 

I. has been convicted of a felony or any misdemeanor involving moral firpitude: subject, how- 
ever, to the provisions of the Criminal Offender Employment Act [28-2-1 NMSA 1978]; 
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J. appears to be conducting business in a manner that is injurious to persons; 

K. conducts any business covered by the Mortgage Loan Company Act without holding a valid 
license as required by that act; 

L. knowingly assists or aids and abets any person in the conduct of business covered by the 
Mortgage Loan Company Act without a valid license as required pursuant to that act; 

M. hires or engages the services of a mortgage loan originator who is not licensed pursuant to 
the New Mexico Mortgage Loan Originator Licensing Act; 

N. makes a mortgage loan without documenting and considering the borrower's reasonable 
ability to repay that loan pursuant to its terms. The borrower's ability to repay shall be dem- 
onstrated through reasonably reliable documentation that may include payroll receipts, tax re- 
turns, bank records, asset and credit evaluations, mortgage payment history or other similar 
reliable documentation. The provisions of this subsection shall not apply to a mortgage loan origi- 
nated pursuant to a government streamline program or a streamline program administered by a 
government-sponsored enterprise, to a reverse mortgage insured as part of a government program 
or to loss mitigation activities of a mortgage loan servicer or lender with which the borrower has a 
current relationship, so long as each of these exceptions, as applicable, provides the, borrower with 
a reasonable, tangible net benefit; or 

O. makes a mortgage loan without determining the borrower's reasonable ability to pay the 
costs set forth in this subsection, In the case of an adjustable rate mortgage loan, the reasonable 
ability to pay shall be determined based on a fully indexed rate and repayment schedule that 
achieves full amortization over the life of the mortgage loan. The costs, as applicable, to be used in 
determining the borrower's reasonable ability to pay include principal, interest, real estate taxes, 
property insurance, property assessments, mortgage insurance premiums and other scheduled 
long-term monthly debt. payments. 


History: Laws 19838, ch. 86, § 8; 1985, ch. 73, § 4; Severability. — Laws 2009, ch. 122, § 60 provided that 


2001, ch. 251, § 6; 2001, ch. 264, § 6; 2009, ch. 122, § 32, if any part or application of this act is held invalid, the 
‘~The 2009 amendment, effective July 31, 2009, remainder or its application to other situations or persons 
changed the name of the act from the "Mortgage Loan shall not be affected. ~ 

Company and Loan Broker Act" to the "Mortgage Loan The 2001 amendment, effective July 2001, substi- 
Company Act"; in the first paragraph, after "revoke any", tuted "or by rules promulgated pursuant to that act" for 
deleted "registration" and added "license or impose other "regulations issued by the director" in Subsection C; and 
penalties", and after "applicant or", deleted "registrant" added Subsection J. 


" " 


and added "license", "principal, partner" and "trustee, 
manager"; and added Subsections K through O, 


58-21-9. Powers and duties of director. 


A. The director shall exercise general supervision and control over mortgage loan companies 
doing business in New Mexico. In addition to the other duties imposed | on the director by law, the 
director shall: 

(1) make reasonable rules necessary for the ma Plamanewt dh of the Mbreeawe Loan Com- 
pany Act; provided that promulgated rules shall be subject to judicial review in the manner set 
forth in Section 12-8-8 NMSA 1978; 

(2) conduct investigations necessary to determine whether a person has engaged in or is 
about to engage in an act or practice constituting a violation ofa provision of the Mortgage Loan 
Company Act; and . 

(83) conduct examinations, investigations and hearings in addition to those specifically provided 
for by law necessary and proper to the efficient administration of the Mortgage Loan Company Act. 

B. The director may conduct an investigation upon complaint when it appears that a mortgage 
loan company is conducting business in a manner injurious to persons or when it appears that a 
person has improperly claimed an exemption pursuant to Section 58-21-6 NMSA 1978. ° 


History: Laws 1983, ch. 86, § 9; 1998, ch. 210, $10; Severability. — Laws 2009, ch. 122, § 60 provided that 
2001, ch. 251, § 7; 2001, ch. 264, § 7; 2009, ch, 122, § 33. if any part or application of this act is held invalid, the 

The 2009 amendment, effective July 31, 2009, changed... ,, remainder or its.application to other situations or persons 
the name of the act from the "Mortgage LoanCompanyand shall not be affected. 


Loan Broker Act" to the "Mortgage Loan Company Act". 
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The 2001 amendment, effective July 1, 2001, substi- The 1993 amendment, effective June 18, 1993, added 
tuted "promulgated rules" for "such rules and regulations" the Subsection A designation, redesignated former Sub- 
in Paragraph A(1); in Subsection B, substituted "injurious sections A through C as present Subsections A(1) through 
to persons" for "injurious to consumers or brokers" and A(3), and added Subsection B. 


updated the internal reference. 


58-21-10. Subpoenas, oaths and examination of witnesses; penalties. 


A. In the conduct of any examination, investigation or hearing, the director may: 
(1) compel the attendance of any person or obtain any documents by subpoena; 
(2) administer:oaths; and 
(3) ‘examine any person under oath concerning the business of any person subject to the 
provisions of the Mortgage Loan Company Act and in connection therewith require the production 
of any books, records or papers relevant to the inquiry. 

B. Incase of refusal to obey a subpoena issued to any person, the district court of the first judi- 
cial district of Santa Fe county, upon application by the director, may issue to the person an order 
requiring the person to appear before the director or the staff member designated by the director, 
there to produce documentary evidence if so ordered or to give evidence relating to the matter 
under investigation or in question. Failure to ‘obey the order of the court: may be punished by the 
court as a contempt of court. 


History: Laws 1983, ch. 86, § 10; 2009, ch. 122, § 34. Severability. — Laws 2009, ch. 122, § 60 provided that 


The 2009 amendment, effective July 31, 2009, changed if-any part or application of this act is held invalid, the 
the name of the act from the "Mortgage Loan Company and remainder or its application to other situations or persons 


Loan Broker Act" to the "Mortgage Loan Company Act". shall not be affected. 


58-21-11. Keeping of records. 


Every mortgage loan company and loan broker shall make and keep those accounts, correspon- 
dence, memoranda, papers, books, data and other records as the director by rule prescribes. All 
records so required shall be preserved for six years. 


History: Laws 1983, ch. 86, § 11; 2001, ch. 251, § 8; filing of reports" from the section heading; and deleting 
2001, ch. 264, § 8. the last two sentences, which provided for the filing of fi- 
2001 amendments. — Identical amendments to this nancial reports and the correction of those reports if nec- 
section were enacted by Laws 2001, ch 251, § 8 and Laws essary. The section is set out as amended by Laws 2001, 


2001, ch. 264, § 8, both effective July 1, 2001, deleting "and ch, 264, § 8. See 12-1-8 NMSA 1978, 


58-21-12. Examination of records. 


All the records required to be maintained by the Mortgage Loan Company Act are subject to 
examinations or investigations by representatives of the director within or without New Mexico 
as the director deems necessary or appropriate in the public interest or for the protection of inves- 
tors. If the examination or investigation is conducted outside the state, the actual cost of travel 
for the examiners shall be reimbursed to the state by the mortgage loan company so examined or 
investigated. 


History: Laws 1983, ch. 86, § 12; 1987, ch. 292, § 10; "mortgage loan company", deleted "or loan broker" and 
2001, ch. 251, § 9; 2001, ch. 264, § 9; 2009, ch. 122, § 35. after "examined", added "or investigated". 

The 2009 amendment, effective July 31, 2009, changed Severability. — Laws 2009, ch, 122, § 60 provided that 
the name of the act from the "Mortgage Loan Company if any part or application of this act is held invalid, the 
and Loan Broker Act" to the "Mortgage Loan Company remainder or its application to other situations or persons 
Act"; deleted the second sentence which provided that a shall not be affected. 
mortgage loan company or loan broker shall pay a fee for The 2001 amendment, effective July 1, 2001, substi- 
the examination at the rate of $300 per day for each rep- tuted "examinations or investigations" for "annual ex- 
resentative engaged in the examination; in the last sen- aminations"; deleted "together with such special or other 


tence, after "examination", added "or investigation"; after examinations" following "New Mexico" and increased the 
examination fee from $150 to $300. 
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58-21-13. Public inspection of applications. 


Applications for licensing or a Toe renewal and all papers, documents, Papatte and other 
written instruments filed with the director under the Mortgage Loan Company Act are public 
documents and open to public inspection except for files of ongoing examinations and investiga- 
tions relating to violations of that act, which investigations do not palrninat; or have not yet cul- 
minated, in administrative, civil or criminal action. : 


History: Laws 1983, ch. 86, § 13; 2009, ch. 122, § 36. added "licensing or a license"; and after "files" added "of 
The 2009 amendment, efféctive July 31, 2009, changed ongoing examinations and": 
the name of the act from the "Mortgage Loan Company Severability. — Laws 2009, ch. 122, § 60 provided that 
and Loan Broker Act" to the "Mortgage Loan Company.. if any part or application of this act is held invalid, the 
Act"; after "Applications for", deleted "registration" and . remainder or its application to other situations or porpape 
; . shall not be affected. ~ 


58-21-14. Notice of chiara plated action; hearings. 


A. When the director contemplates taking any action specified in Section 58-21-8 NMSA 1978 
and Paragraphs (1) through (7) of Subsection A of Section 58-21-28 NMSA 1978, the director shall 
serve upon the licensee a written notice containing a statement: 

(1) that the director has sufficient evidence that, if not rebutted or fae at will she 
the director in taking the contemplated action; 

(2) indicating the general nature of the evidence; and 

(3) that unless the licensee within twenty days. after service of the notice deposits in the 
mail a certified return receipt requested letter addressed to the director and containing a request 
for a hearing, the director will take the contemplated action. 

B. Ifthe licensee does not mail a request for a hearing within the time and in the manner re- 
quired by this section, the director may take the action contemplated in the notice, and such action 
shall be final and not subject to judicial review. } 

C. Ifthe licensee mails a request for a hearing as required by this section, the director shall, 
within thirty days of receipt of the request, notify the licensee of the time and place of the hearing, 
the name of the person who shall conduct the hearing for the director and the statutes and regula- 
tions authorizing the director to take the contemplated action. 


History: Laws 1983, ch. 86, § 14; 2009, ch. 122, § 37. to a hearing on application; and added Subsections A 


The 2009 amendment, effective July 31,2009, deleted through C. 
former Subsection A, which required notice of any pro- Severability. — Laws 2009, ch. 122, § 60 provided that 
posed order of suspension, revocation or denial of registra- if any part or application of this act is held invalid, the 
tion; deleted former Subsection B, which provided that a remainder or its application to other situations or persons 
mortgage loan company and a loan broker were entitled shall not be affected. 


58-21-15. Investigations by director. 


A... The director may make any public or private investigation, within or outside of this state, as 
the director finds necessary to determine whether a person has violated or is about to violate the 
Mortgage Loan Company Act or any rule or order of the director under that act or to aid in enforce- 
ment of that act or in the rules under that act. 

B. The director may publish information concerning a violation: of the Mottgage Toant Com- 
pany Act or a rule or order of the director under that act or concerning mortgage loan activities of 
persons that may operate as a fraud or deceit. 


History: Laws 1983, ch. 86, § 15; 2001, ch. 251, § 10; Severability. — Laws 2009, ch. 122, § 60 provided that 


2001, ch. 264, § 10; 2009, ch. 122, § 38. if any part or application of this act is held invalid, the 
The 2009 amendment, effective ‘July 31, 2009, remainder or its application to other aise ae or persons 
changed the name of the act’ from the "Mortgage Loan shall not be affected. 
Company and Loan Broker Act" to the "Mortgage Loan The 2001 amendment, effective Silly 1 2001, de- 
Company Act", leted "injunctions" from the section heading; rewrote 
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Subsection A; deleted Subsection B, which gave the di- criminal proceedings, to give a ceasé and desist order or 
rector power to investigate a mortgage loan company or apply to any district court having'venue to enjoin the act 


loan broker and, if seeing that they are in violation of the or practice and to enforce Lerten and ape ‘present 
Mortgage Loan.Company and Loan Broker Act, to begin Subsection B. eit} 


58-21-16. Review of order of director. | 


A. Any person aggrieved by aifinal order of the director may appeal to the district court pursu- 
ant to the provisions of Section 39-3-1.1 NMSA 1978. . 

B. The commencement of the proceedings under Subsection A of this section does not, unless 
specifically ordered by the court, operate as a stay of the director's order. 


History: Laws 1983, ch. 86, § 16; 1998, ch. 55, § 59; The 1998 amendment, Epackivs September th 1998, 
1999, ch. 265, § 63. rewrote Subsection A. 
The 1999 amendment, effective July 1, 1999, substituted 
"Section 39-3-1.1' for "Section 12-8A-1" in Subsection A. 


58-21-17. Escrow services. 


Any licensee under the Mortgage Loan Company Act who also performs any acts that are within 
the scope of activities regulated by any statutes of the’state relating to escrow agents shall also 
comply with all provisions of those statutes, and the issuance of a license under the Mortgage 
Loan Company Act shall not serve to relieve the licensee from compliance with.the provisions of 
such other statutes. 


History: Laws 1983, ch. 86, § 17; 2009, ch. 122, § 39. statutes, and", deleted "registration", and added "the issu- 
The 2009 amendment, effective July 31, 2009, changed ance of a license". 
the name of the act from the “Mortgage Loan Company ' ~~ Severability. — Laws 2009, ch122, § 60 provided that 
and Loan Broker Act" to the "Mortgage Loan Company if any part or application of this act ‘is held invalid, the 
Act", changed "registrant" to "licensee"; and after "those . remainder or its application to other situations or persons 


shall not be affected. 


58-21-18. Permissible charges. 


In connection with any loan originated, brokered, negotiated or made by a licensee pursuant 
to the Mortgage Loan Company Act, a mortgage loan company shall not collect, charge or receive 
broker fees in excess of six percent of the'‘principal amount of the loan. A licensee may charge rea- 
sonable settlement, origination, transaction and other fees or charges not otherwise prohibited or 
limited by applicable state or federal laws. 


History: Laws 1983, ch. 86, § 18; 1984, ch. 15, § 2; 2001, Severability. — Laws 2009, ch. 122, § 60 provided that 


ch, 251, § 11; 2001, ch. 264, § 11; 2009, ch, 122, § 40. if any part or application of this act is held invalid, the 
The .2009 amendment, effective July 31, 2009, remainder or its application to other situations or persons 

changed the name of the act from the "Mortgage Loan shall not be affected. ~ 

Company and Loan Broker Act" to the "Mortgage Loan The 2001 amendment, effective July 1, 2001, substi- 

Company Act", changed "registrant" to "licensee"; after . tuted "Permissible" for "Prohibited" in the section head- 

"Act, a", deleted "broker may" and added "mortgage loan ing; and rewrote the section, which formerly stated that 

company shall". no charges other than interest could be made, except for 


specific exceptions. 


58-21-19. Compliance with federal and state law. 


In connection with any loan originated, brokered, negotiated or made by a licensee pursuant to 
the Mortgage Loan Company Act, a licensee shall comply with: 

A. applicable federal or state laws; 

B. the provisions of the Home Loan Protection Act; and 

C,._ the provisions of the New Mexico Liaise Loan Originator oak Act Ber 21B-1 NMSA 
1978], . 
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58-21-20 


History: Laws 1983, ch. 86, § 19; 1984, ch. 15, § 3; 
2001, ch. 251, § 12; 2001, ch. 264, § 12; 2003, ch. 436, § 
17; 2009, ch. 122, § 41. 


The 2009 amendment, effective July 31, 2009, changed. 
the name of the act from the "Mortgage Loan Company- 


and Loan Broker Act" to the "Mortgage Loan Company 
Act", changed "registrant" to "licensee"; in Subsection A, 
after "applicable federal", deleted "consumer lending" and 
added "or state"; and added Subsection C. 

Severability. — Laws 2003, ch. 436, § 18, effective 


June 20, 20038, provides for the severability of the act if” 


any part or application is held invalid, 
‘ Laws 2009, ch. 122, § 60 provided that if any part or 
application of this act is held invalid, the remainder or 


58-21-20. False statement unlawful. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-21-23 


its application to other situations or persons shall not be 
affected. 

The 2003 amendment, effective June 20, 2003; Finghrtedd 
the Subsection A designation and added Subsection B, 

The 2001 amendment, effective July 1, 2001, rewrote 
the section heading, which formerly read "Prohibited 
withholding and escrowing of loan proceeds; disclosure; 
penalty"; deleted Subsections A to D, which prohibited 
withholding or escrowing of loan proceeds for certain pur- 
poses, prohibited ‘prepaid interest in the nature of points, 
and required the applicant to supply a disclosure; and in- 
serted "registrants shall comply with applicable federal 
consumer lending laws". 


rise | 


It is unlawful for any person to make or cause to be made in any document filed with the direc- 
tor in any proceedings under the Mortgage Loan Company Act any statement that is at the time 
and in the light of the circumstances under which it is made false or misleading in} any respect. 


History: Laws 1983, ch. 86, § 20; 2009, ch. 122, § 42. 
The 2009 amendment, effective July 31, 2009, changed 


the name of the act from the "Mortgage Loan Company. 
and Loan Broker Act" to the "Mortgage Loan Shea apa 


Act'! and after "misleading in any", deleted "material". 


§8-21-21. Fraud unlawful. 


Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


It is unlawful for any mortgage loan company in connection with the ipaorsonc te: brokering, ne- 
gotiating or making of any mortgage loan, directly or indirectly, to: 

A. employ any device, scheme or artifice to defraud; or 

B. engage in any act, practice or course of business that operates or would operate as a fraud 


or deceit upon any person. 


History: Laws 1983, ch. 86, § 21; 2009, ch. 122, § 43. 

The 2009 amendment, effective July 31, 2009, in the 
first sentence, after "mortgage", added "loan"; after "com- 
pany", deleted "or loan broker" and after "brokering", 
added "negotiating". 


58-21-22. Penalties. 


at 


Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 


‘shall not be affected.. 


A person tb violates Section 58-21-18, 58-21- 19, 58-21-20 or 58-21-21 NMSA 1978, knowing 
the statement to be false or misleading in any respect, is guilty of a fourth degree felony and upon 
conviction shall be sentenced as provided for in Section 31-18-15 NMSA 1978. sb and criminal 
penalties are in addition to any remedies available at common law, 


History: Laws 1983, ch, 86, § 22; 2001, ch, 251, § 13; 
2001, ch. 264, § 18; 2009, ch. 122, § 44. 

The 2009 amendment, effective July 31, 2009, deleted 
Sections 58-21-38 and 58-21-20 NMSA 1978;: added Sec- 
tion 58-21-20 NMSA 1978 and after "any", deleted "material". 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 


58-21-23. Filing and destruction of documents. 


remainder or its application to other situations or persons 
shall not be affected. 

The 2001 amendment, effective July 1, 2001, updated 
the internal references throughout the section; substituted 
"Section 31-18-15 NMSA 1978" for "the Criminal Sentenc- 
ing Act"; and inserted "Civil and criminal penalties are in 
addition to any remedies available at common law.". 


i 


A document is filed when it is received by the director. The director may permit the destruction 
of any document filed under the Mortgage Loan Company Act with the division or the director 
after six years from the date of filing documents. 
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58-21-23.1 MORTGAGE LOAN COMPANIES 58-21-25 


History: Laws 1983, ch. 86, § 23; 2001, ch. 251, § 14; remainder or its application to other situations or persons 
2001, ch. 264, § 14; 2009, ch, 122, § 45. shall not be affected. 

The 2009 amendment, effective July 31, 2009, The 2001 amendment, effective July 1, 2001, deleted 
changed the name of the act from the “Mortgage Loan Subsection: B, which formerly read "the production of 
Company and Loan Broker Act" to the "Mortgage Loan documents by photograph or microphotograph of a: perma- 
Company Act". nent nature"; and deleted the Subsection A designation, 


Severability. — Laws 2009, ch. 122, § 60 provided that which preceded "six years". 
if any part or application of this act is held invalid, the 


5§8-21-23.1. Repealed. 


Repeals,. — Laws 2007, ch, 224, § 3 repeals 58-21-23.1 effective July 1, 2007. For provisions of former section, see 
NMSA 1978, being Laws 2005, ch. 191, § 2, relating to the 2006 NMSA 1978 on NMOneSource.com. 
execution of documentation for real estate transactions, 


58-21-23.2. Funding of real estate transactions; enforcement. 


A. Unless the net loan funds necessary to complete a purchase of real property have been 
previously delivered to the seller or to'the closing agent, a lender shall deliver the required net 
loan funds within two business days of the time that the lender deems the closing agent has 
fulfilled the requirements of the closing agent's duties, except for the recordation of documents, 
and shall: 

(1) authorize the closing agent to record with the county clerk all documents necessary to 
complete the real estate transaction and release the proceeds of the real estate transaction in ac- 
cordance with agreed upon escrow instructions; 

(2) advise the closing agent of any funding conditions, as set forth in the lender's escrow 
instructions, that have not been satisfied and instruct the closing agent in writing what is to be 
done with any of the lender's funds held in escrow; or 

(8) advise the closing agent that the documentation for the real estate transaction does 
not satisfy the lender's escrow instructions, specify the manner in which that documentation does 
not satisfy those instructions and instruct the closing agent in writing what is to be done with any 
of the lender's funds held in escrow. 

B. In the event a lender does not comply with the requirements of Subsection A of this section, 
unreasonably refuses to approve the documentation necessary to complete a real estate action or 
unreasonably delays authorization of the recordation of closing documents and release of proceeds 
of a real estate transaction, the director of the division may, upon receipt of a complaint and in ac- 
cordance with the procedures set forth in the Mortgage Loan Company Act, suspend or revoke any 
state registration or license issued to the lender for a period not to exceed one year. 


History: Laws 2005, ch. 191, § 3; 2007, ch, 224, § 2; remainder or its application to other situations or persons 
2009, ch. 122, § 46. shall not be affected, 

The 2009 amendment, effective July 31, 2009, The 2007 amendment, effective July 1, 2007, provides 
changed the name of the act from the "Mortgage Loan that unless the net loan funds have been delivered to the 
Company, and Loan Broker Act" to the "Mortgage Loan seller or the closing agent, the lender shall deliver the 
Company Act". net loan funds within two business days after the closing 

Severability. — Laws 2009, ch. 122, § 60 provided that agent-has fulfilled the closing agent's duties, except for re- 
if any part or application of this act is held invalid, the cordation of documents. 


58-21-24. Repealed. 


Repeals. — Laws 2001, ch. 251, § 17 and Laws 2001, existing mortgage loan companies or loan brokers, effec- 
ch. 264, § 17 repeals 58-21-24 NMSA 1978, being Laws _,_ tive July 1, 2001. For provisions of former section, see the 
1983, ch. 86, § 24, regarding the effect of the enactment 2000 NMSA 1978 on NMOneSource.com, 
of the Mortgage Loan Company and Loan Broker Act on 
58-21-25. No impairment of other remedies. 


The Mortgage Loan Company Act is not intended to impair any remedies available to injured 
parties under other statutes or under common law. 
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- History: Laws 1983, ch. 86, § 25; 2009, ch. 122, § 47. Severability. — Laws 2009, ch. 122, § 60 provided that 
The 2009 amendment, effective July 31, 2009, if any part or application of this act:is held invalid, the 

changed the name of the act. from the "Mortgage Loan remainder or its pear pds to: other situations: or eae 

Company and Loan hea? sect to: the Mariage ices shall not be aha Ni ef 

Company Act". 


58-21-26. Exemption from authority of superintendent of regulation 
and licensing. 
The responsibilities and authority of the director under the Mortgage Loan Company Act are ex- 


plicitly exempted from the authority of the superintendent of regulation and licensing as set forth 
in Subsection B of Section 9-16-6 NMSA 1978. 


History: Laws 1983, ch. 86, § 26; 2009, ch, 122, § 48. Severability. — Laws 1983, ch. 86, § 27, provides 
The 2009 amendment, effective July 31,2009, changed... ., for the severability of the act.if any part or application 
the name of the act from the "Mortgage Loan Company - thereof is held invalid. 
and Loan Broker Act" to the "Mortgage Loan Company Laws 2009, ch, 122, § 60 provided that if any part or 
Act", changed "secretary of commerce and industry" to application of this act is held invalid, the remainder or 
"superintendent of regulation and licensing" and changed ° its application to’other situations or persons shall not be 
Section 9-2-5 NMSA to Section 9-16-6 NMSA ‘1978, affected. , 


4 


58-21-27. Repealed. 


Repeals. — Laws 2001, ch. 251, § 17 and Laws 2001, Mexico, and requiring a ten-day response time to custom- 


ch. 264, § 17 repeals 58-21-27 NMSA 1978, being Laws ers' inquiries, effective July 1, 2001, For provisions of for- 
1987, ch. 3438, § 1, requiring service entities who serve mer section, see the 2000 NMSA 1978 on NMOneSource 
New Mexico customers to have an office or agent in New .com, 


58-21-28. Enforcement. 


A. In order to ensure the effective supervision and aritaredduint of the Mortgage Loan Com- 
pany Act, the director may: 

(1) deny, suspend, revoke or decline to renew a license for a violation of that act, rules i is- 
sued pursuant to that act or order or directive entered pursuant to that act; 

(2) deny, suspend, revoke or decline to renew a license if an applicant or licensee fails at 
any time to meet iis requirements ‘of licensing pursuant to unas act or rue issued pursuant Ho 
that act; 

(3) order restitution against persons subject to that act for violations of that act; 

(4) impose fines on persons subject to that act pursuant to Subsections B through D of this 
section; 

(5) order or direct such other affirmative action as the director deems necessary; vs 

(6) deny the person's license appliggtion or auapend or mewhlea the person's license in New 
Mexico as a mortgage loan company; 

(7) award damages to the injured party in Asus the amount of fees charged by the mort- 
gage loan company for originating, prokaring, negotiating or making a. loan within the jurisdiction 
of that act; 

(8) issue orders or sincesitan pursuant to that act as Elisweal 

(a) order or direct persons subject to that act to cease and desist from conducting 
business, including immediate temporary orders to cease and desist; 

(b). order or:direct persons subject to that act to cease and desist any harmful activi- 
ties or violations of that act, including immediate temporary orders to cease and desist; and — 

(c) enter immediate temporary orders to cease business under a license issued pursu- 
ant to the authority granted pursuant to that act if the director determines that such license was . 
erroneously granted or the licensee is currently in violation of that act; and 


(9) initiate one or more of the actions specified 1 in Section 58-21-29 NMSA 1978, as DD 
cable. 
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58-21-29 MORTGAGE LOAN COMPANIES 58-21-30 

B. The director may impose a civil penalty on a mortgage loan company or person subject to 
the Mortgage Loan Company Act if the director finds, on the record after notice and opportunity 
for hearing, that the mortgage loan company or person subject to that act has violated or failed to 
comply with any requirement of that act or any rule adopted by the director pursuant to that act 
or order issued pursuant to that act. 

C. The maximum amount of penalty for each act or omission 1 described in Section 58-21-8 
NMSA 1978 shall be twenty-five thousand dollars ($25,000). 


D. Each violation or failure to comply with any directive or order of the director is a separate 


and distinct violation or failure. 


History: Laws 2001, ch. 251, § 15; 2001, ch. 264, § 15; 
2009, ch, 122, § 49. 

The 2009 amendment, effective July 31, 2009, deleted 
former Subsection A, which authorized the director to is- 
sue cease and desist orders; deleted Subsection B, which 


authorized the director to take various enforcement ac- 
tions; and added Subsections. A through D. 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 


shall not be affected. 


58-21-29. Power of court to grant relief. 


A. Upon a showing by the director that a person has or is about'to violate the Mortgage Loan 
Company Act or any rule or order of the director under that act, the district court of the first ju- 
dicial district for Santa Fe county or other appropriate district court in the state may et or 
impose one or more of the following appropriate legal or equitable remedies: 

(1) atemporary restraining order, permanent or temporary prohibitory or nfhinAthry in- 
junction or a writ of prohibition or mandamus; 

(2) a civil penalty up to a maximum of twenty-five thousand dollars ($25,000) for each 
violation; ria .2 

(3) disgorgement; 

(4) declaratory judgment; 

(5) restitution to consumers; 

(6) the appointment of a receiver or conservator for the defendant or the defendant's as- 
sets; 

(7) recovery by the director of all costs and expenses for conducting an pou or the 
bringing of any enforcement action under that act; or | 

(8) other relief as the court deems just. 

B. In determining the appropriate relief to grant, the court shall consider enforcement actions 
taken and sanctions imposed by the director under Section 58-21-28 NMSA 1978 in connection 
with the transactions constituting violations of the Mortgage Loan Company Act. 

C. The court shall not require the director to post bond in an action under this section. 


History: Laws 2001, ch. 251, § 16; 2001, ch. 264, § 16; 
2009, ch. 122, § 50. 

The 2009 amendment, effective July 31, 2009, changed 
the name of the act from the "Mortgage Loan Company 
and Loan Broker Act" to the "Mortgage Loan Company 


58-21-30. Unlicensed activity. 


Act"; and in Paragraph (2) of Subsection A, changed the 
maximum penalty from $5,000 to $25,000. 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


A. A person that violates Subsection A of Section 58-21-3 NMSA 1978 for the first offense is 
guilty of a misdemeanor and upon conviction shall be sentenced pursuant to the provisions of Sec- 
tion 31-19-1 NMSA 1978. 

B. In the case of a first conviction pursuant to Subsection A of this section, the court may im- 
pose a deferred sentence pursuant to the provisions of Section 31-20-6 NMSA 1978, 

C, A person that violates Subsection A of Section 58-21-3 NMSA 1978 for a second or subse- 
quent offense is guilty of a fourth degree felony and upon conviction shall be sentenced pursuant 
to the provisions of Section 31-18-15 NMSA 1978. 
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History: Laws 2009, ch, 122, § 51. Severability. — Laws 2009, ch. 122, § 60 provided that 
Effective dates. — Laws 2009, ch, 122, § 61 made the if any part or application of this act is held invalid, the 
provisions of Laws 2009, ch. 122, § 51 effective July 31, remainder or its application to other pituauions or De go 


2009, y shall not be affected. 


{ 


58-21-31. Licensee required aeciosared 


A mortgage loan company shall, in addition to other disclosures required plindfand to other stat- 
utes or common law: 

A. make all disclosures required by Fane federal and state laws; 

B. provide a revised "good faith estimate" and a copy of the borrower's lock-in agreement to the 
borrower within three days of locking in the loan rate, pricing and terms; ) 

C. make a full and fair disclosure of all facts within the knowledge of the mortgage loan com- 
pany that are or may be material to the borrower's decision, rights or interests; 

D... disclose at least two days prior to closing of the loan, in a manner that can be understood by 
a reasonable borrower, the total amount of any compensation the mortgage loan company expects 
to receive specific to the loan being offered, including origination fees, broker fees, yield spread 
premiums and other fees payable to the mortgage loan company by the lender or other third party 
at the time the loan is funded to the borrower; | 

E.. clearly and conspicuously disclose in writing a mortgage loan summary, as specified by the 
director by rule; and 

F.. enter into a signed contract with the borrower, as specified by the director by rule, that pro- 
vides for mortgage loan rate float or rate lock-in. The borrower may choose to: 

(1) rate float, which means that a loan rate has not been locked in and the borrower is re- 
sponsible for instructing the mortgage loan company when to lock in the loan rate; or 
(2) lock in a rate, which means the mortgage loan originator shall lock in a loan rate. The 

rate lock-in shall include the loan interest rate, pricing, terms, lock-in period and any si required 
for an extension of the lock-in period. 


History: Laws 2009, ch. 122, § 52. Severability. — Laws 2009, ch. 122, § 60 provided that 


Effective dates. — Laws 2009, ch. 122, § 61 made the if any part or application of this act is held invalid, the 
provisions of Laws 2009, ch. 122, § 52 effective July 31, remainder or its application to other situations or persons 


2009. shall not be affected. 


58-21-32. Mortgage call reports. 


Each licensee shall submit to the nationwide multistate licensing system and registry reports of 
condition, which shall be in such form and shall contain such information ‘as the nationwide maul: 
tistate licensing system and registry may require. 


History: Laws 2009, ch. 122, § 53; 2019, ch. 144, § 3. Severability. — Laws 2009, ch. 122, § 60 provided that 


The 2019 amendment, effective July 1, 2019, replaced if any part or application of this act is held invalid, the 
"nationwide mortgage licensing system and registry" with remainder or its application to other situations or persons 
"nationwide multistate licensing system and _ registry"; shall not be affected. 


after each occurrence of "nationwide", deleted "mortgage" 
and added "multistate"... . 


ARTICLE 21A 
ut iz 
Home Loan Protection 

Sec. i Sec, 
58-21A-1. Short title. 58-21A-7, Repeulod. 
58-21A-2. Findings. 58-21A-8. Subterfuge prohibited. 
58-21A-3. Definitions. i 58-21A-9. Civil action. 
58-21A-4. Prohibited practices and provisions regarding 58-21A-10. Preemption. 

home loans. 58-21A-11, Actions based on home loans. 
58-21A-5, Limitations and prohibited practices for high- §8-21A-12. Application of Unfair Practices Act. 

cost home loans, - -§8-21A-13.. Attorney general; enforcement of rules. 
58-21A-6, Default; notice; right to cure. 58-21A-14. Liberal interpretation). 
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58-21A-1 HOME LOAN PROTECTION. | 58-21A-3 


4 


58-21A-1. Short title. 


Chapter 58, Article 21A NMSA 1978 may be cited as the "Home Loan Protection Act", 


History: Laws 2008, ch. 436, § 1; 2009, ch. 122, § 54. 

Applicability. — Laws 2003, ch. 436, § 19, effective 
June 20, 2008, provided that the provisions of the Home 
Loan Protection Act apply to all home loans made or en- 
tered into after January 1, 2004. Further, the effective 
date of the provisions of Section 10 of this act is July 1, 
2003 and, on or after that date, no county or municipal- 
ity shall enact or enforce any ordinance, resolution or rule 
regarding home loans that are subject to the Home Loan 


58-2 1A-2. Findings. 
The legislature finds that: 


Protection Act or that, except for the delayed applicability 
date above, would otherwise be subject to that act. 

The 2009 amendment, effective July 31, 2009, 
changed the reference to the act to the chapter and article 
of NMSA 1978. 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 


: shall not be affected. 


A. abusive mortgage lending has become an increasing Senilenta in New Mexico, abariceistindl 
the loss of equity in homes and causing the number of foreclosures to increase in recent years; 
B, . one of the most common forms of abusive lending is, the making of loans that are equity- 


based, rather than income-based; 


C. the financing of points and fees in these labile seafiol fromiadiedel income to the originator 
and encourages creditors to repeatedly refinance home loans; and 

D. while the marketplace appears to operate effectively for conventional seatelitaiadel too many 
homeowners find themselves victims of overreaching creditors who provide loans with high costs 
and. terms that are unnecessary to secure repayment of the loan. 


History: Laws 2008, ch. 436, § 2. 

Effective dates. — Laws 2008, ch, 436 contains no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, is effective June 20, 2003, 90 days after adjourn- 
ment of the legislature, 


58-21A-3. Definitions. 
As used in the Home Loan Protection Act: 


Applicability. — Laws 2003, ch. 436, § 19A made the 
Home Loan Protection Act applicable to all home loans 
made or entered into after January 1, 2004. 


A. "adjustable rate home loan" means a home loan that has an initial interest rate thait adjusts 
to a variable interest rate at the end ofa specified initial esta or gas ee periods of time dur- 


ing the remaining term of the home loan; 


B. "affiliate" means a person that controls, is binitrellad by or is under common cintiol with 


another person; 


C. "bona fide discount points" means loan Biotoddt points that are knowingly paid by the bor- 
rower for the express purpose of reducing, and which in fact do result in a bona fide reduction of, 
the annual percentage rate otherwise applicable to the home loan; provided, however, that dis- 
count points are not "bona fide discount points" if the annual percentage rate otherwise applicable 
to the home loan exceeds the conventional mortgage rate by more than: 

(1) one and one-half percentage points for a home loan secured by a first lien; or 
(2) ‘three percentage points for a home loan secured by a junior lien; 

.D.» "borrower" means a natural person obligated to repay a home loan, including a mtserspeeen 
cosigner or guarantor; 

-E. "bridge loan" means a loan for the initial:construction of a borrower's principal bellies on 
land owned by the borrower with a maturity of less than eighteen months that only ee the 
payment of interest until the entire unpaid balance is due and payable; 

F. . "conventional mortgage rate" means the most recently published annual yield on conven- 
tional mortgages published by the board of governors of the federal reserve system as of the fif- 
teenth day of the month immediately preceding the month in which the ss isc for the exten- 
sion of credit is received by the creditor; . 
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G. "conventional prepayment penalty" means a prepayment penalty or fee that may be col- 
lected in a home loan and that is authorized by federal law; provided that a prepayment penalty is 
not a "conventional prepayment penalty" if the home loan: 

(1) has an annual percentage rate that exceeds the conventional mortgage rate by more 
than two percent; or 
(2) permits prepayment fees or penalties that exceed two percentiof the amount prepald; 
H. "creditor" means a person who regularly offers or makes a home loan; 
I, "high-cost home loan" means a home loan in which: 
(1). the contract rate exceeds the rates threshold; or 
(2): the total points and fees exceed the total points and fees threshold; 

J. “home loan" means a loan, including an open-end credit plan, other than a reverse mortgage 
transaction or a bridge loan, where the principal amount does not exceed the conforming loan size 
limit for a single-family dwelling as established by the federal national mortgage association and 
where the loan is secured by: 

(1) a mortgage or deed of trust on real estate in this state upon which there is located or 
there is to be located a structure: 
(a) designed principally for occupancy by one to four families; and 
(b) that is or will be occupied by a borrower as the borrower's principal residence; or 
(2) asecurity interest on a manufactured home that is or will be occupied by a borrower as 
the borrower's principal residence; 

K. "manufactured home" means a structure, transportable in one or more sections, which in 
the traveling mode is eight body feet or more in width or forty body feet or more in length or, 
when erected on site is three hundred twenty or more square feet and which is built on a perma- 
nent chassis and designed to be used as a dwelling with a permanent foundation when erected 
on land secured in conjunction with the real property on which the manufactured home is lo- 
cated and connected to the required utilities and includes the plumbing, heating, air condition- 
ing and electrical systems contained therein. "Manufactured home" includes any structure that 
meets all the requirements of this subsection except the size requirements and with respect to 
which the manufacturer voluntarily files a certification required by the secretary of the United 
States department of housing and urban development and complies with the standards estab- 
lished under the federal National Manufactured Housing Construction and Safety Standards 
Act of 1974. "Manufactured home" does not include rental property or second homes or manufac- 
tured homes when not secured in conjunction with the real property on which the manufactured 
home is located; 

L, "open-end loan" means a revolving debt that is secured by the equity in the borrower's 
home, including a home equity line of credit; 

M. "points and fees" means: 

(1) all amounts payable by a borrower at or before the closing of a home loan, exclusive of 

any time-price differential due at closing on the loan proceeds, including: 

(a) loan discount points or other discounts; 

(b) :loan fees, broker fees or similar charges; and 

(c) fees for preparation of loan-related documents; but 

(d) does not include fees for the following purposes, if the amounts are bona fide and 
reasonable and paid to a person other than the creditor or an affiliate of the creditor: 1) service or 
carrying charges; 2) credit reports; 3) title exam, title insurance, title closing or similar purposes; 
4) escrow charges for future payments of taxes and insurance; 5) fees for notarizing deeds and 
other documents; 6) appraisals, including fees related to any pest infestation or flood hazard in- 
spections conducted prior to closing; 7) inspection performed prior to closing; 8) attorney fees, if the 
borrower has the right to select the attorney from an approved list or otherwise; 9) fire and hazard 
insurance and flood insurance premiums if the conditions in 12 C.F.R. s.226.4(d)(2) are met; 10) 
tax payment services; 11) surveys; 12) flood certification; 13) pest infestation and flood determina- 
tion; and 14) federal housing administration upfront mortgage insurance, veterans administration 
funding fee, guaranteed rural housing loan guarantee fee or upfront premium private mortgage 
insurance at a percentage rate, as set by the director biannually, equal to the highest up-front 
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government mortgage insurance percentage rate or United States department of veterans affairs 
funding fee percentage rate; 

'(2) all compensation, including yield spread premiums, paid directly or indirectly to a 
mortgage broker, including a broker that sh Aa a loan in its own name in a table-funded 
transaction; 

(3) the cost of all premiums financed by the tnladiton directly or indirectly, for any credit 
life, credit disability, credit unemployment or credit property insurance, or any other life or health 
insurance, or any payments financed by the creditor, directly or indirectly, for any debt cancella- 
tion or suspension agreement or contract, except that insurance premiums calculated and paid on 
a monthly basis shall not be considered financed by the creditor; and 

(4) for open-end loans, the points and fees included in Paragraphs (1) through (8) of this 
subsection that are known at or before closing plus the minimum additional fees the borrower 
would be required to pay to draw down an amount equal to the total credit line; 

N. "rate threshold" means: 

(1) for a first lien mortgage home loan, an interest rate equal to seven percentage points 
over the yield on treasury securities having comparable periods of maturity to the loan maturity 
as of the fifteenth day of the month immediately preceding the month in which the loan is made; 
and — 

(2) for a subordinate shortbarie lien, an interest rate seyusil to nine percentage points over 
the yield on treasury securities having comparable periods of maturity to the loan maturity as of 
the fifteenth day of the month immediately preceding the month in which the loan is made; 

O. "servicer" means a person who collects or receives payments, including principal, interest 
and trust items such as hazard insurance, property taxes and other amounts due, on behalf of a 
note holder or investor in accordance with the terms of a home loan, and includes working with a 
borrower on behalf of a note holder or investor, when the borrower is in financial hardship or de- 
fault, to modify either temporarily or permanently the terms of an existing home loan; 

P. "total points and fees" means the result obtained by subtracting the sum of the conven- 
tional prepayment penalties and the bona fide discount points paid from the sum of the points 
and fees, except that if the sum of the conventional prepayment penalties and the bona fide dis- 
count points paid exceeds two points, then only the amount that represents two points shall be 
subtracted; and 

Q. "total points and fees threshold" means: 

(1) for a home loan in which the total principal loan amount is twenty theddand dollars 
($20,000) or more, an amount equal to five percent of the total principal loan‘ amount; and 

(2) for a home loan in which the total principal loan amount is less than twenty thousand 
dollars($20;000), an amount equal to the lesser of one ‘thousand dollars ($1,000) or eight percent 
of the total principal loan amount. 


History: Laws 2008, ch, 436, § 3; 2009, ch. 122, § 55. 

Cross references. — For the Federal National Manu- 
factured Housing Construction and Safety Standards Act 
of 1974, see 42 USC 5401. 

The 2009 amendment, effective July 31, 2009, added 
Subsection A; in Subsection H, after "regularly", added 
"offers or" and after "loan", deleted "and includes a loan 
broker"; added Subsection L; in Subparagraph (d) of Para- 
graph (1) of Subsection M, added Item 14); in Paragraph 
(2). of Subsection M, after "compensation", added "includ- 


(8) and (4) of Subsection M, which included: maximum 
prepayment fees or penalties; in Paragraph (1). of Subsec- 
tion N, after "over the", deleted "weekly average"; and af- 
ter "yield on", deleted "comparable United States"; and in 
Paragraphs (1) and (2) of Subsection N, after "securities" 
added “having comparable periods.of maturity tothe loan 
maturity as of"; and added Subsection O. 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act.is held invalid, the 
remainder or its application to other situations or persons 


ing yield spread premiums’; deleted former Paragraphs shall not be affected. 


58-21A-4, Prohibited practices and provisions regarding home loans. 


A. _Nocreditor shall finance, directly or indirectly, credit life, credit disability, credit unemploy- 
ment or credit property insurance, or any other life or health insurance, or any payments directly 
or indirectly for any debt cancellation or suspension agreement or contract, provided that nothing 
in this subsection prohibits the payment or receipt of insurance premiums or debt cancellation or 
suspension fees calculated on the unpaid balance of a home loan and paid on a monthly basis. 
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B. No creditor shall knowingly and intentionally engage in the unfair act or practice of flip- 
ping a home loan. As used in this subsection, "flipping a home loan” means the making of a 
home loan to a borrower that refinances an existing home loan when the new loan does not have 
reasonable, tangible net benefit to the borrower considering all of the circumstances, including 
the terms of both the new and refinanced loans, the cost of the new loan and the borrower's cir- 
cumstances. 

C. No creditor shall make a home loan without documenting and rsinenisleatitic the borrower's 
reasonable ability to repay that loan pursuant to its terms. The borrower's ability to repay shall 
be demonstrated through reasonably reliable documentation that may include payroll receipts, 
tax returns, bank records, asset and credit evaluations, mortgage payment history or other similar 
reliable documentation. The provisions of this subsection shall not apply to a home loan origi- 
nated pursuant to a government streamline program or a ‘streamline program administered by a 
government-sponsored enterprise, to a reverse mortgage insured as part of a government program 
or to loss mitigation activities of a home loan servicer or lender with which the borrower has a cur- 
rent relationship, so long as each of these exceptions, as applicable, provides the borrower perk a 
reasonable, tangible net benefit. 

D.. No creditor shall make a home loan without determining the borrower's reasonable ability 
to pay the costs set forth in this subsection. In the case of an adjustable rate home loan, the rea- 
sonable ability to pay shall be determined based on a fully indexed rate and repayment schedule 
that achieves full amortization over the life of the home loan. The costs, as applicable, to be used in 
determining the borrower's reasonable ability to pay include principal, interest, real estate taxes, 
property insurance, property assessments, mortgage insurance premiums and other scheduled 
long-term monthly debt payments. 

E. No creditor shall make or originate an adjustable rate home loan in iashidh caps on pay? 
ment increases may be less than that necessary to reduce:principal and amortize the loan over 
the entire term of the loan regardless of interest rate adjustments resulting in a amorti- 
zation. 

F.. No creditor shall make or originate a home loan that includes terms under which more than 
two periodic payments required under the loan are consolidated and paid in advance from the loan 
proceeds provided to the borrower. 

G. Nocreditor shall pay a contractor under a home-improvement contract from the faénenilh of 
a home loan unless: at 

(1). the creditor,is presented with a signed and dated completion certificate showing that 
the home improvements have been completed; or 

(2) . the instrument is payable jointly to the borrower and'the contractor, or at the election 
of the. borrower, through a third-party escrow agent in accordance with terms established in a 
written agreement signed by the borrower, the creditor and the contractor prior to the disburse- 
ment. 

H: No creditor shall charge a borrower any fees or other charges, other than those that are 
bona fide, reasonable and actual, to modify, renew, extend or amend a home loan. 

I. Nocreditor shall charge a borrower more than seventy-five dollars ($75.00) to defer any pay: 
ment due under the terms of a home loan. 

J. ‘No creditor shall recommend or encourage default on an existing loan or other debt prior to 
and in connection with the closing or planned closing of a home loan that refinances all or any por- 
tion of the existing loan or debt. 

K. No creditor shall make a home loan that provides for alate necritt fee except as foltowe 

(1) the late payment fee shall not be in excess of five percent of the amount of the payment 
past due; 

(2) the late payment fee shall only be assessed for a payment past due for fifteen days ¢ or 
more; 

(3) the late payment fee shall not be imposed more than once math respect to a single late 
payment, and no late payment fee shall be charged with respect to a subsequent payment that 
would have been a full payment but for the previous default or the imposition of the previous late 
payment fee; 
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(4) no late payment fee shall be charged unless the creditor notifies the borrower within 
forty-five days following the date the payment was due that a late payment fee has been imposed 
for a particular late payment. A late payment fee that the creditor has collected shall be reim- 
bursed if the borrower presents proof of having made a timely payment; and 

(5) acreditor shall treat each payment as posted on the same business day as it was re- 
ceived by the creditor, servicer, creditor's agent for making payments or at the address provided to 
the borrower by the creditor, servicer or creditor's agent for making payments. 

L. No creditor shall make a home loan that contains a provision that permits the creditor, in 
its sole discretion, to accelerate the indebtedness, provided that this provision does not prohibit 
acceleration of a loan in good faith due to a borrower's failure to abide by the material terms of 
the loan. 

M. No creditor shall make or originate a home loan that contains a provision that requires a 
penalty or premium for prepayment of the balance or any portion of the principal of the indebted- 
ness. 

N. No creditor shall make or originate a home loan that includes or uses one or more of the 
following lending practices: 

(1) making a home loan primarily ae upon the foreclosure or liquidation value of the 
borrower's collateral rather than on the borrower's ability to repay the home loan according to its 
terms; 

(2) making or originating an adjustable rate home loan, except a home equity line of credit, 
where the interest rate and payment may change more frequently than once every six months dur- 
ing the term of the loan; 

(3) making an adjustable rate home loan, except a home equity line af credit, where: 

(a) the initial interest rate may be increased by more than two percent for loans with 
initial periods less than five years and six percent for loans with initial periods greater than or 
equal to five years; 

(b) a periodic interest rate may be increased by more than one percent every six 
months; and 

(c) .a lifetime interest rate cap is more than six percent over the initial rate; 

(4) advertising terms of home loans, including interest rates, margins, discount points, 
fees, commissions or other material facts, including limitations on the home loans, unless the 
creditor is able to make the advertised home loans available to a reasonable number of qualified 
applicants; 

(5) misrepresenting a borrower's credit rating; 

(6) misrepresenting, inflating or fabricating, or encouraging a borrower to misrepresent, 
inflate or fabricate, the source or amount of a borrower's actual income or assets, other than allow- 
able grossed-up income not to exceed the twenty-five percent per agency guidelines established by 
rule by the director, in the application or underwriting process of a home loan; and 

(7) making a home loan with an eighty percent or higher loan-to-value ratio for an owner- 
occupied residence if the creditor has failed to establish an escrow account for the payment of real 
estate taxes and property insurance. 


History: Laws 2008, ch. 436, § 4; 2009, ch. 122, § 56; remainder or its application to other situations or persons 
2021, ch, 82, § 1. shall not be affected. ; 
The 2021 amendment, effective June 18, 2021, 


amended the frequency and limits of adjustments permit- ; ANNOTATIONS 

ted to be made to adjustable rate mortgages originated in Act not’ preempted by federal law. — The Home 
New Mexico; and in Subsection N, Paragraph N(2), after = Loan Protection Act, Section 58-21A-1 NMSA 1978 et 
"more frequently than", changed "annually" to "once every seq., is a state law of general applicability that is not 
six months", and in Paragraph N(3), Subparagraph N(3) preempted by federal law. Bank of New York v. Romero, 
(b), after "increased by more than", changed "two percent" 2914-NMSC-007, rev'g 2011-NMCA-110, 150 N.M. 769, 
to "one percent every six months". 266 P-3d 638. 

The 2009 amendment, effective July 31, 2009, in Ability to repay. — A lender must consider a bor- 
Subsection A, after "paid on a monthly basis", deleted rower's ability to repay a home mortgage loan in deter- 
the remainder of the sentence; and added Subsections C mining whether the loan provides a reasonable, tangible 
through N. net benefit as required by the Home Loan Protection Act, 


Severability. — Laws 2009, ch. 122, § 60 provided that Section 58-21A-1 NMSA 1978 et seq. Bank of New York 
if any part or application of this act is held invalid, the 
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v, Romero, 2014-NMSC-007, rev'g 2011-NMCA-110, 150 
N.M. 769, 266 P.3d 638. 
Reasonable, tangible net benefit standard. — The 


reasonable, tangible new benefit standard of Subsec-. 
tion B of Section 58-21A-4 NMSA.1978 requires a find- - 


ing that the benefit of making the home loan outweighs 
the costs associated with the loan. A lender must make 
a reasonable inquiry of the borrower that refinancing an 
existing home is in the borrower's interest. Bank of N.Y. 
v. Romero, 2011-NMCA-110, 150 N.M. 769, 266 P.3d 638, 
cert. granted, 2011- NMCERT: 010. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-21A-5 


their home loan and in debt on credit card and other loan 
obligations wanted to refinance their home to repay their 
debts and to restock their clothing and music business; 


and defendants obtained a new home loan from plaintiff 


that allowed defendants to pay their existing home loan 
and credit card and other loan obligations and to restock 
their store, plaintiff did not engage in "flipping a home 
loan", because defendants received a reasonable, net tan- 
gible benefit from the new loan, Bank of N.Y. v. Romero, 
2011-NMCA-110, 150 N.M. .769, 266 P.3d 638, cert. 


granted, 2011- NMCERT- 010. 
Refinancing loan did not constitute "flipping a ‘ 
home loan", — Where defendants, who were in default on 


§8-21A-5. Limitations and prohibited practices for high-cost home 
loans. 


A. \ No creditor or mortgage loan originator making a high-cost home loan shall directly or indi- 
rectly finance any points or fees in excess of two percent of the principal loan amount. 

B. No creditor shall make a high-cost home loan that contains a provision that increases the 
interest rate after default, provided that this provision does not apply to interest rate changes in 
a variable rate loan otherwise consistent with the provisions of the loan documents if the change 
in the interest Tate is not bei ate by the event of default or the acceleration of the indebted- 
ness. 

C. Without fepard to whether a borrower is acting individually or on behalf of others similarly 
situated, a provision of a high-cost home loan agreement that allows a party to require a borrower. 
to assert any claim or defense in a forum that is less convenient, more costly or more dilatory for 
the resolution of a dispute than a judicial forum where the borrower may otherwise properly bring 
a claim or defense or limits in any way any claim or defense the borrower may bie is unconscio- 
nable and void. 

D. No creditor or mortgage loan originator shall make a high-cost home loan without first 
receiving certification from a third-party, nonprofit counselor approved by the United States de- 
partment of housing and urban development, the New Mexico mortgage finance authority or the 
director of the financial institutions division of the regulation and licensing department that the 
borrower has received counseling on the advisability of the loan transaction. 

K. _Acreditor or mortgage loan originator shall not make a high-cost home loan unless the cred- 
itor has given the following notice, or a substantially similar notice, in' writing, to the borrower, 
acknowledged in writing and signed by the borrower not later than the time the notice is required 
under the notice provision contained in 12 C.F.R.8.226.31(c): 


NOTICE TO BORROWER 


YOU SHOULD BE AWARE THAT YOU MIGHT BE ABLE TO OBTAIN A LOAN AT‘A LOWER 
COST. YOU SHOULD SHOP AROUND AND COMPARE LOAN RATES AND FEES. MORT- 
GAGE LOAN RATES AND CLOSING COSTS AND FEES VARY BASED ON MANY FAC- 
TORS, INCLUDING YOUR PARTICULAR CREDIT AND FINANCIAL CIRCUMSTANCES, 
YOUR EMPLOYMENT HISTORY, THE LOAN-TO-VALUE REQUESTED AND THE TYPE 
OF PROPERTY THAT WILL SECURE YOUR LOAN, THE LOAN RATE AND FEES COULD 
ALSO VARY BASED ON WHICH CREDITOR OR BROKER YOU SELECT. 


IF YOU ACCEPT THE TERMS OF THIS LOAN, THE CREDITOR WILL HAVE A MORT- 
GAGE LIEN ON YOUR HOME. YOU COULD LOSE YOUR HOME AND ANY MONEY YOU 
PUT INTO IT IF YOU DO NOT MEET YOUR PAYMENT OBLIGATIONS UNDER THE 
LOAN. 


YOU SHOULD CONSULT AN ATTORNEY-AT-LAW AND A QUALIFIED IN DEPENDENT 
CREDIT COUNSELOR OR OTHER EXPERIENCED FINANCIAL ADVISOR REGARDING 
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THE: RATE, FEES AND PROVISIONS OF THIS MORTGAGE: LOAN BEFORE YOU: PRO- 
CEED. A LIST OF QUALIFIED COUNSELORS IS: AVAILABLE BY CONTACTING THE 
NEW sagt REGULATION AND: LICENSING DEPARTMENT. 


YOU ARE NOT REQUIRED TO COMPLETE THIS LOAN AGREEMENT: MERELY BE- 
CAUSE: YOU: HAVE RECEIVED THIS DISCLOSURE OR: HAVE. SIGNED A LOAN AP- 
.PLICATION. REMEMBER, (PROPERTY TAXES AND HOMEOWNER'S INSURANCE ARE 
YOUR RESPONSIBILITY. NOT ALL CREDITORS PROVIDE ESCROW SERVICES FOR 
THESE paareemenin YOU SHOULD ASK YOUR CREDITOR ABOUT THESE SERVICES. 


ALSO, YOUR PAYMENTS ON EXISTING DEBTS CONTRIBUTE TO YOUR CREDIT RAT- 
INGS. YOU SHOULD NOT ACCEPT ANY ADVICE TO IGNORE YOUR REGULAR PAY- 
MENTS. TO YOUR EXISTING CREDITORS. 


History: Laws 2003, ch. 436, § 5; 2009, ch. 122, § 57. | added "No"; and in Subsection EH, after "creditor", added 


The 2009 amendment, effective July 31, 2009, in Sub- "or mortgage lain originator". 
section A, after "creditor", added "or mortgage loan origi- Severability. — Laws 2009, ch. 122, § 60 provided that 
nator"; deleted former Subsections B, C, E, and H through if any part or application of this act is held invalid, the 
O, which prohibited certain loans; in Subsection D, deleted remainder or its application to other situations or persons 


"After April 1, 2004" at the beginning of the sentence and shall not be affected. 


58-21A-6. Default; notice; right to cure. 


A. Before an action is filed to foreclose or collect money due pursuant to a home loan or before 
other action is taken to seize or transfer ownership of property subject to a home loan, the credi- 
tor or creditor's assignee of the loan shall deliver to the borrower a notice*of the right to cure the 
default informing the borrower of: 

(1) the nature of the default; 

(2) the borrower's right to cure the default by paying the sum of money required, provided 
that a creditor or assignee shall accept any partial payment made or tendered in response'to-the 
notice. If the amount necessary to cure the default will change within thirty days of the notice, due 
to the application of a daily interest rate or the addition of late fees, as allowed by the Home Loan 
Protection Act, the notice shall give sufficient information to enable the borrower to calculate the 
amount at any point within the thirty-day period; 

~ (3) the date by which the borrower may cure the default to avoid a court action, accelera- 
tion and initiation of foreclosure or other action to seize the property, which date shall! not be less 
than thirty days after the date the notice is delivered, and the name and address and telephone 
number of a person to whom the payment or tender shall be made; 

’ (4) that if the borrower does not cure the default by the date specified; the creditor or as- 
signee may file an action for money due or take steps to terminate the borrower's ownership in the 
property by requiring payment in full of the home loan and commencing a foreclosure proceeding 
or other action to seize the property; and 

(5) the name and address and the telephone number of a person whom the borrower may 
contact if the borrower disagrees with the assertion that a default has occurred or the correctness 
of the calculation of the amount required to cure the default. 

B. If acreditor or assignee asserts that grounds for acceleration exist and requires the pay- 
ment in full of all sums secured by the home loan, the borrower, or anyone authorized to'act'on the 
borrower's behalf, may, at any time prior to the time title is transferred by means of foreclosure, 
by judicial proceeding and sale or otherwise, cure the default, and reinstate the home loan. Cure 
of the default shall reinstate the borrower to the same position’as if the default had not occurred 

and shall nullify, as of the date of the cure, an acceleration of any eo ouiniie under the home loan 
arising from the default. 

C. To cure a default under this section, a borrower shall not be Samael to pay any charge, fee 
or penalty attributable to the exercise of the right to cure a default, other than the fees specifi- 
cally allowed by this subsection. The borrower shall not be liable for any attorney fees relating to 
the default that are incurred by the creditor-or assignee prior to or during the thirty-day period 
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58-21A-7 FINANCIAL INSTITUTIONS AND REGULATIONS 58-21A-9 
set forth in Subsection A of this section, nor for any such fees in excess of one hundred dollars 
($100) that are incurred by the creditor or assignee after the expiration of the thirty-day period 
but prior to the time the creditor or assignee files a foreclosure or other judicial action or takes 
other action to seize or transfer ownership of the real estate. After the creditor or assignee files 
a foreclosure or other judicial action or takes other action to seize or transfer ownership of the 
real estate, the borrower shall only be liable for attorney fees that are reasonable and actually 
incurred by the creditor or assignee, based on a reasonable hourly rate and a reasonable number 
of hours. 

D. Ifa defaultis cured prior to the initiation of any action to foretlbée or to seize the residence, 
the creditor or assignee shall not institute a proceeding or other action for that default. If a default 

is cured after the initiation of any action, the creditor or assignee shall take such posi as are nec- 
essary to terminate the action. 

E. Acreditor or a creditor's assignee “es a home loan that has the legal right to foreclose shall, 
in a foreclosure, use the judicial foreclosure procedures provided by law. In such a proceeding, the 
borrower may assert the nonexistence of a default and any other claim or defense to acceleration 
and foreclosure, including any based on a violation of the Home Loan Protection Act, though no 
such claim or defense shall be deemed a compulsory counterclaim. 


History: Laws 2003, ch. 436, § 6; 2009, ch. 122, § 58. 

The 2009 amendment, effective July 31, 2009, deleted 
former Subsection F, which provided that the act applied 
only to high-cost home loans at the time of origination. 


58-21A-7. Repealed. | 
Repeals. —, Laws 2004, ch. 18;°§ 1 repeals 58-21A-7 


NMSA 1978, being Laws 2008, ch. 436, § 7, effective Feb- 
ruary 27, 2004, relating to claims against certain sellers. 


58-21A-8. Subterfuge prohibited. 


Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its as gg to other situations or persons 
shall not be affected. { 


For provisions of former section, see the 2003 NMSA 1978 
on NMOneSource,com, 


No person shall, with the intent to avoid the application or provisions of the Home Loan Protec- 


tion Act [58-21A-1 NMSA 1978]: 


A. divide a loan transaction into separate parts; 
B. structure a home loan transaction as an open-end loan when the loan would have been a 
high-cost home loan if the loan had been structured as a closed-end loan; or . 


C. perform any other subterfuge. 


History: Laws 2003, ch..436, § 8. 

Effective dates. — Laws 2008, ch. 436 contains no ef- 
fective date provision, but, pursuant to N.M: Const., art. 
IV, § 23, is effective June 20, 2003, 90 days after adjourn- 
ment of the legislature, 


58-21A-9. Civil action. 


Applicability. — Laws 2003, ch. 436, § 19A made the 
Home Loan Protection Act applicable to all home loans 
made or entered into after January 1, 2004. 


A. A borrower harmed by a violation of the Home Loan Protection Act [58-21A-1 NMSA 1978] 


may bring a civil action to recover: 


(1). actual damages, including barlAranecsifiod and incidental damages; 
(2) statutory damages equal to two times the finance charge paid under the loan and for- 


feiture of the remaining interest under the loan; 


(3) punitive damages, when the violation was malicious or reckless; 


(4) costs and reasonable attorney fees; and 


(5) \ injunctive, declaratory and such other equitable relief as the court deems appropriate 
in an action to enforce compliance with the Home Loan Protection Act. 
B. The civil action and remedies provided in this section are not exclusive and are in addition 
to any other action or remedies available to'a borrower under applicable law. 
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C. Acreditor is not liable in an action brought pursuant to this section if: 

(1) within thirty days of the home loan closing and prior to receiving any notice from the 
borrower of the violation, the creditor has made appropriate restitution to the borrower, and ap- 
propriate adjustments are made to the loan; or 

(2) the violation was not intentional and resulted from a bona fide error in fact notwith- 
standing the maintenance of procedures reasonably adopted to avoid such errors and within sixty 
days of the loan closing and prior to receiving any notice from the borrower of the violation, the 
borrower is notified of the violation, appropriate restitution is made to the borrower and appropri- 
ate adjustments are made to the loan. 


History: Laws 2003, ch. 436, § 9. Applicability. — Laws 2003, ch. 436, § 19A made the 


_ . Effective dates. — Laws 2003, ch. 436 contains no ef- Home Loan Protection Act applicable to all home loans 
fective date provision, but, pursuant to N.M. Const., art. made or entered into after January 1, 2004. 


IV, § 23, is effective June 20, 2003, 90 days after adjourn- 
ment of the legislature, 


58-21A-10. Preemption. 


Counties and municipalities, including home rule counties and municipalities, are prohibited 
from enacting and enforcing ordinances, resolutions or rules regulating financial or lending activi- 
ties or imposing reporting requirements or any other obligations upon creditors regarding home 
loans that are subject to the Home Loan Protection Act [58-21A-1 NMSA 1978]. 


History: Laws 2003, ch. 436, § 10. except for the delayed applicability date of the Act (Janu- 
Effective dates. — Laws 2003, ch. 436, § 19 made this ary 1, 2004) would otherwise be subject to the act. 
section effective July 1, 2003 and provided that on or after Applicability. — Laws 2003, ch. 436, § 19A made the 
that date no county or municipality shall enact or enforce Home Loan Protection Act applicable to all home loans 
any ordinance, resolution, or rule regarding home loans made or entered into after January 1, 2004. 


that are subject to the Home Loan Protection Act or that, 


58-21A-11. Actions based on home loans. 


A. Notwithstanding any other provision of law, any person who purchases or is otherwise as- 
signed a high-cost home loan shall be subject to all affirmative claims and any defenses with re- 
spect to the loan that the borrower could assert against the original creditor of the loan; provided 
that this subsection shall not apply if the purchaser or assignee demonstrates by a preponderance 
of the evidence that a reasonable person exercising reasonable due diligence could not determine 
that the mortgage was a high-cost home loan. A purchaser or assignee has exercised such due dili- 
gence if the purchaser or assignee: 

(1) has in place at the time of the purchase or assignment of the subject loans, poli- 
cies that expressly prohibit its purchase or acceptance of an assignment of any high-cost home 
loans; 

(2) requires by contract that a seller or assignor of the home loans to the purchaser or as- 
signee represents and warrants to the purchaser or assignee that either: 

(a) the seller or assignor will not sell or assign any high-cost home loans to the pur- 
chaser or assignee; or 

(b) that such seller or assignor is the beneficiary of such a representation and war- 
ranty from a previous seller or assignor; and 

(3) exercises reasonable due diligence at the time of purchase or assignment of home 
loans or within a reasonable period of time thereafter intended by the purchaser or assignee to 
prevent the purchaser or assignee from purchasing or taking assignment of any high-cost home 
loans; or 

(4) satisfies the requirements in Paragraphs (1) and (2) of this subsection and establishes 
that a reasonable person exercising ordinary due diligence could not determine, based on the docu- 
mentation required by the federal Truth in Lending Act and the itemization of the amount fi- 
nanced and other disclosure disbursements, that the loan was a high-cost home loan. 
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B. Notwithstanding any other law to the contrary, a borrower acting only in an individual 
capacity may assert. evn the creditor or any Rall ateapelceset holder or assignee of the home 
loan: 

(1) within six years of ine sleaist of a bicheenkt hloniia loan, a violation of the Home ies 
Protection Act [58-21A-1 NMSA 1978] in connection with the loan as an original action; 

(2) at any:time during the term of a high-cost home loan, any defense, claim or counter- 
claim, or action to enjoin foreclosure or to preserve or obtain. possession of the dwelling that se- 
cures the loan, including but not limited to a violation of the Home Loan Protection Act, after an 
action to collect on the home loan or foreclose on the collateral securing the home loan has been 
initiated or the debt arising from the home loan has been accelerated or the home loan has become 
sixty days in default; or 

(3) within three years of the ehoehi of a home loan, a violation of Subsection B of Settion 4 
[58-21A-4 NMSA 1978] of the Home Loan Protection Act as a defense, claim or counterclaim or as 
an action to enjoin foreclosure or to preserve or obtain possession of the dwelling that secures the 
loan, after an action to collect on the home loan or foreclose on the collateral securing the home 
loan has been initiated or the debt arising from the home loan has been accelerated or the home 
loan has become sixty days in default, es 

C. In an action, claim or counterclaim brought pursuant to Subsection B of this section, the 
borrower may recover only amounts required to reduce or extinguish the borrower's liability under 
the home loan plus amounts required to recover costs and reasonable attorney.fees. 

D. Nothing in this section shall limit the substantive rights, remedies or procedural rights 
available to a borrower against a creditor, assignee or holder that are otherwise provided by 
law. 


History: Laws 2003, ch. 436, § 11. - Applicability. — Laws 2003, ch. 436, § 19A — the 
Effective dates. — Laws 2003, ch. 436 contains no ef- Home Loan Protection Act applicable to all home loans 
fective date provision, but, pursuant to N.M. Const., art. made or entered into after January 1,2004. ~ 


IV, § 23, is effective June 20, 2003, 90 days after adjourn- 
ment of the legislature. 


58-21A-12. Application of Unfair Practices Act. 


A violation of the Home Loan Protection Act [58-21A-1 NMSA 1978] constitutes an unfair or 
deceptive trade precee hie nisin to the Unfair Pravtides i [57- 12- 1 NMSA 978i: 


History: Laws 2003, ch. 436, § 12. Applicability: — Laws 2003, ‘ch. 436, § 19A made the 
Effective dates. — Laws 2003, ch, 436 contains no ef- Home Loan Protection Act applicable to all home loans 


fective date provision, but, pursuant to N.M. Const., art. made or entered into after January 1, 2004, 
IV, § 23, is effective June 20, 2003, 90 days § after adjourn- " 
ment of the legislature. 


58-21A-13. Attorney general; enforcement.of rules, 


The financial institution division of the regulation and licensing department shall enforce the 
provisions of the Home Loan Protection Act [58-21A-1 NMSA 1978] and, after consulting with 
the attorney general and considering similar rules of the federal housing administration and the 
federal department of veterans affairs, shall adopt rules required pursuant to Subsection H of Sec- 
tion 5 [58-21A-5 NMSA 1978] of the Home Loan Protection Act and such other rules as are neces- 
sary to implement that act. 


History: Laws 2008, ch. 436, § 13. Applicability, — Laws 2003, ch. 436, § 19A made the 
Effective dates, — Laws 2003, ch. 436 contains no ef- Home Loan Protection Act applicable to all home loans 


fective date provision, but, pursuant to N,M. Const., art.’ made or entered into after January 1,2004. 
IV, § 23, is.effective June 20, 2003, 90 osare after adjourn- 
ment of the legislature. , 
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NEW MEXICO MORTGAGE LOAN ORIGINATOR LICENSING 


58-21A-14. Liberal interpretation. 


The Home Loan Protection Act [58-21A-1 NMSA 1978] shall be liberally construed to carry out 
its purpose. 


History: Laws 2008, ch. 486, § 14. 

Effective dates. — Laws 2003, ch. 486 contains no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, is effective June 20, 2003, 90 days after adjourn- 
ment of the legislature, 


58-21B-2 


Applicability. — Laws 20038, ch. 436, § 19A made the 
Home Loan Protection Act applicable to all home loans 
made or entered into after January 1, 2004. 


ARTICLE 21B 
e e e ° e 
New Mexico Mortgage Loan Originator Licensing 

Sec. Sec. i} 
58-21B-1. Short title, 58-21B-12. Nationwide multistate licensing system and 
58-21B-2. Findings; purpose. registry information challenge process. 
58-21B-3. Definitions. 58-21B-13, Enforcement; violations; penalties. 
58-21B-4. License and registration required to originate 58-21B-14. Notice of contemplated action; hearings. 

mortgage loans. §8-21B-15. Power of the court to grant relief. 
58-21B-5. State license and registration application and 58-21B-16. Unlicensed activity. 

issuance. §8-21B-17. Surety bond required. 
58-21B-6. ‘Issuance of license. 58-21B-18:' Confidentiality. 
§8-21B-7, Pre-licensing education of mortgage loan origi- 58-21B-19. Powers and duties of director, 

nators. 58-21B-20. Mortgage loan originator duties. 
58-21B-8. Testing of mortgage loan originators. 58-21B-21. Private right of action; ri. Sead enforcement 
58-21B-9. Standards for license renewal. by attorney general. 
58-21B-10.. Continuing education for mortgage loan orig- 58-21B-22. Mortgage call reports. 

inators. 58-21B-23. Report to nationwide multistate licensing 
58-21B-11. Authority to require license and to set fees. system and registry. 

§8-21B-24.° Unique identifier shown. 


58-21B-1. Short title. 


Sections 1 through 24 [58-21B-1 through 58- 21B-24 NMSA 1978] of this act may be cited as the 
"New Mexico Mortgage Loan Originator Licensing Act". 


History: Laws 2009, ch. 122, § 1. 
Effective dates. — Laws 2009, ch. 122, § 61 made the 
provisions of Laws 2009, ch. 122, § 1 effective July 31, 


2009, 


58-21B-2. Findings; purpose. 


Severability. — Laws 2009, ch. 122, § 60. provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


A.. The activities of mortgage loan originators and the origination or offering of financing for 


residential real property have a direct, valuable and immediate impact upon New Mexico's con- 
sumers, New Mexico's economy, the neighborhoods and communities of New Mexico and the hous- 
ing and real estate industry. The legislature finds that accessibility to mortgage credit is vital 
to New Mexico's residents, The legislature also finds that it is essential for the protection of the 
residents of New Mexico and the stability of New.Mexico's economy that reasonable standards for 
licensing and regulation of the business practices of mortgage loan originators be imposed. The 
legislature further finds that the obligations of mortgage loan originators to consumers in connec- 
tion with originating or making residential mortgage loans are such as to warrant the regulation 
of the mortgage lending process. 

B. The purpose of the New Mexico Mortgage Loan Originator Licensing Act i is to protect con- 
sumers seeking mortgage loans. 


History: Laws 2009, ch. 122, § 2. 
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Effective dates. — Laws 2009, ch. 122, § 61 made the Severability. — Laws 2009, ch. 122, § 60 provided that 
provisions of Laws 2009, ch. 122, § 2 effective July 31, if any part or application of this act is held invalid, the 
2009. remainder or its application to other situations or persons 

shall not be affected. 


58-21B-3. Definitions. : 


As used in the New Mexico Mortgage Losin OTR ee Licensing Act: 

A. "clerical or support duties" may include, subsequent to the receipt of an KBLHEAHGR' 

(1) the receipt, collection, distribution and analysis of information common for the process- 
ing or underwriting of a residential mortgage loan; and 

(2) communicating with a consumer to obtain the information necessary for the processing 
or underwriting of a loan, to the extent that such communication does not include offering or nego- 
tiating loan ‘rates or terms or counseling consumers about residential mortgage loan rates or terms; 

B. "depository institution" has the same meaning as the definition of depository institution in 
Section 3 of the Federal Deposit Insurance Act and includes any credit union; 

C. "director" means the director of the financial institutions division of the regulation and li- 
censing department; 

D. "dwelling" means a residential structure that contains one to four units whether or not that: 
structure is attached to real property, "Dwelling" includes an individual condominium unit, an 
individual cooperative unit, a mobile home and a trailer if used as a residence; . 

E. "federal banking agencies" means the board of governors of the federal reserve system, the 
comptroller of the currency, the national credit union administration and the federal deposit in- 
surance corporation; 

F. "immediate family member" means a spouse, child, sibling, parent, grandparent or grand- 
child, and "immediate family member" includes a stepparent, a stepchild, a stepsibling and an 
adoptive relationship; , 

G. "individual" means a natural person; 

H. "license" means a license issued pursuant to Section 58-21B-6 NMSA 1978; 

I, "loan processor or underwriter". means an individual who performs clerical or support du- 
ties as an employee at the direction of and subject to the supervision and instruction of a person 
licensed, or exempt from licensing, pursuant to the penis Loan Company Act [Chapter 58, 
Article 21 NMSA 1978]; 

J. "mortgage loan company" means any person defined as such in the Mortgage Loan Company 
Act; 

K. "mortgage loan originator" means an individual who for compensation or gain or in the ex- 
pectation of compensation or gain takes. a residential mortgage loan application or offers or negoti- 
ates terms of a residential mortgage loan.""Mortgage loan originator" does not include: 

(1) an individual engaged solely as a loan processor or underwriter except as otherwise 
provided in Subsection I of this section; 

(2) a person that only performs real estate brokerage activities and is licensed.or regis- 
tered in accordance with New Mexico law, unless the person is compensated by a lender, a mort- 
gage loan company or other mortgage loan originator or by: any agent of such lender, mortgage 
loan company or other mortgage loan originator; and 

(3) a person solely involved in extensions of credit relating to timeshare plans, as that 
term is defined in Section 101(53D) of Title 11 of the United States Code; 

L. "nationwide multistate licensing system and registry" means a licensing system aivaniida 
and maintained by the conference of state bank supervisors and the American association of resi- 
dential mortgage regulators pursuant to the federal Secure and Fair Enforcement for Mortgage 
Licensing Act of 2008 to apie mortgage licenses and other financial services licenses, ora suc- 
cessor registry; ’ 

M. "nontraditional mortgage product" means any ee pRGARRE bie sree a nseeyoglede 
fixed rete mortgage; 

N. "person" means a natural person, corporation, company, limited liability company, partner- 
ship or association; 
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O.. "real estate brokerage activity" means any activity that involves niionaig or providing real 
estate brokerage services to the public, including: g 

(1) . acting as a. real estate agent or real estate broker for a buyer, seller, lessor or lessee of 
real property; 

_(2) bringing together parties interested in the sale} purchase, lease, rental or. ee of 
begs property; 

(3) negotiating; on behalf of any party, any portion of a contract relating to the sale, be 
chase, lease; rental or exchange of real property, other than in) nbaenegtin® with providing financing 
with respect to any such transaction; 

(4) engaging in any activity for which a person: weit@acedii in thd activity i is required to be regis- 
tered or licensed.as.a real estate agent or real estate broker pursuant to any applicable law; and 

(5) offering to engage in any activity or to act in any capacity described. in Paragraphs (1) 
through (4) of this subsection; >' | | 

P.. "registered mortgage loan originator" means any individual who: 

(1) . meets the definition of mortgage loan anininbie and is an employee of: 

(a) a depository institution; 
(b) --a subsidiary that is: 1) owned and coninolied ee a depository SRE and 2) 
AC by a federal banking agency; or» 

~». (¢) \ an institution regulated by: the farm credit administration; and 

(2) is registered with, and maintains a unique identifier through, the nationwide multi- 
state licensing system and registry; * 

Q. "residential mortgage loan" means any loan primarily for personal, family or household use 
that is secured by a mortgage, deed of trust or other equivalent consensual security interest on a 
dwelling or on residential real estate upon which is constructed.or is intended to be constructed a 
dwelling as so defined; | fe 

-R. "residential real estate" means any real property located in New Mexico upon which is con- 
structed or intended to be constructed a dwelling; :, 

S. ."servicer" means a.person that collects or receives payments, saahithiti principal, interest 
and trust items such as hazard insurance, property taxes and other amounts due, on behalf ofa 
note holder or investor in accordance with the terms of a residential mortgage loan, and includes 
working with a borrower on behalf of a note holder or investor, when the borrower is in financial 
hardship or default, to modify either temporarily or permanently the terms of an existing residen- 
tial mortgage loan; and 

'T.. "unique identifier" means a number or other identifier assigned by pretacols established by 
the nationwide multistate licensing system and registry. 


History: Laws 2009, ch. 122, § 3; 2019, ch. 144, § 4. 
Cross references. — For Sections 3 of the Federal De- 
posit Insurance Act, see 12 U.S.C. §§.1813. 

The 2019 amendment, effective July 1, 2019, defined 
"nationwide multistate licensing system ‘and registry", 
and revised the definitions of certain terms as used in the 
New Mexico Mortgage Loan Originator Licensing Act; in 
Subsection E, after "comptroller of the currency," : deleted 
"the director of the office of thrift supervision"; in Subsec- 
tion H, after "Section", deleted "6 of the New Mexico Mort- 
gage Loan Originator Licensirlg Act'' and added "58-21B-6 
NMSA 1978"; in Subsection L, after "nationwide", deleted 
"mortgage" and added "multistate", after "means. a", 


deleted "mortgage", and after "mortgage regulators", de- 
leted "for the licensing and registration of licensed mort- ~ 
gage loan originators" and added "pursuant to the federal 
Sécure'and Fair Enforcement for Mortgage Licensing Act 
of 2008 to manage mortgage licenses and other financial 
services licenses, or a successor registry"; in Subsection P, 
im Paragraph P(2), after "nationwide", deleted "mortgage" 
and added "multistate"; and in Subsection T, after "nation- 
wide", deleted "mortgage" and added "multistate". 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other.situations or persons 
shall not be affected. 


58-21B-4. License and registration required to originate mortgage 


loans. 


A. Unless specifically exempted from the New Mexico Mortgage Loan Originator Licensing Act 
pursuant to Subsection B of this section, an individual shall not engage in the business of a mort- 
gage loan originator with respect to any dwelling located in New Mexico without first obtaining 
and maintaining annually a license pursuant to that act. Each licensed mortgage loan originator 
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must register with and maintain a valid unique identifier issued by the nationwide multistate 
licensing system and registry. All new licenses and license renewals shall expire on December 31 
of each year. All license renewal applications ae be submitted on or before November 1 of each 
year. 

B. The following are exempt from the provisions of the New Mexico Mortgage Loan Originator 
Licensing Act: 

(1) oregistered' mortgage loan originators when acting for an entity defined in Subpara- 
graphs (a) through (c) of Paragraph (1) of Subsection P of Section 58-21B-3 NMSA 1978; 

(2) an individual who offers or negotiates terms of a residential mortgage loan with or on 
behalf of an immediate family member of the individual; 

(3) . an individual-who offers or negotiates terms of a real parents sale financed 1 in whole 
or in part by the seller and secured by the seller's real property; or 

(4) a licensed attorney who negotiates the terms of a residential ciestgage loan on behalf 
of a client as an ancillary matter to the attorney's representation of the client, unless the attorney 
is compensated by a lender, a mortgage loan company or other mortgage loan originator or by any 
agent of such lender, mortgage loan company or other mortgage loan originator. 

C. ‘A loan processor or underwriter who is an independent contractor shall not engage in the 
activities of a loan processor or underwriter unless the independent contractor loan processor 
or underwriter obtains and maintains a license pursuant to Subsection A of this section. Each 
contractor loan processor or underwriter licensed as a mortgage loan originator shall have and 
maintain a valid unique identifier issued by the nationwide multistate REARS system end 
registry. 

D. A mortgage loan originator who is currently licensed in another state through the nation- 
wide multistate licensing system ‘and registry may be granted a temporary mortgage loan origina- 
tor license valid for ninety days while the mortgage loan originator completes the education and 
testing requirements of the New Mexico Mortgage Loan Originator Licensing Act. The mortgage 
loan originator's current license in another state must be valid for more than ninety days beyond 
the date of application for a temporary license in order to receive a temporary license in New 
Mexico. . 


History: Laws 2009, ch, 122, § 4; 2019, ch. 144, § 5.. 

The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage licensing system and registry" with 
"nationwide multistate licensing system and registry", 
and provided the statutory citation for a provision of the 
New Mexico Mortgage Loan Originator Licensing Act;-af- 
ter each occurrence of "nationwide", deleted "mortgage" 


B(1), after "Section", deleted "3 of the New Mexico Mort- 
gage Loan Originator Licensing Act" and added "58-21B-3 
NMSA 1978", 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


and added "multistate"; and in Subsection B, in Paragraph 


58-21B-5. State license and registration application and issuance. 


A. Applicants for a license shall apply in a form as prescribed by the director. Each form shall 
contain content as set forth by rule, instruction or procedure of the director and may be changed or 
updated as necessary by the director in order to carry out the purposes of the New Mexico ‘Mort- 
gage Loan Originator Licensing Act. 

B.. In order to fulfill the purposes of the New Mexico Mortgage Loan Originator Liveries Act, 
the director may establish relationships or contracts with the nationwide multistate licensing 
system and registry or other entities designated by the nationwide multistate licensing system 
and registry to collect and maintain records and process transaction fees or other fees related to 
licensed mortgage loan originators or other individuals subject to that act. 

C. In connection with an application for licensing as a mortgage loan originator, the applicant 
shall, at a minimum, furnish to the nationwide multistate licensing system and registry informa- 
tion concerning the applicant's identity, including: 

(1) fingerprints for submission to the federal bureau of investigation and any governmen- 
tal agency or entity authorized to receive such information for a state, national and international 
criminal history background check; and 
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(2) personal history and experience in a form prescribed by the nationwide multistate 
licensing system and registry, including the submission of authorization for the nationwide multi- 
state licensing system and registry and the director to obtain: 

(a) an independent credit’ report obtained from a consumer reporting agency de- 
scribed in Section 603(p) of the federal Fair Credit Reporting Act; and 

(b) information related to any administrative, civil or criminal findings by any gov- 
ernmental jurisdiction. 

D. For the purposes of this section and in order to reduce the points of contact that the federal 
bureau of investigation may have to maintain for purposes of Paragraph (1) of Subsection C of this 
section and Subparagraph (b) of Paragraph (2) of Subsection C of this section, the director may 
use the nationwide multistate licensing system and registry as a channeling agent for requesting 
information from and distributing information to the federal department of justice or any govern- 
mental agency with mortgage industry oversight authority. — 

E. For the purposes of this section and in order to reduce the points of contact that the director 
may have to maintain for purposes of Subparagraphs (a) and (b) of Paragraph (2) of Subsection C 
of this section, the director may use the nationwide multistate licensing system and registry as a 
channeling agent for requesting and distributing information to and from any source as directed 
by the director. 


History: Laws 2009, ch. 122, § 5; 2019, ch. 144, § 6. Severability. — Laws 2009, ch. 122, § 60 provided that 

The 2019 amendment, effective July 4, 2019, replaced if any part or application of this act is held invalid, the 
“nationwide mortgage licensing system and registry" with remainder or its application to other situations or Parecite 
"nationwide multistate licensing system and registry"; shall not be affected. 


after each occurrence of "nationwide", deleted "mortgage" 
and added "multistate". 


58-21B-6. Issuance of license. 


The director shall not issue a mortgage loan originator license unless the director makes at a 
minimum the following findings: . 

A, the applicant has never had a mortgage loan originator license revoked in any governmen- 
tal jurisdiction, except that a formal vacation of such revocation shall not be deemed a revocation; 

B, the applicant has not been convicted of, or pled guilty or nolo contendere to, a felony in a 
domestic, foreign or military court, not including a juvenile court: 

(1). during the seven-year period preceding the date of the application for licensing and 
registration; or | 
_ (2) at any time preceding the date of application, if the felony involved an act of fraud or 
dishonesty, a breach of trust or money laundering; and 
(3) provided that any pardon of a conviction shall not be a conviction for the purposes of 
this subsection; 

C.., the applicant has Sepals arteey financial responsibility, good character and general fitness 
so as to command the confidence of the community and to warrant a determination that the mort- 
gage loan originator will operate honestly, fairly and efficiently within the purposes of the New 
Mexico Mortgage Loan Originator Licensing Act. For the purposes of this subsection, an individual 
has shown that the individual is not financially responsible when the individual has shown a 
disregard in the management of the individual's own financial condition. A determination that an 
individual has not shown financial responsibility may include but is not limited to: 

(1) current ene judgments, except judgments solely as a result of ae ex- 
penses; 

(2) current pahiiadiing tax liens or other government liens and filings; 

(3) foreclosures within the past three years; or 

(4) a pattern of seriously delinquent accounts within the past three years; . 

D. the applicant has completed the pre-licensing education requirement set forth in Section 7 
[58-21B-7 NMSA 1978] of the New Mexico Mortgage‘Loan Originator Licensing Act; 

E. the applicant has passed a written test that meets the test requirement set forth in Sec- 
tion 8 [58-21B-8 NMSA 1978] of the New Mexico Mortgage Loan Originator Licensing Act; and 
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Ff. the applicant has:met the surety bond requirements set forth in Section 17 [58-21B- 1 
NMSA 1978] of the New Mexico fae 8 Loan Originator Let Act, 


Severability. —~ Laws»2009; dh, 122, § 60 ma that 
Effective dates. — Laws 2009, ch. 122, § 61 made i if,any part or application of this act is held invalid, the 
provisions of Laws 4008, fe 122, § 6 effective July 31, ~ remainder or its application to oLer situations or persons 
2009. shall not be affected. 


History:.Laws 2009; ch. 122; § 6.; 


58-21B-7. Pre-licensing education. of mortgage.loan originators. | 


A. In order ‘to meet the pre-liceénsing education requirement referred to in Subsection D of 
Section 58-21B-6 NMSA 1978, an individual shall complete at least twenty hours of education ap- 
proved in accordance with Subsection B of this section, which shall include at least: 

(1) three hours of federal law and regulations; 

(2) three hours of ethics, including instruction on fraud, consumer r protection and fair 
lending issues; 

(3) two hours of training related to lena standards for the nontraditional mortgage 
product marketplace; and 

(4) three hours of New Mexico law and administrative rules. 

B, For the purposes of Subsection A of this section, pre-licensing education courses shall be re- 
viewed and approved by the nationwide multistate licensing sygtem and registry based upon rea- 
sonable standards. Review and approval of a pre-licensing enlbinoniean course shall include review 
and approval of the course provider. 

C. Nothing in this section shall preclude any pre-licensing au chHies course, as approved by 
the nationwide multistate licensing system and registry, that is provided by the employer of the 
applicant or by an entity that is affiliated with the applicant by an ay fusles 93 or by any Sy 

-sidiary or affiliate of the employer or entity. 

D. Pre-licensing education may be offered in a classroom, onthe or by any other means ap- 
proved by the nationwide multistate licensing system and registry. — 

EK. The pre-licensing education requirements approved by the nationwide multistate HesHRis 
system and registry in Paragraphs (1) through (4) of Subsection A ofthis section for any state shall 
be accepted as credit toward completion of pre- -licensing education requirements in New Mexico. 

F. An individual previously licensed pursuant to the New Mexico Mortgage Loan Originator 
Licensing Act subsequent to the effective date of that act applying to be licensed again shall prove 
that the individual has completed all of the continuing education requirements for the year in 
which the license was last held. 


History: Laws 2009, ch. 122, § 7; 2019, ch, 144, § 7. 

The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage licensing system and registry" 
with "nationwide multistate licensing system and regis- 


introductory clause, after "Section", deleted "6 of the New 
Mexico Mortgage Loan Originator Licensing Act" and 
added "58-21B-6 NMSA 1978". 

Severability. — Laws 2009, ch, 122, § 60 provided that 


try", and provided the statutory citation for a provision 
of the New Mexico Mortgage Loan Originator Licensing 
Act; after each occurrence of "nationwide", deleted "mort, 
gage” and added "multistate; and in Subsection A, in the 


‘if any part or application of this act is held invalid, the 
remainder or its application to other situations or perBOns 
shall not be affected. 


58-21B-8. ‘Testing of mortgage igay originators. 


A:. In order to meet the written. test requirement referred to in Subsection E. of, Section 58. 
21B-6 NMSA 1978, an individual shall pass, in accordance with the standards established pur- 
suant to this section, a qualified written test developed by the nationwide multistate licensing 
system and registry and administered by a test provider approved by the nationwide multistate 
licensing system and.registry: based upon reasonable standards. 

B,.. A written test shall not be treated as a qualified written test for purposes ae Subsection A of 
this section unless the test adequately. measures the applicant's knowledge and comprehension in 
appropriate subject areas, padtnding! 

(1) ethics; : 
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(2) federal law and regulations pertaining to mortgage origination; 
(3) New Mexico law and rules pertaining to mortgage origination; and 
(4) federal and New Mexico law’and regulations and rules, including those concerning fraud, 
consumer protection, the nontraditional mortgage product marketplace and fair lending issues. 

C. ‘Nothing in this section shall prohibit a test provider approved by the nationwide multistate 
licensing system and registry from providing a test at the location of the employer of the applicant 
or the location of any subsidiary or affiliate of the employer of the applicant, or at the location of 
any entity with which the applicant holds an omer des arrangement to conduct the business of a 
mortgage loan originator. 

D. An individual shall not be considered to ee passed a qualified written test unless the 
individual achieves a test score of not less than seventy-five percent correct answers to questions. 

EK. An individual may retake a test two consecutive times, provided that each retake occurs at 
least thirty days after the preceding test. After failing three ‘consecutive teste, an individual shall 
wait at least six months before taking the test again. 

F. . A licensed mortgage loan originator who fails to maintain a valid license for a period of five 
years or longer shall retake the test, not taking into account any time during which the individual 


is a registered mortgage loan originator. 


History: Laws 2009, ch. 122, § 8; 2019, ch. 144, § 8. 

The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage licensing system and registry" with 
"nationwide multistate licensing system and registry", 
and provided the statutory citation for a provision of the 
New Mexico Mortgage Loan Originator Licensing Act; af- 
ter each occurrence of "nationwide", deleted "mortgage" 


and added "multistate"; and in Subsection A; after "Sec- 
tion", deleted ."6 of the: New. Mexico-Mortgage Loan Origi- 
nator Licensing Act" and added "58-21B-6 NMSA 1978". 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


58-21B-9. Standards for license Stnewall 


A. The minimum standards for ence renewal for mortgage vaetas originators shall include the 


following: 


(1) the mortgage loan originator continues to meet the minimum standards for Teena t is- 


suance pursuant to Section 58-21B-6 NMSA 1978; 


(2) the mortgage loan originator has satisfied the annual continuing education require- 
ments set forth in Section 58-21B-10 NMSA 1978; and 
(8) \ the mortgage loan originator has paid all required fees for renewal of the license. 
B. The license of a mortgage loan originator who fails to satisfy the minimum standards for li- 
cense renewal shall expire. The director may adopt rules for the reinstatement of expired licenses 
consistent with the standards established by the nationwide multistate licensing system and registry. 


History: Laws 2009, ch, 122, § 9; 2019, ch. 144, § 9. 

The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage licensing system and registry" with 
"nationwide multistate licensing system and registry", 
and provided statutory citations for certain provision of 
the New Mexico Mortgage Loan Originator Licensing 
Act; in Subsection A, in Paragraph A(1), after "Section", 
deleted "6 of the New Mexico Mortgage Loan Originator 
Licensing Act" and added "58-21B-6 NMSA°1978", and in 


Paragraph A(2), after "Section", deleted "10 of the New 
Mexico Mortgage Loan Originator Licensing Act" and 
added "58-21B-10 NMSA 1978"; and in Subsection B, after 
"nationwide", deleted "mortgage" and added "multistate". 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


58-21B-10. Continuing education for mortgage loan originators. 


A. In order to meet the annual continuing education requirements set forth in Paragraph (2) of 
Subsection A of Section 58-21B-9 NMSA 1978, a licensed mortgage loan originator shall complete 
at least eight hours of education approved in accordance with Subsection B of this section, which 
shall include at least: 

(1) three hours of federal law and regulations; 
(2) two hours of ethics, including instruction on fraud, consumer protection and fair lend- 
ing issues; 
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(8) two hours of training, related to lending standards dor the nontnnditicn! mortgage 
product marketplace; and 1 ) | 

(4) .one hour. of New. vee law and adininiatative rules. 

B. For the purposes of Subsection A of this section, continuing sduohbdiciae courses shell be re- 
viewed and approved by the nationwide multistate licensing system and registry based upon rea- 
sonable standards, Review and approval of a continuing education course shall include review and 
approval of the course provider. 

C. Nothing in this section shall mati any sli eatinn course, as approved ~~ the, hater 
multistate licensing system and registry, that is provided by the employer of the mortgage. loan 
originator or by an,entity that is affiliated with the mortgage loan originator by an pagency con- 
tract, or any subsidiary or affiliate of such.employer or entity... 00 

D,.. Continuing education may be offered in a classroom, online « or by any athens means approved 
by the nationwide multistate licensing system and registry. | 

E. A licensed mortgage loan originator: 

(1). except for the provisions of Subsection B of Section 58-21B-9 NMSA 1978 and Subsec. 
tion I of this section, may only receive credit for a continuing education course in the year in which 
the course is taken; and 

(2) may not take the same approved course in the same or successive yeaa to et ths 
annual requirements for continuing education. 

F. A licensed mortgage loan originator who is an eoroved inetenoter of an approved continu- 
ing education course may receive credit for the licensed mortgage loan originator's own annual 
continuing education requirement at the rate of two hours' credit for every one hour taught. 

G. An individual who has successfully completed the education requirements approved by the 
nationwide multistate licensing system and registry and as set forth in Subsection A of this sec- 
tion for any state shall be accepted as credit toward completion of pone education require- 
ments in New Mexico. 

H. A licensed mortgage loan originator who subsequently neces anlicenend shall complete 
the continuing education requirements for the last year in which the license was held Perr to is- 
suance of a new or renewed license. 

I. An individual who meets the requirements set forth in Paragraphs (1) and (3) of Subsection 
A of Section 58-21B-9 NMSA 1978 may make up any ate in etapa education as estab- 
lished by rule promulgated by the director. 


History: Laws 2009, ch. 122, $10; 2019, ch. 144, § 10. 

The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage licensing system and registry" with 
"nationwide multistate licensing system and registry”, and 
provided the statutory citation fora provisions of the New 
Mexico Mortgage Loan Originator Licensing Act; after 
each occurrence of "nationwide", deleted "mortgage" and 
added "multistate"; in Subsection A, in the introductory 
clause, after "Section", deleted "9 of the New Mexico Mort- 
gage Loan Originator Licensing Act" and added "58-21B-9 


NMSA 1978"; in Subsection E, in Paragraph E(1), after 
"Section", deleted "9 of the. New Mexico Mortgage Loan 
Originator Licensing Act" and added "58-21B-9 NMSA 
1978"; and in Subsection I, in Paragraph E(1), after "Sec- 
tion", deleted "9 of the New Mexico Mortgage Loan Origi- 
nator Licensing Act" and added "58-21B-9 NMSA 1978". 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


58-21B-11. Authority to require license and to set fees. 


A. In addition to any other duties imposed upon ‘the director by law, the director shall require 


mortgage loan originators to be licensed and registered through the nationwide multistate licens- 
ing system and registry. In order to carry out this requirement, the director may participate in the 
nationwide multistate licensing system and registry. For this purpose, the director may establish 
requirements as necessary, including: 
(1), background checks for: . 

(a). criminal history through fingerprint or nthion steer 

(b) civil or administrative records; 

(c) credit history; or 

(d) any other information deemed necessary. by the nationwide uae licensing 
system anid registry; 
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(2) payment of fees to apply for or renew licenses through the nationwide multistate li- 
censing system and registry; 

(3) ‘setting or resetting as necessary renewal or reporting dates; and 

(4) requirements for amending or surrendering a license or any other activities the direc- 
tor deems necessary for participation in the nationwide multistate licensing system and registry. 

B. The director shall establish by rule fees sufficient to cover the costs of administering the 
New Mexico Mortgage Loan Originator Licensing Act. These fees may include: 

(1) an original and renewal license fee paid by each licensed mortgage loan originator; 

(2) an application fee to cover the costs of processing applications; 

(3) an examination or investigation fee to cover the costs of any examination or investiga- 
tion of the books and records of a licensed mortgage loan originator or other person subject to the 
New Mexico Mortgage Loan Originator Licensing Act; and 

(4) late fees, license amendment fees and: any other fees associated with the costs of ad- 
ministering the New Mexico Mortgage Loan Originator Licensing Act. , 

C.. Mortgage loan originators shall not be charged investigation fees for the processing of com- 
plaints when the investigation determines that no violation of the New Mexico Mortgage Loan 
Originator Licensing Act occurred or when the mortgage loan originator provides a remedy satis- 
factory to the complainant and the director and no order of the director is issued. All money, fees 
and penalties collected pursuant to the New Mexico Mortgage Loan Originator Licensing Act shall 
be deposited into the mortgage regulatory fund. 

D. , For the purposes of implementing an orderly and efficient licensing process, the director may 
establish licensing rules and interim procedures for licensing and acceptance of applications. For 
individuals previously registered or licensed pursuant to the Mortgage Loan Company Act [Chap- 
ter 58, Article 21 NMSA 197], the director may establish expedited review and licensing procedures, 


History: Laws 2009, ch. 122, § 11; 2019, ch. 144, § 11. "multistate"; and in Subsection D, after "Mortgage Loan 
The 2019 amendment, effective July 1, 2019, replaced Company", deleted "and Loan Broker". 
"nationwide mortgage licensing system and registry" with Severability. — Laws 2009, ch. 122, § 60 provided that 
"nationwide multistate licensing system and registry", if any part or application of this act is-held invalid; the 
and made a certain technical correction; after each oc- remainder or its application to other situations or persons 
currence of "nationwide", deleted "mortgage" and added shall not be affected. 


58-21B-12. Nationwide multistate licensing system and registry 
information challenge process. 


The director shall establish rules whereby mortgage loan originators may challenge information 
entered into the nationwide multistate licensing system and registry by the director. 


History: Laws 2009, ch. 122, § 12; 2019, ch. 144, § 12. Severability. — Laws 2009, ch. 122, § 60 provided that 

The 2019 amendment, effective July 1, 2019, replaced if any part or application of this act is held invalid, the 

"nationwide mortgage licensing system and registry" with remainder or its application to other situations or persons 
"nationwide multistate licensing system and registry"; eae not be affected. 


after each occurrence of "nationwide", deleted "mortgage" 
and added "multistate". 


58-21B-13. Enforcement; violations; penalties. 


A. In order to ensure the effective supervision and enforcement of the New Mexico Mortgage 
Loan Originator Licensing Act, the director may: 

(1) deny, suspend, revoke or decline to renew a license for a violation of the New Mexico 
Mortgage Loan Originator Licensing Act or rules issued pursuant to that act or an order or a di- 
rective entered pursuant to that act; 

(2) deny, suspend, revoke or decline to renew a license if an applicant ¢ or licensed mortgage 
loan originator: 

(a) fails at any time to meet the requirements of Section 58-21B-6 or 58-21B-9 NMSA 
1978; or — ; 
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(b) withholds information or makes a material misstatement in an cat Shc re for a 
license or renewal of a license; 

(3) order restitution against mortgage loan originators for violations of that act; 

(4) impose fines on mortgage loan originators pursuant to Subsections C et E of this 
section; 

(5) order or direct seicli other affirmative action as the divdbto? deems necessary; 

(6) bar or suspend a Gioia loan originator fruit licensure in New Mexico as a mortgage 
loan originator; and 

(7) issue orders or directives pursuant to the New Mexico Mortgage Loan Originator Li- 
censing Act as follows: 

(a) order or direct mortgage loan originators to cease and desist from conducting busi- 
ness, including issuing an immediate temporary order to cease and desist; 

(b) order or direct mortgage loan originators to cease any harmful activities or viola- 
tions of that act, including issuing an immediate temporary order to cease and desist; and’ 

(c) enter immediate temporary orders to cease business pursuant to a license issued 
pursuant to the authority granted pursuant to Section 58-21B-4 NMSA 1978 if the director deter- 
mines that the license was erroneously granted or the licensed mortgage loan originator is cur- 
rently in violation of that act. 

B. The director may initiate one or more of the actions set forth i in Section 58-21B-15 NMSA 
1978. 

C. It is a violation of the New Mexico Mortgage Loan Originator Licensing Act for a pines hoa 
loan originator to: 

(1) directly or indirectly employ any scheme, device or artifice to defraud or miiktead bor- 
rowers or lenders or to defraud any person; 

(2) engage in any unfair or deceptive practice toward any person; 

(3) obtain property by fraud or misrepresentation; 

(4) solicit or enter into a contract with a borrower that provides in substance that the 
mortgage loan.originator may earn a fee or commission through "best efforts" to obtain a loan even 
though no loan is actually obtained for the borrower; 

(5) solicit, advertise or enter into a contract for specific interest rates, points or other fi- 
nancing terms unless the terms are actually available at the time of soliciting, advertising or 
contracting; 

(6) conduct any business covered by the New Mexico Mortgage Loan Originator Licensing 
Act without holding a valid license as required pursuant to that act, or assist or aid and abet any 
person in the conduct of business pursuant to that act without a valid license as required pursuant 
to that act; 

(7) fail to make disclosures as required by the New Mexico Mortgage Loan Originator 
Licensing Act and any other applicable state or federal law, including rules and regulations there- 
under; 

(8) fail to comply with the provisions of the New Mexico Mortgage Loan Originator Licens- 
ing Act or rules or regulations promulgated pursuant to that act, or fail to comply with any other 
state or federal law, including rules and regulations thereunder, applicable to any business autho- 
rized or conducted pursuant to the New Mexico Mortgage Loan Originator Licensing Act; 

(9) make, in any manner, a false or deceptive statement or representation, including, with 
regard to the rates, points or other financing terms or conditions for a residential mortgage loan, 
engaging in bait-and-switch advertising; 

(10) negligently make any false statement or knowingly and willfully make any omission 
of material fact in connection with any information or reports filed with a governmental agency or 
the nationwide multistate licensing system and registry or in connection with any investigation 
conducted by the director or another governmental agency; 

(11) make any payment, threat or promise, directly or indirectly, to any person for the 
purposes of influencing the independent judgment of the person in connection with a residential 
mortgage loan or make any payment, threat or promise, directly or indirectly, to any appraiser of 
a property for the purposes of influencing the independent judgment of the appraiser with respect 
to the value of the property. Nothing in this paragraph shall be construed to prohibit a mortgage 
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loan originator from asking the appraiser to consider additional appropriate property information 
or provide further detail, substantiation or explanation for the appraiser's value conclusion; 

(12) collect, charge, attempt to collect or:charge, or to use or propose any agreement pur- 
porting to collect or charge, any fee prohibited by the New Mexico Mortgage Loan Originator Li- 
censing Act; 

(13). cause or require a borrower to obtain property insurance coverage in an amount that 
exceeds the replacement cost of the improvements as established by the director and the property 
insurer; ) 

(14) fail to account truthfully for money belonging toa party to a residential mortgage 
loan transaction; , 

(15) engage in mortgage loan origination on behalf of more than one mortgage loan com- 
pany; | 

(16) pay, receive or collect in whole or in part any commission, fee or other compensation 
for originating a mortgage loan in violation of the New Mexico Mortgage Loan Originator Licens- 
ing Act, including a mortgage loan originated by any unlicensed person other than an exempt 
person; 

.(17) charge or collect any fee, commission or rate of interest or make or originate any 
mortgage loan with terms or conditions or in a manner contrary to other applicable federal and 
state laws; 

(18) advertise mortgage loans, including rates, margins, discounts, points, fees, commis- 
sion or other material information, including material limitations on the loans, unless the person 
is able to make the mortgage loans available to a reasonable number of qualified applicants; 

(19) coerce, extort, induce, bribe or intimidate or attempt to coerce, extort, induce, bribe or 
intimidate an appraiser to value property in excess of its fair market value; 

(20) originate a mortgage loan that contains a pre-payment penalty; 

(21) misrepresent a borrower's credit rating; 

(22). misrepresent, inflate or fabricate, or encourage a borrower to misrepresent, inflate 
or fabricate, the source’ or amount of a borrower's actual income or assets, other than: allowable 
grossed-up income not to exceed twenty-five percent per current agency guidelines as set by the 
director, in the application or underwriting process for a residential mortgage loan; 

(23) originate a residential mortgage loan when the terms of that loan are in violation of 
the Home Loan Protection Act [Chapter 58, Article 21A NMSA 1978]; 

(24) originate a residential mortgage loan that does not require documentation and 
consideration of the borrower's reasonable ability to repay that loan pursuant to its terms. The 
borrower's ability to repay shall be demonstrated through reasonably reliable documentation 
that may include payroll receipts, tax returns, bank records, asset and credit evaluations, mort- 
gage payment history or other similar reliable documentation. The provisions of this paragraph 
shall not apply to a residential mortgage loan originated pursuant to a government streamline 
program or a streamline program administered by a government-sponsored enterprise, to a 
reverse mortgage insured as part of a government program or to loss mitigation activities of a 
mortgage loan servicer or lender with which the borrower has a current relationship, so long as 
each of these exceptions, as applicable, provides the borrower with a reasonable, tangible net 
benefit; or , | | 

_ (25) originate a residential mortgage loan that does not require a determination of the 
borrower's reasonable ability to pay the costs set forth in this paragraph, In the case of an adjust- 
able rate residential mortgage loan, the reasonable ability to pay shall be determined based on 
a fully indexed rate and repayment schedule that achieves full amortization over the life of the 
mortgage loan. The costs, as applicable, to be used in determining the borrower's reasonable abil- 
ity to pay include principal, interest, real estate taxes, property insurance, property assessments, 
mortgage insurance premiums and other scheduled long-term monthly debt payments. 

D.. The director may impose a civil penalty on a mortgage loan originator if the director finds, 
on the record after notice and opportunity for hearing, that the mortgage loan originator has vio- 
lated or failed to comply with;any requirement of the New Mexico Mortgage Loan Originator 
Licensing Act or any rule promulgated by the director pursuant to that act or any order issued 
pursuant to authority of that act. 
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E. The maximum amount of penalty for each act or omission described in Subsection C of this 
section shall be twenty-five thousand dollars ($25,000).: | 
F, Each violation or failure to comply with ‘anes seeserniplie or nese of the director is a separate 


and distinct violation or failure. 


History: Laws 2009, ch. 122, .§ 13; 2019, ch. 144, $13. 

The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage licensing system and registry" with 
"nationwide multistate licensing system and registry", and 
provided, statutory citations for certain provision of the 
New Mexico Mortgage Loan Originator Licensing Act; in 
Subsection A, in Paragraph A(2), after "Section", deleted "6 
or 9 of the New Mexico Mortgage Loan Originator Licens- 
ing Act" and added "58-21B-6 or 58-21B-9 NMSA 1978", 
and in Subparagraph A(7)(c), after "Section", deleted "4. of 


the New Mexico Mortgage Loan Originator Licensing Act" 
and added "58-21B-4 NMSA 1978"; in Subsection B, after 
"Section", deleted "15 of the New Mexico Mortgage Loan 
Originator Licensing Act" and added "58-21B-15 NMSA 
1978"; and in Subsection. C, in Paragraph C(10), after "na- 
tionwide", deleted "mortgage" and added "multistate", 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


58-21B-14. Notice of contemplated action; hearings. 


A. When the director contemplates taking any action specified in Paragraphs (1) through (6) 
of Subsection A or:in Subsection D of Section 13 [58-21B-13 NMSA 1978] of the New Mexico 
Mortgage Loan Originator Licensing Act, the director shall serve Rbob the licensed mortgage loan 
originator a written notice containing a statement; 

(1). that the director has sufficient evidence that, if not doesn or explained will inet 
the director in taking the contemplated action; 

(2). indicating the general nature of the avideribes and 

(3) that unless theicensed mortgage loan originator within rarer days Erte service of 
the notice deposits in the mail a certified: return receipt requested letter addressed to the director 
containing a request for a hearing, the director will take the contemplated action. 

B,. If the licensed mortgage loan originator does not mail a request for a hearing within the 
time and in the manner required by this section, the director may take the action contemplated in 
the notice, and-such action shall be final and not subject to judicial review. ) 

C. Ifthe licensed mortgage loan originator mails a request for a hearing as required by, this 
section, the director shall, within thirty days of receipt of the request, notify the licensed mortgage 
loan originator of the time and place of the hearing, the name of the person who shall conduct the 
hearing for-the director and the statutes.and sntesthehses authorizing the director to take the con- 
templated action. 


sree Laws 2009, ch. 122, §.14, 

Effective dates. — Laws 2009, ch. 122, § 61 made the 
provisions of Laws 2009, ch. 122, § 14 effective July 31, 
2009... : 


Severability. — Laws 2009, ch. 122, § 60 provided that 
if,any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


58-21B-15. Power of the court to grant relief. 


A. Upon a showing by the director that a person has or is about to violate the New Mexico 
Mortgage Loan Originator Licensing Act or any rule or order of the director pursuant to that act, 
the district court of the first judicial district or other appropriate district court in the state may 
grant or impose one or more of the following appropriate legal or equitable remedies: 

(1) a temporary restraining order, permanent or SenIpOr ary prohibitory or mandatory. in- 
junction or a writ of prohibition or mandamus; 
(2) a civil penalty up to a maximum of twenty-five thousand dollars ($25, 000) for each 
violation; 
(3) ‘disgorgement; 
(4) declaratory judgment; 
(5) restitution to consumers; ' meoccaumnete amar: 
~ (6) the’ StU acprebag of a teceiver or conservator for the defendant or the defendant's as- 
sets; . 


Here 3 ae EON ENGST ween | 
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(7) recovery by the director of all costs and expenses for ae an investigation or the 
bringing of any enforcement action under that act; or 
(8) other relief as the court deems just. - . 

B. In determining the appropriate relief to grant, the mire shall consider enforcement actions 
taken and sanctions imposed by the director pursuant to Section 13 [58-21B-13 NMSA 1978] of 
the New Mexico Mortgage Loan Originator Licensing Act in connection with the transactions con- 
stituting violations of that act. 

C. The court shall not require the director to post bond in an action pursuant to this section. 


History: Laws 2009, ch. 122, § 15. Severability. — Laws 2009, ch. 122, § 60 provided that 

Effective dates. — Laws 2009, ch. 122, § 61 made the if any part or application of this act.is held invalid, the 
provisions of Laws 2009, ch. 122, § 15 effective July 31, remainder or its application to other situations or persons 
2009. shall not be affected. 


58-21B-16. Unlicensed activity. 


A. An pidividual who acts as a mortgage loan originator without being properly thebined pur- 
suant to the New Mexico Mortgage Loan Originator Licensing Act is, for a first offense, guilty of a 
misdemeanor and upon conviction shall be sentenced in accordance with the re of Subsec- 
tion A of Section 31-19-1 NMSA 1978. 

B. In the case of'a conviction pursuant to Subseution A of this section, the court may impose a 
deferred sentence in accordance with Section 31-20-6 NMSA 1978. 

C. An individual who violates Subsection A of this section is, for a second or subsequent of- 
fense, guilty of a fourth degree felony and upon conviction shall be sentenced in accordance with 
the recy a of Section 31-18-15 NMSA 1978. . 


History: Laws 2009, ch. 122, § 16. Severability. — Laws 2009, ch. 122, § 60 provided that 


Effective dates. — Laws 2009, ch. 122,.§ 61 made the if any part or application of this act is held invalid, the 
provisions of Laws 2009, ch. 122, § 4 effective July 31, remainder or its application to other situations or persons 
2010. shall not be affected. 


58-21B-17. Surety bond required. 


A. Each mortgage loan originator shall be covered by a surety bond in accordance with this 
section. In the event the mortgage loan originator is an employee or exclusive agent of a mortgage 
loan company subject to the Mortgage Loan Company Act, the surety bond of the mortgage loan 
company subject to that act may be used in lieu of the mortgage loan originator's surety bond re- 
quirement. 

B. The surety bond shall provide coverage for each mortgage loan originator in an amount as 
prescribed in Subsection E of this section. 

C. The surety bond shall be in a form as prescribed by the director. 

D. The director may promulgate rules with respect to the requirements for such surety bonds 
as are necessary to accomplish the purposes of the New Mexico Mortgage Loan Originator Licens- 
ing Act [58-21B-1 NMSA 1978]. 

E. The penal sum of the surety bond shall be in an initial amount of fifty thousand dollars 
($50,000). Upon renewal of the license, the penal sum of the surety bond shall be in an amount 
that reflects the total dollar amount of mortgage loans originated AnDUAL in New Mexico by the 
licensed mortgage loan originator, as follows: 

(1) zero dollars ($0.00) to three million dollars ($3,000,000), a “a bond of fifty thousand 
dollars ($50,000); 

(2) more than three million dollars ($3,000,000) and less than ten. million dollars 
($10,000,000), a surety bond of one hundred thousand dollars ($100,000); and 

(3). ten million dollars ($10,000,000) or more, a surety bond of one hundred fifty thousand 
dollars ($150,000). 

F. Every bond shall provide for suit thereon by any person who has a cause of action pursuant 
to the New Mexico Mortgage Loan Originator Licensing Act. 
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G. When an action is commenced on a licensed: martgage loan sutigioratgels bond,:the director 
may require the filing of a new bond. 

H. Immediately upon recovery on any action on a bond, the licensed mortgage loan originator 
shall file a new hand. t or 


History: Laws 2009, ch, 122, § 17., Severability. — Laws 2009, ch. 122, § 60 provided that 


Effective dates. — Laws 2009, ch, 122, § 61 made the if any part or application of this act is’ held invalid, the 
provisions of Laws 2009, ch, 122, § 17 effective uly 31, remainder or its application to other situations or persons 
2009, ' > shall not be affected. 


58-21B- 18. Confidentiality. 


In order to promote more effective regulation and reduce regulatory burden eieduien supervisory 
information-sharing, except as otherwise provided in Public Law 110-289, Section 1512, the re- 
quirements pursuant to any federal law or pursuant to the Inspection of Public Records Act, [Chap- 
ter 14, Article 2 NMSA 1978] regarding the privacy or confidentiality of any information or mate- 
rial provided to the nationwide multistate licensing system and registry, and any privilege arising 
pursuant to federal or state law, including the rules-of any federal or state court, with respect to 
such information or material, shall continue to apply to such information or material after the 
information or material has been disclosed to the nationwide multistate licensing system and reg- 
istry. Such information and material may be shared with,all state and federal regulatory officials 
with mortgage industry oversight authority without the loss of privilege or the loss of confidential- 
ity protections provided by federal law or the Inspection of Public Records Act, and the director may 
enter into agreements or sharing arrangements with other governmental agencies, the conference 
of state bank supervisors, the American association of residential mortgage regulators or other as- 
sociations representing governmental agencies as established by rule or order of the director. 


History: Laws 2009, ch. 122, § 18; 2019, ch. 144, § 14. Severability. — Laws 2009, ch. 122, § 60 provided that 


The 2019 amendment, effective July 1, 2019, replaced if any part or application of this act is held invalid, the 
"nationwide mortgage licensing system and registry" with remainder or its application to other situations or persons 
"nationwide multistate licensing system and registry"; shall not be affected. 


after each occurrence of "nationwide", deleted "mortgage" 
and added "multistate". 


58-21B-19. Powers and duties of director. 


A. The director shall exercise general supervision and control over mortgage loan Origiiavors 
doing business in New Mexico. 

B. In addition to the other duties imposed on the director by law, the director shall make rea- 
sonable rules necessary for the implementation of the New Mexico Mortgage Loan Originator 
Licensing Act; provided that promulgated rules shall be subject to judicial review in the manner 
set forth in Section 12-8-8 NMSA 1978. In addition to any authority allowed pursuant to the New 
Mexico Mortgage Loan Originator Licensing Act, the oe may conduct investigations and ex- 
aminations as follows: 

(1) for the purposes of initial licensing, license bees ih license suspension, license revoca- 
tion or termination or general or specific inquiry or investigation to determine compliance with the 
New Mexico Mortgage Loan Originator Licensing Act, the director shall have access to and may 
receive and use any books, accounts, records, files, documents, information or evidence, including: 

(a) criminal, civil and administrative history information, including nonconviction 
data as specified in the Arrest Record Information Act [29-10-1 NMSA 1978]; 

(b) personal history and experience information, including independent credit reports 
obtained from'a consumer reporting agency described i in Section 603(p) of the federal Fair Credit 
Reporting Act; and © ~ 

(c) any other documents, information or evidence the director deems relevant to the 
inquiry or investigation regardless of the location, y OBB EREION; control or custody of such docu- 
ments, information or evidence; 
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(2) for the purposes of investigating violations or complaints arising pursuant to the New 
Mexico Mortgage Loan Originator Licensing Act, or for the purposes of examination, the direc- 
tor may review, investigate or examine any individual subject to that act as often as necessary in 
order to carry out the purposes of that act. The director may direct, subpoena or order the atten- 
dance of and examine under oath all persons whose testimony may be required about the loans or 
the business or subject matter of any such examination or investigation and may direct, subpoena 
or order such persons to produce books, accounts, records, files and any other documents the direc- 
tor deems relevant to the inquiry; 

(3) each mortgage loan originator shall make available to the director upon request the 
books and records relating to the operations of the mortgage loan originator. The director shall 
have access to the books and records and interview the officers, principals, mortgage loan origina- 
tors, employees, independent contractors and agents of the mortgage loan originator concerning 
their business; 

(4) each mortgage loan originator shall make or compile reports or prepare other informa- 
tion as directed by the director in order to carry out the purposes of this section, including: 

(a) accounting compilations; 

(b) information lists and data concerning loan transactions in a format prescribed by 
the director; and ° 

(c) such other information deemed by the director to be necessary to carry out the 
purposes of this section; : 

(5) in making any examination or investigation authorized by the New Mexico Mortgage 
Loan Originator Licensing Act, the director may control access to any documents and records of 
the individual under examination or investigation. The director may take possession of the docu- 
ments and records or place a person in exclusive charge of the documents and records in the place 
where they are usually kept. During the period of control, no individual or person shall remove 
or attempt to remove any of the documents and records except pursuant to a court order or with 
the consent of the director. Unless the director has reasonable grounds to believe the documents 
or records of the licensed mortgage loan originator have been, or are at risk of being, altered or 
destroyed for purposes of concealing a violation of the New Mexico Mortgage Loan Originator 
Licensing Act, the licensed mortgage loan originator or owner of the documents and records shall 
have access to the documents or records as necessary to conduct its ordinary business affairs; 

(6) in order to carry out the purposes of this section, the director may: 

(a) retain attorneys, accountants or other professionals and specialists as examiners, 
auditors or investigators to conduct or assist in the conduct of examinations or investigations; __ 

(b) enter into agreements or relationships with other government officials or regu- 
latory associations in order to improve efficiencies and reduce regulatory burden by sharing re- 
sources, standardized or uniform methods or procedures and documents, records, information or 
evidence obtained pursuant to this section; 

(c) use, hire, contract or employ public or privately available analytical systems, 
methods or software to examine or investigate the mortgage loan originator; 

(d) accept and rely on examination or investigation reports made by other govern- 
ment officials, within or without this state; and 

(e) accept audit reports made by an independent certified public accountant for the 
mortgage loan originator in the course of that part of the examination covering the same general 
subject matter as the audit and may incorporate the audit report in the report of the examination, 
report of investigation or other writing of the director; 

(7). the authority of this section shall.remain in effect whether such a:licensed mortgage 
loan originator or individual subject to the New Mexico Mortgage Loan. Originator Licensing Act 
acts or claims to act pursuant to any licensing or registration law of New Mexico or Syattne to act 
without such authority; 

(8) no licensed mortgage loan originator or individual nt ae is the subject an. of investiga- 
tion or examination pursuant to this section shall knowingly withhold,.abstract, remove; mutilate, 
destroy or secrete any books, records, computer records or other information; and 

(9) applications for a license or a license renewal, and all papers, documents, reports and 
other written instruments filed with the director pursuant to the New Mexico Mortgage Loan 
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Originator Licensing Act; are public documents and open to public inspection, except for files of 
ongoing examinations and investigations relating to violations of that act; which investigations do 
not culminate, or have not yet culminated,in administrative, civil or criminal action. 


History: Laws 2009, ch. 122, § 19. +» Severability. — Laws 2009, ch. 122, § 60 provided that 


Effective dates. — Laws 2009, ch. 122, § 61 made the if any part or application of this act is held invalid, the 
provisions of Laws 2009, ch. 122, § 19 effective July 31, remainder or its application to other situations or persons 
2009. shall not be affected. 


58-21B-20. Mortgage loan originator duties. 


A. A mortgage loan originator shall, enter into a fiduciary relationship with the borrower. For 
the purposes of this subsection, "fiduciary relationship" is a relationship in which a mortgage loan 
originator shall: 

(1) safeguard and account for any money handled for the borrower; 

(2) follow reasonable and lawful instructions from the borrower; 

(3) act with reasonable skill, care and diligence; 

(4) act in good faith and engage in fair dealing in any transaction, practice or course of 
business regarding mortgage loans; 

(5) direct, recommend and make reasonable efforts to secure a residential mortgage loan 
that is reasonably advantageous to the borrower, considering all of the circumstances, and has a 
net tangible benefit to the borrower; 

(6) make a full and fair disclosure of all facts within the knowledge of the mortgage loan 
originator that are or may be material to the borrower's decision, rights or interests; 

(7) disclose to the borrower the existence of all loans available to the mortgage loan origi- 
nator, for which the borrower qualifies, that have terms that are as favorable or more favorable 
than those loans offered to the borrower by the mortgage loan originator; 

(8) not steer the borrower to a loan or loans with terms that are clearly less favorable than 
those loans offered to the borrower by the mortgage loan originator; and 

(9) maintain all information provided by the borrower or obtained regarding the borrower in 
strict confidence. However, the mortgage loan originator may disclose confidential information if re- 
quired by law or rule or if the borrower authorizes the disclosure in writing in advance of the disclo- 
sure. Any such authorization shall specifically identify the nature of the information to be disclosed. 

B. Ifnot provided by the mortgage loan company, a mortgage loan originator shall, in addition 
to all other disclosures required by statute or common law: 

(1). disclose at least two days prior to closing of the loan the total amount of any compen- 
sation the mortgage loan company expects to receive specific to the loan being offered, including 
origination fees, broker fees, yield spread premiums and other fees payable to the mortgage loan 
company by the lender or other third party at the time the loan is funded to the borrower; and . 

(2) clearly and conspicuously disclose in writing a mortgage loan summary, as specified by 
the director by rule. 


History: Laws 2009, ch. 122, § 20. Severability. — Laws 2009, ch. 122, § 60 provided that 

Effective dates. — Laws 2009, ch. 122, § 61 made the if any part or application of this act is held invalid, the 
provisions-of Laws: 2009, ch. 122, § 20 effective July 31, _ remainder or its application to other situations or persons 
2009, shall not.be affected. 


58-21B-21. Private right of action; damages; enforcement by attorney 
general. . 


A. Any person who has suffered injury by reason of any aes act or practice in vidlation of 
the New Mexico Mortgage Loan Originator Licensing Act may sue in district court. Upon a show- 
ing that that act is being or has been violated and a showing that the plaintiff has suffered injury, 
the court may award damages, punitive damages ay Ljubiobtye relief and shall award the cost of 
the suit, including reasonable attorney fees: 
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B. Whenever the attorney general has reasonable belief that a person is using, has used or is 
about to use any method, act or practice in violation of the New Mexico Mortgage Loan Originator 
Licensing Act and enforcement proceedings would be in the public interest, the attorney general 
may bring an action in the name of the state alleging violations of that act. An enforcement action 
by the attorney general may be brought‘in the district court of the county in which the person that 
allegedly is using, has used or is about to use a method, act or practice in violation of the New 
Mexico Mortgage Loan Originator Licensing Act resides or has its principal place of business, or in 
the district court in any county in which the person allegedly is using, has used or is about to use 
a method, act or practice in violation of the New Mexico Mortgage Loan Originator Licensing Act. 
In any action filed by the attorney general pursuant to the New Mexico Mortgage Loan Originator 
Licensing Act, the attorney general may petition the district court for temporary or permanent 
injunctive relief and restitution. The attorney general acting on behalf of the state shall not be 
required to post bond when seeking a temporary or permanent injunction in an action brought 
pursuant to this section. 

C. The relief provided in this section is in addition to remedies otherwise available pursuant to 
common law or other New Mexico statutes. 


2 


- History: Laws 2009, ch. 122, § 21. 

Effective dates. — Laws 2009, ch. 122, $ 61 made the 
provisions of Laws 2009, ch. 122, § 21 effective July 31, 
2009. 


58-21B-22. Mortgage call reports. 


Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


A mortgage loan originator shall submit to the nationwide multistate licensing system and reg- 
istry reports of condition, which shall be in such form and shall contain such information as the 
nationwide multistate licensing system and registry may require. 


History: Laws 2009, ch. 122, § 22; 2019, ch. 144, § 15. 

The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage licensing system and registry" with 
"nationwide multistate licensing system and registry’; 
after each occurrence of "nationwide", deleted "mortgage" 
and added "multistate". 


Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


5§8-21B-23. Report to nationwide multistate licensing system and 


registry. 


Subject to state privacy laws, the director shall report regularly violations of the New Mexico 
Mortgage Loan Originator Licensing Act, as well as enforcement actions and other relevant infor- 
mation, to the nationwide multistate licensing system and registry subject to the provisions set 


forth in Section 58-21B-18 NMSA 1978. 


History: Laws 2009, ch. 122 , § 23; 2019, ch. 144, § 
16. 
The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage licensing system and registry" with 
"nationwide multistate licensing system and registry’, 
and provided the statutory citation for a provision of the 
New Mexico Mortgage Loan Originator Licensing Act; af- 
ter each occurrence of "nationwide", deleted "mortgage" 


and added "multistate"; and after "Section", deleted "18 of 
the New Mexico Mortgage Loan Originator Licensing Act" 
and added "58-21B-18 NMSA 1978". 

Severability. — Laws 2009, ch. 122, § 60 provided that 
if any part or application of this act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 


58-21B-24. Unique identifier shown. 


The unique identifier of any person originating a residential mortgage loan shall be clearly shown 
on all residential mortgage loan application forms, solicitations or advertisements, including busi- 
ness cards or web sites, and on any other documents as established by rule or order of the director. 


421 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-22-1 FINANCIAL INSTITUTIONS AND REGULATIONS © » §8-22-2 


History: Laws 2009, ch, 122,§24.° . _ Severability. — Laws 2009, ch. 122, § 60 provided that 
Effective dates. — Laws 2009, ch. 122, § 61 made the __ df any part or application of this act_is held invalid, the 
provisions of Laws 2009, ch. 122, § 24 pitertive guly 31, remainder or its application to other situations or t persons 


2009. _. -~ shall not be’ affected. 
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58-22-15. Grounds for denying a license. penalty. 
58-22-16. Transferability. §8-22-28.1. Violation of the Escrow Company Act; Renglty. 
58-22-17. Keeping of records; examination. 58-22-29. Review of order of director. 
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Public Records Act. 58-22-31. Effect on persons currently engaged in escrow 
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accounts, 58-22-32. Status of preexisting escrows. 


58-22-21. Attachment, 58-22-33. No impairment of other remedies. 


Chapter 58, Article 22 NMSA 1978 may be cited as the "Escrow Company Act". 


History: Laws 1983, ch. 135, § 1; 2015, ch. 135, § 1. the Escrow Company Act that, prior to the effective date 


The 2015 ‘amendment, effective duly 1, 2015, cbangod of Laws 2015, ch, 135, §§.1 to 8 (July: 1, 2015), was not re- 
the statutory reference for the Escrow Company Act from” quired to file a surety or other bond with the director of the 
"This act" to "Chapter 58, Article 22 NMSA 1978". financial institutions division of the regulation and licens- 

Temporary provisions. — Laws 2015, ch. 135, § 9 ing department shall have until January 1, 2016 to comply 
provided that an escrow company. licensed. pursuant to with the provisions of Section 58-22-10 NMSA 1978. 


58-22-2. Purpose. 


It is the intent of the legislature that the large and growing escrow industry be supervised and 
regulated by the financial institutions division of the commerce and industry department [regula- 
tion and licensing department] in order to protect the citizens of the state and to provide that the 
business practices of the escrow industry are fair and orderly among the members of the escrow 
industry, with due regard to the ultimate consumers in this important area of property protection. 


o 


History: Laws 1983, ch. 135, § 2. 1 ANNOTATIONS. 

Bracketed material. — The bracketed material was ay ; 
inserted by the compiler and is not part of the law. _Fidelity bond purchase. — The language of this sec- 

Laws 1983, ch. 297, § 33 abolishes the commerce and tion leaves no room for doubt that the purchase of the 
industry department, referred to in this section. Sec- ~ fidelity bond required by Section 58-22-10 NMSA 1978 
tion 31 of that act provides that references to the finan- inures to the benefit and protection of the public. Anchor 
cial institutions division of the commerce and'industry © > 2qvities, Ltd. v. Pacific Peet Am,, 1987-NMSC-041, 105 
department shall be construed as references to the finan- .. N M, 751, 737 P2d 532, cy Ie 


cial institutions division of the regulation and licensing My 
department. See 9-16-4 NMSA 1978 and notes thereto. 
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58-22-3 ESCROW COMPANIES 58-22-4 


58-22-3. Definitions. 


As used in the Escrow Company Act: 

A. "director" means the director of the division; 

B. "division" means the financial institutions division of the regulation and licensing department; 

C. "escrow" means any transaction in which one person, for the purpose of effecting the sale, 
transfer, encumbrance or lease of real or personal property to another person or for the purpose 
of making payments under any encumbrance of the property, delivers any written. instrument, 
money, evidence of title to real or personal property or other thing of value to a third person to 
be held. by that third person until the happening of a specified event or the performance of a pre- 
seribed condition, when the instrument, money, evidence of title or thing of value is to be delivered 
by the third person to a grantee, grantor, promisee, promisor, obligee, obligor, bailee or bailor or to 
any of that person's agents or employees, pursuant to the written escrow instructions; 

D. "escrow company" means any person engaged in the business of receiving escrows for de- 
posit or delivery for compensation who is required to be licensed under the Escrow Company Act; 

EK. . "licensee" means a person holding a valid license as an escrow agent; and 

F. "person" means an individual, cooperative, association, company, firm, partnership, corpora- 
tion or other legal entity. 


History: Laws 1983, ch. 135, § 3; 2015, ch. 135, § 2. Temporary provisions. — Laws 2015, ch. 135, § 9 pro- 

The 2015 amendment, effective July 1, 2015, amended vided that an escrow company licensed pursuant to the 
the definition of division to mean the financial institutions Escrow Company Act that, prior to the effective date of 
division of the regulation and licensing department; in Laws 2015, ch. 135, §§ 1 to 8 (July 1, 2015), was not re- 
Subsection B, after "division of the", deleted "commerce quired to file a surety or other bond with the director of 
and industry" and added "regulation and licensing"; and the financial institutions division of the regulation and 
in Subsection C, after "encumbrance of", deleted "such" licensing department shall have until January 1, 2016 
and added "the", and after "bailor or to any of", deleted to comply with the provisions of Section 58-22-10 NMSA 
"his" and added "that person's". 1978. ' 


58-22-4. Exempt persons and transactions. 


The Escrow Company Act [58-22-1 NMSA 1978] shall not apply to: 

A. banks, trust companies, savings banks, savings and loan associations, credit unions, insur- 
ance companies not actively engaged in business as escrow companies or mortgage loan companies 
who have applied for and received an exemption pursuant to the.Mortgage Loan Company and 
Loan Broker Act [58-21-1 NMSA 1978]; 

B. a person licensed to practice law in this state wha is not actively engaged in business as an 
escrow company; 

C. aperson who is not actively engaged in business as an escrow company and whose principal 
business is that of preparing abstracts or making searches of title that are used as a basis for the 
issuance of any title insurance policy by a company doing business under the laws of.this state 
relating to insurance companies; 

D. any broker licensed by the New Mexico real estate commission while performing acts in the 
course of or incidental to a single real estate transaction and in which the broker is performing an 
act for which a real estate license is required; provided, however, that any such acts which consti- 
tute escrow activity shall not exceed a period of ninety days. Trust accounts of a broker licensed 
by the New Mexico real estate commission shall not be escrow accounts pene the meaning of the 
Escrow Company Act; 

E. a company licensed as a small business investment company pursuant to the Small Busi- 
ness Investment Act of 1958; 

F. any person acting under court order; or 

-G. the United States or the state of New Mexico or any of its branches, agencies, departments, 
boards, instrumentalities or institutions and all political subdivisions of the state, their agencies, 
instrumentalities and institutions. 


History: Laws 1983, ch. 135, § 4; 1989, ch. 209, § 15. ‘Cross references. — For the federal Small Business 
Investment Act of 1958, see 15 U.S.C. § 661. 
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58-22-5 FINANCIAL INSTITUTIONS AND REGULATIONS 58-22-9 


58-22-5. Exemption or exception; burden of proof. 


In any proceeding under the Escrow Company Act [58-22-1 NMSA 1978], the burden of prowng 
an exemption or exception from a definition is ‘apeb the person pene it. 


History: pins 1983, ch. 185, $3 5. 


58-22-6. Director; duties and powers. 


The director shall exercise general supervision and control over escrow companies doing bitsi- 
ness in New Mexico. In addition to the other duties ay by upon him by law, the peer and dee 
ties of the director are to: : . 

A. make reasonable'rules and regulations as may be necessary to sibel the Slo iaig « of 
the Escrow Company Act [58-22-1 NMSA 1978]; 

B. conduct investigations as may be necessary to determine whether any person has engaged 
or is about to engage in any act or practice’ constituting a violation of any provision of gs Escrow 
Company Act; and 

C. conduct examinations, THE and hearings in addition to thoad siiectficallly evbhitied for 
by law as may be necessary and proper to the efficient administration of the Escrow Company Act. 


History: Laws 1983, ch. 135, § 6. 


58-22-7.. License required. 


No person shall engage in business as an escrow company unless that person is licensed by the 
director as an escrow company. 


History: Laws 1983, ch. 135, § 7. 


58-22-8, Application for license. — 


Applications for a license as an escrow company shall be in writing and in such form as is pre- 
scribed by the director and shall be accompanied by such ae lol east aal and documentation as is 
required by law. The application shall set forth: 

A. the names and addresses of any incorporators, directors, officers, partners, owners eae man- 
agers of the escrow company; 

B. an itemized statement of the estimated agile! and expenditures of the tecaaed first year 
of operations; 

C. the experience and qualifications of those persons proposed to’act as officers and managers; 

D. in the case of a corporation, a certified copy of the articles of incorporation acct bylaws; and 

EK. such additional information as the director may pit kG 


History: Laws 19838, ch. 135, § 8. 


58-22-9. Annual renewal of license. 


A. A licensee shall renew its license for each of its offices annually by filing an application for 
renewal with the director on or before June 1 of each year, accompanied by the appropriate fees. 
The application for renewal shall be on a form and shall contain such information as the director 
by rule shall prescribe, which information shall establish that the licensee has continued to main- 
tain necessary qualifications as an escrow agent. If the application for renewal is timely and prop- 
erly filed and the necessary qualifications are being maintained, the renewal of the license shall be 
effective on July 1 following the filing of the kai and shall be evidenced by an appropriate 
license issued as of that date. 
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58-22-10 /.. >» ESCROW COMPANIES 58-22-11 


B. A licensee shall submit with the renewal application: 12 e 

(1) acopy of the escrow company's corporate federal and state income tax aedPBR or, if the 
licensee is a sole proprietor, a copy of the escrow company's federal Schedule C as it relates to the 
escrow company for the immediate prior fiscal year or the year ending December 31 of the year im- 
mediately preceding the licensing year. The information contained in the federal and state income 
tax returns shall be confidential and shall not be a public record; and 

(2) as required by accounting control rules promulgated by the division, a copy of recon- 
ciliations and corresponding bank statements for the three months immediately preceding the 
renewal application. 


History: Laws 1983, ch. 135, § 9; 2015, ch. 135, § 3. "information", and in the third sentence, after "If", deleted 
The 2015 amendment, effective July 1, 2015, pro- "such" and added "the"; and added a new Subsection B. 
vided for additional requirements for renewal of an es- Temporary provisions, — Laws 2015, ch. 135, § 9 pro- 
crow agent's license; deleted "Each" and designated the vided that an escrow company licensed pursuant to the Es- 
previously undesignated paragraph as Subsection A; in crow Company Act that, prior to the effective date of Laws 
Subsection A, in the first sentence, added "A", and after 2015, ch. 135, §§ 1 to 8 (July 1, 2015), was not required to 
"renewal shall be on", deleted "such" and added "a", in the file a surety or other bond with the director of the financial 
second sentence, after "the director by", hektéa | "regula- institutions division of the regulation and licensing de- 
tion" and added "rule", and after "prescribe, which", added partment shall have until January 1, 2016 to comply with 


the provisions of Section 58-22-10 NMSA 1978. 


58-22-10. Surety bond required. 


An escrow company shall obtain a surety bond in the minimum amount of one hundred thou- 
sand dollars ($100,000) running to the people of the state of New Mexico, which-bond shall be 
executed and acknowledged by a corporation that is licensed by the superintendent of insurance to 
transact the business of fidelity and surety insurance. The bonds shall be in a form acceptable to 
the director and shall be filed in the director's office. 


History: Laws 1983, ch. 135, § 10; 1986, ch. 21, § 1; The 1990 amendment, effective May 16, 1990, in Sub- 
1987, ch. 120, § 1; 1990, ch. 47, § 1; 2015, ch. 135, § 4. section B, substituted "fifty thousand dollars ($50,000)" for 
Cross references. — For official bonds of state officers "twenty-five thousand dollars ($25,000)" and made a minor 
and employees, see the Surety Bond Act, 10-2-13 NMSA stylistic change in the first sentence and rewrote Subsection 
1978. C which read "The provisions of Subsections A and B of this 
For the. superintendent of insurance, see 8-9-9 NMSA 1978. section shall apply only to a newly licensed escrow company 
The 2015 amendment, effective July 1, 2015, amended for a period not to exceed the first three years of licensure”. 
the requirements for surety bonds that escrow companies 
are mandated to obtain; in the-catchline, after the section | ANN OTATIONS 
number, deleted "cash or", after "surety bond", deleted "or Purpose is to benefit public, — The language of Sec- 


employ ee dishonesty bond"; deleted the subsection desig- tion 58-22-2 NMSA 1978 leaves no room for doubt that 
nation for Subsection A; deleted the first sentence of for- the purchase of the fidelity bond required by this section 
mer Subsection A, relating to "dishonesty bonds’; deleted inures to the benefit and protection of the public. Anchor 


"The minimum amount of the bond shall be one hundred Equities, Lid. v.-Pacifie Coast Ama1987-NMSC-041,;105 
thousand dollars ($100,000) and" from the second sen- NM. 761. 737 Pod a” PESEUVS , 


tence of former Subsection A and added "An escrow com- Actions against insurers. — This section, mandating 
pany shall obtain a surety bond in the minimum amount that all escrow companies be "covered by an employee dis- 
of one hundred thousand dollars ($100,000) running to honesty bond insuring the escrow company against loss of 
the people of the state of New Mexico, which bond"; and money or negotiable securities," does not specifically al- 
deleted Subsections B and C. ‘low a direct action against an insurer; nevertheless, the 

, Temporary provisions. — Laws 2015, ch. 135,§9 pro-. language of the section does not in any way negate the 
vided that an escrow company licensed pursuant to the Es- joinder of the insuring company as a defendant, and the 
crow Company Act that, prior to the effective date of Laws policy behind the statute, i.e., protection of the public, 
2015, ch. 135, §§ 1 to 8 (July 1, 2015), was not required to clearly supports a direct action against an insurer by a 
file a surety or other bond with the director of the financial third person placing funds in’an escrow company's trust 
institutions division of the regulation and licensing depart- account that have allegedly been misappropriated by the 
ment shall have until January 1, 2016 to comply with the owner and sole employee of the escrow company. Anchor 
provisions of Section 58-22-10 NMSA 1978. Equities, Ltd. v. Pacific Coast Am., 1987-NMSC-041, 105 

ELC N.M. 751, 737 P.2d 532. 


58-22-11. Repealed. 


Repeals. — Laws 1986, ch. 21, § 2 repeals former 58- professional liability or errors and omissions, effective 
22-11 NMSA 1978, as enacted by Laws 1983, ch. 135, § February 21, 1986. 
11, relating to escrow company insurance coverage for 
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58-22-12 FINANCIAL INSTITUTIONS AND REGULATIONS 58-22-15 


58-22. 12. Issuance of license. 


Upon receiving and filing the application and bond coverage specified i in the Escrow Company 
Act [58-22-1.NMSA 1978] and upon a showing by the applicant of compliance with all require- 
ments of the Escrow Company Act and any rules and regulations promulgated. under that act, the 
director shall grant and issue a license. 


History: Laws 1983, ch. 135, § 12; 1987, ch. 120, § 2. 


58-22-13. Action on bond; limitation. 


No action shall be brought upon any bond required pursuant to Section 10 [58-22-10 NMSA 
1978] of the Escrow Company Act or insurance coverage required pursuant to Section 11 [58-22-11 
NMSA 1978] of that act after the expiration of three years from the accrual of the cause of action. 


History: Laws 1988, ch. 135, § 18. 58-22-11 NMSA 1978, before being repealed by Laws 
Compiler's notes. — Section 11 of the Escrow Com- 1986, ch, 21, § 2, 
pany Act, referred to in this section, was compiled as 


58-22-14, New bond required; effect of failure to file new bond. 


Upon any recovery in an action on a bond required pursuant to Section 10 [58-22-10 NMSA 
1978] of the Escrow Company Act, the licensee shall file a new bond. Failure to file a new bond 
within ten days of the recovery on a bond or within ten days after notification by the director that 
anew bond is required constitutes sufficient ground for action by the director under Subsection B 
of Section 27 [58-22-27 NMSA 1978] of the Escrow Company Act. 


History: Laws 1983, ch. 135, § 14. 


58-22-15, Grounds for denying a license. 


The director may deny an escrow company's application for initial licensing or renewal if: 

A. the applicant has ever had an escrow company license revoked for cause; 

B. the applicant was a partner, owner, officer, director, trustee, manager or principal stock- 
holder of any partnership, corporation or unincorporated association whose escrow COMPARY, li- 
cense has been revoked for cause; 

C.., the applicant has any owner, officer, director or principal stockholder who has had an escrow 
company license revoked for cause; 

D. the director has knowledge that the applicant or a partner, owner, officer, director, trustee 
or principal stockholder of the applicant has been convicted of fraud, embezzlement-or any crime 
involving moral turpitude pursuant to the laws of New Mexico or has been adjudged disqualified 
for employment as an escrow company pursuant to the provisions of the Escrow Company Act. For 
the purpose of this subsection, the division shall be considered a law enforcement agency and the 
director may acquire arrest record information from another law enforcement agency pursuant to 
Section 29-10-5 NMSA 1978; 

EK. there is no officer or manager possessing necessary escrow experience to be stationed in the 
proposed business location; 

F. any false statement of a material fact has been made in application for licensure; or 

G. the applicant or any officer, owner, partner, director or incorporator of the applicant has vio- 
lated any provision of the Escrow Company Act or the rules thereunder or any similar regulatory 
scheme of a foreign jurisdiction. 


History: Laws 1983, ch, 135, § 15; 1987, ch. 120, § 3; The 2015 amendment, effective July 1, 2015, provided 
2015, ch. 135, § 5. that the financial institutions division shall be considered 
a law enforcement agency and authorized the director of 
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58-22-16 


the financial institutions division to acquire arrest re- 
cord information from other law enforcement agencies for 
purposes of licensing escrow companies; in Subsection D, 
added the last sentence; and in Subsection G, deleted "For 
the purposes of Subsection D of this section, the director 
is authorized to acquire arrest record information from 
a law enforcement agency pursuant to Section 29-10-5 
NMSA 1978.". 


ESCROW COMPANIES 


58-22-18 


Temporary provisions. — Laws 2015, ch. 135, § 9 pro- 
vided that an escrow company licensed pursuant to the 
Escrow Company Act that, prior to the effective date of 
Laws 2015, ch. 135,.§§ 1 to 8 (July 1, 2015), was not re- 
quired to file a surety or other bond with the director of 
the financial institutions division of the regulation and 
licensing department shall have until January 1, 2016 
to comply with the provisions of Section 58-22-10 NMSA 


1978, 


58-22-16. Transferability. 


An escrow agent license is not transferable or assignable. The provisions of this section apply to 
the change of ownership of any licensed escrow company, including the change of control over any 
corporation licensed as an escrow company. For purposes of this section, "change of control" means 
the transfer of twenty-five percent or more of the outstanding voting stock of the corporation. 


History: Laws 1983, ch. 135, § 16; 1987, ch, 120, § 4. 


58-22-17. Keeping of records; examination. 


A. Every licensee shall make and keep such accounts, correspondence, memoranda, papers, 
books, data and other records as the director by regulation prescribes. All records so required shall 
be preserved for six years after the termination of the account. unless the director by regulation 
prescribes otherwise for particular types of records. 

B. All the records required to be maintained by the Escrow Company Act [58-22-1 NMSA 1978] 
are subject to annual examinations by the director, within or without the state of New Mexico, 
together with such special or other examinations as the director deems necessary or appropriate 
in the public interest or for the protection of investors. The licensee so examined shall pay a fee 
for the examination at the rate of one hundred fifty dollars ($150) per day, or fraction of a day, for 
each authorized representative engaged in the examination; provided that the total fee for such 
examination shall not exceed seven hundred dollars ($700). If it is necessary for the examination 
to be conducted outside the state, the actual cost of travel for the examiners shall be reimbursed to 
the state by the licensee so examined. (| 


History: Laws 1983, ch. 135, § 17; 1987, ch. 292, § 11. 


58-22-18. Statement of account... 


A. Within fourteen days of a written request made by a party to the escrow agreement, a li- 
censee shall provide a full statement of the escrow account, setting forth credits to principal and 
interest for the period and other information requested. 

B. Within the ten-day period following a buyer depositing the final payment on an account, the 
licensee shall send a notice to the seller and the buyer of property, containing a final statement of 
account, which statement shall disclose at a minimum the following information: 

(1) the names of the seller and the buyer on the account; 

(2) the address or legal description of real property or a definitive description of the prop- 
erty if it is not real property; 

(3) astatement that the account was paid in full; 

(4) the amount of the final payment; — 

(5) the date that the final payment was deposited with the licensee; and 

(6) the date that the final payment was or is expected to be disbursed by the licensee. 
Money shall be disbursed within five days of the money becoming available to the licensee. 

C. A copy of the notice required by this section shall be retained by the licensee and shall be 
available for examination by the director pursuant to Section 58-22-17 NMSA 1978. 
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58-22-19 


History: Laws 19838, ch. 135, § 18; 2015, ch. 135, § 6. 
The 2015 amendment, effective July 1, 2015, provided 
additional requirements for escrow agents in providing 


notices of final statements on an account; designated the- 
previously undesignated language ‘in the section as Sub-~ 


section A; in Subsection A, after "escrow agreement", de- 
leted "each" and added "a"; and added new. Cale aay B 
and C. 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-22-21.1 


Temporary provisions. — Laws 2015, ch. 135, § 9 pro- 
vided that an escrow company licensed pursuant to the Es- 
crow Company Act that, prior to the effective date of Laws 
2015, ch. 185, §§ 1 to 8 (July 1, 2015), was not required to 
file a‘surety or other bond with the director of the financial 
institutions division of the regulation and. licensing de- 
partment ‘shall have until January 1, 2016 to comply with 
the provisions of Section 58-22-10 NMSA 1978. ‘ 


58-22-19. Division documents exception to Inspection 


of Public Records Act. 


Division examination reports, financial information contained in licensee applications and re- 
newal applications and information on investigations relating to violations of the Escrow Com- 
pany Act that do not result or have not yet resulted in administrative, civil or criminal action: 

A. are not public records subject to the Inspection of Public Records Act [Chapter 14, Article 2 


NMSA 1978]; 


B. may be disclosed only with the consent of the director; and 


C. are not subject to subpoena. 


History: Laws 1983, ch. 185, § 19; 2015, ch. 135, § 7. 


The 2015 amendment, effective July 1, 2015, provided 
that, certain financial institutions division documents. are 
not public records subject to the Inspection of Public Records 
Act; deleted the former catchline "Public inspection of appli- 
cations" and added the new language; deleted the language 
in the section.in its entirety, which related to certain escrow 


documents open to public inspection, and added a new intro- 


ductory sentence and new Subsections A through C. 


Temporary provisions. — Laws 2015, ch. 135, § 9 pro- 
vided that an escrow company licensed pursuant to the Es- 
crow Company Act that, prior to the effective date of Laws 
2015, ch, 185, §§ 1 to 8 (July 1, 2015), was not required to 
file ‘a surety or other bond with the director of the financial 
institutions. division of the regulation and licensing de- 
partment shall have until January 1, 2016 to comply with 
the provisipne of Section 68-22- 10° NMSA 1978. 


58-22-20. Bank deposit required; maintenance of trust accounts. 


All money received in escrow prior to disbursement shall be deposited in a trust account main- 
tained ina bank; savings and loan association or credit union located in New Mexico. Such trust 
accounts shall be maintained separately from those required for operation of the licensee and 
funds belonging to the licensee. All such money received in escrow may be commingled in one or 
more trust accounts, provided such funds are separately identifiable to the TeapeCu g recipienié 
under the escrow agreements. 


History: Laws 1983, ch. 135, § 20. Cross references. — For the Low-Income , dlousing 


Trust Act, see 58-18B-1 NMSA 1978. 


58-22-21. Attachment. 7 | | | 3 ; 


Funds received pursuant to escrow or trust funds are not, subject to execution or attachment in 
any claim against the licensee. 


History: Laws 1988, ch. 135, § 21. 


58-22-21.1. Suit to recover trust funds; attorney's fees Bu tharicet 


An escrow agent, in any action brought against a party to the escrow to recover trust funds disbursed 
by the escrow agent to or for the benefit of the party, or in reliance upon a ‘check or draft issued by the 
party which is subsequently dishonored by the drawee, may recover, in addition to the amount so dis- 
bursed, a reasonable amount as attorney's fees and costs. Pending litigation, an escrow agent may re- 
tain possession of all escrowed. documents until directed otherwise by a court of competent jurisdiction. 

History: 1978 Comp., § 58-22-21.1, enacted by Laws - ee 
1985, ch. 219, § 1. 


428 


© 2022 State of New Mexico. New, Mexico Compilation Commission. All rights reserved. 


58-22-22 ESCROW COMPANIES 58-22-26 


58-22-22. Removal. 


A licensee's business shall not be removed from the premises or address shown on the license 
without thirty days prior written notice to the director and to the customers of the escrow company, 


History: Laws 1983, ch. 135, § 22. 


58-22-23. Additional business office locations. 


Licensees under the Escrow Company Act [58-22-1 NMSA ‘1978] shall be entitled to éatablish 
additional business office locations by compliance with all of the following: 

A. filing with the director notice of the intended address; and 

B. a showing that there will be an officer or manager possessing afi escrow experience 
stationed in the proposed additional business location; and 

C. payment of a branch fee to the director. 


History: Laws 1983, ch. 135, § 23; 1989, ch. 209, § 16. 


58- 22-24, Fees. 


The director shall charge and collect the followings fees: 

A. an original license fee for an escrow company of four hundred dollars ($400) for the first of- 
fice or location; 

B, an annual license renewal fee for an escrow company of two hundred dollars ($200) and 
a delinquency fee of ten dollars ($10.00) per day for each day. of delinquency beyond the date re- 
quired for payment of the licensee's renewal fee; 

C. ‘a fee of fifty dollars ($50.00) for each person elaine an exemption from the Escrow Com- 
pany Act [58-22-1 NMSA 1978] pursuant to Section 58-22-4 NMSA 1978; 

D. an original branch license fee for an escrow company branch of two hundred dollars ($200) 
for each office or location in addition to the first office or location; and 

E. .an annual license renewal fee for an escrow company branch of two hundred dollars ($200) 
for each office or location in addition to the first office or location. 


History: Laws 1983, ch. 135, § 24; 1987, ch. 292, § 12; 
1989, ch. 209, § 17. 


58-22-25. Limit on fees for servicing loans or contracts of sale. 


For servicing loans or contracts of sale, a licensee may charge fees based on the amount of the 
outstanding loan balance, provided that a licensee shall not charge, collect or receive in excess of one 
percent per year on the outstanding loan balance as that balance exists as of the date of the loan 
or sales contract or, for subsequent yearly periods, as that balance exists on the respective annual 
anniversary dates of the loan or sales contract. In the alternative, a licensee may charge, collect 
and receive fees based on the number. and amount of disbursements.made pursuant to the escrow 
instructions and may charge set-up, close-out and other fees, so long as any such fees are reasonable. 


History: Laws 1983, ch, 135, § 25. 


58-22-26. Unauthorized business practices. 


A. Unauthorized business practices of escrow agents include but are not limited to the following: 

(1) issuing, circulating or publishing any advertisement by any means of communication 

or making use of or circulating any written materials indicating that a person is in the escrow 
business when that person is not a licensed escrow company; 
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(2) soliciting or accepting an escrow instruction or amended or supplemental escrow in- 
struction containing any blank to be filled in after the signing or initialing of the escrow instruc- 
tion or amended or supplemental escrow instruction, or permitting any person’ to make any addi- 
tion to, deletion from or alteration of an escrow instruction or amended or supplemental escrow 
instruction unless the addition, deletion or alteration is signed or initialed by all persons who 
signed or initialed the escrow instruction or amended or supplemental escrow instruction prior to 
the addition, deletion or alteration; 

(3) failing to faithfully carry out the escrow services pursuant to the written escrow in- 
structions, unless amended by the written agreement of all parties to the escrow agreement; 

(4) accepting any escrow transaction that requires or has required the prepayment, deduc- 
tion or withholding of any sum! to cover payments on the indebtedness or any prior encumbrance 
if such payments are not due and payable to the mortgagee or obligee at the time the escrow is 
established, except for payments to be made on property taxes for the current year or for the next 
annual premium on hazard insurance; | 

(5) refusing to allow parties to an escrow transaction or. designated agents of ie patties 
access to the records of the escrow transaction; and 

(6) failing to distribute funds pursuant to escrow instructions’ promptly, but in no.event 
later than five days from the final payment as defined in Section 55-4-213 NMSA 1978. 

B. Any licensee who commits an unauthorized business practice is subject to the revocation or 
suspension of his license or to other sanctions imposed by the director as provided in the Escrow 
Company Act [58-22-1 NMSA 1978]. 


History: Laws 1983, ch. 185, § 26. 


58-22-26.1. Right to rely upon written instructions; conflicting 
demands upon escrow agent; right to interplead; custody of 
documents; attorney’ s fees authorized. 


If two or more parties to an escrow maké conflicting demands upon the escrow agent regard- 
ing the performance of its duties, then the escrow agent may, at its election, hold any money or 
documents which are the subject of the conflicting demands until it receives mutual instruc- 
tions resolving the conflict in writing and signed by all parties to the escrow, or until a civil 
action has been finally concluded in a court of competent jurisdiction determining the rights 
of all parties to the escrow. In any civil action commenced to resolve the conflicting demands 
of the parties to the escrow, the escrow agent may recover a reasonable amount as attorney's 
fees and costs. 


History: 1978 Comp., § 58-22-26.1, enacted by Laws 
1985, ch, 219, § 2. H 


58-22-27. Investigations by director; desist order; injunctions; fees. 


A. The director may investigate, upon complaint or otherwise, when it appears that an escrow 
company is conducting its’ business in an unsafe'and injurious manner or in violation of the Es- 
crow Company Act [58-22-1 NMSA’1978] or the regulations promulgated pursuant to that act, or 
when it appears that any person is engaging in the escrow company business without DEINE regis- 
tered under the provisions of that act. 

B. Whenever it appears to the director, upon sufficient ground or evidence satisfactory to the 
director, that any escrow company has engaged or is about to:engage in any act or practice in viola- 
tion of the Escrow Company Act or any rule, regulation or order pursuant to that act, or the assets 
or capital of any escrow company are impaired or the escrow company's affairs are in an unsafe 
condition; the director may summarily order the escrow company to cease and desist from that act 
or practice, or the director may apply to the district court of the first judicial district of Santa Fe 
county to enjoin the act or practice and to enforce compliance with the Escrow Company Act or for 
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any other appropriate equitable relief. Upon a proper showing, a temporary restraining order,.fol- 
lowed by a preliminary injunction and a permanent injunction, shall be granted, a receiver may be 
appointed for the defendant or defendant's assets and the license may be canceled, and such addi- 
tional or other equitable remedies may be provided as'the court deems necessary and appropriate. 
The court shall not require the director to post a bond. 

C. Whenever an investigation pursuant to Subsection A of this section becomes necessary, and 
that investigation reveals that an escrow company is conducting its business in an unsafe and 
injurious manner or in violation of the Escrow Company Act or the regulations promulgated pur- 
suant to that act,.or that, any person is engaging in the escrow company business without being 
registered under the provisions of that act, the escrow company or person investigated shall pay to 
the director an investigation fee at the rate of one hundred fifty dollars ($150) per day or fraction 
of a day for each SSUROEI ZS representative engaged in the av eghigalion. 


History: Laws 1083, ch, 135, § 27; 1987, ch, 292, $18. 


58-22-28. Subpoenas, oaths and.examinations of witness; penalty. 


A. In the conduct of any examination, investigation or hearing, the director may: 
(1)__ compel the attendance of any person or, obtain any documents by subpoena; 
(2) ,administer oaths; and 
(3) examine any person under oath concerning the business and conduct of.-affairs of 
any person subject to the provisions of the Escrow Company Act [58-22-1 NMSA 1978] and in 
connection therewith require the production of any books, records or papers relevant to the 
inquiry, 

B, Where any person has refused to obey a subpoena. issued to the director, the district court 
of the first judicial district of Santa Fe county or other district court having proper venue, upon 
application by the director, may issue to the person an order requiring him to appear before the 
director or the staff member designated by the director, there to produce documentary evidence if 
so ordered or to give evidence touching the matter under investigation or in question. Failure to 
obey the order of the court may be punished by the court as a contempt of court. 


History: Laws 1983, ch. 135, § 28. 


58-22-28.1. Violation of the Escrow Company Act; penalty. 


Any person who violates Section 58-22-7, 58-22-20 or 58-22-26 NMSA 1978 is guilty of a mis- 
demeanor and upon conviction shall be sentenced as provided for in the Criminal Sentencing Act 
[31-18-12 NMSA 1978]. : qi 


History: 1978 Comp., § 58-22-28.1, enacted by Laws 
1987, ch. 120, § 5. 


58-22-29. Review of order of director. 


A. Any person aggrieved by a final order of the director may appeal to the district court pursu- 
ant to the provisions of Section 39-3-1.1 NMSA 1978. 

B. The commencement of proceedings pursuant to Subsection A of this section does not, unless 
specifically ordered by the court, operate as a stay of the director's order. 


History: Laws 1983, ch. 135, § 29; 1998, ch. 55, § 60; The 1998 amendment, effective September 1, 1998, 
1999, ch. 265, § 64. rewrote Subsection A and in Subsection B, substituted 
The 1999 amendment, effective July 1, 1999, substi- "pursuant to" for "under". 
tuted "Section 39-3-1.1" for "Section 12- 8A- 1" in Subsec- 
tion A. 
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58-22-30. Exemption from authority of superintendent of regulation 
and licensing. , 


The responsibilities and authority of the director lisa the inediiva Comudny Act are tncrolips ex- 
plicitly exempted from the authority of the superintendent of ia ig and Scot ar as set; fordht 
in Subsection B of Section 9-16-6 NMSA 1978. pers 


History: Laws 1988, ch, 185, § 80; 2015, ch. 185, § 8. and added "superintendent of regulation and licensing", 


The 2015 amendment, effective July 1, 2015, provided and after "Section", deleted "9-2-5" and added "9-16-6", 
that the director of the financial institutions division is Temporary provisions, — Laws 2015, ch. 135, § 9 pro- 
exempt from the authority of the superintendent of regu- vided that an escrow company licensed pursuant to the Hs- 
lation and licensing; in the catchline, after "authority of", crow Company Act that, prior to the effective date of Laws 
deleted "secretary of commerce and industry" and added 2015, ch, 185, §§ 1 to 8 (July 1, 2015), was not required to 
"superintendent of regulation and licensing"; at the begin- file a surety or other bond with the director of the financial 
ning of the sentence, after "authority of the director", de- institutions division of the regulation and licensing de- 
leted "of the financial institutions division", after "author- partment shall have until January 1, 2016 to comply with 
ity of the", deleted "secretary of commerce and industry" the provisions of Section 58-22-10 NMSA 1978. 


58-22-31. Effect on persons currently engaged in escrow company 
business. 


Any person engaged in the escrow company business in the state for a period of at least ninety 
days prior to the effective date of the Escrow Company Act shall have thirty days from that date in 
which to file a proper and complete application for a license together with the required bonds pur- 
suant to Section 10 [58-22-10 NMSA 1978] of the Escrow Company Act and evidence of insurance 
coverage pursuant to Section 11 [58-22-11 NMSA 1978] of that act and to pay all required fees; 
provided that such applicant shall not be required to meet the condition specified in Subsection B 
of Section 8 [58-22-8 NMSA 1978] of the Escrow Company Act. During that thirty-day period and 
until the director acts on the application, the person shall be entitled to operate without a license 
but shall otherwise comply with all other provisions of that act [58-22-1 to 58-22-33 NMSA 1978]. 


History: Laws 1983, ch. 135, § 31. Compiler's notes. — Section 58-22-11 NMSA 1978 
was repealed in 1986, 


58-22-32. Status of preexisting escrows. 


Nothing contained in the Escrow Company Act [58-22-1 NMSA 1978] shall be so construed as to 
impair or affect the obligation of any escrow agreement that was lawfully entered into prior to the 
effective date of that act. 


History: Laws 1988, ch. 135, § 32. Compiler's notes, — Laws 1983, ch. 135, § 35 makes 
the Escrow Company Act effective on July 1, 1983. 


58-22-33. No impairment of other remedies. 


The Escrow Company Act [58-22-1 NMSA 1978] is not intended to impair any remedies avail- 
able to injured parties under other statutes or under the common law. 


History: Laws 1983, ch. 135, § 33. : Severability clauses. — Laws 1983, ch. 135, § 34, pro- 
vides for the severability of the act if any part or applica- 
tion thereof is held invalid. 


ARTICLE 23 
Hospital Equipment Loans 


Sec. Sec. 

58-28-1, Short title. 58-23-38. .Definitions. 

58-23-2. Legislative findings. 58-23-4. Additional definitions, 
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Sec. Sec, 
58-23-5. Council; created; members; qualifications; 58-23-19. Security for payment of bonds. 
board. 58-23-20, General obligation bonds; payment and secu- 
§8-23-6. Council; board of directors; terms and ‘cenditions rity. 
of service. 58-23-21. Bonds; no obligation of state, 
58-23-7. Board; expenses, 58-23-22, Council; pledge; recording of lien not required. 
§8-23-8. Board; quorum: §8-23-23. Purchase of bonds; cancellation; purchase 
§8-23-9. Meetings of the board. price. 
58-23-10. Board; bonding requirements. » 68-23-24, Bonds; negotiable instruments, 
58-23-11. Powers. 58-23-25, Council members; limitation on personal li- 
58-23-12. Council; duties. ; ability. 
58-23-13. Lease and loan agreements with participating 58-23-26. Deposit of money. 
health-care providers; insurance; loan and 58-23-27, Bondholders; pledge; agreement of the state. 
lease payments. 58-23-28, Council expenses; liability of state or political 
58-23-14, Optional powers, subdivision prohibited. 
58-23-15, Issuance of bonds. ’ 68-23-29. Exemption from taxation; assets to state upon 
58-23-16. Terms of payment and sale of ponds dissolution. 
§8-23-16.1. Interest rates; refunding; approval by coun- 58-23-30. Bonds; legal investments. 
cil; findings. 58-23-31. Loan program; annual report; contents; audit. 
58-23-17. Use of bond proceeds. §8-23-32, Liberal construction. 


58-23-18, Bonds secured by trust indenture. 


58-23-1. Short title. | 
Chapter 58, Article 23 NMSA 1978 may be cited as the "Hospital Equipment Loan Act". 


History: Laws 1983, ch. 290, § 1; 1992, ch. 41, § 6. The 1992 amendment, effective May 20, 1992, substi- 
tuted:"Chapter 58, Article 23 NMSA 1978" for "This act". 


58-23-2. Legislative findings. 


The legislature finds that: 

A. the delivery of high-quality health care in New Mexico has in recent years become increas- 
ingly dependent upon sophisticated equipment at a time when the acquisition and financing of 
equipment by health-care providers has become increasingly expensive; 

B. the increased costs of financing modern equipment by New Mexico health-care providers is nec- 
essarily passed on to patients receiving medical care from the health-care providers, resulting in higher 
medical bills, increased health insurance premiums and higher medicare and medicaid payments; 

C. the problems relating to the delivery of health care cannot be remedied solely through the 
operation of private enterprise or efforts by individual communities, but can be alleviated through 
the creation of a program to facilitate and enable the investment of private capital for the purpose 
of financing health-related equipment at interest rates lower than those available in the conven- 
tional credit markets; 

D. the creation of a program to coordinate and cera with health-care providers and lo- 
cal communities is essential to alleviating the problematic conditions relating to the provision of 
health care and is in the public interest; and 

-E. » alleviating these conditions by the encouragement of private investment is a public purpose 
and a beneficial use for which money provided by the sale of revenue bonds may be borrowed, ex- 
pended, advanced, loaned and granted. 


History: Laws 1983, ch. 290, § 2. 


58-23-3. Definitions. 


As used in the Hospital Equipment Loan Act [58-23-1 NMSA 1978]: 

A. "board" means the board of directors of the council; 

B. "bonds" means bonds, notes, interim certificates, bond anticipation notes or other evidences 
of indebtedness of the council issued pursuant to the Hospital Equipment Loan Act, eee, re- 


funding bonds; 
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C. "cost" as applied to health-related equipment means any and all costs of equipment, includ- 
ing but not limited to the following: 

(1) all direct or indirect costs of the acquisition, including repair, restoration, recondition- 
ing, financing and refinancing or installation of the health-related equipment; 

(2) the cost of any property interest in the health-related equipment, including an SEE ae 
to purchase or a lease-hold interest; 

(3) the cost of architectural, engineering, planning, drafting, legal and any smndidctitiil or 
related services necessary for acquisition of the health-related equipment; 

(4) the cost of all financing charges and interest accrued prior to the acquisition or refi- 
nancing of the health-related equipment for a maximum of two years after or prior to such acquisi- 
tion or refinancing; 

(5). all direct and indirect costs incurred in connection with the financing of the health- 
related equipment, including out-of-pocket expenses; the cost of financing; legal, accounting, fi- 
nancial, advisory and consulting expenses; the cost of any policy of insurance; the cost of printing, 
engraving and reproduction services; and costs associated with any trust indenture; and 

(6) any costs incurred by the council for the administration of any program for the pur- 
chase, sale or lease of or the making of loans for health-related equipment to any participating 
health-care provider; . 

D. "council" means the New Mexico hospital equipment loan council; 

E. "health facility" means. any person-that: 

(1) is licensed by the department of health to provide health- related s services, assisted liv- 
ing support or long-term care; ..., 

(2). provides health-related research; or 

(3) is properly accredited or certified and eligible to receive medicare or medicaid reim- 
bursement for all or part of its activities providing mental health services, developmental disabili- 
ties services or related specialized support to or on behalf of persons or a defined group of persons; 

F. "health-related equipment" means any real or personal property, instrument, service or op- 
erational necessity that is found and determined by the council to be needed, directly or indirectly, 
for medical care, treatment or research or other equipment as, otherwise might be needed to oper- 
ate the health facility; 

G... "participating health facility" means a public or private nonprofit or for-profit Psst 
association, foundation, trust, cooperative, agency or other person or organization that operates or 
proposes to operate a health facility in New Mexico and contracts with the council for the financ- 
ing or refinancing of the lease or acquisition of health-related equipment. Public, district, county, 
city, county-municipal or other municipal hospitals and hospitals affiliated with an institution of 
bigher, edueatipn.| in New Mexico are participating health-care facilities; and 

H. . "program" means the New Mexico hospital equipment loan program created by a Hospi- 
tal Equipment Loan Act and administered by the council. 


History: Laws 1983, ch. 290, § 3: 1986, oh. 60, § 5; K(1) designation; in Paragraph E(1) deleted "health and 


1987, ch. 49, § 1; 2002, ch. 25, § 6, ~ environment department and all customary and neces- 
The 2002 amendment, effective May 15, 2002, substi- sary supporting services" and substituted the present lan- 

tuted "person that" for “entity providing health-related guage; added Paragraphs E(2) and E(3); and made minor 

services..which" in Subsection E; added the paragraph stylistic changes in Subsections F and G._ ‘ 


58-23-4. Additional definitions. 


As used in the Hospital Equipment Loan Act [58-23-1 NMSA 1978] in connection with refi- 
nancing, renewing, funding, refunding or paying any bonds, "bonds" also means any bond, note, 
certificate or other evidence of indebtedness previously issued or incurred by any health facility, 
municipality, county, special hospital district or other political-subdivision to refinance, finance or 
aid in financing property that would have constituted berdshnritelatod PP RIE had it been one 
nally financed by the:council:; 


History: 1978 en § 58-238.-4, enacted by Tae 
1992, ch. 41, § 7. 
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58-23-5. Council; created; members; qualifications; board. 


A. There is created a public body politic and corporate, separate and apart .from the state, 
constituting a governmental instrumentality to be known as the "New Mexico hospital equipment 
loan council" for the performance of essential public functions. 

B. The council shall be governed by a board of directors consisting of five members. The gover- 
nor, with the advice and consent of the senate, shall appoint the members of the board. 

C. Each member of the board shall be a resident of the state, and in addition: 

(1) two members shall be officers or directors of financial institutions located in New 
Mexico; , 

(2) two members shall be officers or directors of a health facility located in New Mexico. 
Such members shall have been employed for a total of five years as officers or directors of any 
health facility; 

(3) one member shall be appointed from and represent the public and shall not be directly 
or indirectly affiliated with any health facility; and 

(4) no more than three members shall be of the same political party. 

D. The council shall be separate and apart from the state and shall not be subject to the su- 
pervision or control of any board, bureau, department or agency of the state except as specifically 
provided in the Hospital Equipment Loan Act [58-23-1 NMSA 1978]. In order to effectuate the 
separation of the state from the council, no use of the terms "state agency" or "instrumentality" in 
any other law of the state shall be deemed to refer to the council unless the council is specifically 
referred to therein, except that the council is a state agency and instrumentality for the purposes 
of Article 8, Section 3 of the constitution of New Mexico. 


constitution of New Mexico. Pursuant to 12-1-8 NMSA 


History: Laws 1983, ch. 290, § 5; 1986, ch. 60, § 6; 
’ 1978, this section is set out as amended by Laws 2006, 


1987, ch. 49, § 2; 2006, ch. 90, § 2; 2006, ch. 92, § 2. 


2006 amendments. — Laws 2006, ch. 90, § 2 and 
Laws. 2006, ch. 92, § 2, effective May 17, 2006, enact 
identical amendments to 58-23-5 NMSA 1978 that pro- 
vide in Subsection D that the council is a state agency 


ch. 92, §2. 

Applicability. — Laws 2006, ch. 92, § 4 makes the pro- 
visions of this act applicable to property tax years begin- 
ning on or after January 1, 2006. 


or instrumentality for the purposes of Article 8 of the 


58-23-6. Council; board of directors; terms and conditions of service. 


A. The members of the board shall be appointed for staggered terms of four or fewer years each 
so that the term of at least one member expires on January 1 of each year. Each member shall hold 
office for the term of his appointment and until his successor has been appointed and qualified. 
Any member is eligible for reappointment. 

B. Each member of the board shall be removed for iefncaateccs sive kahit ce or willful neglect 
of duty after reasonable notice and a public BeArne. unless the same are expressly waived in 
writing. 


History: Laws 1983, ch. 290, § 6. 


58-23-7. Board; expenses. 


The members of the board shall receive no compensation for their services but shall receive re- 
imbursement for actual and necessary expenses at the same rate and basis as provided in the Per 
Diem and Mileage Act [10-8-1 NMSA 1978]. 


History: Laws 1983, ch. 290, § 7. 


58-23-8. Board; quorum. 


A majority of the members of the board then serving shall constitute a quorum for the transac- 
tion of business. The affirmative vote of at least a majority of a quorum present shall be necessary 
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for any action to be taken by the authority. No vacancy in the membership of the,council shall im- 
pair the right of a borin to exercise all eth and ews) 2 all pe of the loan A eas 


History: Laws 1988, ch. 290, § 8. 


58-23-9. “Meetings of the board. 


The board shall meet at least annually and may meet more often as required by the business of 
the council. 


History: Laws 1983, ch. 290, § 9. 


58-23-10. Board; bonding requirements. | 


At the time of the issuance of.any bonds pursuant to fae Hospital Equipment Loan Act [58-23-1 
NMSA 1978], each member of the board shall execute a surety bond in the sum of twenty-five 
thousand dollars ($25,000). To the extent any member of the board i is already required by state law 
to provide a surety bond, that member need not obtain another bond as.long as the bond required 
by state law is in at least the sum specified in this section and covers the member's activities for 
the council. In lieu of such bonds, the chairman of the board may execute a blanket fidelity bond 
covering each member and the employees of the council. Each fidelity bond shall be conditioned 
upon the faithful performance of the duties of the respective office of the member or the employee 
and shall be issued by a surety company authorized to transact business in this state as surety. At 
all times after the issuance of any surety bonds, each member and employee shall maintain such 
surety bonds in full force and effect. All costs of the surety. bonds shall be borne by the council. 


History: Laws 1983, ch. 290, § 10. 


58-23-11. Powers. 


The council.is granted all powers necessary and appropriate to carry out and effectuate its pub- 
lic and corporate purposes, including but not limited to the following powers: 

A. to adopt, amend and repeal bylaws, rules and regulations to effectuate the iiivera of the 
Hospital Equipment Loan Act [58-23-1 NMSA 1978]; 

B. to sue and be sued in-its own name; 

C. to have an official seal and alter it at will; 

D. to maintain an office within the state; . 

EK. to make: and execute contracts and all other 1 necessary or palreriitt for the 
performance of its duties and the exercise of its powers under the Hospital Equipment Loan Act; 

F. to employ architects, engineers, attorneys, inspectors, accountants and health-care and fi- 
nancial experts and such other advisors, consultants, agents and other employees as may be neces- 
sary, and to fix their compensation; 

G. to procure insurance against any loss in connection with its property and other assets, in- 
cluding surety bonds in such amounts and from such insurers as it may deem advisable; 

H. to procure insurance or guarantees from any public or private, entities, including any, de- 
partment, agency or instrumentality of the United States, to secure payment: 

(1) on a loan, lease or purchase payment owed by a participating health facility to the 
council; and 

(2) of any bonds issued by the council, including the power to pay the premium on any 
such insurance or guarantee; 

I. to procure letters of credit from any national or state banking association or other entity 
authorized to issue a letter of credit to secure the payment of any bonds issued by the council or to 
secure the payment of any loan, lease or purchase payment owed by a participating health facility 
to the council, including the power to pay the cost of obtaining such letter of credit; 
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J. | to receive:and accept from any source contributions, gifts or grants of money, property, labor or 
other things of value to beheld; used and applied to carry out the purposes of the Hospital Equip- 
ment Loan Act, subject to the conditions upon which the grants, gifts or contributions are made; 

K. to provide or cause to be provided by a participating health facility, by acquisition, lease, 
fabrication, repair, restoration, reconditioning, refinancing or installation, health-related equip- 
ment to be located within a health facility in this state; 

L. to lease as lessor health-related equipment upon such terms and conditions as the council 
may deem advisable and as are not i in conflict with the provisions of the Hospital Equipment Loan 
Act; 

M. tosell for installment payments ( or otherwise, to option or contract for sale‘and to convey all 
or any part of health-related equipment upon such terms and conditions as the council may deem 
advisable and as are not in conflict with the provisions of the Hospital Equipment Loan Act; 

N, tomake contracts and incur liabilities, borrow money at such rates of interest as the council 
may determine, issue its bonds in accordance with the provisions of the Hospital Equipment Loan 
Act and secure any of its bonds or obligations by mortgage or pledge of all or any of its property, 
franchises and income or as otherwise provided in the Hospital Kquipment Loan Act; 

O. to make secured or unsecured loans for the purpose of providing temporary or permanent 
financing or refinancing for the cost of health-related equipment, including the retiring of any 
outstanding obligations or advances issued and the reimbursement for the cost of any health- 
related equipment purchased within twelve months immediately preceding the date of the bond 
issue, made or given by any ‘participating health facility for the cost of health-related equipment 
and to charge and collect interest on such loans for such loan payments and upon such terms 
and conditions as the council may deem advisable and as are not in conflict with the provisions 
of the Hospital Equipment Loan Act. Loans may be made to participating health facilities or to 
any bank, savings and loan association or other entity which will, directly or indirectly, provide to 
participating health facilities such financing, refinancing or reimbursement of the cost of health- 
related equipment; 

P. to invest and reinvest its funds and to take and hold property as 3 security for the investment 
of such funds as provided in the Hospital Equipment Loan Act; 

Q. to purchase, lease or otherwise acquire health-related equipment or any interest therein, as 
the purposes of the council require; 

R.. to sell, convey, mortgage, pledge, assign, lease, exchange, transfer Pe otherwise dispose of 
or encumber all’or any part of its property and assets; _ 

S. to the extent permitted under its contract with the holders of bonds of the council, to con- 
sent to any modification with respect to the rate of interest, time and payment of any installment 
of principal or interest or any other term of any loan, loan note, loan note commitment, lease or 
agreement of any kind to which the council is a party; 

T. to sell at public or private sale any loan or other obligation held by the council; © 

U. to refuse to make loans or enter into leases for health-related equipment when not in the 
best interest of the program; and 

V. todo any other act necessary or convenient to the exercise of the powers granted by the Hos- 
pital Equipment Loan Act or reasonably implied from it. 


History: Laws 1983, ch. 290, § 11. 


58-23-12. Council; duties. 


- The council shall have the following duties: 

A. to invest any funds not needed for immediate disbursement, including any funds held in 
reserve, in direct and general obligations of or obligations fully and unconditionally guaranteed 
by the United States, obligations issued by agencies of the United States, obligations of this state 
or any political subdivisions thereof, the unsecured promissory notes or other obligations of state 
and national banking associations and other entities having an investment grade rating or as 
otherwise provided by the trust indenture or bond resolution securing the issuance of the bonds; 
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B. to collect fees and charges as the council determines to be reasonable in connection mani its 
loans, leases, sales, advances, insurance, commitments and servicing; and 

C. to cooperate with and exchange services, personnel and information a any federal, state 
or local governmental agency. ; tO 


History: Laws 1983, ch. 290, § 12; 1987, ch. 49, § 3. 


58-23-13. Lease and loan agreements with participating health-care 
providers; insurance; loan and lease payments. 


In addition to its other powers and duties, the council is specifically authorized to initiate a pro- 
gram of financing, refinancing or reimbursing the cost of health-related equipment to be operated 
by participating health facilities. In this regard, the council is authorized to exercise the following 
powers: 

A. to establish eligibility standards for participating health facilities; 

B. to enter into an agreement with any entity securing the payment of bonds pursuant to Sub- 
sections H and I of Section 11 [58-23-11 NMSA 1978] of the Hospital Equipment Loan Act, autho- 
rizing that entity to approve the participating health-care providers that can finance or refinahee 
health-related equipment with proceeds from the bond issue secured by that entity and to approve 
any banks, savings and loan associations or other entities to which the council may loan its funds 
to finance, refinance or reimburse, directly or indirectly, the cost of health-related equipment for 
participating health facilities; 

C. to lease to a participating health facility specific items of health-related equipment upon 
such terms and conditions as the council may deem proper or to purchase any or all of the health- 
related equipment to which the lease applies; 7 

D. to lend to a participating health facility or a bank, savings and loan association or other en- 
tity to finance, refinance or reimburse, directly or indirectly, the cost of health-related equipment 
to a participating health facility upon a secured or unsecured promissory note evidencing such 
loan upon such terms and conditions as the council may deem proper; 

E. to sell or otherwise dispose of unneeded health-related equipment under conditions as de- 
termined by the council; 

F. to maintain, repair, replace and otherwise i improve any health-related equipment owned by 
the council; 

G. to obtain or aid in obtaining property insurance on all health-related equipment owned or 
financed by the council; and 

H. to enter into any agreement, contract or other instrument with respect to any insurance, 
guarantee or letter of credit, accepting payment in the event of default by a participating health 
facility, and to assign any such insurance, guarantee or letter of credit as security for bonds issued 
by the council. 


History: Laws 1988, ch. 290, § 13. 


58-23-14. Optional powers. 


Prior to the exercise of any of the powers conferred by Section 13 [58-23-18 NMSA 1978] of the 
Hospital Equipment Loan Act, the council may: 

A. require that the lease or installment purchase contract or loan agreement involved 
be insured by a loan insurer, be guaranteed by a loan guarantor or be secured by a letter of 
credit; or 

B, require any other type of security from the participating health facilities or banks, savings 
and loan associations or other entities that it deems reasonable and necessary. 


History: Laws 1983, ch. 290, § 14, 


438 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


58-23-15 HOSPITAL EQUIPMENT LOANS 58-23-16.1 


58-23-15. Issuance of bonds. ~ 


The council is authorized to issue, sell and deliver its bonds, in accordance with the terms of the 
Hospital Equipment Loan Act [58-23-1 NMSA 1978], for the purpose of paying for or making loans 
to participating health facilities, banks, savings and loan associations and other entities for the 
financing or refinancing of all or any part of the cost of health-related equipment and any other 
purposes authorized by the Hospital Equipment Loan Act. In.addition, the council has the power 
to issue from time to time bonds to renew or to pay bonds, including any interest, and, whenever it 
deems refunding expedient, to refund any bonds by the issuance of new bonds and to issue bonds 
partly, to refund outstanding bonds and partly for another of its purposes. The refunding bonds 
may be sold and the proceeds applied to the purchase, redemption or payment of the bonds to be 
refunded or may be exchanged for the bonds to be refunded. 


History: Laws 1983, ch, 290, § 15. 


58-23-16. Terms of payment and sale of bonds. 


A. The bonds shall be dated, shall bear interest at such rate or rates, fixed or variable, shall 
mature at such time or times not exceeding twenty years, or not to exceed thirty years if the coun- 
cil determines bonds are necessary in connection with the acquisition, lease, fabrication, repair, 
restoration, reconditioning, refinancing or installation of real property, from their date and may be 
made redeemable prior to maturity at such price or prices and upon terms and conditions deter- 
mined by the council. In cases where any officer whose signature or a facsimile of whose signature 
appears on any bonds or coupons ceases to be such officer before the delivery of and payment for 
such bonds, that signature or facsimile’is: valid and sufficient for all purposes the same as if the 
officer had’remained in office until delivery and payment. The bonds may be issued in coupon or in 
fully registered form or both or may be payable to a specific person, as the council may determine, 
and provision may be made for the registration of any coupon bonds as to principal or as to both 
principal and interest, for the conversion of coupon bonds into fully registered bonds without cou- 
pons and for the conversion into coupon bonds of any fully registered bonds without coupons. The 
duty of conversion may be imposed upon a trustee in a trust agreement. 

B. The principal of, redemption premium, if any, and interest on such bonds shall be payable 
solely from and may be secured by a pledge of the proceeds of bonds, revenues derived from the 
lease or sale of health-related equipment or realized from a loan made by the council to finance or 
refinance in whole or in part health-related equipment, revenues derived from operating health- 
related equipment, including insurance proceeds, or any other revenues provided by a participat- 
ing health-care provider or a bank, savings and loan association or other entity to which a loan is 
made. «, ) 

C. The council shall:sell the bonds at such price or prices as it shall determine at public or 
private sale. i 


History: Laws 1983, ch, 290, § 16; 1986, ch. 60, § 7. 


58-23-16.1. Interest rates; refunding; approval by council; findings. 


Bonds issued under the Hospital Equipment Loan Act [58-23-1 NMSA 1978] are not subject to 
any limitations on interest rates or net effective interest rates or interest rate approval require- 
ments contained in any other laws of the state, provided that: 

A. the bond resolution or other instruments under which such bonds are issued shall contain 
findings by the council that any fixed rate or rates of interest or discount on the bonds or, in the 
case of a variable rate or rates of interest, that the maximum rate or method of determining the 
maximum rate and that the maximum net effective interest rate on the bonds are reasonable un- 
der existing or anticipated bond market conditions and necessary and advisable for the marketing 
and sale of the bonds. The bond resolution or other instruments under which such bonds are issued 
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declare that the council has considered all relevant information and data in: making its findings. 
The findings and declarations in the bond resolution or other instruments under which such bonds, 
are issued shall constitute conclusive authority for the council to issue the bonds within the inter- 
est rate limitations set forth in the bond resolution, and no additional approval of any wil ie Poe 
board or other officer of the state or any other official approval is required; and + 

B. any bonds issued pursuant to the Hospital Equipment Loan Act to renew, fund or paren 
any prior issue of bonds, in whole or in part, may be issued’ notwithstanding the provisions of any 
other laws of the state; provided that the bond resolution or other instruments under which such 
bonds are issued shall contain findings that the issuance of such bonds is necessary or advisable 
and the amount'of such bonds which it is deemed necessary and advisable to issue. The determina- 
tion of necessity or advisability contained in the bond resolution or other instruments under which 
such bonds are issued shall constitute conclusive authority for the council to issue any such re- 
newal, funding or refunding bonds, and no additional approval of any dsparemen}, board or other 
officer of the state or any official approval is required. "2 


History: 1978 Comp., § 58-28-16.1, enacted by Laws 
1986, ch. 60, § 8; 1987, ch. 49, § 4. 


58-23-17. Use of Bond proceeds. 


The proceeds of the bonds: of each issue shall not hp hue. other than to pay, r renew or. bye. 
bonds or to pay all-or part of the cost of financing, refinancing or reimbursing health-related 
equipment or to make loans to participating health facilities, banks, savings and loan associa- 
tions or other entities in order to directly or indirectly finance, refinance or, reimburse the cost 
of the health-related equipment for which such bonds have been authorized.-At the option of the 
council, the proceeds of each issue maybe deposited to:a reserve fund for the bonds; provided that 
the council shall be paid, out of money from:the proceeds of the sale and delivery of its: bonds, the 
council's out-of-pocket expenses and costs in connection with the issuance, sale and sph cds of 
such bonds: 


History: Laws 1983, ch. 290, § 17. 


58-23- 18. Bonds secured byt brant indenture. ithe 


The bonds may be secured. by a trust indenture between the mined] anda corporate traates 
which may be either a‘bank having the’power of.a trust'company or a trust’ company. Such trust 
indenture may contain reasonable provisions for protecting and enforcing the rights and remedies 
of the bondholders, including covenants setting forth the duties of the council in relation tothe 
exercise ofits powers and the custody and-use of the money. The council may provide by the trust 
indenture for the payment of the proceeds of the bonds and the revenue to the trustee under the 
trust indenture or other depository and for disbursement with safeguards as the council deter 
mines are necessary. 1038 


History: Laws 1983, ch. 290, § 18. 


58-23-19. Security for payment of bonds. 


Any bond resolution or related trust agreement, trust indenture, indétsturie of mortgage or deed 
of trust may contain provisions, ae 8 shall be a part of the contract with the trotters of the bonds 
to be authorized, as to: « 

A. pledging or assigning the revenues generated by ithe Hsaltherdlatad hntoddentt or pledaday 
or assigning the notes and mortgage, lease or other security given by the participating health fa- 
cilities, banks, savings and loan associations or other entities receiving loans with respect to-which 
such bonds are to be issued or other specified revenues or property of the council; 0 
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B. the rentals, fees, interest and other amounts to be charged by the council, the schedule of 
principal payments and the sums to be raised in each year thereby and the use, investment and 
disposition of such sums; 

-C. ‘setting aside any reserves of sinking funds and the regulation, investment and disposition 
thereof; 

D. limitations on the use of the health-related equipment; 

EK. limitations on the purpose for which the proceeds of sale of any issue or bonds may be 
applied; 

F, limitations on the issuance of additional bonds, the terms upon which additional bonds may 
be issued and secured and the terms upon which additional bonds may rank on a parity with, or be 
subordinate or superior to, other, bonds; 

G. the refunding of outstanding bonds; 

H. the procedure, if/ any, by which the terms of any contract with bondholders may be 
amended or abrogated, the amounts of bonds the holders of which must consent thereto, the 
manner in which such consent may be given and restrictions on the individual rights of action 
by bondholders; 

I. acts or omissions with shall constitute a default i in the duties of the authority to Rolderd of 
its bonds, and rights of the holders in the event of default; 

J. limitation of the liability of a participating health facility only for the amount of its obliga- 
tion to the council; and 

K. any other matters relating to the bonds which the council deems desirable. 

In addition to the provisions set forth in this section, bonds of the council may be secured by and 
payable from a pooling of leases or of notes and mortgages or other security instruments whereby 
the council may assign its rights, as lessor, and pledge rents under two or more leases of health- 
related equipment with two or more participating health facilities, as lessees, or assign its rights 
as payee or secured party and pledge the revenues under two or more notes.and loan agreements 
from two or more participating health facilities, banks, savings and loan associations or other enti- 
ties upon such terms as may be provided fori in bond resolutions or other instruments under which 
such bonds are issued. 


History: Laws 1983, ch. 290, § 19. 


58-23-20. General obligation bonds; payment and security. 


Except as may otherwise be provided by the council, every issue of its bonds is a general obliga- 
tion of the council payable solely out of any revenue or money of the council, subject only to any 
agreements with the holders of particular bonds pledging any particular money or revenue. The 
bonds may be additionally secured by a pledge of any grant, contribution or guarantee from the 
federal government or any corporation, association, institution or person ora pledge of any money, 
income or revenue of the council from any source. 


History: Laws 1983, ch. 290, § 20. 


58-23-21. Bonds; no obligation of state. 


No bonds issued by the council under the Hospital Equipment Loan Act [58-23-1 NMSA 1978] 
shall constitute a debt, liability or general obligation of this state or a pledge of the faith and 
credit of this state, but shall be payable solely as provided by Section 58-23-19 NMSA 1978, Each 
bond issued under the Hospital Equipment Loan Act shall contain on its face a statement that 
neither the faith and credit nor the taxing power of this state or any political subdivision thereof 
is pledged to the payment of the principal of or the interest on such bond. 


History: Laws 1983, ch. 290, § 21; 1987, ch, 49, § 5. 
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58-23-22. Council; pledge; recording of lien not required. 


Any pledge made by the council shall be valid and binding from the time when the pledge is 
made, The revenue, money or properties pledged and. later received by the council shall immedi- 
ately be subject to the lien of such pledge without any further act, and the lien of any such pledge 
is valid and binding as against all parties having claims of any kind in tort, contract or otherwise 
against the program, irrespective of whether the parties have notice thereof. 


History: Laws 1983, ch. 290, § 22. 


58-23-23. Purchise of bonds; cancellation; purchase price. 


The council, subject to existing'agreements with bondholders, has the power to pic det bonds 
of the council out of any funds available for that purpose; which may thereupon be canceled, at any 
reasonable price which, if the bonds are then redeemable, shall not exceed the applicable redemp- 
tion price plus accrued interest to the next interest payment date thereon. 


History: Laws 1983, ch. 290, § 23; 1987, ch. 49, § 6. 


58-23-24. Bonds; negotiable instruments. 


Whether or not the bonds are in the form and character of teedotiable instruments, the bonds are 
hereby made negotiable instruments, subject only to Wha 0b of the bonds gure ‘to praeyeie 
tion. t ai 


History: Laws 1983, ch. 290, § 24. 


58-23-25. Council members; limitation on personal liability. 


Neither the members of the council nor any other person executing the bonds issued under the 
Hospital Equipment Loan Act [58-23-1 NMSA 1978] shall be subject to personal liability in con- 
nection with issuance of the bonds. 


History: Laws 1983, ch. 290, § 26. 


58-23-26. He liSati of money. . 


All money of the council, except as Peer sachenilea or provided in the Hospital Equipment 
Loan Act [58-23-1 NMSA 1978] or in a bond resolution, trust agreement or’ other instrument under 
which bonds are issued, shall be deposited as soon’ as practical in a separate account or accounts 
in banks or trust companies organized under the laws of this state or in national banking associa- 
tions. All deposits of money shall, if required by the council, be secured in such a manner as the 
council determines to be prudent. Banks or trust See ge are authorized to give ge! for J 
deposits of the council. . 


History: Laws 1988, ch. 290, § 26; 1987,-ch. a § 7. 


58-23-27. Bondholders; ep ad bo agreement of the state. 


The state pledges'and agrees with the holder of any bonds issued under the Hospital alii: 
ment Loan Act [58-23-1 NMSA 1978] that the state will not alter the rights vested in the council 
to fulfill the terms of any agreements made with the bondholders or in any way impair the rights 
or remedies of the holders until the bonds, together with the interest thereon, with interest on 
any unpaid installments of interest, and all costs and expenses in connection with any action or 
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proceeding by or on behalf of the holders are fully met and discharged. The council is authorized 
to include this pledge and agreement of the state in any agreement with the holders of the bonds. 


History: Laws 1988, ch. 290, § 27. 


58-23-28. Council expenses; liability of state or political subdivision 
prohibited... 


All expenses incurred by the council in carrying out the provisions of the Hospital Equipment 
Loan Act [58-23-1 NMSA 1978] shall be payable solely from funds provided under that act. 


History: Laws 1988, ch. 290, § 28. 


58-23-29. Exemption from taxation; assets to state upon dissolution. 


A. All property acquired or held by ‘the council under the Hospital Equipment Loan Act [58- 
23-1 NMSA 1978], income therefrom and bonds issued under the Hospital Equipment Loan Act, 
plus the interest payable and income derived from the bonds, shall be exempt from taxation by the 
state or any subdivision thereof. Upon dissolution of the council, its assets, after payment of its 
indebtedness, shall inure to the benefit of the state. 

B. All health-related equipment purchased, acquired, leased, financed or refinanced with the 
proceeds of bonds issued under the Hospital Equipment Loan Act is exempt from property taxa- 
tion for as long as the participating health facility remains liable for any amount under any.lease, 
loan or other agreement securing the bonds, but not to exceed thirty years from the date the bonds 
were issued for the health-related equipment. 


History: Laws 1983, ch. 290, § 29; 1987, ch. 49, § 8; equipment. Pursuant to 12-1-8 NMSA 1978, this section is 


2006, ch. 90, § 3; 2006, ch. 92, § 3. set out as amended by Laws 2006, ch, 92, §3. 

2006 amendments. — Laws 2006, ch. 90, § 3 and Laws Applicability, — Laws 2006, ch. 92, § 4 makes the pro- 
2006, ch. 92, § 3, effective May 17, 2006, enact identical visions of this act applicable to property tax years begin- 
amendments to 58-23-29 NMSA 1978 that add Subsection ning on or after January 1, 2006. 


B to provide a property tax exemption for health-related 


58-23-30. Bonds; legal investments. 


The bonds. issued under the, authority of the Hospital. Equipment Loan Act, [58-23-1 NMSA 
1978] shall be legal investments in which.all public officers or public bodies of this state, insurance 
companies, banks,and savings and loan associations, organized under the laws.of this state, may 
invest funds. ..4 


History: Laws 1983, ch. 290, § 30. 


58-23-31.,Loan program; annual report; contents; audit. 


The council shall, following the close of each fiscal year, submit an annual report of its activities for the 
preceding year to the governor and to the legislative finance committee. Each member of the legislature 
may receive a copy of such report by requesting a copy from the chairman of the council. Each report 
shall set forth a complete operating and financial statement for the council during the fiscal year. 


"History: Laws 1983, ch. 290, § 31. 


58-23-32. Liberal construction. 


The Hospital Equipment Loan Act [58-23-1 NMSA 1978] shall be liberally construed to accom- 
plish its purposes. . 


History: Laws 1988, ch. 290, § 82. 
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58-24-1 FINANCIAL INSTITUTIONS AND REGULATIONS §8-24-2 
ARTICLE 24 © 


Industrial and Agricultural Finance Authority | 


Sec, Sec, 
§8-24-1, Short title, . 68-24-18. Remedies of bondholders and noteholders. 
58-24-2. Legislative findings; declaration of purpose, 58-24-14, State, county and municipalities not liable on 
§8-24-3. Definitions. bonds and notes. 
58-24-4, Authority created; directors; quorum; conflicts; 58-24-15, Agreement of the state. 

compensation, © 58-24-16, Bonds and notes; legal investments for public 
58-24-5. Powers of the authority. _. officers and fiduciaries, 
§8-24-6. Authority; loans. 58-24-17. Tax exemption. 
58-24-7, Combining loans; advising sponsors and mu- 58-24-18, Limitation of liability. 

nicipalities. 58-24-19, Assistance by state officers and agencies. 
§8-24-8, Rules and regulations of the board, 58-24-20, Court proceedings; preference; venue. 
§8-24-9. Required determinations of the authority. 58-24-21. Corporate existence. 
58-24-10, Planning, zoning and building laws. -  §8-24-22. Conflicts of interest. 
58-24-11. Bonds and notes of the authority. 58-24-23. Cumulative authority. 


58-24-12. Notice; public hearing; approval. 58-24-24. Liberal interpretation: 


58-24-1. Short title. 


Sections 1 through 28 [58-24-1 to 58-24-23 NMSA 1978] of this ¢ act may be cited as the "Indus: 
trial and Agricultural Finance Authority Act". 


History: Laws 1988, ch. 300, § 1. public use justifying condemnation of DENA property, 62 
ANNOTATIONS A.L.R.4th 1183. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Emi- 
nent domain: industrial park or similar development as 


58-24-2. Ledalaiie findings; declaration of UFOS. 


A. The legislature hereby finds and declares that: | 

(1) the high cost and lack of availability of industrial joa for per te and medium-sized 
businesses make it difficult for many of these industrial and agricultural enterprises in New Mex- 
ico to hold or increase their present employment levels, and, as a result of the continuing increase 
in construction costs and other expenses, the state suffers from structural economic weaknesses 
which contribute to chronic unemployment and underemployment; 

(2) the lack of gainful employment puts added pressure on the state's social programs aie 
increases the cost of unemployment compensation to the existing enterprises of the state; 

(3) the availability of financial assistance and suitable facilities is an important induce- 
ment to industrial, commercial and agricultural enterprises to remain and locate within the state; 
and 

(4) itis an important function of government to increase opportunities for gainful employ- 
ment and improved living conditions, assist in promoting a balanced and productive economy, en- 
courage the flow of private capital for investment in productive enterprises and otherwise improve 
the prosperity, health and general welfare of the inhabitants of the state. 

B. The legislature further finds and determines that: 

(1) the establishment of an industrial and agricultural finance authority for the purpose of 
carrying out the powers granted in the Industrial and Agricultural Finance Authority Act [58-24-1 
NMSA 1978] is necessary to encourage and promote the provisions of productive facilities in areas 
of the state, especially in areas of high unemployment, vate such facilities are needed to meet the 
aforesaid needs; and 

(2) the advantages of this program to the general public would include an increase in 
the gainful employment of the citizens; a decrease in social services and unemployment compen- 
sation costs; an increase in the tax base of the state; an increase in the inventory of industrial, 
commercial and agricultural sites and modern industrial, commercial and agricultural buildings 
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suitable to house new or expanding industrial, commercial and agricultural enterprises; and the 
expansion, reclamation or renovation of existing buitunge to house new or " expanding industrial, 
commercial and agricultural enterprises. 

C. Itis therefore expressly declared that the provisions of the Industrial and Agricultural Fi- 
nance Authority Act and the powers conferred therein on the authority constitute a needed pro- 
gram in the public interest and serve a necessary and valid public purpose. 


History: Laws 1983, ch. 300, § 2. 


§8-24-3. Definitions. 


As used in the Industrial and Agricultural Finance Authority Act [58-24-1 NMSA 1978]: 

A; "authority" means the'New Mexico industrial and agricultural finance authority created by 
the Industrial and Agricultural Finance Authority Act; } 

B. ."board" means the board of directors of the authority; 

C. "bond" means any bond, note, debenture, interim certificate, grant and revenue anticipation 
note or any other evidence of indebtedness authorized to be issued by the authority pursuant to 
the Industrial and Agricultural Finance Authority Act; 

D. "lender" means any federal or state chartered bank, federal land bank, peodilicibor credit 
association, bank for cooperatives, savings and loan association, mortgage company, credit union, 
small business investment. company or any other institution authorized to originate and service 
loans within the state; 

EK. "lender loan": means a loan agreement or federally insured’ or collateralized: deposit 
agreement with a lender which provides forthe authority to loan or deposit the proceeds. de- 
rived from the issuance of bonds pursuant to the Industrial:and Agricultural Finance Author- 
ity Act to or with a lender and which provides for the repayment of such loan or deposit by 
the lender: Such agreement may provide for the loan or deposit to be evidenced by one or more 
notes, debentures, bonds or other secured or unsecured debt or certificate of deposit obliga- 
tions of the lender, delivered to the authority or to.the trustee under the indenture securing 
the bonds; ’ 

F. "loan" means a lender loan or a project loan; 

G. "loan insurer" or "loan guarantor" means an agency, department, administration or instru- 
mentality, corporate or otherwise, of the United States government, any private mortgage insur- 
ance company or any other public or private agency which insures or guarantees loans; 

H. "project" or "facility" means any work or undertaking, whether new construction, acquisi- 
tion of existing buildings or structures, remodeling, improvement or rehabilitation, approved by 
the authority as being conducive to industrial, commercial or agricultural development and shall 
include buildings, docks, improvements, additions, extensions, replacements; lands and interests 
in land, franchises, machinery, equipment, furnishings, landscaping, utilities, roadways, pollution 
control facilities, waste disposal facilities and other facilities necessary or desirable in connection 
with any industrial, commercial or agricultural enterprise; 

I. "project loan" means a loan agreement which provides for the authority or a lender with 
which the authority has contracted to loan the proceeds derived from the issuance of bonds pursu- 
ant to the Industrial and Agricultural Finance Authority Act to a sponsor to be used to pay the cost 
of a project or facility and which provides for the repayment of such loan by the sponsor. Such agree- 
ment may provide for the loan to be evidenced by one or more notes, debentures, bonds or other 
secured or unsecured debt obligations of the sponsor, delivered to the authority or to the trustee 
under the indenture securing the bonds; and 

J. "sponsor" means any person who is or will be the owner or operator of a project which is pro- 
‘posed to be financed by the authority. 


History: Laws 1988, ch. 300, § 3. 


445 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-24-4 FINANCIAL INSTITUTIONS AND REGULATIONS 58-24-4 


58-24-4, Authority created; directors; quorum; conflicts; compensation." 


A. There is created a public body onlttia and corporate to, be known as the "New Mexico indus- 
trial and agricultural finance,authority." The authority is hereby constituted a public instrumen- 
tality, and the exercise by the.aythority of the powers,conferred by the Industrial and Agricultural 
Finance Authority Act [58-24-;1 NMSA,1978] shall be deemed to be the performance of an:essential 
governmental function. The authority shall be separate and apart from the state and shall not be 
subject to the supervision or control of any board, bureau, department or agency of the state except 
as specifically provided in the Industrial and Agricultural Finance Authority Act. 

B. The authority shall be governed and its corporate powers exercised by a board of direc- 
tors consisting of seven members. The secretary of commerce and industry [superintendent of 
regulation and licensing], the director of the New Mexico department of agriculture and the 
director of the financial institutions division of the commerce and industry department [regula- 
tion and licensing department] shall be ex officio members of the board with voting privileges. 
The governor, with the advice and consent of the senate, shall appoint the other four directors, 
who shall be residents of the state, at least one of whom shall have a knowledge of industrial 
and commercial activity in the state and at least one of whom shall have a knowledge of agricul- 
tural activity in the state. The four directors of the board appointed by the governor shall be ap- 
pointed for terms of four years or less, staggered so that the term of not more than one director 
expires on January:1 of each year. Vacancies shall be filled by appointment by the governor for 
the remainder of the unexpired term. Any member of the board shall be eligible for reappoint- 
ment. Each member of the board appointed by the governor may be removed by the governor 
for misfeasance, malfeasance or willful neglect of duty. Each member of the board appointed by 
the governor before entering:upon his duty shall ‘take an oath of office to administer the duties 
of his office faithfully and impartially, and a record of such oath shall be filed in the office of the 
secretary of state. The governor shall designate a member of the board to serve as chairman for 
a term as such which shall be coterminous with his then current term as a member of the board. 
The board shall annually elect one of its members as vice chairman. The board shall also elect or 
appoint, and prescribe the duties of, such other officers, who need not be members, as the board 
deems necessary or advisable, including an executive director and a secretary, who may be the 
same person, and the board shall fix the compensation of officers. The board may delegate to one 
or more of its members, officers, employees or agents such powers and duties as it may deem 
proper. Officers: and employees of the authority shall not be subject to the Personnel Act [10-9-1 
NMSA 1978]. j 

C. The executive director shall administer, manage ane direct the satiny and Bins of the 
authority, subject to: the policies, control and direction of the authority board. The secretary of the 
board shall keep a record of the proceedings of the board and shall be custodian of all books, docu- 
ments and papers filed with the board, the minute book or journal of the board and its official seal. 
He shall have authority to cause copies to be made of all minutes and other records and documents 
of the board and to give certificates under the official seal of the authority to the effect that the 
copies are true copies, and all persons dealing with the board may rely upon the certificates: 

D. Meetings of the board shall be held at the call of the chairman or whenever three members 
shall so request in writing: A majority of members then in office shall constitute a quorum for the 
transaction of any business and for the exercise of any power or function of the board. No vacancy 
in the membership of the board shall impair the rights of a quorum to exercise all the rights and 
to perform all the duties of the board. An ex officio member from:time to time may designate in 
writing another person to attend meetings of the board and, to the same solar ee and with ae same 
effect, act in his stead. 

EK. The authority is not created or iron ive and its operations shall: ne be eae ee for the 
purpose of making a profit..No part of the revenues or assets of the authority shall inure to the 
benefit of or be distributable to its members or officers or other private persons. The members of 
the board shall receive no compensation for their services, but the members of the board appointed 
by the governor shall be paid per diem and mileage as provided in the Per Diem and Mileage Act 
[10-8-1 NMSA 1978]. 
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History: Laws 1983, ch. 300, § 4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The commerce and industry department referred to in 
the second sentence in Subsection B, was abolished by 
Laws 1988, ch. 297, § 33. Laws 1983, ch. 297, § 20, creates 


INDUSTRIAL AND AGRICULTURAL FINANCE AUTHORITY 


58-24-5 


several divisions, including the financial institutions divi- 
sion, Laws 1983, ch, 297, § 31, provides.that all references 
in law to the financial institutions division of the com- 
merce and industry department shall be construed to be 
references to the same division within the regulation and 
licensing department. See 9-16-4 and 9-16-5 NMSA 1978. 


the regulation and licensing department, consisting of 


58-24-5, Powers of the authority. 


The authority shall have all the powers necessary or convenient to carry out and effectuate the 
purposes and provisions of the Industrial and Agricultural Finance Authority Act [58-24-1 NMSA 
1978], including, but without limiting the generality of the foregoing, the power: 

A. to sue and be sued; 

B. to have a seal and alter the same at pleasure; 

C., to appoint other officers, agents and employees, prescribe their duties and qualifications and 
fix their compensation; 

D. to acquire, hold, improve, mortgage, lease and disnose of real and Sere property for its 
public purposes; f 

EK. to make loans and contract to make loans, and to purchase and east to purchase loans; 

F. to procure insurance against any loss in connection with its operations, including without 
limitation the repayment of any loan, in.such amounts and from such insurers, including the fed- 
eral government, as it may deem necessary or desirable, and to pay any premiums therefor; 

G. subject to any agreement with bondholders; 

(1), to renegotiate any loan or agreement; 

(2) to waive any default or consent to the modification of the terms of any loan or agreement; and 

(3)..to commence, prosecute and enforce a judgment in any action or proceeding, including 
without limitation a foreclosure proceeding, to protect or enforce any right conferred upon it.by 
law, loan agreement, contract or other agreement; and in connection with any such proceeding, to 
bid for and purchase the property or acquire or take possession thereof and, in such event, com- 
plete, administer, pay the principal of and interest on any obligations incurred in connection with 
such property and dispose of and otherwise deal with such property in such manner as the board 
may deem advisable to protect the authority's interests therein; 

H. to make and execute contracts for the origination, administration, servicing or collection 
of any loan and pay the reasonable value of services rendered to the eects: pursuant to such 
contracts; 

I. . to fix, revise from time to time, charge and collect: fees and other thanenea in connection with 
the making of loans, the purchasing of loans, and any other services rendered_by the authority; 

J. subject to any agreement with bondholders, to sell any loan at public or private sale and at 
such price or prices and on such terms as the board shall determine; 

_ K.. to borrow money and to issue bonds and to provide for the rights of the holders thereof; 

L. to arrange for insurance or guarantees of its bonds by the federal government or by any 
private insurer and to pay any premiums therefor; 

M. subject to any agreement with bondholders, to invest money of the authority not required 
for immediate use, including proceeds from the sale ‘of any bonds: 

(1) in obligations of any municipality or the state or the United States; 

(2)... in obligations the principal and interest of which are guaranteed by the state or the 
United States; 

(3) . in obligations of any corporation wholly owned by the United States; 

(4) in obligations of any corporation sponsored by the United States which are or may be- 
come eligible as collateral for advances to member banks as determined by the board of governors 

of the federal reserve system; 

(5). in certificates of deposit or tive deposits in banks whose peaniss are insured by the 
Peer deposit insurance corporation or in savings and loan associations whose deposits are in- 
sured by the federal savings and loan insurance corporation, secured in such manner, if any, as the 
authority shall determine; 
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(6) in contracts for the purchase and sale of obligations of the type specified i in ‘Paragraphs 
(1) through (5) of this subsection; or 
(7) as otherwise provided in any trust indenture securing the issuance of the bonds; _. 

N.. subject:to any agreement with bondholders, to purchase bonds or notes of the authority, 
which may thereupon be canceled; 

O. to make surveys and to monitor on a continuing basis the adequacy of the supply of funds 
available in the private banking system in the state for industrial, commercial and agricultural loans; 

P. to make and execute agreements, contracts and other instruments necessary or convenient 
in the exercise of the powers and cs a of the vocals under the Industrial on Agra aa 
Finance Authority Act; 

Q. to employ architects, engineers, attorneys, accountants, housing, construction and financial 
experts and such other advisors, consultants and agents as may be necessary in its judgment and 
to fix and pay their compensation; 

R. to contract for and to accept any gifts or grants or loans of funds or property or financial or 
other aid in any form from the federal government or from any other source, and to comply, subject 
to the provisions of the Industrial and Agricultural Finance Authority Act, with the terms and 
conditions thereof; 

S. to maintain an office at such place or places in the state as it may determine; 

T. subject to any agreement with bondholders, to make, alter or repeal such bylaws, als and 
regulations with’ respect to its operations, properties and facilities as are necessary to carry out its 
functions and duties’ in the administration of the Industrial and ee Paeiniee rein 
Act [58-24-1 NMSA 1978]; 

U. to waive, by such means as the authority deems sppropHiata: the exemption from federal i in- 
come taxation of interest on the authority's bonds provided by the Internal Revenue Code-of 1954 
or any other federal statute providing a similar exemption; and 

V. to do any and all things necessary or convenient to carry out its purposes sas exercise yes 
powers given and granted in the Industrial and He ites Finance jan Act. 


History: Laws 1983, ch. 300, § 5. Cross references, — For the Internal Revenue Code, 
now of 1986, see 26 U.S.C, §)1.° cond 


58-24-6. Authority; loans. © 


A. The authority may: | 
(1) make, and undertake coiundttintsmnes to make, lender ins Bilas ane lola anid 
terms and conditions requiring the proceeds thereof to be used to finance an industrial; commer- 
cial or agricultural project or facility. Project loan commitments‘ and’ tin arb loans shall be origi- 
nated through and serviced by a lender; and 
(2) invest in, purchase or make commitments to invest in or purchase, or take assign- 
ments or make commitments to take assignments of, project loans made by ng to finance an 
industrial, commercial or agricultural project or facility. 
B. Prior to exercising any of the powers authorized in Subsection ‘A of this shectitien the author- 
ity shall require the lender to certify and agree that: 
(1) the project loan is, or, if the project loan has Bee ai been ae will = at the time o of 
making, in all respects a prudent investment; and 
(2) such lender will use the proceeds of the fohdar adem or the sale: or ddeigtimnbits of a 
project loan, within a reasonable period of time to make project loans; or, if such lendershas made 
a commitment to make project loans on the basis of a’commitment fromthe authority to purchase 
such project loans, such’lender will make and sell the project loans to bye mepoertai pre a rea- 
sonable period of time. 
C. Prior to exercising any of the powers under Subsection A of this edttiony the niitlwobity may, 
but is not obligated to, require _ id of eosin insurance or iden that it wings: reason- 
able and necessary. 


History: Laws 1983, ch. 300, § 6. 
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58-24-7. Combining loans; advising sponsors and municipalities. 


A. The authority may combine for the purposes of a single offering of bonds more than one 
project. 

B. The authority shall inform a sponsor of a project or facility in appropriate cases of available fed- 
eral programs to guarantee or otherwise assist in financing certain types of activities and:shall assist 
sponsors in such cases in implementing such programs through commercial and investment bankers. 

C. When the authority receives a written inquiry from a potential sponsor of a project or fa- 
cility, the authority shall promptly notify in writing the governing body of the municipality and 
county where such project is proposed to be located, or, if such project is proposed to be located 
within a county but outside the boundaries of any municipality, the authority shall promptly no- 
tify in writing the board of county commissioners of that county. 

D. Unless the governing body of the municipality or the board of county commissioners of the 
county in which the project is proposed to be located disapproves the proposed project within sixty 
days after the receipt of the written notice, the authority may finance the’ project, except that 
ponds issued for agricultural projects shall not be subject to this subsection. 


Feros Laws 1983, ch. 300, § 7. 


58-24- 8. Rites and regulations of the board: 


A. Subject to prior review by an interech cobamntttaed designated by the New Mexito legislative 
council, the board'shall adopt and may from time to time modify or repeal rules and regulations: 
(1) for determining criteria for the classification and setting of priorities of commercial 
or agricultural industries'in need of development; improvement or rehabilitation, which criteria 
may vary between different areas in ny state and in sagen nat with the possible employment 
benefits; and 
(2) for governing: 
(a) the making of projéict loans; 
(b) the making of lender loans; and 
(c) the purchase of project loans, to implement the powers authorized and to achieve 
the purposes set gh in the Industrial ane Agricultural Finance Authority Act [58-24-1 NMSA 
1978]. 
B. The rules aii ibedi seibas af the board relating to the making of lender or project loans or 
the purchase of project loans shall provide at least for the following: 
(1) procedures for the submission by lenders to the board of: 
(a) requests for loans; and 
(b) offers to sell loans; . 
(2) written standards for allocating Badd proceeds among lenders ad fasting lender loans 
from, or offering to sell project loans to, the authority; 
(3) qualifications or characteristics of: 
(a) commercial, industrial or agricultural facilities; and 
(b) the sponsors or owners thereof; and f 
(4). requirements as to commitments and Hishtirsements by limilers with trea to project 


loans. 
History: Laws 1983, ch, 300, §:8; 2003, ch. 223,82... thei New Mexico legislative council" for “approval of the 
The 2008 amendment, effective June 20, 2003, sub- industrial and agricultural finance authority oversight 
stituted "review by an interim committee designated by committee" near the beginning of Subsection A. 


58-24-9. Required determinations of the authority. 


The authority may not issue bonds until the board has determined that: 
A. the funds available in the private banking system in the state for project loans are inad- 
equate to meet the demand; and 
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B. the issuance of the bonds will alleviate such inadequacy. 


History: Laws 1983, ch. 300, § 9. 


58-24-10. Planning, zoning and building laws. 


All projects and facilities shall be subject to any applicable master plan, official map, zoning 
regulation, building code, ordinance and other laws and regulations governing land use or plan- 
ning or construction of the municipality or county in which the project or facility is or is to be 
located. 


History: Laws 1983, ch. 300, § 10. 


58-24-11. Bonds and notes of the authority. 


A. The authority may from time to time issue its bonds and notes in such principal amounts 
as, in the opinion of the board, shall be necessary to provide sufficient funds for achieving, the 
corporate purposes thereof, the payment of interest on bonds and notes of the authority, the estab- 
lishment of reserves to secure such bonds and notes,.and all other expenditures of,the authority 
incident and necessary or convenient to carry out its corporate purposes and powers. 

B. Except as may otherwise be expressly provided by the board, all bonds and notes issued by 
the authority shall be general obligations of the authority, secured by the full faith and credit of 
the authority and payable out of any money, assets or revenues.of the authority, subject only to any 
agreement with bondholders or noteholders pledging any particular money, assets or revenues. In 
no event shall any bonds or notes constitute an obligation, either general or special, of the state 
or any political subdivision thereof or constitute or give rise to a pecuniary liability of the state 
or any political subdivision thereof; nor shall the authority have the power to pledge the general 
credit or taxing power of the state or any political subdiveian thereof or to make its debts payable 
out of any money except that of the authority. 

C.. Bonds and notes shall be authorized by a eoianen of the authority adopted as provided by 
the Industrial and Agricultural, Finance Authority Act [58-24-1 NMSA 1978]; provided that any 
such resolution authorizing the issuance of bonds or notes may delegate to an officer of the au- 
thority the power to issue such bonds:or notes from time to time and to fix the details of any such 
issues of bonds or notes by an appropriate certificate of phi authorized officer. 

D. Such bonds shall: ) 

(1) state on the face thereof that they do not constitute an obligation, either general or 
special, of the state or any political subdivision Bice and . 
(2) be: re 
(a) either registered as to principal oi interest, registered as'to principal only or in 
coupon form; ) 
(b) issued in such denominations as the board may prescribe; 
(c) fully negotiable instruments under the laws of the state; 
(d) signed on behalf of the authority with the manual or facsimile signature of the | 
chairman or vice chairman, attested by the manual or facsimile signature of the secretary and 
have impressed or imprinted thereon the seal of the authority or a facsimile thereof, and the cou- 
pons attached thereto shall be signed with the facsimile signature of such chairman or vice chair- 
man; 
(e) payable as to interest at such rate or rates and at such time or times as the au- 
thority may determine or provide; . 
(f) payable as to principal at such times over such period, at such place or places and 
with such reserved rights of prior redemption as the authority may prescribe; 
(g) sold at such price or prices, at public or private sale, and in such manner as the 
authority may prescribe; and the authority may pay all expenses, premiums and commissions 
which it deems necessary or advantageous in connection with the issuance and sale thereof; and 
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(h) issued under and subject to such terms, conditions and covenants providing for 
the payment of the principal, redemption premiums, if any, and interest and such other terms, 
conditions, covenants and protective provisions safeguarding'such payment, not inconsistent with 
the Industrial and Agricultural Finance Authority Act, as may be found to be necessary by the au- 
thority for the most advantageous sale thereof, which may include, but not necessarily be limited 
to, covenants with the holders of the bonds.as to: 

1) pledging or creating a lien, to the extent provided by such meetyee on all or 
any part of any money or property of the authority or of any money held in trust or otherwise by 
others to secure the payment of such bonds; 

2) otherwise providing for the custody, collection, securing, investment and pay- 
ment of any money of or due the authority; 

3) the setting aside of reserves or sinking funds and the regulation or disposition 
thereof; 

4) limitations on the purpose to which the proceeds of sale of any issue of such 
bonds then or thereafter to be issued may be applied; 

5) limitations on the issuance of additional bonds and on the refunding of out- 
standing or other bonds; 

6) the procedure, if any, by which the terms of any contract with the holders of 
bonds may be amended or abrogated, the amount of bonds the holders of which must consent 
thereto and the manner in which such consent may be given; 

7) the creation of special funds into which any money of the authority may be 
deposited; , 

. 8) vesting in a trustee such properties, rights, powers and duties in trust as the 
board may determine; 

9) defining the acts or omissions to act which shall constitute a default in the 
obligations and duties of the authority and providing for the rights and remedies of the holders 
of bonds in the event of such default, provided that such rights and remedies shall not be incon- 
sistent with the general laws of the state and other provisions of the Industrial and Agricultural 
Finance Authority Act; and 

10) any other matters of like or different character which in any way affect the 
security and protection of the bonds and the rights of the holders thereof. 

E. The authority is authorized to issue its bonds for the purpose of refunding any bonds of the 
authority then outstanding, including the payment of any redemption premiums thereon and any 
interest accrued or to accrue to the date of redemption of such outstanding bonds. Until the pro- 
ceeds of any bonds issued for the purpose of so refunding outstanding bonds shall be applied to the 
purchase or retirement of such outstanding bonds or the redemption of such outstanding bonds, 
such proceeds may be placed in escrow and be invested and reinvested in accordance with the pro- 
visions of Subsection M of Section 5 [58-24-5 NMSA 1978] of the Industrial and Agricultural Fi- 
nance Authority Act. The interest, income and profits, if any, earned or realized on any such invest- 
ment may, in the discretion of the board, also be applied to the payment of the outstanding bonds 
to be so refunded by purchase, retirement or redemption, as the case may be. After the terms of the 
escrow have been fully satisfied and carried out, any balance of such proceeds and interest, if any, 
earned or realized on the investments thereof may be returned to the authority for use by it in any 
lawful manner. All such bonds shall be issued and secured and shall be subject to the provisions of 
the Industrial and Agricultural Finance Authority Act in the same manner and to the same extent 
as any other bonds issued pursuant to the Industrial and Agricultural Finance Authority Act. 

F. The authority is authorized to issue negotiable bond anticipation notes and may renew the 
same from time to time, but the maximum maturity of such notes, including renewals thereof, 
shall not exceed ten years from the date of issue of such original notes. Such notes shall be payable 
from any money of the authority available therefor and not otherwise pledged or from the proceeds 
of sale of the bonds of the authority in anticipation of which such notes were issued. The notes may 
be issued for any corporate purpose of the authority. All such notes shall be issued and secured and 
shall be subject to the provisions of the Industrial and Agricultural Finance Authority Act in the 
same manner and to the same extent as bonds issued pursuant to the Industrial and Agricultural 
Finance Authority Act. 
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..G. It is the intention ofthe legislature that any pledge of assets, earnings, revenues or other 
money made by the:authority shall be valid:and. binding from the time when the pledge is made; 
that the earnings, revenues or other money so pledged and thereafter received by the authority 
shall immediately be subject: to the lienof such:pledge without any physical delivery thereof or fur- 
ther act; and that the lien of any such'pledge shall be valid and binding as against all parties hav- 
ing claims of any kind in tort, contract or otherwise against the authority irrespective of whether 
such parties have notice thereof. Neither the resolution nor. any other instrument by which a 
pledge is created need be recorded. 

H. Neither the members of the board nor any, person wletniatbe the bonds, notes or other ob- 
ligations shall be liable personally on the bonds, notes or other obligations or be subject to any 
personal liability or accountability by reason of the issuance thereof while acting in the scope of 
their authority. 


~ History: Laws 1983, ch, 300, § 11.,: 


58-24-12. Notice; public hearing; approval. 


If and to the extent deemed necessary by the. authority to comply with Phe provisions of Sec- 
tion 103(k) of the Internal Revenue Code of 1954, the authority shall hold public hearings in con- 
nection with the issuance of bonds or notes and shall-obtain the written approval of the governor 
of the state prior to the issuance of bonds or notes. The governor of the state is authorized to give 
such approval, but such approval shall-not give rise to any pecuniary liability with respect to the 
bonds or notes on the part of the state. The internal revenue service shall be notified of the issu- 
ance of all bonds or notes. Except for the foregoing, no other notice, consent or approval by any 
governmental body or public officer shall be required as a prerequisite to the issuance, sale or de- 
livery of any bonds or notes of the authority or to the making of any lender loans or the purchase 
or making of project loans pursuant, to the provisions of the Industrial and Agricultural Finance 
Authority Act [58-24-1 NMSA 1978]. ' 


History: Laws 1983, ch. 300, § 12. Cross references, — For Section 103(k) of the Internal 
. Revenue Code, now of tee see 26 U.S.C. § 103(k), 


58. 24-13. Remedies of bondholders and Retahabire 


Any holder of bonds or notes isefed patawarit to the Industrial and Acetate Finesneh Au: 
thority Act [58-24-1 NMSA 1978] or a trustee under a trust agreement or trust indenture entered 
into pursuant to that act, except to the extent that his rights are restricted by any bond resolution, 
may protect and enforce, by: any suitable form of legal proceedings, any rights under the laws of 
this state or granted by the bond resolution. Such rights include the right to compel the perfor- 
mance of all duties of the authority required by the Industrial and shia tor Finance pies 
Act or the ued resolution and to anion unlawful activities. 


_ History: Laws 19838, ch. 300, §:13. 


58-24. 14, State, county anid municipalities not liable o on 1 bonds and 
notes. 


The bonds, notes and alien nares of the autliveiiss shall not be a debt of the state or, of 
any county or soa vivid and neither the state nor Roanye county or municipality shall be liable 
thereon. ts | | 


History: Laws 1983, ch. 300, § 14. 
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58-24-15. Agreement of the state. 


The state does hereby pledge to and agree with the holders of any bonds or notes issued under 
the Industrial and Agricultural Finance Authority Act [58-24-1 NMSA 1978] that the state will 
not limit or alter the rights hereby vested in the authority to fulfill the terms of any agreements 
made with the holders thereof or in any way impair the rights and remedies of such holders until 
such bonds or notes together with the interest thereon, with interest on any unpaid installments 
of interest, and all costs and expenses in connection with any action or proceedings by or on behalf 
of such holders, are'fully met and discharged. The authority is authorized to include this pledge 
and agreement of the state in any agreement with the holders of such bonds or notes. 


History: Laws 1983, ch. 300, § 15. 


58-24-16. Bonds and notes; legal investments for public officers and 
fiduciaries. 


The bonds and notes of the authority are hereby made securities in which all insurance compa- 
nies and associations and other persons carrying on insurance business, all banks, bank and trust 
companies, trust companies, private banks, savings banks, savings and loan associations, building 
and loan associations, investment companies and other persons carrying on a banking business, all 
administrators, guardians, executors, trustees and other fiduciaries, and all other persons whatso- 
ever who are now or may hereafter be authorized to invest in bonds or other obligations of the state 
may properly and legally invest funds including capital in their control or belonging to them. 


History: Laws 1983, ch. 300, § 16. 


58-24-17. Tax exemption. 


A. Itis hereby determined that the creation of the authority is in all respects for the benefit of 
the people of the state, for the improvement of their health and welfare and for the promotion of 
the economy, and that these purposes are public purposes and the authority will be performing an 
essential governmental function in the exercise of the powers conferred upon it by the Industrial 
and Agricultural Finance Authority Act [58-24-1 NMSA 1978], and the state covenants with the 
purchasers and all subsequent holders and transferees of bonds and notes issued by the author- 
ity, in consideration of the acceptance of and payment for the bonds and notes, that the bonds and 
notes of the authority issued pursuant to that act and the income therefrom shall at all times be 
free from taxation by the state, except for estate or gift taxes and taxes on transfers. 

B, The property, income and operations of the authority shall be exempt from taxation of every 
kind and nature. 


History: Laws 1983, ch. 300, § 17. 


58-24-18. Limitation of liability. 

Neither the members of the board nor any person acting in its behalf, while acting within the 
scope of their authority, shall be subject to any personal liability resulting from carrying out any of 
the powers given in the Industrial and Agricultural Finance Authority Act [58-24-1 NMSA 1978]. 

History: Laws 1983, ch. 300, § 18. 7 
58-24-19. Assistance by state officers and agencies. 


All state officers and all state agencies may render such services to the authority within their 
respective functions as may be requested by the authority. 


History: Laws 1983, ch. 300, § 19. 
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58-24-20. Court proceedings; preference; venue.. 


Any action or proceeding to which the authority or the people of the state may be a party in 
which any question arises as to the validity ofthe Industrial and Agricultural Finance Authority 
Act [58-24-1 NMSA 1978] shall be preferred over all other civil cases in all courts of the state and 
shall be heard and determined in preference to all, other civil business pending therein irrespec- 
tive of position on the calendar. The same preference shall be granted upon application of counsel 
to the authority in-any action or proceeding questioning the validity of the Industrial and Agricul- 
tural Finance Authority Act in which he may be-allowed to.intervene. The venue of any’such action 
or proceeding or any other action or proceeding against the authority shall be laid in‘the county in 
which the principal office of the authority is located. 


History: Laws 1983, ch. 300, § 20. 


58-24-21. Corporate existence. 


The authority and its corporate existence shall continue until terminated by law, provided that 
no such law shall take effect so long as the authority shall have bonds, notes and other obligations 
outstanding, unless adequate provision has been made for the payment thereof. Upon termination 
of the existence of the authority, all its rights and properties in excess of its obligations shall pass 
to and be vested in the state. 


History: Laws 1988, ch. 300, § 21. — 


58-24-22, Conflicts of interest. 


A.. If any member, officer or employee of the board shall have an interest, either direct or in- 
direct, in any contract to which the authority is or.is to be a party or in any lender requesting a 
loan from or offering to sell loans to the authority, such interest shall be disclosed to the board in 
writing and shall be set forth in the minutes of the board. The member, officer or employee hav- 
ing such interest shall not participate 1 in any ; action by the board with respect to such contract or 
lender. 

B, Nothing in this section shall be need or construed to limit the right of any member, officer 
or employee of the authority to: 

(1) acquire an interest in bonds or Botan of the authority; or 

(2) have an interest in any banking institution in which the funds of the authority are or 
are to be deposited or which is or is to be acting as trustee or paying agent under any trust inden- 
ture to which the authority is a party. 


History: Laws 1983, ch. 300, § 22. 


58-24-23. Cumulative authority. 


The foregoing sections [58-24-1 to 58- 24- 22 NMSA 1978] of the Industrial and Agricultural Fi- 
nance Authority Act shall be deemed to provide an additional and alternative method for the do- 
ing of things authorized thereby and shall be regarded as supplemental and additional to powers 
conferred by other laws and shall not be regarded as in derogation of any powers now existing; 
provided that the issuance of bonds or notes under the provisions of the Industrial and Agricul- 
tural Finance Authority Act need not comply with the requirements of any other law applicable to 
the issuance of bonds or notes. 


History: Laws 19838, ch. 300, § 23. 
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58-24-24. Liberal interpretation. 


The Industrial and Agricultural Finance Authority Act [58-24-1 NMSA 1978], being necessary 
for the welfare of the state and its inhabitants, shall-be liberally construed to effect the PUTROHGE 
thereof. sai 


History: Laws 1983, ch. 300, § 27, bl Severability clauses. — Laws 1983, ch. 300, § 28, pro- 
- vides for the severability of the act if any part or applica- 
tion thereof is held invalid. 


ARTICLE 25 


Employment References 


Sec. 
58-25-1, Financial institutions; reference. 


58-25-1. Financial institutions; reference. 


A. A financial institution may provide a written employment reference in response to the re- 
quest of another financial institution for that information if a copy of that reference is mailed to 
the last known address of the applicant for employment. A financial institution shall not be liable 
in a civil action for providing an employment reference in accordance with the requirements of 
this section unless there is proof by clear and convincing evidence that the information in that 
reference is false and that the financial institution had actual knowledge of its falsity. 

B. As used in this section: 

(1) “employment reference" ‘means a written statement of the involvement or suspected 
involvement by the applicant for employment in a theft, embezzlement, misappropriation or viola- 
tion of financial institution's laws or regulations which has been reported to federal authorities 
pursuant to federal financial institution's regulations; and 

(2) "financial'institution" means a New Mexico bank, savings and loan association 0 or r credit 
union or an employee of that bank, naan and loan aSSOCLAUIOR or credit union. 


History: Laws 1987, ch. 195,'§ 1.- 


ARTICLE 26 
rieensiats Depository indtitution’s 
Sec. Sec. 
58-26-1. Short title. _ §8-26-5. Interstate acquisitions; notice. 
58-26-2. Purpose of act. 58-26-6. Formation of new depository institutions. : 
58-26-3, Definitions. ert 58-26-7, . Regulation. 
58-26-4, Interstate acquisitions permitted. 58-26-8, Existing law. 


58-26-1. Short title. 
_.This act [58-26-1 to 58-26-8 NMSA 1978] may be cited as the "Interstate Depository Institutions Act”. 


" History: Laws 1988, ch. 5, § 1. 


58-26-2. Purpose of act. 


The purpose of the Interstate Depository Institutions Act [58-26-1 NMSA 1978] is to attract 
capital to New Mexico through interstate acquisitions and mergers of financial institutions to 
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enhance economic development for the benefit of all New Mexicans. At the same time, the legisla- 
ture encourages any such mergers or acquisitions to provide for local management discretion so 
that consumers may deal directly with sere who understand their financial circumstances and 
needs: 

The Interstate Depository Institutions Act is designed to encourage aggressive, spirited compe- 
tition in the financial arenas to offer lower interest rates, increased capital availability, coopera- 
tive risk-taking by lenders and competition in the financial market place. The legislature has as 
its goal the availability of financial resources to all its citizens no matter their race, color, creed, 
national origin or geographic location within the state. 


History: Laws 1988, ch. 5, § 2. 


58-26-3. Definitions. 


As used in the Interstate Depository Institutions Act [58-26-1 NMSA 1978]: 
A. “bank" means: 
(1) aninsured bank as defined in Section 3(h) of the Federal Deposit Insurance Act; or 
(2) any institution that is eligible to make application to become an insured bank pursu- 
ant to Section 5 of the Federal Deposit Insurance Act excepting and excluding an institution cre- 
ated or incorporated under the federal Edge Act (Federal Reserve Banks); 

B.. "control" means the power, directly or indirectly, to either direct or exercise a controlling 
influence over the management or policies of a depository institution or a holding company, elect 
a majority of the directors of a depository institution or a holding company, or vote twenty-five 
percent or more of any class of voting securities of a depository institution or a holding company; 

C. "depository institution" means any bank or savings institution; 

D. "director" means the director of the financial institutions division of the regulation and li- 
censing department; 

E.. "domestic depository institution" means a depository institution whose home office is lo- 
cated in New Mexico and whose operations are principally conducted in New Mexico; 

F. "domestic holding company" means a holding company whose subsidiary depository pent 
tions' operations are principally conducted in New Mexico; 

G. "financial institution" means any depository institution or credit union; 

H. “holding company" means any person, other than an individual, that has the power, to con- 
trol a depository institution; 

I. "interstate acquisition" means any transaction pursuant to which an out-of-state deposi- 
tory institution or an out-of-state holding company acquires control of, merges with or acquires 
all or substantially all of the assets of a domestic depository institution or domestic holding 
company; 

J. "out-of-state depository institution" means any depository institution whose home office is 
located in a state other than New Mexico or whose operations are principally conducted in a state 
other than New Mexico; 

K. "out-of-state holding company" means a holding company whose subsidiary depository in- 
stitutions’ operations are principally conducted in a state other than New Mexico; 

L. “operations are principally conducted" means the state where the largest percentage of the 
aggregate deposits of a depository institution or of all depository institution subsidiaries of a hold- 
ing company are held; and 

M. "savings institution” means a state or federal savings and loan association, state or federal 
savings bank, building and loan, savings and loan or homestead association or cooperative bank, 
the accounts of which are insured by the federal savings and loan insurance corporation. 


History: Laws 1988, ch. 5, § 3. For the Edge Act (Federal Reserve Banks), see 12 U.S.C, 
Cross references. — For Sections 3(h) and 5 of the § 611. 

Federal Deposit Insurance Act, see 12 U.S.C. §§ 1813(h) 

and 1815 respectively. 
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58-26-4. Interstate acquisitions permitted. 


Notwithstanding the provisions of Section 58-5-11 NMSA 1978 restricting: interstate acquisi- 
tion: | ) 
A. interstate acquisitions of domestic depository institutions that are savings institutions or 
domestic holding companies whose subsidiary depository institutions are savings institutions are 
permitted by out-of-state depository institutions and out-of-state holding companies effective Jan- 
uary 1, 1989; provided, however, until July 1, 1992, if a domestic depository institution is to be so 
acquired, the acquired institution shall have been continuously operated for at least five years, or 
if a domestic holding company is to be so acquired, at least one of its subsidiary depository institu- 
tions shall have been continuously operated for at least five years; and 

B. an interstate acquisition pursuant to this section may not otherwise be contrary to law and 
shall not result in undue concentration of deposits totaling forty percent or more of the total de- 
posits in all financial institutions in New Mexico. 


History: Laws 1988, ch, 5, § 4; 1989, ch. 16, § 1; 1996, The 1996 amendment, effective June 1, 1996, deleted 
ch, 2, § 13. former Subsection B relating to interstate acquisitions of 

Cross references. — For the Interstate Bank Acquisi- domestic depository institutions and redesignated former 
tion Act, see 58-1B-1 NMSA 1978. Subsection B as Subsection C. 

For the Interstate Bank Branching Act, see .58-1C-1 
NMSA 1978. 


58-26-5. Interstate acquisitions; notice. 


At least ninety days prior to any interstate acquisition permitted by the Interstate Depository 
Institutions Act [58-26-1 NMSA 1978], the out-of-state depository institution or out-of-state hold- 
ing company seeking to make an interstate acquisition shall file a notice of intent to make an in- 
terstate acquisition with the director. The director shall promulgate the form for such notice. Un- 
less the shareholders of the domestic depository institution or domestic holding company sought 
to be accquired [acquired] have approved the interstate acquisition as required by applicable law, 
the director shall immediately notify any domestic depository institution or domestic holding com- 
pany sought to be acquired in an interstate acquisition of the filing of any such notice and shall 
provide a copy of the notice to such domestic depository institution or domestic holding company. 


History: Laws 1988, ch. 5, § 5. 


58-26-6. Formation of new depository institutions. 


Until July 1, 1992, no out-of-state depository institution or out-of-state holding company may 
form a new depository institution in New Mexico. After July 1, 1992, an out-of-state depository 
institution or out-of-state holding company may form a new depository institution in New Mexico, 
provided that the new depository. institution has a minimum capital stock structure of at least 
seven million five hundred thousand dollars ($7,500,000), inclusive of common capital and surplus 
and undivided profits. 


History: Laws 1988, ch. 5, § 6. 


58-26-7, Regulation. 


Nothing contained in the Interstate Depository Institutions Act [58-26-1 N MSA 1978] shall be 
construed to alter, amend or otherwise.affect the powers and duties of the director as established 
by law. 


History: Laws 1988, ch. 5, § 7. 


457 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58+26-8 


58-26-8. Existing law. Lyeydai 


FINANCIAL INSTITUTIONS AND REGULATIONS 


58-27-2 


Nothing in the Interstate Depository Institutions Act [58-26-1 NMSA 1978] shall be construed 
to modify or repeal the financial institution branching laws of this state or the provisions of Sec- 


tion 58-5-11 NMSA‘1978. 5 : aroitsididert 


Blstorst Kaws 1988, ch. 5, § 8. 


ae | 


: ARTICLE 27 


Border Development 


7-1. Short title. 

7-2, Legislative purpose. 

7-3... Definitions. 

58-27-4, Border authority created; membership. 
7-5. Authority; members' compensation. 
7-6. Officers of the authority. 
7-7, Executive committee of the sditiorlty) 

58-27-8. Vacancies on authority. 

58-27-9. Meetings and records of the authority. 

58-27-10. Powers and duties of authority. 

58-27-11. Repealed. 

58-27-12. Authority staff; contracts, 

58-27-13. Location of authority. 

58-27-14. Authority fees and charges. 

58-27-15. Border authority; bonding authority; power fo. 

issue revenue bonds. 
58-27-16; Authority revenue bonds; terms. 
58-27-16.1. Authority loans; terms. 


58-27-1. Short title. 


Sec. 

58-27-16.2. RbvsobeA 

58-27-16.3. Bonds secured by trust indenture. 

58- 27-17, Authority revenue bonds and borrowed funds 
not general obligations; authorization; au- 
thentication, 

58-27-18. Security for bonds, notes or certificates of in- 
debtedness, 

58-27-19. Requirements respecting resolution and lease. 


58-27-20. Use of proceeds from sale of bonds. 


58-27-21. Border authority revenue bonds; refunding au- 
thorization. 


68-27-22; Authority refunding bonds; escrow; detail. © 


58-27-23. Authority refunding revenue pong fone 
58-27-24. Exemption from taxation, 
58-27-25. Fund created. 


58- ai 25.1. Border project fund; created; purpose; vale 


ditures, 
58- 91- 26. New Mexico finance authority amare com- 
mittee; oversight powers and duties. 


Ki 


Chapter 58, Article 27 NMSA 1978 may be cited as the "Border Development Act", 


History: Laws 1991, ch. 1381, § 1; 2009, ch, 44, § 1. 

Cross references. — For additional powers conferred 
on counties with respect to projects, see 4-59-4 NMSA 
1978. 

For the duties and general powers of the secretary of 
economic development, see 9-15-6 NMSA 1978. 


58-27-2. Legislative purpose, 


For New Mexico trade promotion, see 9-15-28 NMSA 
1978. 

The 2009 amendment, effective June 19, 2009, added 
the chapter and article reference to the act. ' 


By enacting the Border Development Act, [58- 27- 1 NMSA 197 81, it is the purpose of the legisla- 


ture to: 


A. encourage and foster development of the state, its cities and counties by developing port 


facilities at international ports of entry; 


B. actively promote and assist public and private sectors’ infrastructure development to at- 
tract new industries and businesses, thereby creating new job opportunities in the state while 
resolving transportation and logistical problems that may arise as ports of entry develop; and ©. 

C. create the statutory framework that will enable the state to design, finance, construct, equip 
and operate port facilities necessary to ensure the timely, planned and efficient development of the 
border area between New Mexico and the Mexican state of Chihuahua. 


History: Laws 1991, ch. 1381, § 2. 
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58-27-3. Definitions. 


As used in the Border Development Act: 

A. "authority" means the border authority; 

B. "financial assistance" means grants and loans provided for projects to a qualified entity on 
terms and conditions approved by the authority; 

C. "mortgage" means a mortgage or a mortgage and deed of trust or the pledge and hypotheca- 
tion of any assets as collateral security; 

D. "port of entry" means an international port of entry in New Mexico at which customs ser- 
vices are provided by the United States customs and border protection; 

EK. "project" means any land or building or any other improvements acquired as a part of a port 
of entry or associated with a port of entry or to aid commerce in connection with a port of entry, in- 
cluding all real and personal property deemed necessary in connection therewith; whether or not 
now in existence. A project shall be suitable for use by, or for, one or more of the following: 

(1) a port of entry, a foreign trade zone, an inspection station, an emergency response sta- 
tion or any other facilities to be used by any agency or entity of the United States government, by 
another qualified entity or by any other foreign international state; 

(2) an industry for the manufacturing, processing or assembling of any agricultural, min- 
ing or manufactured product; 

(3) a railroad switching yard, railroad station, bus terminal, airport or other passenger, 
commuter or mass transportation system or freight transportation system; 

(4) a commercial business or other enterprise engaged in storing, warehousing, distribut- 
ing or selling products of manufacturing, agriculture, mining or related industries, not irnicluding 
facilities designed for the distribution to the public of electricity or gas; 

(5) an enterprise in which all or part of the activities of the enterprise involve supplying 
services to the general public or to governmental agencies or to a specific industry or customer; 

(6) any industrial, commercial, agricultural, professional or other business enterprise 
seeking to occupy office space; 

(7) infrastructure development involving acquiring, repairing, improving or maintaining 
storm sewers and other drainage improvements, sanitary sewers, sewage treatment, water utili- 
ties or solid waste disposal facilities, including acquiring rights of way or water rights; 

(8) infrastructure development involving reconstructing, resurfacing, maintaining, repair- 
ing or improving existing alleys, streets, roads or bridges or laying off, opening, constructing or 
acquiring new alleys, streets, roads or bridges, including acquiring rights of way; 

' (9) any industry that involves any water distribution or irrigation system, including 
pumps, distribution lines, transmission lines, fences, dams and similar facilities and equipment, 
including acquiring rights of way; or 

| (10) fire protection services or equipment or police protection services or equipment; 

-F. "property" means land, improvements to the land, buildings and improvements to the build- 
ings, machinery and equipment of any kind necessary to the project, operating capital and any 
other personal properties deemed necessary in connection with the project; 

G. "qualified entity" means the state or one of its agencies, instrumentalities, institutions or 
political subdivisions or the United States or any corporation, department, instrumentality or 
agency of the federal government; 

H. "bond" means any bonds, notes or other obligations; and 

I. "bondholder" means a person who is the owner of a bond, regardless of whether the bond is 
registered. * ; 


History: Laws 1991, ch. 131, § 3; 1993, ch. 335, § 1; Subsection D; in Subsection D, deleted "any enterprise 


1995, ch, 192, § 1; 2011, ch. 59, § 1. engaged in the wholesale or retail distribution of water 
The 2011 amendment, effective July 1, 2011, added or the collection and the treatment of wastewater, water 

definitions of "financial assistance" and "qualified entity" rights" following "building", and inserted "or associated 

and included inspection stations, emergency response sta- with a port of entry", rewrote Paragraphs (1) to (5), and 

tions and solid waste disposal facilities to the list of suit- added Paragraphs (6) to (10); redesignated former Subsec- 

able uses of a project. tion D as Subsection E; and added Subsections F and G, 
The 1995 amendment, effective June 16, 1995, added The 1998 amendment, effective April 8, 1993, in Sub- 

subsection C and redesignated former Subsection C as section C, in the introductory language, deleted "or both" 
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following "building", inserted "any enterprise engaged in substituted "any other improvements" for "other improve- 
the wholesale or retail distribution of water or the col- ments to land or buildings" and, in Paragraph (4), inserted 
lection and the treatment of wastewater, water rights", "manufacturing" and deleted "water" following " gas’. 


58-27-4. Border authority created; membership. 


A. The "border authority" is created. The authority.is a state agency and is administratively 
attached to the economic development department. 

B. . The authority consists of seven voting members, six 3 whom shall be appointed by aie gov- 
ernor. No more than three of those appointed shall belong to. the same political party. The seventh 
member shall be the secretary of economic development, or the secretary's designee. The voting 
members appointed by the governor shall be confirmed. by,the,senate. The lieutenant governor 
shall.serve.as a nonvoting ex-officio member. The chair may appoint a nonvoting advisory commit- 
tee to provide advice and recommendations on authority matters. 

C. The six voting members of the authority appointed by. the governor shall be citizens of the 
state and.shall serve for terms of four years except for the initial appointees who shall be ap- 
pointed so that the terms are staggered after initial appointment. Initial. appointees shall serve 
terms as follows: two members for two years, two members for three years and two,members for 
four years. 


History: Laws 1991, ch. 131, § 4; 1995, ch. 192, § 2; beginning "six of whom" and ending "on authority mat-. 


2008, ch, 128, § 1. ters" for "six ex officio and seven appointed", and deleted 

Cross references. — For the Procurement Code, see — "Additionally, based: upon the recommendations of the 
13-1-28 NMSA 1978, — ‘voting members, there shall be an unlimited number: of 

The 2003 amendment, effective June 20, 2003 rewrote nonvoting advisory members., Except for those members 
Subsection A to such an extent that a detailed comparison serving ex officio, all members shall be appointed by the 
is impracticable; in Subsection B, inserted "of those ap- governor" following "on authority matters"; deleted former 
pointed" following "more than three" near the beginning, |, Subsections C, D and E relating to appointment of mem- 
deleted "department" following "economic development" bers and ex officio members; redesignated former Subsec- 
near the middle and inserted "or the secretary's designee" tion F as Subsection C, and in Subsection C, substituted 
at the end of the present third sentence. "six" for "seven", inserted "shall be citizens of the state 

The 1995 amendment, effective June 16, 1995, added and" following "governor", and substituted "two members 
the third sentence in Subsection A; in Subsection. B, sub- for four years" for "three members for four years’. 


stituted "seven" for "thirteen", substituted the language 


58-27-5. Authority; members' compensation. 


Appointed voting members of the authority shall be reimbursed for expenses in accordance with 
those provisions of the Per Diem and Mileage Act.[10-8-1 NMSA.1978] that apply to.nonsalaried 
public officers unless a different provision of that act applies to a specific member, in which case 
that member shall be paid under the applicable provision. Members and advisors shall receive no 
other compensation, perquisite or allowance for serving as a member of or advisor to the authority. 


History: Laws 1991, ch. 131, § 5; 1995, ch. 192, § 3, of the authority" fae "Members and advisors to the hoeae 
The 1995 amendment, effective June 16,1995, deleted © authority whether pie or ‘honvoting" at the beginning 
"Members and Advisors" following "Authority" in the sec- © of the section. © 


tion heading, and substituted "Appointed voting members 


58-27-6. Officers of the authority. Ata athoes’ te taaten 


The secretary of economic development shall serve as the eRewopt of the Sith ota’ pone 
members shall elect any other officers from the Hiner a us that the SUSE ELy SU ees ap- 
propriate. 


History: Laws 1991, ch. 131, § 6; 1992, ch. 46, § 1; The 1992 amendment, effective May 20, 1992, deleted 


1995, ch. 192, § 4. : "from, among his appointees" following "authority" at the 
The 1995 amendment, effective June 16, 1995, substi- end of the first sentence, 


tuted "The secretary of economic development shall serve 
as the chairman of the authority" for."The governor shall 
appoint the chairman of the authority". 
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58-27-7. Executive committee of the authority. 


The chairman and four other authority voting members appointed by him shall constitute the 
border authority executive committee. The committee shall have such powers and duties as del- 
egated to it by the, authority, The executive director of the authority shall be a nonvoting, member 
of the executive committee. 


History: Laws 1991, ch. 181, § i. 


58-27-8. Vacancies on authority. 


Ifa vacancy occurs among the appointed voting members of the authority, the governor shall appoint 
a replacement to serve out:the term of the former member. If an appointed member's:term expires, he 
shall continue to serve until he is reappointed or another person is ne to replace him. 


History: Laws 1991, ‘ch. 131, § 8. 


58. 27-9. Meetings and records of the authority. 


A. The authority shall meet at the call of the ee and shall rhést in regular session at 
least once’every'three months. 

B. The authority shall maintain written minutes of all meetings of the authority. It shall main- 
tain such other records as would be appropriate for a public governmental entity to maintain, in- 
cluding financial transaction records in compliance with law and adequate to provide an accurate 
record for audit purposes pursuant to the Audit Act [12-6-1 NMSA 1978]. 


History: Laws 1991, ch. 131, § 9. 


58-27-10. Powers and duties of authority. 


A. The authority shall: 

(1). advise the governor and the governor's staff and the New Mexico finance authority 
oversight committee on methods, proposals, programs and initiatives involving:‘the New Mexico- 
Chihuahua border area that may further stimulate the border economy and provide additional 
employment opportunities for New Mexico citizens; 

(2) ‘subject to the provisions of the Border Development Act, ‘initiate, develop, acquire, own, 
construct and maintain border development proj jects; 

(3) create programs to expand economic OPPpIAN Nee beyond the New Mexico-Chihuahua 
border area to other areas of the state; 

(4) create avenues of communication between New Mesed and Chihuahua and the Repub- 
lic of Mexico concerning economic development, trade and commerce, transportation and indus- 
trial affairs; . 

(5) promote legislation that will further the goals of the authority and development of the 
border region; 

(6) produce or cause to have produced promotional literature related to explanation and 
fulfillment of the authority's goals; 

(7) actively recruit industries and establish programs that will reeultt in the location and 
relocation of new industries in the state; 

(8) coordinate and expedite the involvement of the executive department' s border area ef- 
forts; 

(9) perform or cause to be performed environmental, transportation, communication, land 
use and other technical studies necessary or advisable for projects’or programs or to secure port- 
of-entry approval by the United States and the Mexican governments and other appropriate gov- 
ernmental agencies; and 
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(10) administer the border project fund:and projects financed with expenditures from that 
fund pursuant to Section 58-27-25.1 NMSA 1978. 

B,- The authority may: 

(1) ‘solicit and accept federal, state, local wid private grants of funds, property or financial or 
other aid in any form for the purpose of carrying out the provisions of the Border Development Act; 

(2) adopt rules governing the manner in which its business is transacted and the manner 
in which the powers of the authority are exercised and its duties performed; 

(83) act as an applicant for and operator of port-of-entry facilities and, as the applicant, 
carry out all tasks and functions, including acquisition by purchase or gift of any real property 
necessary for port-of-entry facilities, acquisition by purchase, gift or construction of any facilities 
or other real or personal property necessary for a port of entry and filing all necessary documents 


and follow-up of such filings with appropriate agencies; 
. (4) as part of a port of entry, give or transfer real property, facilities and improvements 
owned by the authority to the United States government; 
(5) acquire by construction, purchase, gift or lease projects that shall be located within the 


state; 


(6) sell, lease or otherwise dispose of a project upon terms and conditions acceptable to the 


authority and in the best interests of the state; 


(7) enter into agreements with the federal government for the operation, ‘improvement 


and expansion of federal border facilities; 


(8) enter into joint ventures, partnerships or other business relationships with qualified 
entities and private persons for the joint funding and operation of projects; 

(9) issue revenue bonds and borrow money for the purpose of defraying the cost of acquiring 
a project by purchase or construction and to secure the payment of the bonds or repayment of a loan; 

(10) expend funds or incur debt for the improvement, maintenance, repair or addition to 
property owned by the authority, the state or the United States government; and 


(11) refinance a project. 


C. In exercising its authority, the authority shall not incur debt as a general obligation of the 
state or pledge the full faith and credit of the state to repay debt. 


History: Laws 1991, ch. 181, § 10; 1993, ch. 335, § 2; 
1995, ch. 192, § 5; 2003, ch. 128, § 2; 2009, ch. 44, § 2; 
2011, ch. 59, § 2. 

The 2011 amendment, effective July 1, 2011, required 
the authority to administer the border project fund and 
projects financed by the fund and permitted the authority 
to enter into agreements with the federal government to 


operate, improve and expand federal border facilities and. 


into business relationships with qualified entities to fund 
and operate projects. 

The 2009 amendment, effective June 19, 2009, added 
Paragraph (8) of Subsection B; and in Subparagraph C, 
deleted. Paragraph (1) which prohibited the operation of 
a project as a business or in any manner except as lessor, 
and deleted Paragraph (3) which prohibited the expendi- 
ture of funds or incurring of debt for the benefit of prop- 
erty not owned by the authority. 

The 2003 amendment, effective June 20, 2003 sub- 
stituted "may" for "shall be authorized to also" following 


58-27-11. Repealed. 


Repeals. — Laws 2003, ch. 123, § 7 repeals 58-27-11 
NMSA 1978, being Laws 1991, ch. 181, § 11, as amended, 


58-27-12. Authority staff; contracts... 


"The authority" at the beginning of Subsection B; substi- 
tuted "rules" for "regulations" following "adopt" at the be- 
ginning of Subsection B(2); and added Subsections B(5) 
through B(8) and added Subsection C. 

The 1995 amendment, effective June 16, 1995, substi, 
tuted "shall" for "may" following "authority" in Subsection 
A, inserted ", and the New Mexico finance authority over- 
sight committee" in Paragraph (1), and inserted "for proj- 
ects, programs or" following "advisable" in Paragraph (9); in 
Subsection B, substituted "shall be authorized to" for "may", 
Substituted "grants of funds, property, financial or other aid 
in any form" for "funds" in Paragraph (1), added the lan- 
guage beginning ' ‘acquisition by purchase" and ending "port 
of entry and" in Paragraph (8), and added Paragraph (4). 

The 1993 amendment, effective April 8, 1993, sub- 
stituted "governments" for "government" in Subsection 
A(9). 


relating to the additional powers of the border author- 
ity, effective June 20, 2003. For provisions of former sec- 
tion, see the 2002 NMSA 1978 on NMOneSource.com. 


A. The authority shall hire an executive director who shall employ the necessary professional, 
technical and clerical staff to enable the authority to function efficiently. 
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B. The executive director of the authority shall direct the affairs and business of the authority, 
subject to the policies, control and direction of the authority. 
C. The authority may contract with any other competent private or public organization or indi- 


vidual to assist in the fulfillment of its duties. 


History: Laws 1991, ch. 181, § 12; 1995, ch. 192, § 7. 
The 1995 amendment, effective June 16, 1995, 
added Subsection B, redesignated former Subsection B 


58-27-13. Location of authority. 


as Subsection C, and inserted "or individual" in Subsec- 
tion C. 


The authority shall be located in the New Mexico-Chihuahua border area. 


History: Laws 1991, ch. 131, § 13. 


58-27-14. Authority fees and. charges. 


Unless prohibited by law, the’ authority may fix, alter, ciao and collect tolls, fees or rentals 
and may impose anyother charEPR for the use of or for services rendered by any authority facility, 


program or service. 


History: Laws 1991, ch. 181, § 14; 1995, ch. 192, § 8; 
2008, ch. 123, § 3. 

The 2003 amendment, effective June 20, 2003 substi- 
tuted "Unless prohibited" for "Under such terms and condi- 
tions as may be prescribed" at the beginning of the section. 


or service" at the end of the first sentence, and deleted 
the former second sentence which read "All tolls, fees, 
rents and other charges imposed by the authority and all 
grants, gifts and bequests received by the authority shall 
be deposited in the border authority fund." 


The 1995 amendment, effective June 16, 1995, in- 
serted "or" between "fees" and "rentals", added Reig 


58-27-15. Border Aathority: bonding authority power to issue revenue 
bonds. 


A. The authority may act as an polite authority for the purposes of the Private Activity Bond 
Act [6-20-1 NMSA 1978]. 

B. The authority may issue revenue bonds for authority projects. With the exception of the port 
of entry or foreign trade zone, the border authority shall not be authorized to issue bonds for projects 
for a qualified entity, as defined in Section 6-21-3 NMSA 1978. Revenue bonds so issued may be con- 
sidered appropriate investments for the severance tax permanent fund or collateral for the deposit 
of public funds if the bonds are rated not less than "A" by a national rating service and both the 
principal and interest of the bonds are fully and unconditionally guaranteed by a lease agreement 
executed by an agency of the United States government or by a corporation organized and operating 
within the United States, that corporation or the long-term debt of that corporation being rated not 
less than "A" by a national rating service. All bonds issued by the authority are legal and authorized 
investments for banks, trust companies, savings and loan associations and insurance companies. 

C. The authority may pay from the bond proceeds all expenses, premiums and commissions 
that the authority may deem necessary or advantageous 1 in connection with the authorization, sale 
and issuance of the bonds. ; 


History: Laws 1991, ch. 131, § 15; 1995, ch. 192, § 9. 
The 1995 amendment, effective June 16, 1995, de- 
leted "New Mexico" preceding "Private Activity Bond 
Act" in Subsection A, inserted the second sentence in 


Subsection B, and deleted "attorneys' fees, engineering 
fees, and architects' fees and" following "expenses" and 
substituted "that" for "which" following "commissions" in 
Subsection C, 


58- 27-16. Authority revenue bonds; terms. 


A.. Authority revenue bonds: 


(1) may have interest, appreciated raminat value or any ahh: peone payable at intervals 


determined by the authority; 
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(2) may be subject to prior redemption or mandatory redemption at the authority's option 
at the time and upon the terms and conditions with or without the payment of a car as mney 
be provided by:resolution of the authority; | . 

(3) may mature at any time not i beeeliatg thirty years after his date of i issuance; . 

(4) may be serial in form and maturity or may consist of one or more bonds payable at one 
time or in installments or may be in such other form as determined by the authority; # 

(5) may be in registered or bearer form or in book entry form through the facilities of a 
securities depository either as to principal or interest or both; / 

(6) shall be sold for cash at, above or below par and at a price that results in a.net eect 
interest rate that conforms to the Public Securities Act [6-14-1 NMSA 1978]; and 

(7) may be sold at public or negotiated sale. . 

B. Subject to the approval of the state board of finance, the authority may enter into other fi- 
nancial arrangements if it determines that the arrangements will assist the authority. 


History: Laws 1991, ch. 181, § 16; 1995, ch. 192, § 11; interest costs or in more effectively TRARAgINg its interest 
2008, ch. 128, § 4. ‘rate exposure” at the end. 

The 2008 amendment, effective June 20, 2003 in- The 1995 amendment, effective mrs 16, 1995, de- 
serted "A." preceding "Authority revenue bonds" at the be- leted "Border" preceding "Authority" in the section head- 
ginning of the section; redesignated former Subsections A ing, added “or mandatory redemption" in Subsection B; 
through Gas present Paragraphs A(1) through A(7); and inserted "in" preceding "registered" and “or in book entry 
inserted "B." preceding the former last paragraph in the form through the facilities of a securities depository" fol- 
section; and in present Subsection B, inserted "the author- lowing "form" in Subsection E, substituted "conforms ae 
ity" following "of finance" near the beginning, substituted for "does not exceed the maximum rate premitted by" i 
"it" for "the authority" following “arrangements if" near Subsection F, and added Subsection H. 


the middle and deleted "in more effectively managing its 


58-27-16.1. Authority loans; terms. 


If the authority borrows money from a financial institution or other entity: 

A, , the interest, principal payments or any part thereof shall be payable.at intervals as may be 
determined by the authority; 

B. the loan shall mature at any time not exceeding thirty years from the date of origination; 

C. the principal amount of the loan shall not exceed. the fair market value of the real or per- 
sonal property to be acquired with the proceeds of the loan as evidenced by a certified appraisal in 
accordance with the Real Estate Appraisers Act [61-30-1 NMSA 1978}; and. 

D. the loan,shall be subject: to the approval of the state board of finance. 


History: 1978 Chines ., § 58-27-16.1, enacted by Laws, The. 1995 amendment, effective a 16, 1995, added 


1998, ch. 335, § 4; 1995, ch. 192, § 12: 2003, ch. 128,85. . "or other entity" at the end of the introductory language, 

The 2003 ‘amendment, effective June 20, 2008, pur- ” deleted former Subsections C and D relating to a limita- 
ported to amend this section but made no change to the tion on the maximum rate of interest and aquisition of 
section. ' «4 )oproperty in fee simple, and redesignated former Subsec- 


tions EK and F' as Subsections C and D. 


58-27-16. 2. Repealed. 


‘Repeals. — Laws 1995, ch. 192, § 22, iets 58-27-.. effective June 16, 1995. For provisions of former section, 
16.2 NMSA 1978, as enacted by Laws 1993, ch, 335, § 9, see the 1994 NMSA 1978 on NMOneSource,com, 
providing for the use of proceeds from borrowed funds, 


58-27-16.3. Bonds secured ti? tii indenture. 


The bonds may be secured by a trust Mdenture between the authority and a corporate trustee 
that may be either a bank having trust powers or a:trust company, The trust indenture may con- 
tain reasonable provisions for protecting and enforcing the rig ats and remedies of bondholders, in- 
cluding covenants setting forth the duties of the puthoriy | in FF fades to the exercise of its powers 


: , ‘ SIRS Be 
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and the custody, use and investment of the project revenues or other funds. The authority may 
provide in a trust indenture or otherwise for the payment of the proceeds of the bonds and the 
project revenue to the trustee under the trust indenture or other pt gare for disbursement with 


any safeguards the authority determines are ECSUREDY: 


History: Laws 1995, ch. 192, § 10. 


58-27-17. Authority revenue bonds and borrowed funds not general 
obligations; authorization; authentication. 


A. Revenue bonds or refunding revenue bonds issued as authorized in the Border Development 
Act [58-27-1 NMSA 1978] and other loans to the authority are: 

(1) not general obligations of the state, any other agency of the state or of the authority; 
and 

(2) payable only from the proper pledged revenues. Hach bond or loan shall state that it is 
payable solely from the proper pledged revenues and that the bondholders or lenders may not look 
to any other fund for the payment of the interest and principal of the bond or the loan. 

B. Revenue or refunding bonds or loans may be authorized by resolution of the authority, which 
resolution shall be approved by a majority of the voting members of the authority and by the state 
board of finance. 

C. The bonds or loans shall be executed by the chairman and secretary of the authority and 
may be authenticated by any public or private transfer agent or registrar, or its successor, named 
or otherwise designated by the authority. Bonds, notes or other certificates of indebtedness of the 
authority may be executed as provided under the Uniform Facsimile Signature of Public Officials 
Act [6-9-1 NMSA 1978], and the coupons, if any, shall bear the facsimile signature of the chairman 
of Md authority. 


History: Laws 1991, ch. 131, § 17; 1993, ch. 335, § 5; 
1995, ch, 192, § 13. 

The 1995 amendment... effective June 16, 1995, in 
Paragraph (1) of Subsection A, inserted "general" preced- 
ing "obligations" and deleted "general obligations" preced- 


ing "of the authority"; in Paragraph (2) of Subsection A, » 


substituted "payable" for "collectible" and deleted "and" 
following the first "revenues". — 


borrowed funds" in the catchline; in Subsection A, in- 


, serted "and other loans to the authority" in the introduc- 


tory language, "general obligations" in Paragraph (1), and 

"or loan", “or lenders", and "or the loan" in Paragraph (2); 
inserted "or loans" in Subsection B; and, in Subsection C, 
inserted "or loans" in the first sentence and substituted 
"Bonds, notes or other certificates of indebtedness of the 
authority" for "The bonds" in the second sentence. 


The 1993 amendment, effective April 8, 1998, de- 
leted "Border" preceding: "Authority" and inserted "and 


58-27-18. Security for bonds, notes or certificates of indebtedness. 


The principal of and interest on any bonds, notes or other certificates of indebtedness issued 
pursuant to the provisions of the Border Development Act [58-27-1 NMSA 1978] shall be secured 
by a pledge of the ‘revénues out of which the bonds shall be made payable, may be secured by a 
mortgage, deed of trust note or other certificate of indebtedness covering all or any part of the 
project from which the revenues so pledged may be derived and may be secured by a pledge of 
any lease or installment sale agreement or other fees or revenues with respect to the project. The 
resolution of the authority under which bonds, notes or certificates of indebtedness are authorized 
to be issued or any mortgage, notes or certificates of indebtedness may contain any agreement and 
provisions customarily contained in instruments securing bonds, notes or certificates of indebted- 
ness, including, without limiting the generality of the foregoing, provisions respecting the fixing 
and collection of all revenues from any project covered by the proceedings or mortgage, the terms 
to be incorporated in any lease or installment sale agreement with respect to the project, the main- 
tenance and insurance of the project, the creation and maintenance of special funds from the reve- 
nues with respect to the project and the rights and remedies available in the event of default to the 
bondholders, to the trustee under a mortgage, deed of trust or trust indenture or to a lender, all as 
the authority deems advisable and not in conflict with the provisions of the Border Development 
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Act; provided, however, that in making the agreements or provisions, the authority shall not have 
the power to obligate itself except with respect to the project and the application of the revenues 
from the project and shall not have the power to incur a pecuniary liability or a charge upon the 
state general credit or against the state taxing powers. The resolution ‘authorizing any bonds and 
any mortgage securing the bonds, any note or other certificate of indebtedness may set forth the 
procedure and remedies in the event of default in payment of the principal of or the interest on 
the bond, note or certificate of indebtedness or in the performance of any agreement. No breach of 
any agreement shall impose any pecuniary liability upon the state or any charge upon its general 


credit or against its taxing powers. 


History: Laws 1991, ch. 131, 8 18; 1998, ch. 335, § 6; 
1995, ch. 192, § 14. 

Cross peterenicea. — For the state board of finance, see 
6-1-1. NMSA 1978, 

The 1995 amendment, effective June 16, 1995, in 4 
first sentence, inserted "deed of trust" and substituted 
"any lease or installment sale agreement or other fees:or 
revenues with respect to" for "the lease or income of"; in 
the second sentence, substituted "any lease or installment 


sale agreement with respect to" for "the lease of", and 


‘added "deed of trust or trust indenture" following "under 


a mortgage"; and. made minor stylistic changes through- 
out. the section. } ih} 

The 1993 amendment, effective April 8, 1993, in- 
serted "notes or other certificates of indebtedness" in the 


 ceatchline and throughout the section, inserted "or to a 


lender" in the second sentence, and made stylistic changes, 
throughout the section. 


58-27-19. Requirements respecting resolution and lease. 


A. Prior to approving a resolution for the issuance of bonds or the closing of a loan for any proj- 
ect, the authority shall. determine and find the following in the resolution approving the i issuance 
of the bonds or the closing of the loan: 

(1) if the resolution is for the issuance of bonds, the principal and interest of the. bonds to 
be issued shall be fully secured. by a lease agreement or installment. sale agreement executed by. 
an agency of the United States government, by a state or local public agency or institution, by a 
corporation organized and operating within the United States, that corporation or the long-term 
debt of that corporation being rated not less than "A" by a national rating service, or by an irrevo- 
cable letter of credit issued bya chartered financial institution approved for this purpose by the 
state board of finance or by a bond insurance policy issued by an insurance company rated not less 
than "AA" by a national rating service; 

(2) the amount necessary in each year to pay the principal of and the interest on the bonds 
proposed to be issued or the loan proposed to be obtained to finance the project; and 

(3) the amount necessary to be paid each year into any reserve funds that the governing 
body may deem advisable to establish in connection with the retirement of the proposed bonds or 
the repayment of the loan and, in either case, the maintenance of the project. Unless the terms 
under which the project is to, be leased or sold provide that the lessee or. purchaser shall maintain 
the project and carry all proper insurance with respect to the project, the resolution shall set 
forth the estimated cost of maintaining the project in good repair and keeping it properly insured. 

B. Ifthe resolution is for the issuance of bonds,.the determinations and findings of the author- 
ity required to be made by this section shall be set forth in the proceedings under which the pro- 
posed bonds are to be issued. 

C.. Prior to the issuance of the bonds or the one of ae loan, the seers may lease or 
sell the project to a lessee or purchaser under an agreement conditioned upon completion of the 
project and providing for payment to the authority of such rentals or payments as, upon the ba- 
sis of determinations and findings pursuant to provisions of Subsection A of this section, will be 
sufficient to: 

(1) pay the principal of and interest. on the bonds issued or on the loan to be obtained to 
finance the project; 

(2) build up and maintain any reserve deemed by the euthority. to be advisable in connec- 
tion with the financing of the project; and 

(3) pay the costs of maintaining the project i in good repair and Reeping it properly insured, 
unless the agreement of lease obligates the lessee to pay for the maintenance and insurance of the 
project. 
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D. With prior approval of the state board of finance, the authority may borrow funds to pur- 
chase, lease, acquire or develop water rights, a water system or a wastewater collection and treat- 
ment system, provided the authority:does not:obligate itself or the state to any debt or obligation 
that cannot be paid from revenues derived from the project. 

K. Upon prior approval of the state board of finance, the authority may obtain a commitment 
froma financial institution to borrow money; provided that closing of the loan and disbursement of 
the proceeds is conditional upon compliance with the requirements of the Border Development Act 
[58-27-1 NMSA 1978]. Nothing in this section shall be deemed to authorize the authority to incur any 
debt anaes of the emig-iiee in connection with ‘a.loan commitment prior to the ne of the loan. 


History: Laws 1991, dh, 181, § 19; 1998, ec 335, § 7; 
1995, ch. 192, § 15; 2003, ch. 123, § 6. | 

The 20038 amendment, ieee June 20, 2008 sub- 
stituted "to the project" for "thereto" near the middle of 
Subsection A(3); and inserted "pursuant to provisions of 
Subsection A of this section" near the end of Subsection C. 

The 1995 amendment, effective June 16, 1995, in 
Paragraph (1) of Subsection A, substituted "shall be fully 
secured by a lease agreement or installment sale agree- 
ment" for "will be fully and unconditionally guaranteed by 


a lease agreement", inserted "by any state or’local public — 


agency or institution" following "government", substituted 
"a chartered financial institution approved for this pur- 
pose by the state board of finance" for "a financial institu- 


Subsection A, inserted "or sold" following "leased" and "o 
purchaser" following "lessee"; substituted "may lease" for 


"shall lease" in Subsection C; and rewrote Subsection D. 


The 1993 amendment, effective April 8, 1993, in Sub- 
section A, inserted "or the closing of a loan" twice, "if the 
resolution is for the issuance of bonds" at the beginning 
of Paragraph (1), "or the loan proposed to be obtained" 
in Paragraph (2), and "or the repayment of the loan and, 
in either case" in Paragraph (3), and made stylistic and 
related changes; inserted "If the resolution is for the is- 
suance'of bonds" at the beginning of Subsection B; in Sub- 
section GC; ‘inserted "or the closing of the loan" in the in- 
troductory paragraph, and."or on the loan to be obtained" 
in Paragraph (1), and made a stylistic change; and added 


tion", and ‘inserted "bya bond insurance policy issued by Subsections D and EB. 


an" preceding "insurance company"; in Paragraph (3) of 


58-27-20. Use of proceeds from sale of bonds. 


The proceeds from the sale of ‘any bonds'issued under authority of the Border Development Act 
[58-27-1 NMSA 1978] shall be applied only ‘for the purpose for which the bonds were issued; pro- 
vided, however, that any accrued interest and premiums received in any such sale shall be applied 
to the payment of the principal of or the interest on the bonds sold; and provided, further, that if 
for ‘any reason’ any’portion of such proceeds are not needed for the‘ptirpose for which the bonds 
were issued, then the balance of the proceeds shall be applied to the payment of the principal of 
or the interest on the bonds; and provided, further, that any portion of the proceeds from the sale 
of the bonds or any accrued interest and premium received in any such sale may, in the event the 
money will not be’needed or cannot be effectively used to the advantage of the authority for the 
purposes provided herein, be invested in short-term, interest-bearing securities if such investment 
will not interfere with the use of the funds for the primary purpose of the peat The cost of .ac- 
quiring any project shall be deemed to include the following: 

A. the actual cost’of construction of any part ‘of a project, including architect ailorne se and 
engineers’ fees; - 

»B, the purchase price of any part of a project that: may be acquired by purchase; 

C. the actual ‘cost of the extension of any utility to the project site and all expenses‘in connec- 
tion with the authorization, sale and issuance of the bonds to finance such acquisition; and 

D/° the interest on those bonds for a reasonable time prior to construction, Aerehrs CoHStruetive 
and not cpg A Six months after bya tin of construction. 


History: Laine 1991, ch. 131, §:20; 1995, dix 192, § 16. 
The 1995 amendment, effective June 16, 1995, substi- 
tuted "are not" for "shall not be" following "such proceeds" 


in the introductory pargraph, and deleted "that may be 
constructed" following "project" in Subsection A. 


58-27-21. Border authority revenue bonds; refunding authorization. 


A. The authority may issue refunding revenue bonds for the purpose of refinancing, paying 
and discharging all or any part of outstanding authority revenue bonds of any one.or more or all 
outstanding issues: 
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(1) for the acceleration, deceleration or other modification of payment of such obligations, 
including without limitation any capitalization of any interest thereon in arrears or about to be- 
come due for any period not exceeding one year from the date of the refunding bonds; 

(2) for the purpose of reducing interest costs or effecting other economies; 

(3) for the purpose of modifying or eliminating restrictive contractual limitations Seiko 
ing to the issuance of additional bonds, otherwise concerning the outstanding bonds or to any 
facilities relating thereto; or 

(4) for any combination of those purposes. 

B. The authority may pledge irrevocably for the payment of interest and principal on refund- 
ing bonds the appropriate pledged revenues which may be pledged to an original issue of bonds. 

C. Bonds for refunding and bonds for any purpose permitted by the Border Development Act 
[58-27-1 NMSA 1978] may be issued separately or issued in combination in one series or more. 


History: Laws 1991, ch. 181, § 21. 


58-27-22. Authority refunding bonds; escrow; detail. 


A. Refunding bonds issued pursuant to the Border Development Act [58-27-1 NMSA 1978] 
shall be authorized by resolution of the authority. Any bonds that are refunded under the provi- 
sions of this section shall be paid at maturity or on any permitted prior redemption date in the 
amounts, at the time and places and, if called prior to maturity, in accordance with any appli- 
cable notice provisions, all as provided in the proceedings authorizing the issuance of the refunded 
bonds or otherwise appertaining thereto, except for any such bond that is voluntarily surrendered 
for exchange or payment by the holder or owner. 

B. Provision shall be made for paying the bonds refunded at the time provided in Subsection A 
of this section. The principal amount of the refunding bonds may exceed the principal amount of the 
refunded bonds and may also be less than or the same as the principal amount of the bonds being 
refunded so long as provision is duly and sufficiently made for the payment of the refunded bonds. 

C. The proceeds of refunding bonds, including any accrued interest and premium appertaining 
to the sale of refunding bonds, shall either be immediately applied to the retirement of the bonds 
being refunded or be placed in escrow in a commercial. bank or trust company which possesses and 
is exercising trust powers and which is a member of the federal deposit insurance corporation, to 
be applied to the payment of the principal of,.interest on and any prior redemption premium due 
in connection with the bonds being refunded; provided that such refunding bond proceeds, includ- 
ing any accrued interest and any premium appertaining to a sale of refunding bonds, may be 
applied to the establishment and maintenance of a reserve fund and to the payment of expenses 
incidental to the refunding and the issuance of the refunding bonds, the interest thereon and the 
principal thereof or both interest and principal as the authority may determine. Nothing.in this 
section requires the establishment of an escrow if the refunded bonds become due and payable 
within one year from the date of the refunding bonds and if the amounts necessary to retire the 
refunded bonds within that time are deposited with the paying agent for the refunded bonds. Any 
such escrow shall not necessarily be limited to proceeds of refunding bonds but may include other 
money available for its purpose. Any proceeds in escrow pending such use may be invested or re- 
invested in bills, certificates of indebtedness, notes or bonds which are direct obligations of or the 
principal and interest of which obligations are unconditionally guaranteed by the United States 
of America or in certificates of deposit of banks that are members of the federal deposit insurance 
corporation. Such proceeds and investments in escrow, together with any interest or other income 
to be derived from any such investment, shall be in an amount at all times sufficient as to prin- 
cipal, interest, any prior redemption premium due and any charges of the escrow agent payable 
therefrom to pay the bonds being refunded as they become due at their respective maturities or 
due at any designated prior redemption date in connection with which the authority shall exercise 
a prior redemption option. Any purchaser of any refunding bond issued under the Border Develop- 
ment Act is in no manner responsible for the application of the proceeds thereof by tae authority 
or any of its officers, agents or employees. 
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D. Refunding bonds may bear such additional terms and provisions as may be determined by 
the authority subject to the limitations in this section and Section 58-27-23 NMSA 1978. 


History: Laws 1991, ch. 131, § 22; 1995, ch. 192, §.17. unconditionally guaranteed by the United States of Amer- 


_. The 1995 amendment, effective June 16, 1995, deleted ica, the par value of which obligations is at least seventy 
"Border" at the beginning of the section heading; deleted five percent of the par value of the certificate of deposit" 
“or times" following "time" in Subsection B; in Subsection following "federal deposit insurance corporation", deleted 
C, substituted "authority" for "municipality", deleted "the "or dates" following "redemption date", and substituted 
par value of which certificates of deposit is collateralized "authority" for "municipality"; and made minor stylistic 
by a pledge of obligations of or the payment of which is changes throughout the section. 


58-27- 23. Authority refunding r revenue piscinets terms. 


_ Authority refunding revenue bonds: 

A. may have interest, appreciated principal value or any part thereof payable at intervals or at 
maturity as may be determined by the.authority in the resolution; 

B. may be subject to prior redemption at the authority's option at such time and upon such 
terms and conditions, with or without the payment, of premiums, as may be provided by the 
resolution; 

C. may be serial in form and maturity, may consist of a single bond payable i in one or more in- 
stallments, may be in both forms or may be in other forms as may be determined by the authority; 
and 

D. shall be exchanged for the bonds and any mature unpaid interest being refunded at not less 
than par or sold at public or negotiated sale at, above or below par and at a price.which results in a 
net effective interest rate which does not exceed the maximum permitted by the Public Securities 
Act [6-14-1 NMSA 1978]. 


7 


History: Laws 1991, ch. 131, § 23; 1995, ch. 192, § 18, "premium or” preceding "premiums"; and in Subsection 


The 1995 amendment, effective June 16, 1995, substi- C, deleted "or" following "maturity", inserted "may be in 
tuted "Authority refunding revenue bonds" for "Refunding both forms" following "installments", and deleted "such" 
border authority revenue bonds" in the section heading; preceding "other forms", 


in Subsection .B, deleted "or times" following "time" and 


58- 27- 24. Exemption from taxation. 


Bonds authorized pursuant to the Border Developmetit Act [58-27-1 NMSA 1978] and the in- 
come from those bonds, all mortgages or other security instruments executed as security for those 
bonds, all lease and installment purchase agreements made pursuant to the provisions ofthat act 
and revenue derived from any lease or sale by the authority shall be exempt from all taxation by 
the state or any subdivision therect 


History: Laws 1991, ch, 131, § 24; 1995, ch. 192, § 19. "agreements", substituted "of that act" for "hereof", and 
The 1995 amendment, effective June 16, 1995, deleted "of New Mexico" following "state". 
inserted "and installment purchase" preceding 


58-27-25. Fund created. 


A. The "border authority fund" is created in the state treasury. Separate accounts within the 
fund may be created for any project. Money in the fund is appropriated to the authority for the 
purposes of carrying out the provisions of the Border Development Act. Money in the fund shall 
not revert at the end of a fiscal year. 

B. Except as provided i in Subsections E and F of this section, money received by the authority 
shall be deposited in the border authority fund, including but not limited to: 

(1) the proceeds of bonds issued by the authority or from any loan to the authority made 
pursuant to the Border Development Act; 

(2) interest earned upon money in the fund; 

(3) any property or securities acquired through the use of money belonging to the fund; 
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(4) allearnings’of such property or securities; 

(5) lease or rental payments received by the authority from any proj ject and ditsteitinted to 
the fund pursuant to Subsection F of this section; 

(6) all other money received by the authority from any public or private source except that, 
if the public or private source expresses an intent that the money be used for projects pursuant 
to Section 58-27-25.1. NMSA 1978, then the money shall be deposited aE the border Projects rnd 
and not'the border authority fund; and 

(7) ‘tolls, fees, rents or other charges imposed and collected By" the eahenaie and. distrib- 
uted to the fund pursuant to Subsection F of this section. 

C. Disbursements from the border authority fund shall be made only upon warrant drawn by 
the secretary of finance and‘administration pursuant to vouchers signed by the! executive direc- 
tor of the authority or the executive director's designee pursuant to the Border Development Act; 
provided that in the event the position af excculie director is vacant, vouchers may be Ste neg by 
the chair of the authority. 

D. Earnings on the balance in the border authority fini! shall’ 8g credited to the fund. In ad- 
dition, in the event that the proceeds from the issuance of bonds or from money borrowed by the 
authority ‘are deposited in'the state treasury, interest earned on that money during 'the period 
commencing with the deposit in the state treasury, until the actual transfer of the money to the 
fund shall be credited to the fund. 

EK. All proceeds from issuing revenue bonds shall be stab a in trust with a chartered bank to 
be dispersed by the trustee, pursuant to the terms set forth in the bonding peaokition adopter by 
the authority. 

F. Ten percent of the tolls, fees, rents, lease payments and other charges that are imposed, 
collected and received by the authority shall be deposited into the border project fund and the 
remaining ninety percent shall be deposited into the border authority fund; provided that the 
money deposited into the border authority fund shall be expended only as appropriated and in 
accordance with a budget approved by the state budget Bion of the department of finance sane 
administration. 


History: Laws 1991, ch. 181, § 25; 1998, ch, 335, § 8; 
1995, ch. 192, § 20; 2011, ch. 59, § 3. 

The 2011 amendment, effective July 1, 2011, required 
that money received from public and private sources be 
deposited in the border project fund if the grantor of the 
funds intended that funds be used for projects pursuant to 
Section 58-27-25.1 NMSA 1978; eliminated the restriction 
that excess money collected by the authority be expended 
only as provided in an approved:budget; and required that 
ten percent of money collected by the authority be depos- 
ited into the border project fund and that the remaining 
ninety percent be deposited into the border authority 
fund, 

The 1995 amendment, effective June 16, 1995, added 
"Except as provided by Subsection E of this section" at the 
beginning and "border authority" near the beginning of 
Subsection B, inserted "and collected" following "imposed" 


in Paragraph (7) of Subsection B; in Subsection C, inserted 
"and collected" following the first "imposed", inserted "im- 
posed and" preceding "collected for an approved project”, 


‘inserted “and for all debt service and reserves for the 


bonds that financed the project", added "state" preceding 
"budget division" and."border authority" preceding "fund"; 
in Subsection D, inserted "border authority" preceding the 
first "fund", substituted “in the event that" for kaise 
and added Subsection E. 

The 1993 amendment, effective April 8, 1993, added 
Subsections B and D and the designations for Subsections 
A and C; in Subsection A, inserted the second sentence, 
substituted "Development" for "Authority" and added 
"Money in.".at the beginning of the fourth sentence;:and 
deleted "for the purpose of paying the cost of activities 
conducted" following "designee" in the second sentence of 
Subsection C. 


58-27-25.1. Border project fund; created; purpose; expenditures. 


A, .The "border project fund" is created in the state treasury. 


B. The border project fund shall consist of: 


(1) payments of principal and interest on loans for projects; 
(2) the portion of the tolls, fees, rents, lease payments or other charges gold 38 collected 
and received by the authority and distributed to the fund pursuant to Subsection F of Section 58- 


27-25 NMSA 1978; 


(3) money from public or private sources and deposited into the fund pursuant to Para- 
graph (6) of Subsection B of Section 58-27-25 NMSA 1978; | 
(4) money appropriated by the legislature or distributed or otherwise allocated to the fund; 
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(5) the proceeds of severance tax bonds appropriated to the fund for projects; and 
(6) income from investment of the fund, which shall be credited to the border project fund. 
C. Except for severance tax bond proceeds required to revert to the severance tax bonding fund, 
balances in the border project fund at the end of a fiscal year shall not revert to any other fund. 
D. The border project fund may consist of subaccounts as determined to be necessary by the 
authority. 
EK, The border project fund is appropriated to the authority for the following Purposes! 
(1) providing financial assistance to qualified entities for projects; 
(2) costs incurred in the operation of a port of entry or related project pursuant to a axjoint 
powers agreement entered into with the federal government; or 
(3) costs incurred in the joint funding or operation of a project as part of a joint venture, 
partnership or other business relationship with a qualified entity or private person. 
F. The authority may establish procedures and adopt rules as required to: 
(1) administer the border project fund; 
(2) originate financial assistance for projects selected by the authority; and 
(3) govern the process through which qualified entities may apply for financial assistance 
from the border project fund. 


History: 1978 Comp., § 58-27-25.1, enacted by Laws Effective dates. — Laws 2011, ch. 59, § 5 made Laws 
2011, ch, 59, § 4. 2011, ch. 59, § 4 effective July 1, 2011, 


58-27-26. New Mexico finance authority oversight committee; oversight 
powers and duties. 


The New' Mexico finance authority oversight committee shall serve as the oversight committee 
to the border authority. The New Mexico finance authority oversight committee shall: 

A. monitor and oversee the operation of the border authority; 

B. meet on a regular basis to receive and review reports from the border authority on imple- 
mentation of the provisions of the Border Development Act [58-27-1 NMSA 1978] and to review 
and approve regulations proposed for adoption pursuant to that act; 

C. monitor and provide assistance and advice on the project. financing program of the border 
authority; 

D. oversee and monitor state and local government capital planning and financing _ take 
testimony from state and local officials on border and port of entry capital needs; 

EK. provide advice and assistance to the border authority and cooperate with the executive 
branch of state government and local governments on planning, setting eh for and financ- 
ing of border and port of entry capital projects; 

F. undertake an ongoing examination of the statittes; constitutional provisions, regulations 
and court decisions governing border and port of entry capital financing in New Mexico; and 

G. report its findings and recommendations, including recommended legislation or necessary 
changes, to the governor and to each session of the legislature. The report and proposed legislation 
shall be made available on or before December 15 each year. 


History: Laws 1995, ch. 192, § 21. Cross references. — For New Mexico finance author- 
ity oversight committee, see 6-21-30 NMSA 1978, 
e 
Land Title Trust Funds 

Sec. Sec. 
58-28-1. Short title. 58-28-4. Trust accounts; escrow accounts; pooled interest- 
58-28-2. Definitions. bearing transaction’ accounts; disposition 
58-28-3, Land title trust fund created. of earned interest on certain accounts. 


58-28-5. Use of money; eligible activities. 
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Sec. Sec. - 
58-28-6.. Conflict with federal requirements. , 58-28-8.. Land title trust fund advisory committee cre- 


58-28-7. Matching funds. ~ | ated; functions. 


58-28-1. Short title. 


Sections 1 through 8 [58-28-1 to 58-28-8 NMSA d2n8) of this act may be cited as the "Land Title 
Trust Fund Act". 


History: Laws 1997, ch. 118, § 1. | | Emergency ‘clauses. — Laws 1997, ch. 118, § 11 


Cross references. — For the Uniform Management of makes the Land Title Trust Fund Act effective immedi- 


Institutional Funds Act, see 46-9-1 NMSA 1978. ately. Approved April 9, 1997. 


58-28-2. Definitions. 


As used in the Land Title Trust Fund Act [58-28-1 NMSA 1978]: 

A. "committee" means the land title trust fund advisory committee; 

B. "depository institution" means any bank, savings and loan association or besilit union au- 

thorized by federal or state law to do business in New Mexico and insured by the federal deposit 
insurance corporation or the national credit union administration; 
C. "division" means the financial institutions division of the regulation and licensing depart- 
ment; : ‘ ? ' xg G24 
D. “eligible organization" means a nonprofit corporation whose primary purpose is to provide 
affordable housing and that is qualified for tax exemption under Section 501(c)(8) of the Internal 
Revenue Code of 1986, as amended; a unit of state or local government dealing with housing; a lo- 
cal or regional housing authority or a tribal agency dealing with housing; 

E. “fund" means the land title trust fund; 

F. ."low-income persons" means a household consisting of a single inidividuel, a favaie or un- 
related individuals living together if the household's total annual income does not exceed eighty. 
percent of the median income for the area, as determined by the United States department of 
housing and urban development, and as adjusted for family size or other income ceiling deter- 
mined for the area on the basis of that department's findings that such variations are necessary 
because of prevailing levels of construction costs or fair market rents.or unudually high or joys 
family incomes; | 

G. "pooled interest-bearing transaction account" means a trust or escrow account made ave 
able by a depository institution in the form of a negotiable order of withdrawal account, obi 
account or other interest- bearing account; 

H, "title company" means a title insurer or title insurance agent as defined in and Fouulated 
pursuant to the New.Mexico Title Insurance Law [59A-30-1 NMSA 1978];-and 

I. "trustee" means the New Mexico mortgage finance authority. 


History: Laws 1997, ch. 118, § 2. Emergency clauses. — Laws 1997, ch. 118, §.11 


Cross references. — For Section 501(c)(3) of the fed- makes the Land Title Trust Fund Act effective immedi- 
eral Internal Revenue Code, see U.S.C. § 501(c)(3). ately. Approved April 9, 1997. 


58-28-3. Land title trust fund created. 


The "land title trust fund" is created. The New Mexico mortgage finance authority shall be the 
trustee for the fund. The trustee shall deposit in the fund money received by it pursuant to the 
Low-Income Housing Trust Act [58-18B-1 NMSA 1978]. 


History: Laws 1997, ch, 118, § 3; 1999, ch. 41, § 5. Appropriations. — Laws 1999, ch. 41, § 7, effective 
The 1999 amendment, effective July 1, 1999, added July 1, 1999, provides that on July 1, 1999, the balance 
the last sentence. in the low-income housing trust fund shall be transferred 


and deposited in the land title trust fund. 
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58-28-4. Trust accounts; escrow accounts; pooled interest-bearing 
| transaction accounts; disposition of earned interest a 
certain accounts. — | 


A. A title company that maintains one or more trust accounts or escrow accounts into which 
customer funds are deposited for use in the purchase, sale or financing of real property located 
in New Mexico may maintain one or more pooled interest-bearing transaction accounts and may 
deposit customer funds into those accounts, except for funds required to be deposited into interest- 
bearing accounts or investments under instructions from one or more of the parties to a transac- 
tion that provide for the payment of interest to be earned on the deposited funds to a person other 
than the title company. A pooled interest-bearing transaction account established pursuant to the 
provisions of this section shall be maintained in the name of the title company, but the trustee 
shall be named and shown as the beneficial owner of the account income or interest. A title com- 
pany maintaining one or more pooled interest-bearing transaction accounts shall not be paid or 
receive any interest earned on funds deposited in the accounts except for the purpose of remitting 
net earned interest to the trustee pursuant to the provisions of this section. 

B,. The interest earned on, customer funds deposited in a pooled interest-bearing transaction 
account pursuant to the requirements of Subsection A of this section, net of any service charges 
and fees that a depository institution charges to regular, non-title company depositors and net 
of any reasonable charge for preparation and transmittal of any required. report pursuant to the 
provisions. of Subsection F of this section, shall be remitted monthly or quarterly either directly to 
the fund or to the title company for its remittance to the fund, Alternatively, the depository institu- 
tion may credit the title company account with the net interest earned either monthly or quarterly. 
Interest accrued after deducting the allowable charges and fees shall be treated as interest earned 
by the trustee and reported as such by the depository institution. 

C. The provisions of this section shall not change existing duties or obligations of a title com- 
pany under other laws to safeguard and account for funds held for customers. 

D, Funds in each pooled interest-bearing transaction account shall be subject to withdrawal 
upon request and without delay, subject only to the notice period the depository institution is re- 
quired to observe by law or rule, 

EK. The rate of interest payable on a pooled interest-bearing transaction account shall not be 
less than the rate customarily paid by the depository institution to regular, non-title company 
depositors for similar accounts. Interest shall be computed in accordance with the depository insti- 
tution's standard accounting practice. Higher rates offered by the depository institution to custom- 
ers whose deposits exceed certain time or quantity minima, such as those offered in the form of 
certificates of deposit, may be obtained by the title company.on some or all of the deposited funds 
so long as there is ‘no impairment of the right to withdraw or transfer principal, subject only to the 
notice period the depository institution is required to observe by law or rule. 

F. A depository institution or title company making a remittance of interest to the fund shall at 
the time of the remittance transmit a report to the trustee for each account from which remittance 
is made showing: 

(1) the name of the title company maintaining the account from which remittance is made; 
(2) the rate of interest used to compute the earned interest and the amount of earned in- 
terest; | , 7 
‘~~ (8) ‘the amount, if any, of depository institution service charges and fees deducted and any 
charge for the preparation and transmittal of the report; and 

~ (4) the account balance as of the ending date of the reporting period. 

G. Ifthe depository institution remits to the title company or credits the title company account, 
it shall make the remittance or credit no later than ten days after the statement cutoff for that ac- 
count. The title company shall remit to the fund and shall send the report with the remittance no 
later than thirty days after receipt of the remittance or credit by the depository institution. 

H. Remittances to the fund shall be made at least quarterly, no later than ten days after the 
statement cutoff for that:account if made by the depository institution and no later than thirty days 
after receipt of remittance or credit from the depository institution if made by the title company. 
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I, The trustee shall adopt and promulgate rules regarding the obligations of depository institu- 
tions pursuant to the provisions of the Land Title Trust Fund Act [58-28-1 NMSA 1978] and the 
Low-Income Housing Trust Act [58-18B-1 NMSA 1978]. 


History: Laws 1997, ch. 118, § 4; 1999, ch. 41, § 6; "The" near the beginning and deleted "and regulations" 
2003, ch, 304, § 4. following "promulgate rules" near the middle. 

The 2003 amendment, effective June 20, 2008, substi- The 1999 amendment, effective July 1, 1999, added 
tuted "rule" for "regulation" throughout the section; and in "and the Low-Income Housing Trust Act" at ar end of 
Subsection I, substituted "trustee" for "division" following Subsection I. 


58-28-5. Use of money; eligible activities. 


A. Money from the fund and other sources may be used to finance in whole or in part any loans 
or grant projects that will provide housing for low-income persons and for other uses specified in 
this section. Money deposited into the fund may be used annually as follows: rN 

(1) no more than five percent of the fund shall be used for expenses of administering the 
fund; 

(2) ‘no less than twenty percent of the fund shall be invested in a permanent capital fund, 
the interest on which may be used for purposes specified in this section; 

(3) no less than fifty percent of the fund shall be allocated to eligible organizations to make 
housing more accessible to low-income persons; 

(4) no more than ten percent of the fund may be allocated for use to provide scholarships 
for New Mexico high school graduates and high school equivalency credential recipients at New 
Mexico public post-secondary educational institutions under a program approved by the trustee 
under the administration of a nonprofit statewide land title association; and 

(5) the remaining balance may be allocated to eligible organizations for other housing- 
related programs for the benefit of the public as specifically approved by the trustee from time to 
time. 

B. Money in the capital fund authorized in Paragraph (2) of Subsection A of this section may be 
invested in fully amortizing interest-bearing mortgages secured by real property in New Mexico, 
the interest on which may be used for purposes specified in this section. 


History: Laws 1997, ch. 118, § 5; 2003, ch. 304, § 5; The 20083 amendment, effective June 20, 2003, 
2015, ch. 122, § 21. redesignated the former undesignated paragraph as 

The 2015 amendment, effective July 1, 2015, feplacid Subsection A and redesignated former Subsections A 
"general equivalency diploma" with "high school equiva- through C as present Paragraphs A(1) through A(8), 
lency credential" relating to scholarships from the land inserted present Paragraph A(4), redesignated former 
title trust fund; and in Paragraph (4) of Subsection A, af- Subsection D as present Paragraph A(5) and added 
ter "the fund may be", deleted "allotted" and added "al- present Subsection B; and substituted "five percent" for 
located", after "high school graduates and", deleted "gen- "seven percent" near the beginning of present Subsec- 
eral" and added "high school", and after "equivalency", tion A(1), 


deleted "diploma" and added "credential", 


58-28-6. Conflict with federal requirements. 


If any part of the Land Title Trust Fund Act [58-28-1 NMSA 1978] is found to be in conflict with 
federal requirements that are a prescribed condition. to the allocation of federal funds to the state, 
the conflicting part of that act is inoperative solely to the extent of the conflict and with respect 
to the agencies directly affected, and this finding does not affect the operation of the remainder of 
that act in its application to the agencies concerned. The rules adopted pursuant to the provisions 
of the Land Title Trust Fund Act shall meet those federal requirements that are a necessary condi- 
tion to the receipt of federal funds by the state. 


History: Laws 1997, ch, 118, § 6. Emergency clauses, — Laws 1997, ch. 118, § 11 
makes the Land Title Trust Fund Act effective immedi- 
rt Approved April 9, 1997, 
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5§8-28-7. Matching funds. 


Money from the fund may be used to match federal, local or private money to be used for projects 
authorized under the Land Title Trust Fund Act [58-28-1 NMSA 1978]. 


History: Laws 1997, ch. 118, § 7. Emergency clauses. — Laws 1997, ch. 118, § 11 
makes the Land Title Trust Fund Act effective immedi- 
ately. Approved April 9, 1997. 


58-28-8. Land title trust fund advisory committee created; functions. 


A. The "land title trust fund advisory committee" is created. The committee shall consist of 
seven persons: 

(1) the chairman of the trustee or his designee, who shall serve as chairman of the committee; 

(2) two representatives of the land title industry appointed by the governor; 

(3) one representative of the banking industry and one representative of the real estate 
industry appointed by the president pro tempore of the senate; and 

(4) one representative of the mortgage lending industry and one representative of the real 
estate industry appointed by the speaker of the house of representatives. 

B. Of the first committee members appointed, two shall be appointed for terms of five years, 
two shall be appointed for terms of four years and two shall be appointed for terms of three years. 
Thereafter, appointed members shall be appointed for terms of five years. Members shall serve 
at the pleasure of their respective appointing authorities, and vacancies shall be filled by the ap- 
propriate appointing authority. Any member of the committee shall be eligible for reappointment. 

C. The committee shall be advisory to the trustee and shall be subject to oversight by the Mort- 
gage Finance Authority Act [58-18-1 NMSA 1978] oversight committee. 

D. The committee shall review all project applications and make recommendations, to the 
trustee for funding them. The committee shall not be involved in or advisory to the trustee in mat- 
ters relating to the investment of the fund. . 

E. The committee shall adopt and promulgate rules and regulations regarding: 

(1) the time, place and procedures of committee meetings; 

(2) the procedures for the review of and standards for recommending applications for 
loans or grant projects; and. 

(3) the obligations of title companies pursuant to the provisions of the Land Title Trust 
Fund Act [58-28-1 NMSA 1978]. 


History: Laws 1997, ch, 118, § 8. ; Emergency clauses. — Laws 1997, ch. 118, § 11 
makes the Land Title Trust Fund Act effective immedi- 
ately. Approved April 9, 1997. 


ARTICLE 29 


Small Business Investment 


Sec. Sec. 
58-29-1.. Short title. §8-29-5. Corporation board of directors; appointment; 
58-29-2. Purposes. powers, 
58-29-3. Definitions. §8-29-5.1, Permitted investments. 
58-29-4. Small business investment corporation created; §8-29-6. President; powers and duties. 
powers of the corporation. « §8-29-7. Return to severance tax permanent fund. 


Chapter 58, Article 29 NMSA 1978 may be cited as the "Small Business Investment Act". 


History: Laws 2000, ch. 97, § 3; 2003, ch. 399, § 4. The 2008 amendment, effective April 8, 2003, substi- 
tuted "Chapter 58, Article 29 NMSA 1978" for "Sections 3 
through 8 of this act" at the beginning of the section. 
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58-29-2. Purposes. 


The purposes of the Small Business Investment Act [58-29-1 NMSA 1978] are to: yctolV 

A. implement the provisions of Subsection-D'of Section 14 of Article 9 of the constitution of 
New Mexico to create new job opportunities by providing capital for land, buildings or indpaRtanae 
ture for facilities to support:new or expanding businesses; and @ OH] 

B. otherwise make debt investments and equity investments to create new job abbdriateee to 
support new or expanding businesses in a manner consistent with the constitution of New Mexico. 


History: Laws 2000, ch. 97, § 4; 2008, ch, 399, §5. inserted the reference to Subsection D “of Séction 14-Ar- 
The 2008 amendment, effective April 8, 2003, added ticle 9 and inserted "capital for"; and added Subsection B. 
the Subsection A designation, and in Subsection A = PPB DD BH / DOB ; 


58-29-3. Definitions. 


As used in the Small Business fvebttiaht Act [58- 29-1 NMSA 1978}: 
A. "board" means the corporation's board; 
“B. "cooperative seneerauen means an agreement entered into by the corporation vit a party that: 
(1) has demonstrated the capability to provide business assistance to new and expanding 
businesses; and 
(2) is primarily engaged or proposes to primarily engage in the business of providing busi- 
ness services and debt or equity capital to new and expanding businesses; ' 

C. "corporation" means the small business investment corporation; 

D, “debt investment" means direct or indirect loans | or other debt obligations, the proceeds of 
which shall be used to: 

(1) support the acquisition or development of land, buildings or infrastructure; 
(2) create job opportunities; or 
(3) otherwise enhance the economic development objectives of the state; 

E. "equity investment" means direct or indirect ownership interests in New Mexico businesses, 
the proceeds of which investment shall be used to: 

(1) support the acquisition or development of land, buildings or infrastructure; 
(2) create job opportunities; or 
(3) otherwise enhance the economic development objectives of the state; 

F "fund" means the small business investment corporation fund; 

G. "New Mexico business" means a business with its principal office and a majority of its full- 
time employees located in New Mexico, including a sole proprietorship, partnership, limited part- 
nership, limited liability company or corporation; and 

H. "president" means the president of the corporation. 


History: Laws 2000, ch. 97, § 5; 2003, ch. 399, § 6; a New Mexico business have eighty percent of its assets 
2004, ch. 57, § 2. located in New Mexico and to make other minor revisions. 

The 2004 amendment, effective May 19, 2004, added The 2003 amendment, effective April 8, 2003, added 
new Subsection B, redesignated the following subsections present Subsections C, D, E and F and redesignated for- 
and amended Subsection G to delete the requirement that mer Subsection C as present Subsection G, 


58-29-4. Small business investment corporation created; PowehE of LHe: 
corporation. 


A. The "small business investment corporation" is prautad as a HeLprOnt idlependent; publie 
corporation. The corporation may: 
(1) sue and be sued in all actions arising out of any act or omission in connection with its 
business or affairs; 
(2) enter into any contracts or obligations relating to the corporation that are authorized 
or permitted by law; 
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(3) cooperate with small business development ‘centers, regional economic development 
districts and parties that have demonstrated abilities and Spee pat in providing financial 
services to new and emerging businesses; 

(4) make investments that consider the anhaitneiiedt of economic development objectives 
of the state as described in the Small Business Investment Act [58-29-1 NMSA 1978]; and 

(5) make, alter or repeal such rules with respect to the corporation's operations as are 
necessary to carry out its functions and duties in the administration of the Small Business Invest- 
ment Act. 

B. The corporation shall not be considered a state agency for any purpose. The corporation 
is exempted from the provisions of the Personnel Act [10-9-1 NMSA 1978] and the Procurement 
Code [13-1-28 NMSA 1978].. 

C.» Except as provided in the Tort Claims Act [41- 4- 1 NMSA 1978], the state shall not be liable 
for any obligations incurred by the corporation. 


History: Laws 2000, ch. 97, § 6; 2001, ch. 316, § 1; in providing financial services to new and emerging busi- 


2008, ch. 399, § 7. nesses" following "economic development districts" at the 
The 2003 amendment, effective April 8, 2003, deleted end.of present Paragraph A(3); added."as described in the 
"for the purpose of creating new job opportunities by mak- Small Business Investment Act; and" following "objectives 
ing equity investments in land, buildings or infrastructure of the state" at the end of present Paragraph A(4); added 
for facilities to support new or expanding businesses" fol- present Paragraph A(5); and added "Except as provided in 
lowing "public corporation" near the middle of Subsection the Tort Claims Act," preceding "the state shall not" at the 
A; deleted former Paragraphs A(1) and A(2), concerning beginning of Subsection C. 
equity investments and preferred stock, and redesignated _. The 2001 amendment, effective June 15, 2001, added 
the subsequent paragraphs accordingly; added "and par- the language beginning "or indebtedness" to the end of 


ties that have demonstrated abilities and relationships ‘| Subparagraph A(1)(a) and Paragraph A(2), 


58-29-5. Corporation board of directors; appointment; powers. 


A. The corporation shall be governed by the board. The corporation's board of directors shall 
consist of: 

(1) the state treasurer or the state treasurer's designee; and 
(2) six members appointed by the governor. 

B. Each director shall hold office for the length of the director's term in office or until a succes- 
sor is appointed or elected and begins service on the board. 

C. The governor shall appoint, with the consent of the senate, the six public directors of the 
board who shall serve at the pleasure of the governor. | | 

D. The governor's appointees to the board shall be public members who have general expertise 
in small business management, but they shall not be employed by or represent small businesses 
receiving equity investments from the corporation. 

E. No two members of the board shall be employed by or represent the : same company or in- 
stitution. 

F. The board shall ath ave elect a chair from among its members and shall elect those other 
officers it determines necessary for the performance of its duties. 

G. The power to set the policies and procedures for the corporation is vested in the board. The 
board may perform all acts necessary or appropriate to exercise that power ' 

H. Public members of the board shall be reimbursed for attending meetings of the we as 
provided in the Per Diem and Mileage Act [10-8-1 NMSA 1978] and shall receive no other compen- 
sation, perquisite or allowance, 

I. Public members of the board are appointed public officials of the state while carrying out 
their duties and activities under the Small Business Investment Act. The directors and the em- 
ployees of the corporation are not liable personally, either jointly or severally, for any debt or obli- 
gation created or incurred by the corporation or for any act performed or obligation entered into in 
an official capacity when done in good faith, without intent to defraud and in connection with the 
administration, management or conduct of the corporation or affairs relating to it. 
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J. ‘The board shall conduct an annual audit:of the books of accounts, funds and securities of 
the corporation to. be made by a competent and independent firm of certified public accountants. A 
copy of the audit say shall be we with the ar The audit spall be open to the voce for 
inspection. ; 


History: Laws 2000, ch. 97,8 7; 2001, ch. 316, § 2; _. ‘substituted "who shallserve at the pleasure of the gover- 


2003, ch. 399, § 8; 2011, ch..51,.8 3. ... nor" for "and the full board shall then elect the president” 
The 2011 amendment, effective July 1, 2011, removed © —_— following "directors of the board" at the end; and deleted 
the state investment officer as a member of the board of former Subsections D and E, concerning initial appoint- 
directors: ments and terms and removal, and redesignated the sub- 
The 2008 amendment, bflegtive April 8, 2003, aaicied -_,,8equent subsections accordingly. 
former Paragraphs A(3), A(4), and A(5), concernihg mem- The 2001 amendment, effective June 15, 2001, deleted 
bership of the board, and redesignated former Paragraph former Paragraph A(1) listing the president of the board; 
A(6) as present Paragraph; A(3); rewrote present’ Para-' | | redesignated the subsequent paragraphs; added "or his 
graph A(38) to the extent that a detailed comparison is im- designee" to the end of current Paragraphs 1 through 5; 
practicable; in Subsection C substituted "six" for "initial and’ inserted "as a non-voting member" to current Para- 


four" following "of the senate, the" near the middle and graph (5). 


58-29-5.1. Permitted investments. 


The corporation may: | 
A. make equity investments in New Mexico businesses, provided that: 

(1) the investments are made pursuant to coopérative agreements; 

(2) an equity investment in any one business may not exceed ten percent of the fund; 
provided, however, that.the restrictions of this paragraph shall not apply to equity investments in 
entities that are parties to cooperative agreements, but shall apply to investments made by such 
entities pursuant to cooperative agreements, and 

(3) the investments represent no more than forty-nine percent of the total equity capital 
of a business; provided, however, that the restrictions of this paragraph shall not apply to equity 
investments in entities that are parties to cooperative agreements, but shall apply to investments 
made by such entities pursuant to cooperative agreements; or 

B. make debt investments in New Mexico businesses, provided pA GN 

(1) the investments are made pursuant to cooperative agreements; and _ 

(2) a debt investment in any one business may not exceed ten percent of the fund; pro- 
vided, however, that the restrictions of this paragraph shall not apply to debt investments in enti- 
ties that are parties to cooperative agreements, but shall apply to debt investments made by such 
entities pursuant to cooperative agreements. _ 


History: Laws 2008, ch. 399, § 9; 2004, ch. 57, § 3. Paragraphs (2) and (3) of Subsection A and Paragraph (2) 

The 2004 amendment, effective May 19, 2004, ' of Subsection B “provided, however, that the restrictions 
amended Subsections A and B to delete from Paragraph . of this’ paragraph shall not apply to: equity investments 
(1) of each subsection the requirement that parties in entities that are parties to cooperative agreements, but 
demonstrate abilities and, relationships in providing fi- shall apply to investments made by such entities. pursu- 
nancial resources to emerging businesses and to add to ant to cooperative agreements". 


58-29-6. President; powers and duties. . 


“A. The board shall select a president of the corporation from among its coptaamay ‘The corpo- 
ration is under the administrative control of the president or a person selected by the board to 
administer the operations of the corporation. The board shall periodically review and appraise the 
investment strategy being followed, and the president shall report at least once a month to the 
board on inyestment results and related matters, The president shall: 

(1) act for the corporation in collecting and disbursing money necessary to administer the 
corporation and conduct its business; | 

(2) sign contracts and incur obligations on behalf of the corporation; 

(3) perform all acts necessary to exercise power, authority or jurisdiction over the corpora- 
tion to discharge its functions and fulfill its responsibilities; and 
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(4) make investments pursuant to the Small Business Investment Act [58-29-1 NMSA 
1978] and upon approval of the board. 

B. The president shall submit an annual report, independently audited in accordance with 
generally accepted procedures governing annual reports, by October 1 of each year to the governor, 
the legislative finance committee and any other appropriate legislative committee indicating the 
business done by the corporation during the previously completed fiscal year and containing a 
statement of the resources and liabilities of the corporation. The report shall include: 

(1) the average rate of return enjoyed by the corporation on invested assets; 

(2) recommendations concerning desired changes in the sh espa to'promote its prompt 
and efficient administration of policies and claims; 

(3) recommendations to the legislature and the governor sada the continued opera- 
tion of the'corporation; and 

(4) ‘any other information the president deems appropriate. 


History: Laws 2000, ch. 97, § 8; 2001, ch. 316, § 3. language beginning "or a person" to the end of the current 
The 2001 amendment, effective June 15, 2001, in second sentence. 
Subsection A, added the current first sentence; and the 


58-29-7. Return to severance tax permanent fund. 


Annually, no later than thirty days after the delivery of its annual report to the governor and the 
legislatiye finance committee, the corporation shall return to the severance. tax permanent fund 
an amount equal to the net excess of funds held by the corporation. For purposes of this section, 
"net excess of funds" means the return on investments-to the corporation in the amount of divi- 
dends and interest actually received plus any capital gains actually realized, less the operating 
expenses of the corporation and less amounts reasonably reserved for losses. 


History: Laws 2008, ch. 399, § 10... | 3 Effective dates. — Laws 20038, ich. 399, § 11 makes the 


act effective on April 8, 2003. 
ARTICLE 30 
e e 

Individual Hevelopmens Account 
Sec. ey Sec. ;' 
58-30-1. Short title, 58- 30-9. Approval of individual development account 
58-30-2. Definitions. programs. 
§8-30-3. Individual development accounts. 58-30-10. Termination of ‘individual development ac- 
58-30-4, Eligible individuals. _ , count programs. 
58-30-5. Responsibilities of the department. 58-30-11. Reporting, 
58-30-6. Individual development account council. 58-30-12. Account funds disregarded for purposes of cer- 
58-30-7, Administration of individual development ac- — tain means-tested programs. 

- count programs. 58-30-13. Individual development fund created, 


58-30-8, Allowable uses; withdrawals from Tuiwadual de- 
velopment accounts; forfeiture of matching 
funds from reserve account; loss of eligible 
individual status. 


58-30-1. Short title. 
Chapter 58, Article 30 NMSA 1978 may be cited asthe "Individual Development Account Act". 


History: Laws 2003, ch. 362, § 1; 2006, ch. 96, .§ 1; “The 2006 amendment, effective July 1, 2006, changes 


2007, ch. 349, § 1. the short title to Chapter, 58, Article 30 of the NMSA 1978 
The 2007 amendment, effective July 1, 2007, chensee and changes the name of the act from "Individual. Devel- 
the title of the act. op ; opment Account Act". to buss Opportunity Accounts 
; Act", ) 
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58-30-2. Definitions. 


As used in the Individual Development Account Act; 

A. "account owner" means the person in whose name an individual development account is 
originally established; 

B. "allowable use" means a lawful use that complies with the provisions of the Individual De- 
velopment Account Act, or rules adopted pursuant to that act; 

C. "authorized financial institution" means a financial institution authorized by the bffice to 
hold and manage individual development accounts and reserve accounts; 

D. “department” means the workforce solutions department; 

E. "earned:income" means wages from employment, payment in lieu of wages, income tax re- 
funds, disability payments, tribal distributions, or earnings from self-employment or. acquired 
from the provision of services, goods or property, production of goods, management of property or 
supervision of services; 

F.__ "eligible individual" means a person who meets the criteria for opening an individual seize - 
opment account; “ 

G. "financial institution" means a bank, bank and trust, savings bank, savings association or 
credit union authorized to be a trustee of individual development accounts, the deposits of which 
are insured by the federal deposit insurance corporation or the national credit union administra- 
tion; 

H. "indigent" means an individual who, taking into account present income, liquid assets and 
requirements for basic necessities of life for the individual and the individual's dependents, is 
unable to pay the costs of allowable uses as set forth in the Individual Development Account Act; 

I. “individual development account" means an account established and maintained in an au- 
thorized financial institution by an eligible individual participating in an individual development 
account program pursuant to the provisions of the Individual Development Account Act; 

J. "individual development account program" means a program approved by the department 
to establish and administer individual development accounts and reserve accounts for eligible in- 
dividuals and to provide financial capability training or financial coaching required by the depart- 
ment for account owners; at 

K. "matching funds" means money deposited in a reserve account to match the withdrawals for 
allowable uses from an individual development account according to a proportionate formula that 
complies with rules adopted by the secretary; 

L. "nonprofit organization" means an miateumaiality of fie state or a local government or an 
organization described in Section 501(c)(3) of the Internal Revenue Code of 1986 and exempt from 
taxation pursuant to Section 501(a) of that code; 

M. "program administrator" means a nonprofit organization or tribe that is selected pursuant 
to the Individual Development Account Act to offer an individual development account program 
pursuant to a contract with the secretary; 

N. "reserve account" means an account established pursuant to the Individual Development 
Account Act in an authorized financial institution in which matching funds are maintained and 
available for payment for a predetermined allowable use following completion of all program re- 
quirements by the account owner; 

O. "secretary" means the secretary of workforce solutions; and 

P. "tribe" means an Indian nation, tribe or pueblo located in whole or in part within New 
Mexico. 


History: Laws 2003, ch. 362, § 2; 2005, ch. 111, § 15; the office" and added “'department' means the workforce 
2006, ch. 96, § 2; 2007, ch. 349, § 2; 2019, ch. 225, § 3. solutions department"; in Subsection E, after "in lieu of - 

Cross references, — For Section 501 of the Internal wages,", added "income tax refunds"; added new Subsec- 
Revenue Code of 1986, see 26 U.S.C.§ 501. tions G and H and redesignated former Subsections G 

The 2019 amendment, effective January 1, 2020, ads and H as Subsections I and J, respectively; in Subsection 
fined ‘department”, "fnandidl institution", "indigent" and J, after "provide financial", added "capability", and after 
"secretary", and revised and removed the definitions of "training", added "or financial coaching"; deleted former 
certain terms, as used in the Individual Development Ac- Subsections I and J; deleted former Subsection M and re- 
count Act; in Subsection B, after "means a", added "lawful"; designated former Subsections N and O as Subsections M 
in Subsection D, deleted "director' means the director of and N, respectively; and added new Subsection O, 
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The 2007 amendment, effective July 1, 2007, changes Subsection N (formerly Subsection M), revises the defini- 
the title of the act and changes "family opportunity ac- tion of "program administrator"; and in Subsection O (for- 
count" to "individual development account", merly Subsection N), changes "Individual Development 

The 2006 amendment, effective July 1, 2006, changes Account Act" to "Family Opportunity Accounts Act", 
"Individual Development Account Act" to "Family Oppor- The 2005 amendment, effective April 4, 2005, defines 
tunity Accounts Act" in Subsections A, C, F and K (for- "authorized financial institution" to mean a financial in- 
merly Subsection J); changes "an individual development stitution authorized by the office of workforce training 
account" to "family opportunity account" in Subsection B; ~ and development to hold and manage accounts in Subsec- 
changes "Individual Development Account Act" to "Fam- tion C; defines "director" to mean the director of the office 
ily Opportunity Accounts Act" in Subsection C; deletes of workforce training and development in Subsection D; 
"of workforce training and development" after "office"; deletes the definition of "division" in former Subsection 
adds Subsection G to define "family opportunity account"; E; defines "individual development account program" to 
adds Subsection H to define "family opportunity account mean a program approved by the office of workforce train- 
program" and deletes former Subsection H, which de- ing and development to establish and administer accounts 
fined "individual development account"; deletes former in Subsection I; and defines "office". to mean the office of 
Subsection I, which defined “individual development ac- workforce training and development.in Subsection L. 


count program'; adds Subsection J to define "indigent''; in 


58-30-3. Individual development accounts. 


An individual development account may be established for an eligible individual as part of an 
individual development account program if the written instrument creating the account sets forth 
the following: 

A. the account owner is an eligible individual according to program requirements at the time 
the account is established; 

B. the individual development account is established and maintained in an authorized finan- 
cial institution; 

C. deposits to an individual development account shall be made in accordance with the rules 
adopted pursuant to the Individual Development Account Act; 

D. withdrawals from an individual development account shall only be made in accordance with 
the Individual Development Account Act for allowable uses; 

kK. the matching amount that will be deposited in the reserve account for each dollar deposited 
by the account owner in the individual development account; and 

F. the financial institution in which an individual development account is held shall not be li- 
able for withdrawals made for uses other than allowable uses. - 


History: Laws 2008, ch. 362, § 3; 2006, ch. 96, § 3; The 2006 amendment, effective July 1, 2006, in Sub- 
2007, ch. 349, § 3; 2019, ch. 225, § 4. section A; changes "individual development account" to 

The 2019 amendment, effective January 1, 2020, pro- "family opportunity account"; changes “Individual Devel- 
vided that withdrawals from an individual development opment Account, Act" to."Family Opportunity Accounts 
account shall only be made in accordance with the Indi- Act" in Paragraph (3); in Paragraph (4),deletes the former 
vidual Development Account Act for allowable uses; in provision restricting withdrawals for allowable uses and 
Subsection D, after "Act", deleted "and rules adopted pur- adds the provision that withdrawals shall only be made in 
suant to that act" and added "for allowable uses". accordance with the act; adds Paragraph (5) to provide for 

The 2007 amendment, effective July 1, 2007, changes matching funds in the reserve account; and adds Subsec- 
the title of the act and changes "family opportunity ac- tion B to provide that a family opportunity account shall 
count" to "individual development account", be an individual development. account. 


58-30-4. Eligible individuals. 


A. Except as set forth in Subsections B wy C of this section, an eligible individual shall have 
earned income and shall be: © ‘ 
(1) eighteen years of age or older; 
(2) a citizen, legal resident, refugee, asylee or person otherwise legally present in the 
United States at the time the person opens the person's individual development account; 
(3) aresident of New Mexico; and 
(4). an indigent. 
B. A child in foster care is an eligible individual if the child is: 
(1) fifteen years of age or older; 
(2) an indigent; . 
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- (3) a citizen, a legal resident, a refugee or an asylee or is otherwise legally present in the 
United States at the time the person opens the person's individual development account; and 


(4) aresident of New Mexico, 


C. Avchildis an eligible individual if the child is: 


(1) at least fifteen years of age and not more than eighteen years ef age; 

(2) a member of a family whose members are all indigents; 

(3) -a citizen, a legal resident; a refugee or an asyles or is otherwise legally prekelit in the 
United States at the time the person opens the person's individual development account; and 


(4). a resident of New. Mexico. 


History: Laws 2008, ch. 362, § 4; 2006, ch. 96, § 4; 
2007, ch. 349, § 4; 2019, ch, 225, § 5. 

Cross references. — For the definition of "indigent", 
see 58-30-2 NMSA 1978, 

The 2019 amendment, effective January 1, 2020, in- 
cluded refugees, asylees, and others legally present in the 
United States as individuals eligible to participate in an 
individual development account program; in Subsection A, 
in Paragraph A(2), after "legal resident,", deleted "of" and 
added "refugee, asylee or person otherwise legally present 
in", and after "United States", added "at the time the per- 
son opens the person's individual development account"; 
in Subsection B,,in Paragraph B(3), after "legal resident,", 


deleted "of the United States" and added "a refugee or an — 


asylee or is otherwise legally present in the United States 


at the time the person opens the person's individual de- 
velopment account", and in Subsection C, in Paragraph 
C(3), after “legal resident,", deleted "of the United States" 
and added "a refugee or an asylee or is otherwise legally 
present in the United States at the time the person opens 
the person's individual development account". 

The 2007 amendment, effective July 1, 2007, changes 

the age of a child in foster care who is an eligible indi- 
vidual from sixteen to, fifteen years of age and adds Sub- 
section C. 
’ The 2006 amendment, effective July 1, 2006, replaces 
the federal poverty guidelines with "indigent" and in 
Paragraph (2) of Subsection B, replaces.the federal pov- 
erty guidelines with "indigent". 


58-30-5. Responsibilities of the department. 


A. The department shall adopt rules implementing the provisions of the Individual Develop- 


ment Account Act. 


B. The secretary shall make an annual report each November to the governor and to the legis- 


lative finance committee. 


C.. The department shall use no more than five percent of the money appropriated to fund the 
Individual Development Account Act to administer that act, not including the costs of the program 


administrator. 


D. Aprogram administrator shall use no more than twelve percent of the funds allocated to the 
program administrator for implementation. and administration of the program. 


History: Laws 2003, ch. 362, § 5; 2005, ch. 111, § 16; 
2006, ch. 96, § 5 2007, ch. 349, §:5; 2019, ch. 225, § 6. 

The 2019 amendment, effective January 1, 2020, es- 
tablished limits on administrative expenses available to a 
program administrator; in Subsection C, after "administer 
that act,", added "not including the costs of the program 
administrator."; and added new Subsection D. 

The 2007 amendment, effective July 1,2007, changes 
the title of the act. 

The 2006 amendment, effective July 1, 2006, in Sub- 
section A, deletes the requirement that the director adopt 


rules by December 31 following the effective date of the 
act; in Subsection B, changes "an ‘appropriate interim 
committee of the legislature" to "legislative finance com- 
mittee"; and in Subsection C, changes "ten" to'"five" and 
"Individual Development Account Act" to "Family Oppor- 
tunity Accounts Act". 

The 2005 amendment, effective April 4, 2005, changes 
references from the local government division to the office 
of workforce training and development. 


58-30-6. Individual development account council, 


A. The "individual development account council" is created. The council shall: 
(1) provide oversight of the administration of the Individual Development Account Act; 
(2) ‘suggest possible changes that benefit account owners or improve the effectiveness of 
the individual development account programs throughout the state; and 
(3) obtain subject matter expertise through attendance at conferences and workshops re- 
lated to proven and promising asset-building strategies. © 
B. The individual development account council shall meet at least two times i in a calendar year 


to perform its duties. 
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C. The individual development account council shall consist of the lieutenant governor or the 
lieutenant governor's designee and eight members appointed by the governor to represent the 
state geographically; provided that the members shall include representatives of a participating 
financial institution, a philanthropic institution, a community college and a nonprofit workforce 
entrepreneurial training provider and at least one representative from a nonprofit or educational 
institution providing financial coaching within a service area containing fewer than twenty thou- 
sand persons, as shown by the most recent decennial census. The secretary or the secretary's des- 
ignee shall serve as an ex-officio member of the council. . 

D. Appointed members of the individual development account council shall receive per diem 
and mileage pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] for 
attendance at required meetings and at authorized conferences and workshops and shall receive 

no other compensation, perquisite or allowance for their participation on the council. 
' EK. The department shall provide adequate staff support and administrative services for the 


individual development account council. 


History: Laws 2003, ch. 362; § 6; 2005, ch, 111, § 17; 
2006, ch. 96, § 6; 2007, ch. 349, § 6; 2019, ch. 225, § 7. 

The 2019 amendment, effective January 1, 2020, es- 
tablished qualifications for members of the individual de- 
velopment account council; in Subsection A, in Paragraph 
A(3), after "related to", added "proven and promising"; 
and in Subsection C, after "geographically;", added "pro- 
vided that the members shall include representatives of 
a participating financial institution, a philanthropic in- 
stitution, a community college and a nonprofit workforce 
entrepreneurial training provider and at least one repre- 
sentative from a nonprofit or educational institution pro- 
viding financial coaching within a service area contain- 
ing fewer than twenty thousand ees as shown by the 
most recent decennial census". 

Laws 2003, ch. 375, § 2, affective June 20, 2003, pro- 
vides that there is created the "task force for financial 
independence", which shall function fromthe date of its 
appointment until December 1, 2004. The task force shall 
be composed of at least fifteen members and be chaired by 
the lieutenant governor. Members shall be appointed by 
the governor. ‘ 


The 2007 amendment, effective July 1, 2007, changes 
the title of the act; changes "family opportunity account 
council" to "individual development account council"; 
adds Paragraph (3) of Subsection A; and provides that ap- 
pointed members shall receive per diem and mileage for 
attendance at required meetings and authorized confer- 
ences and workshops. 

The 2006 amendment, effective July 1; 2006, in Sub- 
section A, deletes the creation of an advisory committee 
and creates the family opportunity accounts council; in 
Subsection A, changes "individual development account 
programs" to "Family Opportunity Accounts Act"; changes 
"advisory committee". to "family opportunity accounts 
council" in Subsections B, C.and E; in Subsection B, de- 
letes the provision that provided for the specific purpose 
of meetings; in Subsections C and D, changes "advisory 
committee" to "council"; and in Subsection D, deletes ref- 
erence to members of the advisory committee who are ac- 
count owners and adds the reference to appointed mem- 
bers of the family opportunity accounts council,. 

The 2005 amendment, effective April 4, 2005, changes 
the reference from the local government division to the 


office of workforce training and development. 


58-30-7. Administration of individual development account programs. 


A. An individual development account may be established for an eligible individual; provided 
that the money deposited in the account is expended for allowable uses for the account owner or 
the account owner's spouse or dependents unless otherwise approved by the program adminis- 
trator. 

B. An individual development account program emp be approved and monitored by the sec- 
retary for compliance with applicable law, the Individual Development Account Act and rules ad- 
opted pursuant to that act, 

C. The program administrator shall establish a reserve account sufficient to meet the match- 
ing fund commitments made to all account owners participating in the individual development 
account program and shall report at least quarterly to each account owner the amount of money 
available in the reserve account for use by the program administrator to match withdrawals for 
allowable uses. The amount of state funds deposited in a reserve account during a calendar year to 
match deposits from any single account owner shall not exceed the BRP Ee: of: 

(1)...two thousand dollars ($2,000); or 

(2), an amount determined by rule; provided that the cumulative reserve account den aait 
shall total not less than one hundred twenty-five percent of the prior calendar year match to de- 
posits beginning in the second year of the individual development account program; and further 
provided that the state shall match deposits of every account owner dollar-for-dollar up to two 
thousand dollars ($2,000) in a calendar year. 
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D. The program administrator'shall provide financial education, including financial coaching 
and other necessary guidance and electronic reminders to encourage-deposits and to achieve goals 
of allowable uses by account owners; develop partnerships with financial institutions, distribute 
matching funds and manage the operations of-an individual development account that is estab- 
lished within the program. . 
E, An eligible individual may open an individual development account upon: verification by the 
program administrator that the individual maintains no other individual development account. 
F. More than one eligible individual per household: may: hold an*‘individual development. ac- 
count. 
_.G. An account owner shall complete a tested, financial education program, including financial 
coaching, prior to the withdrawal of money from the account owner's individual development ac- 
count for allowable uses unless written approval is obtained from the program administrator. 


History: Laws 2003, ch. 362, § 7; 2005, ch, 111, § 18; 
2006, ch. 96, § 7; 2007, ch. 349, § 7; 2019, ch. 225, § 8. 

The 2019 amendment, effective January 1, 2020, es- 
tablished minimum state: matching funds;in Subsection 
C, after "allowable uses.", deleted "Notwithstanding any 
matching commitment otherwise required,", in Paragraph 
C(2), after "by rule;", deleted "of the office’ and added 
"provided that the cumulative reserve account deposits 
shall total not less than one hundred: twenty-five per- 
cent of the prior calendar year match to deposits begin- 
ning in the second year of the individual:development ac- 
count program; and further provided that the state shall 
match deposits of every account owner dollar-for-dollar 
up to two thousand dollars ($2,000) in a'calendan year"; 
and in Subsection D, after "financial education,", added 
"ineluding financial coaching", after "necessary", deleted 
"training pertinent" and added "guidance and electronic 
reminders", after "to", added "encourage deposits and to 
achieve goals of", and after "financial institutions,", de- 
leted "develop" and added "distribute"; and in Subsection 
G, after "shall complete a", added "tested", after "financial 


$7 education program," ; added.’ ‘including financial coach- 


ing", and after "individual development account", added 
"for allowable uses", 

The 2007 amendment, effective July 1, 2007, changes 
the title of the act and changes "family opportunity ac- 
count" to "individual development account". © 

The 2006 amendment, effective July 1, 2006, changes 

"individual development account" to "family opportunity 
account':in Subsections A through F; changes "Individual 
Development Account Act” to "Family Opportunity Ac- 
counts Act!';in Subsection B; changes "individual devel- 
opment account program" to "program administrator" in 
Subsections C and D; in Subsection C, provides a limita- 
tion on the amount of the deposit of state funds in:a re- 
serve account to: match deposits from:an account owner; 
and provides in Subsection G that the program adminis- 
trator may permit withdrawal from an account before the 
owner completes a financial education program, 

The 2005 amendment, effective April 4, 2005, changes 
the reference from the local government division to the 
office of workforce training and development. 


58-30-8. Allowable uses; withdrawals from individual development 
~accounts; forfeiture of matching funds from reserve 
account; loss of eligible individual status. 


A. Allowable uses of the money withdrawn from an individual development account are lim- 


ited to the following: 


(1) expenses to attend an approved post- secondary or vocational educational institution, 
including payment for tuition, books, supplies ‘and equipment required for courses; 

(2) costs to acquire or construct a principal residence as defined in rules adopted pursuant 
to the Individual Development Account Act that is the first principal residence podulnas or con- 
structed by the account owner within the previous five years; 

(3) costs of major home improvements or repairs on the home of the account owner; 

(4) capitalization or costs to start or expand a business, including capital, plant, equip- 
ment, operational and inventory expenses, attorney and accountant fées and-other costs normally 


associated with starting or expanding a business; 


(5) acquisition or repair of a vehicle necessary to obtain or maintain se be Sipps raf an 
account owner or the spouse of an account owner; and 
(6) in the case of a deceased account owner, amounts Hates by the aeBunt owner and 


held in an individual development account shall be distributed directly to’ the account owner's — 
spouse, or if the spouse is deceased or there is no spouse, to’ a dependent’ or other named benefi- 
ciary of the deceased or if the recipient is eligible to maintain the account, the account and match- 
ing funds designated for that account from a reserve account may be transferred ~~ maintained 
in the name of the surviving spouse; dependent or beneficiary. 

B. Unless otherwise approved by the' program administrator pursuant*to re provisions of 
Subsection D of this section, account owners qualifying’as eligible individuals pursuant to the 
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provisions of Subsection B or C of Section 58-30-4:. NMSA 1978 shall not be permitted to with- 
draw money from an individual development account until:such time as the account owners have 
completed a high school curriculum ata public or accredited private New Mexico high school or 
received a general educational development certificate. 

C. Except as provided in Subsection D of this section, if an account owner Seer money 
from an individual development account for a use other than an allowable use, the account owner 
forfeits a proportionate amount of matching funds from the reserve account, as: set forth in the 
agreement between the program administrator and the account owner. 

D. The program administrator may approve a withdrawal by an account owner from an in- 
dividual development account to be used for a purpose other than:an allowable ‘use only for se- 
rious emergencies as specified in the rules adopted by the department. For such an approved 
withdrawal, the proportionate matching funds in the reserve account-shall remain in the reserve 
account for twelve months following the withdrawal:and, if an amount. equal to the withdrawn 
money is redeposited in the individual development account within the twelve months, the match- 
ing funds shall again be available to:match withdrawals for allowable uses. 

K, At the request of the account owner and with the written approval of the program adminis- 
trator, amounts may be withdrawn from the account owner's individual development account and 
deposited in another individual development account or a qualified tuition program, as defined in 
Section 529 of the Internal Revenue Code of 1986, established for an eligible individual who is the 


account owner's spouse or dependent. 


History: Laws 2008, ch. 362, § 8; 2006, ch. 96, § 8; 
2007, ch. 349, § 8; 2015, ch. 122, § 22; 2019, ch. 225, § 9. 
The 2019 amendment, effective January 1, 2020, ex- 
panded the allowable uses for funds in individual develop- 
ment accounts; in Subsection A, in Paragraph A(2), after 
"by the account owner", added "within the previous five 
years", and i in Paragraph A(5), after "acquisition", added 
"or repair"; in Subsection B, after "high school or receiyed 
a", deleted “high school equivalency credential" and added 
"general educational development certificate"; and in Sub- 
section H, after "another individual development account", 
added "or a qualified tuition program, as defined in Sec- 
tion 529 of the Internal Revenue Code of 1986". 

The 2015 amendment, effective July 1, 2015, replaced 
"general education development certificate" with “high 
school equivalency credential" relating to individual 
development accounts in the Individual Development 


Account Act; and in Subsection B, after "high school or 
received a", deleted "general educational development cer- 
tificate" and added "high school equivalency credential". 

The 2007 amendment, effective July 1, 2007, changes 
the title of the act; changes "family opportunity account" 
to "individual development account"; and adds Subsec- 
tion B. 

The 2006 amendment, effective July 1, 2006, changes 
"individual development account" to "family opportunity 
account" and "Individual Development Account Act" to 
"Family Opportunity Accounts Act" in Subsection A; adds 
the exception provided in Subsection C at the beginning 
of Subsection B and deletes the former provision, which 
provided for forfeiture of matching funds; and in Subsec- 
tion C, changes "director" to "office and adds the provision 
that provides for the retention of matching funds in the 
reserve account. 


58-30-9. Approval of individual development account programs. 


A. The department shall issue a request for proposals from nonprofit organizations or tribes 
interested in establishing an individual development account program. A proposal submitted in 
response to the request shall: Z 

(1) describe the geographic area to be served and the potential individuals who will be as- 
sisted by the program; 

(2) state the amount, if any, of requested distributions of state money from the individual 
development fund; 

~~ (3) describe the source and the amount of any private or other public funds, if any, that 
will be used to supplement the requested distributions from the individual development fund; 

(4) state the amount, not to’be less than one dollar ($1.00), that will be deposited in the 
reserve account for each dollar deposited in an individual development account; 

(5) describe the expertise, experience and other qualifications of the proposer and its em- 
ployees; and 

(6) contain such other information as required in the request for proposals and rules of the 
secretary. 

B. The secretary shall issue a request for proposals to determine if an interested nonprofit 
organization or siretong is eligible to be a program administrator, determine the legal sufficiency of 
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submitted proposals, evaluate the proposals and, after consulting with the individual development 


account council, select the program administrators. 


C. In selecting program administrators, the secretary shall: 
(1) ensure that geographically diverse populations dutbuphént New Mexico will be waivisd 


by individual development account programs; and 


(2). ensure that a substantial number of imdividiiel development accounts will serve fami- 
lies in which one or more children are living with their biological or adoptive mother or father, or 


with their legal guardian. 


D.. The secretary shall enter into contracts with the selected program administrators. 

E. The secretary shall approve an individual development account program submitted by a pro- 
gram administrator before the program establishes individual development accounts or reserve ac- 
counts or provides'services required by the Individual Development Account Act to eligible individuals. 

F. An individual development account and a reserve account may be established only in an 


authorized financial institution. 


G. The secretary shall monitor all ihdividudll debeabrinaetat abcount programs to ensure that 
individual development accounts and reserve accounts are being operated according to the con- 
tract provisions, federal law, the provisions of the Seal eyeteeetaey Account Act and rules 


i Nees Pema to that act. 


History: Laws 2003, ch. 362, § 9; 2005, ch. 111, § 19; 
2006, ch. 96, § 9; 2007, ch. 349, § 9; 2019, ch. 225, § 10. 

The 2019 amendment, effective January 1, 2020, pro- 
vided that the secretary of workforce solutions shall is- 
sue a request for proposals to determine if an interested 
nonprofit organization or tribe is eligible to be a program 
administrator, and replaced “director of the office of work- 
force training and development" with "secretary of work- 
force solutions"; replaced each occurrence of "director" 
with "secretary" throughout the section; and in Section B, 
after "secretary shall", added "issue a request for propos- 
als to", 

The 2007 amendment, effective July 1, 2007, changes 
the title of the act and changes "family opportunity ac- 
count" to "individual development account". 

The 2006 amendment, effective July 1, 2006, in Sub- 
section A, deletes the requirement for annual solicitations 
for proposals, changes "individual development account 
program" to "family opportunity accounts program" and 


adds Paragraphs (1) through (6) to provide for the content 
of proposals; in Subsection B, adds the provision that the 
director shall evaluate proposals and select the program 
administrators; deletes former. Subsection C, which pro- 
vided that administrators shall develop individual devel- 
opment account programs; adds Subsection C to provide 
for the selection of administrators; adds Subsection D, to 
provide for contracts with administrators; in Subsections 
E (formerly Subsection D) and G (formerly Subsection F), 
changes “individual development account program" to 
"family opportunity accounts program", changes "individ- 
ual development account" to "family opportunity account", 
and changes "Individual Development Account Act" to 
"Family Opportunity Accounts Act"; and in Subsection’ F 
changes "individual development account" to "family op- 
portunity account", 

The 2005 amendment, effective April 4, 2006, changes 
thé reference from the local government division to the 
office of workforce training and development. 


58-30-10. Termination of individual development account programs, 


A... An individual development account program shall be terminated if the: 

(1) department determines that the program is not being operated pursuant to the provi- 
sions of the contract between the program administrator and the secretary, the Individual Devel- 
opment Account Act or rules adopted pursuant to that, act; 

(2) provider of the program no longer retains its status as a program administrator; or 

(3). program administrator chooses to cease providing an individual development account 


program, 


B., Upon termination of an individual development account program, the secretary shall ad- 
minister the program until a qualified program administrator is selected to administer the pro- 
gram. If, after a reasonable period, the secretary is unable to identify and certify a program ad- 
ministrator to assume the authority to continue to operate a terminated individual development 
account program, money in a reserve account shall be deposited into the individual development . 
accounts of the account owners for whom the proportionate share of the reserve account was es- 
tablished as of the first day of termination of the program. 


History: Laws 2008, ch. 362, § 10; 2005, ch. 111, § 
20; 2006, ch. 96, § 10; 2007, ch. 849, § 10; 2019, ch, 225, 
§ 11, 


The 2019 amendment, effective January 1, 2020, re- 
placed "director of the office of workforce training ‘and 
development" with "secretary of workforce solutions"; re- 
placed each occurrence of "director" with "secretary". 
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The 2007 amendment, effective July 1, 2007, changes Act and adds the provision requiring termination of pro- 
the title of the act and changes "family opportunity ac- grams; and in Subsection B, provides for administration of 
count" to "individual development account". the program upon termination. 

The 2006 amendment, effective July 1, 2006, in Sub- The 2005 amendment, effective April 4, 2005, changes 
sections A and B, changes "individual development ac- the reference from the local government division to the 
count" to "family opportunity account"; in Subsection A, office of workforce training and development. 


deletes reference to the Individual Development Account 


58-30-11. Reporting 


A program administrator operating an individual development account program pursuant to 
the Individual Development Account Act shall report at least annually to the secretary, as set forth 
in the rules of the department. Individual account owners shall not be identified in the report. The 
report shall include: 

A. the number of eligible individuals making contributions to individual development accounts; 

B. the total money contributed to each individual development account and deposited into each 
reserve account; 

C. the total money in the aggregate deposited in individual development accounts and reserve 
accounts administered by the individual development account program; 

D. the amounts withdrawn from individual development accounts identifying the allowable 
uses and uses other than allowable uses and the amounts withdrawn from reserve accounts; 

E. the balances remaining in individual development accounts and reserve accounts; and 

F. other information requested by the secretary to monitor the costs and outcomes of the indi- 
vidual development account program. 


History: Laws 2003, ch. 362, § 11; 2005, ch. 111, § 21; The 2006 amendment, effective July 1, 2006, changes 
2006, ch, 96, § 11; 2007, ch. 349, § 11; 2019, ch. 225, § 12. "individual development account program" to "family op- 

The 2019 amendment, effective January 1, 2020, re- portunity accounts program", changes "Individual Devel- 
placed "director of the office of workforce training and opment Account Act" to "Family Opportunity Accounts 
development" with "secretary of workforce solutions"; re- Act" and changes “individual development account" to 
placed each occurrence of "director" with "secretary". "family opportunity account" in Subsections A through F, 

The 2007 amendment, effective July 1, 2007, changes The 2005 amendment, effective April 4, 2005, changes 
the title of the act and changes “family opportunity ac- the reference from the local government ‘division to the 
count" to "individual development account". office of workforce training and development. 


58-30-12. Account funds disregarded for purposes of certain means- 
tested programs. 


A. Money deposited into an individual development account, interest earned on that account 
and interest and matching funds deposited in a reserve account for the benefit of the account own- 
ers shall be disregarded for the purposes of determining eligibility for benefits and for determining 
benefit amounts pursuant to the New Mexico Works Act [Chapter 27, Article 2B NMSA 1978]. 

B. When determining eligibility for benefits and determining benefit amounts due under the 
supplemental nutrition assistance program, children's health insurance program, child care and 
development block grant and medicaid, the human services department shall, pursuant, to the 
authority granted by 7 USCA 2014 (d) and (g), disregard money deposited into an individual de- 
velopment account, interest earned on that account and interest and matching funds deposited in 
a reserve account for the benefit of the account owners, 

C. Money withdrawn from an individual development account for a purpose other than an al- 
lowable use shall be counted as a resource for purposes of the New Mexico Works Act or medicaid 
unless the withdrawal is approved by the program administrator and an amount equal to the 
amount withdrawn is replaced within the twelve-month allowable time period pursuant to Sub- 
section D of Section 58-30-8 NMSA 1978. 


History: Laws 2008, ch. 362, § 12; 2006, ch. 96, § 12; after "amounts due under the", deleted "food stamp pro- 


2007, ch. 349, § 12; 2019, ch. 225, § 13. gram" and added "supplemental nutrition assistance pro- 
The 2019 amendment, effective January 1, 2020, listed gram, children's health insurance program, child care and 
the means-tested program for which account funds are development block grant”. 


disregarded for purposes of eligibility; in Subsection B, 
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opportunity accounts program" in Subsections A through 
C; and in Subsection C, provides for the: withdrawal of 
money if approved by the program administrator and the 
replacement of an amount equal to the withdrawal pursu- 


"individual development account program";to "family- ant to Subsection C of Section 58-30-8 NMSA 1978, 


58-30-13. Individual development fund created. 


The "individual development fund" is created in the state treasury. The fund shall consist of ap- 
propriations, gifts, grants, donations and bequests made to the fund. Income from the fund shall be 
credited to the fund, and money in the fund shall not be transferred to any other fund at the end of 
a fiscal year. Money i in the fund is appropriated to the department for the purposes of carrying out 
the provisions of the Individual Development Account Act. Expenditures shall be made on warrant 
of the secretary of finance and administration pursuant to vouchers signed by the secretary of 
workforce solutions o or r the secretary's designee. 


History: Laws 2006, ch, 96, B13; 2007, ch, 349, § 13; 
2019, ch. 225, § 14.’ 

The 2019 amendment, effective coal hab ds, 2020, re- 
placed "director of the office of workforce training and 
development" with "secretary of workforce solutions"; 


replaced each occurrence of "director" with "secretary" 
and each occurrence of "office" with "department". 
The 2007 amendment, effective July 1, 2007, changes 


,_ the.title of the act and changes the name of the fund. from 
the "family opportunity fund" to the "individual develop- 


ment fund". 

» Spaceport Development 
Sec. Sec. ; iv 
58-31-1, Short title, 58-31-10. Security for bonds, notes or certificates of in- 
58-31-2. Purpose. debtedness, 
58-31-3.,, Definitions. 58-31-11. Requirements respecting resolution and lease, 
58-31-4, Spaceport authority created; membership.. 58-31-12. Use of proceeds from sale of bonds, 
§8-31-5. Authority powers and duties. 58-31-13. Spaceport authority revenue bonds; refunding 
58-31-6. Spaceport authority; bonding authority; power authorization. 


to issue revenue bonds. 
1-7, Authority loans; terms. 
58-31-8,> Bonds secured by trust indenture. 
1-9, Authority revenue bonds; limitations; authori- 
zation; authentication, 


58-31-1, Short title. - 


58-31-14. Spaceport authority refunding bonds; escrow. 
58-31-15, Authority refunding revenue bonds; terms, 
58-31-16. Exemption from taxation. - 
58-31-17. Spaceport authority fund created. 

58-31-18, Information not subject to inspection. 


; Chapter 58, Article 31 NMSA.1978 may be cited as the "Spaceport Development Act". 


Histoxyt Laws 2005, a5 128, §.1; 2018, ch, 61, § 2, 

Cross references, — For gross receipts tax deduction 
for spaceport operations, see 7-9-54.2-NMSA 1978. 

For gross receipts and compensating tax exemption 
for fuel for space vehicles, see 7-9-26.1 and 7-9-30 NMSA 
1978, 


58-31-2. Purpose. 


The 2018 amendment, effective May 16, 2018, de- 
leted "This act" and added "Chapter 58, Article 31 NMSA 
1978". 


The purpose of the Spaceport Development Act .[58-31-1 NMSA 1978] is to: 
A. encourage and foster development of the state and its cities and counties by developing. 


spaceport facilities in New Mexico; 


B. actively promote and assist public and private.sector infrastructure development to attract 
new industries and businesses, thereby creating new job opportunities in the state; 
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C. create the statutory framework that will enable the state to design, finance, construct, equip 
and operate spaceport facilities necessary to ensure the timely, planned and efficient sie qarmren 
of a southwest regional spaceport; and: 

D. promote educational involvement in spaceport activities and education and trainin of the 
barat to develop the skills needed for <i operations. 


History: Laws 2005, ch. 128, § 2. /» IV, § 28, is effective June 17, 2005, 90 days: after adjourn- 
Effective dates. — Laws 2005, ch. 128 contains no ef- ment of the legislature. . 
fective date provision, but, pursuant to N.M. Const., art. 


58-31-3. Definitions. 


As used in the Spaceport Development Act [58-31-1 NMSA 1978]: 

A. "authority" means the spaceport authority; 

B. "project" means any land, building or other improvements acquired as part of a spaceport 
or associated with a spaceport or to aid commerce in connection with a spaceport and all real and 
personal property deemed necessary in connection with the spaceport; 

C. "revenue" means municipal regional spaceport gross receipts tax and county regional space- 
port gross receipts tax revenue received from a regional spaceport district, revenue generated by a 
proj ect and any other legally available funds of the authority; 

D. "space vehicle" means a vehicle capable of being form in Baage or launching a payload into 
space; and . 

E. "spaceport" means a facility in New Mexico at ovlithh space vehicles may be launched or 
landed, including all facilities and abe ga infrastructure related to launch, voir or payload 
processing. 


History: Laws 2005, ch. 128, § 3; 2006, ch. 15,§ 16. ' For the county regional spaceport gross receipts tax, see 
Cross references. — For the municipal regional space- 7-20-25 NMSA 1978. 


port gross receipts tax, see 7-19D-15 NMSA 1978. The 2006 amendment, effective May 17, 2006, adds 
‘ Subsection C to define revenue, 


58-31-4. Spaceport authority created; membership. 


A. The "spaceport authority" is created. The authority is a state agency and is administratively 
attached to the economic development department. 

B. The authority shall consist of seven voting and two nonvoting members, six of whom shall 
be appointed by the governor with the consent of the senate; provided that one of the appointed 
members shall be a resident of Sierra county. No more than three appointed members shall belong 
to the same political party. The seventh member shall be the secretary of economic development 
or the secretary's designee. The lieutenant governor shall serve as a nonvoting ex-officio member. 
The executive director of the authority shall serve as a nonvoting member. The chair may appoint 
a nonvoting advisory committee to provide advice and recommendations on authority matters. 

C. The members appointed by the governor shall be residents of the state and shall serve for 
terms of four years, except for the initial appointees who shall be appointed so that the terms are 
staggered after initial appointment. Initial appointees shall serve terms as follows: two members 
for two years, two members for three years and two members for four years. 

D. Appointed voting members of the authority shall be reimbursed for per diem and mileage i in 
accordance with the provisions of the Per Diem and Mileage Act [10-8-1 NMSA 1978] that apply 
to nonsalaried public officers, unless a different provision of that act applies to a specific member, 
in which case that member shall be paid under the applicable provision. Members and advisors 
shall receive no other compensation, perquisite or allowance for serving as a member of or advisor 
to the authority. 

E. The secretary of economic development or the secretary's designee shall serve as the chair 
of the authority. Authority members shall elect any other officers from the membership that the 
authority determines appropriate. 
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F... The chair, four other authority voting members appointed by the chair and ‘the executive 
director of the authority shall constitute the spaceport authority executive committee. The com- 
mittee shall have powers and duties as delegated to it by the authority. 

G._ If a vacancy occurs among the appointed voting members of the authority, the governor 
shall appoint a replacement to serve out the term of the former member. If an appointed member's 
term expires, the member shall continue to serve until the member is reappointed or another per- 
son is appointed and confirmed by the senate to replace the member. 

H. The authority shall meet at the call of the chair and shall meet in regular session at least 
once every three months. 

I. The authority shall maintain written minutes of all meetings of the authority and maintain 
other appropriate records, including financial transaction records in compliance with law and ad- 
equate to provide an accurate record for audit RUE ROreE purspant to the Audit Act [12-6-1 Ness 
1978]. 


History: Laws 2005, ch. 128,§4.°  — IV, e 23,'is effective June 17, 2005, 90 days after pebicei 
Effective dates. — Laws 2005, ch, 128 contains no ef;, . ment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


58-31-5. Authority powers and duties. 


A. The authority shall: 

(1) hire an executive director, se shall employ the ees professional, technical and 
clerical staff to enable the authority to function efficiently and shall direct the affairs and business 
of the authority, subject to the direction of the authority;,, 

(2) be located within fifty miles of a southwest regional spaceport; 

(3) advise the governor, the governor's staff and the New Mexico finance authority o over- 
sight committee [6-21-30 NMSA 1978] on methods, proposals, programs and initiatives involving a 
southwest regional spaceport that may further stimulate space-related business and employment 
opportunities in New Mexico; 

(4) initiate, develop, acquire, own, construct, maintain and lease space-related projects; 

(5) make and execute all contracts and other instruments pes hE or convenient to the 
exercise of its powers and duties; 

(6) create programs to expand igh technology economic ee within fo Roe 

(7) create avenues of communication among federal government agencies, the space in- 
dustry, users of space launch services and academia concerning space business; 

(8) promote legislation that will further the goals of the authority ‘and development: of 
space business; 

(9) oversee and fund production of promotional literature related to the authority’ s goals; 

(10) identify science and technology trends that are significant to space enterprise and the 
state and act as a clearinghouse for space enterprise issues and information; 

(11) coordinate and expedite the involvement of the state executive branch's space-related 
development efforts; and 

(12) ‘perform environmental, transportation, communication, land use and other techni- 
cal studies necessary or advisable for projects and programs or to secure e licensing by appropriate 
United States agencies. 

B. The authority may: 

(1) advise and cooperate with municipalities, counties, state agencies and organizations, 
appropriate federal agencies and organizations and other interested persons and groups; 

(2) solicit and accept federal, state, local and private grants of funds or property and finan- . 
cial or other aid for the purpose of carrying out the provisions of the Se oa Development Act 
[58-31-1 NMSA 1978]; 

(3) adopt rules governing the manner in which its business is transacted and the manner 
in which the powers of the authority are exercised and its duties performed; 

(4) operate spaceport facilities, including acquisition of real property necessary for space- 
port facilities and the filing of necessary documents with appropriate agencies; 
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(5). construct, purchase, accept donations of or lease projects located within the state; 
(6) \ sell, lease or otherwise dispose of a-project upon terms:and conditions acceptable to the 


authority and in the best interests of the state; 


(7) issue revenue. bonds and borrow money for the purpose of defraying the cost of acquir- 
ing a project by punchsi or construction and: of capa the payment of the bonds or repayment 


of a loan; 


(8) enter into contracts watt regional Dense districts rear) issue bonds on-behalf of 
regional, spaceport districts for the purpose of financing the purchase, construction, renovation, 
equipping or furnishing of a regional spaceport or a spaceport-related project; 


(9) refinance a project; 


(10). contract: with any competent private or nai bile Stedtiadtion or individusl to assist in 


the fulfillment of its duties; 


(11) fix, alter, charge and collect tolls, nas or rentals and impose any other nor for the 
use of or for services rendered by any authority facility, program or service; and 

(12) contract with regional spaceport districts to receive municipal spaceport gross re- 
ceipts tax and county regional spaceport eros receipts tax revenues. 


C.. The authority shall not: 


(1) incur debt as a general obligation of the state or pledge the full faith and credit of the 


state to repay debt; or 


(2) expend funds or incur debt for the improvement, maintenance, repair or addition to 
property spel it is owned by the authority, the state or a oe eae subdivision of the state. 


History: Laws 2005, ch. 128, § 5; 2006, ch. 15, § 17. 

Cross references. — For the Regional ‘Spaceport Dis- 
trict Act, see 5-15-1 NMSA,1978, 

For the municipal regional spaceport gross receipts tax, 
see 7-19D-15 NMSA 1978, 

For the county regional spaceport gross receipts tax, see 
7-20E-25 NMSA 1978, 

The 2006 amendment, effective May 17, 2006, adds 
Paragraph (8) of Subsection B to authorize the space- 
port authority to enter into contracts and issue bonds for 
spaceports or spaceport-related projects; adds Paragraph 


(12) of Subsection B to authorize the spaceport author- 
ity to contract with regional spaceport district to receive 
spaceport gross receipt tax revenues; deletes the provision 
of former Paragraph (1) of Subsection C which prohibited 
the spaceport authority to operate a project as a business 


- or in any manner except as lessor; and adds the provi- 


sion in Paragraph (2) of Subsection C that:the spaceport 
authority cannot expend funds or incur debt to improve, 
maintain, repair or add to property unless the property is 
owned by the spaceport authority, the state or a political 
subdivision of the state. 


58-31-6. Spaceport authority; bonding authority; power to issue 
revenue bonds. 


A. The authority may issue revenue bonds on its own behalf or on behalf of a regional space- 
port district, for regional spaceport purposes and spaceport-related projects. Revenue’ bonds so 
issued may be considered appropriate investments for the severance tax permanent fund or col- 
lateral for the deposit of public funds if the bonds are rated not less than "A" by a national rating 
service and both the principal and interest of the bonds are fully and unconditionally guaranteed 
by a lease agreement executed by an agency of the United States government or by a corporation 
organized and operating within the United States, that corporation or the long-term debt of that 
corporation being rated not less than "A" by a national rating service. All bonds issued by the au- 
thority are legal and authorized investments for banks, trust companies, savings and loan associa- 
tions and insurance companies. 

B. The authority may pay from the bond proceeds all expenses, premiums and commissions 
that the authority deems necessary or advantageous in connection with the authorization, sale 
and issuance of the bonds. | 

C. Authority revenue bonds: 

(1) may have interest or appreciated principal vats or any part thereof payable at inter- 
vals determined by the authority; ) 

(2) may be subject to prior redemption or mandatory redemption at the authority's option 
at the time and upon such terms and conditions with or without the payment of a premium as may 
be provided by resolution of the authority; 
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(3) may mature at any time not exceeding twenty years after the date of issuance if se- 
cured by revenue from the county or municipal regional spaceport gross receipts tax or thirty 


years if secured by revenue from other sources; 


(4) may be serial in form and maturity;-consist of one or more bonds payable at one ‘time or 
in installments; or may be in such other form as determined by the authority; 

(5) may be in registered or bearer form or in book-entry form through facilities of a securi- 
ties depository either as to principal or interest or both; 

(6) shall be sold for cash at, above or below par and at a price that results in a net effective 
interest rate that conforms to the Public Securities Act [6-14-1 NMSA 1978]; and } 


(7) may be sold at public or negotiated sale. 


D.:' Subject to the approval of the state board of finance, the authority may enter into other fi- 
nancial arrangements if it determines that the arrangements will assist the authority. 


History: Laws 2005, ch. 128; § 6; 2006, ch. 15, § 18. 

Cross references, — For the Regional Spaceport Dis- 
trict Act, see 5-15-1 NMSA 1978. 

The 2006 amendment, effective May 17, 2006, deletes 
the provision of former Subsection A which permitted the 
spaceport to act as an issuing authority for purposes of. 
the Private Activity Bond Act; adds a provision in Sub- 
section A (former Subsection B) to permit the spaceport 


58-31-7. Authority loans; terms. 


authority to issue revenue bonds on its own behalf or on 
behalf of a regional spaceport district for regional space- 
port purposes and spaceport-related projects; and in Para- 
graph (3) of Subsection C (former Subsection D) provides 
that authority revenue bonds may mature in twenty years 
if the bonds are secured by revenue from county or mu- 
nicipal regional spaceport gross receipt tax or thirty years 
if secured by revenue from other sources, 


If the authority borrows money from a financial institution or other entity: 
A. the interest, principal payments or any part thereof shall be payable at intervals as may be 


determined by the authority; 


B. the loan shall mature at any time not exceeding thirty years from the date of origination; 

C. the principal amount of the loan shall not exceed fair market value of the real or personal 
property to be acquired with the proceeds of the loan as evidenced by a certified appraisal in ac- 
cordance with the Real Estate Appraisers Act [61-30-1 NMSA 1978]; and 

D. the loan shall be subject to approval of the state board of finance. 


History: Laws 2005, ch. 128, § 7. 
Effective dates. — Laws 2005, ch. 128 contains no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, is effective June 17, 2005, 90 daye after adjourn- 
ment of the legislature. 


58-31-8. Bonds secured by trust indenture. 


The bonds issued by the authority may be secured by a trust indenture between the authority 
and a corporate trustee that may be either a bank having trust powers or a trust company. The 
trust indenture may contain reasonable provisions for protecting and enforcing the rights and 
remedies of bondholders, including covenants setting forth the duties of the authority in relation 
to the exercise of its powers and the custody, use and investment of the project revenues or other 
funds. The authority may provide in a trust indenture for the payment of the proceeds of the bonds 
and the project revenue to the trustee under the trust indenture or other depository for disburse- 
ment with any safeguards the authority determines are necessary. . 


History: Laws 2005, ch. 128, § 8. 
Effective dates. — Laws 2005, ch, 128 contains no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, is effective June 17, 2005, 90 days after adjourn- 
ment of the legislature. 


58-31-9. Authority revenue bonds; Neataeeianes authorization; © 
authentication. 


A. Revenue bonds or refunding bonds issued pursuant to the Spaceport Development Act [58- 
31-1 NMSA 1978] and other loans to the authority are: 
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(1):cnot general obligations of the state or any other agency of the state or of the authority; 
and ) 
(2) payable only from properly pledged revenues and each bond or loan shall state that it 
is payable solely from the properly pledged revenues and that the bondholders or lenders may not 
look to any other fund for the payment of the interest and principal of the bond or the loan. 

B. Revenue or refunding bonds or loans may be authorized by resolution of the authority, which 
shall be approved by a majority of the voting members of the authority and by the state board of 
finance. 

»C. oThe bonds or loans:shall be executed by the chair of the authority and may be authenticated 
by any public or private transfer agent or registrar, or its successor, named or otherwise desig- 
nated by the authority. Bonds, notes or other certificates of indebtedness of the authority may be 
executed as provided under the Uniform Facsimile Signature of Public Officials Act [6-9-6 NMSA 
1978], and the coupons, if any, shall bear the facsimile signature of the chair of the authority. 


History: Laws 2005, ch. 128, § 9. IV, § 23, is effective June 17, 2005, 90 days after adjourn- 
Effective dates. — Laws 2005, ch. 128 contains no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


58-31-10. Security for bonds, notes or certificates of indebtedness. 


The principal of and interest on any bonds, notes or other certificates of indebtedness issued pur- 
suant to the provisions of the Spaceport Development Act [58-31-1 NMSA 1978] shall be secured by a 
pledge of the revenues out of which the bonds shall be made payable, may be secured by a mortgage, 
deed of trust note or other certificate of indebtedness covering all or part of the project from which 
the revenues so pledged may be derived, and may be secured by a pledge of any lease or installment 
sale agreement or other fees or revenues with respect to the project. The resolution of the authority 
under which bonds, notes, or other certificates of indebtedness are authorized to be issued, or any 
mortgage, notes or. certificates of indebtedness may contain any agreement and provisions customar- 
ily contained in instruments securing bonds, notes or certificates of indebtedness, including: 

A. provisions respecting the fixing and collection of all revenues from any project covered by 
the proceedings or mortgage; , . 

B. the terms to be incorporated in any lease or installment sale agreement with respect to the 
project; 

C. the maintenance and insurance of the project; and 

D.., the creation and maintenance of special funds from the revenues with respect to the project 
and the rights and remedies available in the event of default to the bondholders, to the trustee un- 
der.a mortgage, deed of trust or trust indenture or to a lender, all as the authority deems advisable 
and not in conflict with the provisions of the Spaceport Development Act. In making the agree- 
ments or provisions, the authority shall not have the power to obligate itself except with respect 
to the project and the application of the revenues from the project and shall not have the power 
to incur a pecuniary liability or charge upon the state general credit or against the state taxing 
powers. The resolution authorizing any bonds and any mortgage securing such bonds, any note or 
other certificate, of indebtedness shall set forth the procedure and remedies in the event of default 
in payment. of the principal of or the interest on.the bond, note or certificate of indebtedness or in 
the performance of any agreement. A breach of any agreement shall not impose any pecuniary li- 
ability upon the state or any charge upon its general credit or against its taxing powers. 


History: Laws 2005, ch. 128, § 10. “ TV, § 28, is effective June 1752005, 90 days after adjourn- 
Effective dates. — Laws 2005, ch. 128 contains no ef- ment of the legislature.  * 
fective date provision, but, pursuant to N.M. Const., art. 


58-31-11. Requirements respecting resolution and lease. 


A. Aresolution for the issuance of bonds shall set forth the determinations and findings of the 
authority required by this section. 
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B. : Prior to approving a resolution for the issuance of bonds or the closingiof a loan for any proj- 
ect, the authority shall determine and find that: 

(1). the resolution is for the issuance of bonds and the principal and interest of Ske pans to 
be issued shall be fully secured by: 7 

(a)* a lease agreement or installment sale sicarntnt es executed by e an agency: nde the 
United States government; 

(b). a state or local public aiency or institution: yi 

(c) acorporation organized and operating within the United States; Gat 

(d) an irrevocable letter of credit issued a a chartered financial institution approved 
for this purpose by the state board of finance; ; 

(e) a bond insurance:policy issized Lives an insurance on rated rib less than "AA 
by a national rating service; or’ « wire bali 

(f) revenue received by the siattionity guadaree toa feinkea tt entered into by and be- 
tween the authority and a regional spaceport district; 

(2) revenues are available in an amount necessary in each year to pay’ the principal of 
and interest on the bonds proposed to be issued or the loan proposed to be obtained to finance the 
project; and 

(8) revenues are available in an amount necessary to be paid each year into any reserve 
funds that the authority may deem advisable to establish in connection with the retirement of the 
proposed bonds or the repayment of the loan or the maintenance of the project. 

C. Unless the terms under which the project is to be leased or sold provide that the lessee or 
purchaser shall maintain the project and carry all proper insurance with respect to the project, the 
resolution shall set forth the estimated cost of maintaining the project in good repair Eric Keeping 
it properly insured.’ 

D. Prior to the issuance of the bonds or the closing of the loan, the authority may lease or sell 
the project to a lessee or purchaser under an agreement conditioned upon completion of the project 
and providing for payment to the authority of such rentals or payments as, upon the basis of such 
determinations and findings pursuant to provisions of this section, will be sufficient to: 

(1) ‘pay the principal of on interest on the bonds oe or on the joan to'be ee to 
finance the project; t 

(2) build up and maintain any reserve deemed by the authority to be Ady ieee in connec- 
tion with the financing of the project; and © 

(3) pay the costs of maintaining the project in good repair and keep it properly insured, unless 
the agreement of lease obligates the lessee to pay for the maintenance and insurance of the project. 

EE. With prior approval of the state board of finance, the authority may borrow funds to pur- 
chase, lease, acquire or develop water rights, a water system, a wastewater collection and treat- 
ment system, a natural gas' distribution system, an electrical distribution system or other infra- 
structure needed to support the project, provided that the authority does not obligate itself or ae 
state to any debt or obligation that cannot be paid from funds derived ‘from the project. 

F. ‘Upon prior approval of'the state board of finance, the authority may obtain commitment oth 
a financial institution to borrow money, provided that closing of the loan and disbursement of the 
proceeds is conditional upon compliance with the requirements of the Spaceport Development Act 
[58-31-1 NMSA 1978]. Nothing in this section shall be deemed to authorize the authority to incur any 
debt obligation of the authority in connection with a loan commitment prior to the closing of the loan. 


- History: Laws 2005, ch. 128, § 11; 2006, ch. 15, § 19. a national rating service; and adds Subparagraph (f) of Para- 


The 2006 amendment, effective May 17, 2006, deletes graph (1) of Subsection B to provide that authority bonds 
the qualification in Subparagraph (c) of Paragraph (1) of shall be secured by revenue received pursuant to a contract 


Subsection B that authority bonds be secured by a corpora- between the authority and a regional spaceport district. 
tion whose long term-term debt is rated not less that "A" by 


58-31-12. Use of proceeds from sale of bonds. 

A. The proceeds from the sale of any bonds issued pursuant to the Samet Develdouiatt 
Act [58:31-1 NMSA 1978] shall be applied only for the purpose for which the bonds were issued; 
provided that: 
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(1) any accrued interest and premiums received in any sale shall be applied to the pay- 
ment of the principal of or the interest on the bonds sold; 

(2) if for any reason any portion of such proceeds are not needed for the purpose for which 
the bonds were issued, the balance of the proceeds shall be applied to the payment of the principal 
of or the interest on the bonds; and 

(3) any portion of the proceeds from the vals of the bonds or any accrued interest and pre- 
mium received in any such sale may, in the event’the money will not be needed or cannot be used 
effectively to the advantage of the authority for the purposes provided pursuant to the Spaceport 
Development Act, be invested in short-term interest-bearing securities if such investment will not 
interfere with the use of the funds for the primary purpose of the project. 

B. The cost of acquiring any project shall be deemed to include the following: 

(1) the actual cost of construction of any part of a project, including architect, attorney and 
engineer fees; 

(2) the purchase price of any part of a project that may be acquired by purchase; 

(3) the actual cost of the extension of any utility to the project site and all expenses in 
connection with the authorization, sale and issuance of the bonds to finance such acquisition; and 

(4) the interest on those bonds for a reasonable time prior to construction, during con- 
struction and not exceeding six months after completion of construction. 


History: Laws 2005, ch. 128, § 12. IV, § 23, is effective June 17, 2005, 90 days after adjourn- 
Effective dates. — Laws 2005, ch. 128 contains no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


58-31-13. Spaceport authority revenue bonds; refunding authorization. 


A. The authority may issue refunding revenue bonds for the purpose of refinancing, paying and 
discharging all or any part of outstanding authority revenue bonds: 

(1).. for the acceleration, deceleration or other modification of payment of such obligations, 
including, without limitation, any capitalization of any interest in arrears or about to. become due 
for any period not exceeding one year from the date of the refunding bonds; 

(2). of reducing interest costs or effecting other economies; or 

(3) of modifying or eliminating restrictive contractual limitations pertaining fo the issu- 
ance of additional bonds, otherwise concerning the outstanding bonds or to any facilities relating 
to the bonds. 

B. The authority may pledge irrevocably for the payment of interest and principal on refund- 
ing bonds the appropriate pledged revenues that may be pledged to an original issue of bonds. 

C. Bonds for refunding and bonds for any purpose permitted by the Spaceport’ Development 
Act [58-31-1 NMSA ne may be issued separately or issued in a combination of one series or 
more. 


History: Laws 2005, ch. 128, § 13. IV, § 23, is effective June 17, 2005,'90 days after adjourn- 
Effective dates. — Laws 2005, ch..128 contains no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const,, art. 


58-31-14. Spaceport authority refunding bonds; escrow. 


A. Refunding bonds issued pursuant to the Spaceport Development Act [58-31-1 NMSA 1978] 
shall be authorized by resolution of the authority. Any bonds that are refunded under the provi- 
sions of this section shall be paid at maturity or on any permitted prior redemption date in the 
amounts, at the time and places and, if called prior to maturity, in accordance with any appli- 
cable notice provisions, all as provided in the proceedings authorizing the issuance of the refunded 
bonds or otherwise pertaining thereto, except for any such bond that is voluntarily surrendered for 
exchange or payment by the holder or owner. 

B. Provision shall be made for paying the bonds refunded at the time provided in this section. 
The principal amount of the refunding bonds may exceed the principal amount of the refunded 
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bonds and may also be less than or the same as the principal amount of the bonds being refunded; 
provided that provision is duly and sufficiently made for payment of the refunded bonds. | 

C.. The proceeds of refunding bonds, including any accrued interest:and premium pethaitiires 
to the sale of refunding bonds, shall either be immediately applied to the retirement of the bonds 
being refunded or be placed in escrow in a commercial bank or trust company that possesses and 
is exercising trust powers and that.is a member of the federal deposit insurance corporation, to be 
applied to the payment of the principal of, interest on and any prior redemption premium due in 
connection with the bonds being refunded; provided that such refunding bond proceeds, including 
any accrued interest and any premium pertaining to a sale of refunding bonds, may be applied to 
the establishment and maintenance ofa reserve fund and to the payment of expenses incidental to 
the refunding and the issuance of the refunding bonds, the interest thereon, the principal thereof 
or both interest and principal as the authority may determine. Nothing in this section requires the 
establishment of an escrow if the refunded bonds become due and payable within one year from 
the date of the refunding bonds and if the amounts necessary to retire the refunded bonds within 
that time,are deposited with the paying agent for.the refunded bonds. Any such escrow shall not 
necessarily be limited to, proceeds of refunding bonds but may include other money available for 
its purpose: Any proceeds in, escrow pending such use may be invested or reinvested in bills, certifi- 
cates of indebtedness, notes.or bonds that are direct.obligations of or the principal and interest of 
which obligations are unconditionally guaranteed by the United States or in certificates of deposit 
of banks that are members of the federal deposit insurance corporation: Such proceeds and invest- 
ments in escrow, together with any interest or other income to be derived from any such invest- 
ment, shall be in an amount at all times sufficient as to principal, interest, any prior redemption 
premium due and any charges of the escrow agent payable to pay the bonds being refunded as 
they become dué ‘at their respective maturities, or due at any designated prior redemption date in 
connection with which the authority shall exercise a prior redemption option. Any purchaser of 
any refunding bond issued under the Spaceport Development Act is in no manner responsible for 
the application of the proceeds by the authority or any of its officers, agents or employees, 

D. Refunding bonds may bear such additional terms and ' provisions as ea) be determined aah 
the authority subject to the limitations in this section. 


History: Laws 2005, ch. 128, § 144! IV, § 23, is effective June 17, 2005, 90 Saree after adjourn- 
Effective dates. — Laws, 2005, ch. 128 contains no ef- » ment of; the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


58-31-15. Authority refunding revenue bonds; terms. 


[The] authority [when] refunding revenue honda; ) 

A... may have interest or appreciated principal value payable at intervals or at maturity; 

B. may be subject to prior redemption at the authority's option at such time or times and upon 
such terms and conditions with or without the payment of premiums; 

C. may be serial in form and maturity; 

D. may consist of a single bond payable in one or more installments; and 

E. shall be exchanged for the bonds and any mature unpaid interest being seus at not less 
than par or sold at public or negotiated sale at, above or below par and at a price that results in a 
net effective interest rate that: does not exceed the maximum: permitted by the Public Securities 
Act [6-14-1 NMSA 1978]. 


‘History: Laws 2005, ch. 128, 5 15. IV, § 23, is effective June 17) 2005, 90 a after jour 
Effective dates, — Laws 2005,,ch. 128 contains no.ef- ment of the legislature. ‘OE; 
fective date provision, but, pursuant to N.M. Const., art. 


58-31-16. Exemption from taxation. 


Bonds authorized pursuant to the Spaceport Development Act [58-3 1-1 NMSA 1978] and the in- 
come from those bonds, all-mortgages or other security instruments.executed as security for those 
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bonds, all lease and installment purchase agreements made pursuant to the provisions of that act 
and revenue derived from any lease or sale by the pial shall be onnnits from all taxation by 
the state or any subdivision thereof. . 


History: Laws 2005, ch. 128, § 16. IV, § 23, is effective June 17, 2005, 90 pine after seo 
Effective dates. — Laws 2005, ch, 128 contains no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


58-31-17. Spaceport authority fund created. 


A. The "spaceport authority fund" is created in the state treasury. Separate accounts within 
the fund may be created for any project. Money in the fund is appropriated to the authority for the 
purposes of carrying out the provisions of the Spaceport Development Act [58-31-1 NMSA 1978]. 
Money in the fund shall not revert at the end of a fiscal year. 

B. Except as provided in this section, money received by the authority shall be deposited in the 
fund, including, but not limited to: 

(1). the proceeds of bonds issued by the authority or from a loan to the authority made pur- 
suant to the Spaceport Development Act; 

~(2) interest earned upon money in the fund; 

(3)' property or securities acquired through the use of money belntlaiten to oft fund; 

(4) all ribs of property or securities acquired pursuant to Paragraph (3) of this subsec- 
tion; 

(5) all sew or beciiea s caaittin received from the authority from a project; 

(6) all of the money received by the authority from a public or private source; and 

(7) fees, rents or other charges imposed and collected by the authority. 

C. Fees, rents or other charges imposed and collected by the authority in excess of those im- 
posed and collected for an approved project and for all debt service and reserves for the bonds that 
financed the project may be expended only as appropriated pursuant to vouchers signed’ by the 
executive director of the authority or the director's designee pursuant to the Spaceport Develop- 
ment,.Act; provided that, in the event the position of executive director is vacant, vouchers may be 
signed by the chair of the authority. 

D. Earnings on the balance in the fund shall be credited to the fund. In addition, in the event 
that the proceeds from the issuance of bonds or from money borrowed by the authority are depos- 
ited in the state treasury, interest earned on that money during the period commencing with the 
deposit in the state treasury until actual transfer of the money to the fund shall be credited to the 
fund. 

E.« All proceeds from issuing revenue bonds shall be placed in such funds as shall be estab- 
lished in the resolution of the authority authorizing the.issuance of the bonds. 


History: Laws 2005, ch. 128, § 17; 2006, ch. 15, § 20. earnings acquired pursuant to Paragraph (3) of Subsec- 
Cross references. — For the Regional Spaceport Dis- tion B shall be deposited in the spaceport authority fund; 
trict Act, see 5-15-1 NMSA 1978. and adds Subsection E to provide that proceeds from rev- 
The 2006 amendment, effective May 17, 2006, adds enue bonds shall be placed in funds established by the au- 


the provision in Paragraph (4) of Subsection B that .. thority authorizing the issuance of the bonds, 


58-31-18. Information not subject to inspection. 


A. The following information obtained by the authority is not subject to inspection pursuant to 
the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]: 

(1) proprietary technical or business information, or information that is related to the pos- 
sible relocation, expansion or operations of its aerospace customers,,.for which itis demonstrated, 
based on specific factual evidence, that disclosure of the information. would cause substantial com- 
petitive harm to the aerospace customer; 

(2) trade secrets, as defined in Subsection D of Section’ 57-3A-2 NMSA 1978; and 
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(8) information that would compromise the physical security or Karena of authority 


facilities or an aerospace customer of the authority. 


B. The presence in a record of information that need not be disclosed pursuant to Subsdetinis A 
of this section does not exempt the record from disclosure. 


History: Laws 2018, ch. 61, § 3. 
Effective dates. — Laws 2018, ch. 61 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 1 16, 2018, 90 aig! after the ad- 


journment of the legislature. 


ARTICLE 32° 


Uniform Money Services 


Sec. 
Article 1, GENERAL PROVISIONS 


58-32-101. Short title, 
58-32-102. Definitions. 
58-32-103. Exclusions, 


Article 2. MONEY TRANSMISSION LICENSES 


58-32-201. License required. 
§8-32-202, Application for license. 
58-32-2038. Security. 

58-32-204. Issuance of license. 
58-32-205. Renewal of license. 
58-32-206. Net worth. 


Article 3. CHECK CASHING LICENSES 


58-32-301. License required. 
58-32-302. Application for license. 
58-32-303, Issuance of license. 
58-32-304. Renewal of license. 


Article 4. CURRENCY EXCHANGE LICENSES 


58-32-401. License required. 
58-32-402. Application for license. 
58-32-4038. Issuance of license. 
58-32-404, Renewal of license. 


Article 5. AUTHORIZED DELEGATES — 


58-32-501. Relationship between licensee and autho- 


rized delegate. 
§8-32-502.. Unauthorized activity. 


Article 6. EXAMINATIONS; REPORTS; RECORDS 


58-32-601. Authority to conduct examinations, 
58-32-602. Cooperation, 


Sec. 

58-32-603, Reports. 

58-32-604. Change of control. 
58-32-605. Records. 

58-32-606.. Money laundering reports. 
58-32-607. Confidentiality. 


Article 7. PERMISSIBLE INVESTMENTS 


58-32-701. Maintenance of permissible investments. 
58-32-702. Types of permissible investments. 


Article 8. ENFORCEMENT 


58-32-801. Suspension and revocation; receivership. 

58-32-802. Suspension and revocation of authorized del- 
egates, 

58-32-803. Orders to cease and desist. 

58-32-804. Consent orders. 

58-32-805, Emergency orders. 

58-32-806. Civil penalties. 

58-32-807, Criminal penalties. 

58-32-808. Unlicensed persons. 


Article 9. ADMINISTRATIVE PROCEDURES 


58-32-901. ers of director. 
58-32-902. Hearings. 


Article 10. MISCELLANEOUS PROVISIONS 
58-32-1001. Uniformity of application and construction, 


58-32-1002, Rules. 


58-32-1003. Appointment of secretary of state as agent 
for service of process; forwarding of pro- 
cess; consent to jurisdiction. 

58-32-1004. Money services regulatory fund; created; 

purpose; appropriation. 


ARTICLE 1 
GENERAL PROVISIONS 


58-32-101. Short title. 


This act [58-32-101 through 58-32-1004 NMSA 1978] may be cited as the "Uniform Money Ser- 


vices Act", 


History: Laws 2016, ch. 88, § 101. 
Effective dates. — aOR 2016, ch. 88, §:1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


Temporary provisions. — Laws 2016, ch, 88, § 1005, 


provided that the director of the financial institutions 


division of the regulation and licensing department shall 
promulgate such rules as are necessary to transition li- 
censees pursuant to 58-20-1 NMSA 1978 to the licensing 
provisions of the Uniform Money Services Act. 
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58-32-102. Definitions. 


As used in the Uniform Money Services Act: 

A. "applicant" means a person that files an application for a ~ pate pursuant to the Uniform 
Money Services Act; 

B. "authorized delegate" means a person that a licensee designates to provide money services 
on behalf of the licensee; . 

C. "bank" means an institution organized under federal or state law that: 

(1) accepts demand deposits or deposits that. the depositor may use for payment. to third 
parties and engages in the business of making commercial loans; or 

(2) engages in credit card operations and maintains only one office that accepts deposits, 
does not accept demand deposits or deposits that the depositor may use for payments to third par- 
ties, does not accept a savings or time deposit less than one hundred thousand dollars ($100,000) 
and does not engage in the business of making commercial loans; 

D. "check cashing" means receiving compensation for taking payment instruments or stored 
value, other than traveler's checks, in exchange for money, payment instruments or stored value 
delivered to the person delivering the payment instrument or stored value at the time and place 
of delivery without an agreement specifying when the person taking the payment instrument will 
present it for collection; 

E. "control" means: . 

(1) ownership of, or the power to vote, directly or indirectly, at least twenty-five percent of 
a class of voting securities or voting interests of a licensee or person in control of a licensee; 

(2) the power to elect, appoint, choose or otherwise designate, directly or indirectly, a ma- 
jority of executive officers, managers, directors, trustees or other persons exercising managerial 
authority of a licensee or person in control of a licensee; or 

(3) the power to exercise, directly or indirectly, a controlling influence over the manage- 
ment or policies of a licensee or person in control of a licensee; 

KF "currency exchange" means receipt of revenues from the exchange of money of one govern- 
ment for money of another government; 

G. "director" means the director of the financial institutions division of the regulation and li- 
censing department; 

H. "electronic" means relating to technology having electrical, digital, magnalie, wireless, opti- 
cal, electromagnetic or similar capabilities; 

I. "executive officer" means a president, chair of the executive committee, chief financial officer, 
responsible individual or other individual who performs similar functions; 

J. "internet-based money services business" means a business that provides money transmis- 
sion, check cashing or currency exchange services to residents of New Mexico through the internet; 

K. "licensee" means a person licensed pursuant to the Uniform Money Services Act; 

L. "limited station" means private premises where a check casher is authorized to engage in 
check cashing solely for the employees of the particular employer or group of employers specified 
in the check casher's license application; 

M. "mobile location" means a vehicle or a movable facility where check cashing occurs; 

N. "monetary value" means a medium of exchange, whether or not redeemable in money; 

O. "money" means a medium of exchange that is authorized or adopted by the United States or 
a foreign government. "Money" includes a monetary unit of account established by an intergovern- 
mental organization or by agreement between two or more governments; 

P. “money services" means money transmission, check cashing or currency exchange; 

Q. "money transmission" means selling or issuing payment instruments, stored value or re- 
ceiving money or monetary value for transmission. "Money transmission" does not include the 
provision solely of delivery, online or telecommunications services or network access; 

R. "nationwide multistate licensing system and registry" means a licensing system developed 
and maintained by the conference of state bank supervisors and the American association of resi- 
dential mortgage regulators pursuant to the federal Secure and Fair Enforcement for Mortgage 
Licensing Act of 2008 to manage mortgage licenses and other financial services licenses, or a suc- 
cessor registry; 
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S. "outstanding", with respect to a payment instrument, means issued or sold by or for.the 
licensee and reported as sold but not yet paid by or for the licensee; 

T. "payment instrument" means a check, draft, money order, traveler's check or other instru- 
ment for the transmission or payment of money or monetary value, whethér or not negotiable. 
"Payment instrument" does not include a credit card bisdaeeer letter of credit or instrument that is 
redeemable by the issuer'in goods or services; 

U. "person" means an individual, corporation, business trust, estate, trust, palingraniys limited 
liability company, association, joint venture, government, governmental subdivision, agency or in- 
strumentality, public corporation or any other legal or‘commercial entity; 

V. "record", when used as a noun, means information that is inscribed on a tangible medium or 
that is stored in an electronic or other medium and is retrievable in perceivable form; 

W. "responsible individual" means'an individual who is employed by a licensee and has prin- 
cipal ae a ia authority over the provision of money services by the licensee i in New ir 

X. "sign" means, with present intent to authenticate or adopt a record: 

(1) to execute or adopt:a tangible symbol; or i 
(2) to attach to or aie isi BB SUEIAE ie the record an electronic found} sytabot or a 
cess; 

Y. "state'means a state of the United States the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the henson of the United 
States; 

Z. stored value" means monetary value that is evidenced by an i detdenie record; 

AA. “"unique identifier" means a number or other identifier assigned by protocols established 
by the nationwide multistate licensing system and registry; and 

BB. "unsafe or unsound practice” means a practice or conduct by a person licensed to engage 
in money transmission or an authorized delegate of such a person that ‘creates the likelihood of 
material loss, insolvency or dissipation of the licensee's assets, or otherwise materially pil bptien 
the interests of its elu 


History: Laws 2016, ch. 88, § 102; 2019, ch. 144, § 17, 

Cross references, — For the federal Secure and Fair 
Enforcement for Mortgage Licensing Act of 2008, see 12 
USC 8§ 5101 to 5116. 


The 2019 amendment, effective July 1, 2019; replaced ‘© 


"nationwide mortgage licensing system and registry" with 
"nationwide multistate licensing system and registry" 


58-32-1038. ‘Exclusions. 


as a defined term, and made conforming changes to the 
definition of "unique identifier", as used in-the Uniform 
Money Services Act; in Subsection R, after "nationwide", 
deleted "mortgage" and added "multistate"; and in Sub- 


section AA, after "iationwide", deleted "mortgage" and 


added "multistate". 


The Uneas Money Services Act ae iat apply to: : 
A... the United States or a department, agency or instrumentality thereof; 
B,. money transmission by the United States postal service or m hy a contractor on behalf of the 


United States postal service; 


C. a state, county, city or any other governmental agency or governmental subidiveon] of a 


state; 


D. .a bank, bank holding company, office ie an international banking corparatiOn, branch: of a 
foreign bank, corporation organized pursuant to the federal Bank Service Company Act or caEPo: 


ration organized pursuant to the federal Edge Act; 


HK. electronic funds transfer of governmental benefits for a federal, state, county or sgorarnnspn- 
tal agency by a contractor on behalf of the United States or a department, agency or instrumental- 
ity thereof, or a state or governmental, subdivision, agency or instrumentality thereof; 

F. a board of trade designated as a contract. market,pursuant to, the federal Commodity Ex- 
change Act or a person that, in the ordinary course of business, provides clearance and settlement 
services for a board of trade to the extent of its operation as or for such a board; | 

G. aregistered futures commission, merchant under the federal commodities laws to the extent 


of its operation as such a merchant; 
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H. a person that provides clearance or settlement services pursuant to a registration as a 
clearing agency or an exemption from such registration granted under the federal securities laws 
to the extent of its operation as such a provider; 

I. an operator of a payment system to the extent that it provides processing, clearing or settle- 
ment services, between or among persons excluded by this section, in connection with wire trans- 
fers, credit card transactions, debit card transactions, stored-value transactions, automated clear- 
inghouse transfers or similar funds transfers; 

J. aperson registered as a securities broker-dealer under federal or state securities laws to the 
extent) of its operation as such a broker-dealer; 

K. an attorney or title company that, in connection with a real property transaction, receives 
and disburses domestic currency or issues an escrow or trust fund check only on behalf of a party 
to the transaction; 

L. acredit union regulated and insured by the national credit union association; or 

M. any other person, transaction or class of persons or transactions exempted by the director's 
rule or any other person or transaction exempted by the director's order pursuant to a finding that 
the licensing of the person or transaction is not necessary to achieve the purposes of the Uniform 
Money Services Act. 


History: Laws 2016, ch. 88, § 108. Cross references. — For the federal Bank Service 


Effective dates. — Laws 2016, ch. 88, § 1007 makes Company Act, see 12 USC §§ 1861 to 1867. 
Laws 2016, ch. 88 effective January 1, 2017. For the federal Edge Act, see 12 USC § 682. 
For the federal Commodity Exchange Act, see 7 USC § 1. 
ARTICLE 2 


MONEY TRANSMISSION LICENSES 


58-32-201. License required. 


A. A person shall not engage in the business of money transmission or advertise, solicit or hold 
itself out as providing money transmission unless the person: 
(1). is licensed pursuant to Article 2 [58-32-201 through 58-32-206 NMSA 1978] of the Uni- 
form Money Services Act; or 
.. (2) is an authorized delegate of a person licensed pursuant to Article 2 of the Uniform 
Money Services Act. 
B. A license pursuant to Article 2 of the Uniform Money Services Act is not transferable or as- 
signable. 


History: Laws 2016, ch. 88, § 201. division of the regulation and licensing department shall 


Effective dates. — Laws 2016, ch. 88, § 1007 makes promulgate such rules as are necessary to transition li- 
Laws 2016, ch. 88 effective January 1, 2017. censees pursuant to 58-20-1 NMSA 1978 to the licensing 
Temporary provisions. — Laws 2016, ch. 88, § 1005 provisions of the Uniform Money Services Act. 


provided that the director of the financial institutions 


58-32-202. Application for license. 


A. A person applying for a license pursuant to Article 2 of the Uniform Money Services Act 
shall apply in a record signed under penalty of perjury that shall be in a form and in a medium 
required by the director. Each form shall contain content as set forth by rule, instruction or proce- 
dure of the director. The form shall include the following information: 

(1) the legal name and residential and business addresses of the applicant and any ficti- 
tious or trade name used by the applicant in conducting its business; 

(2). alist of any criminal convictions of the applicant'and any material litigation in which 
the applicant has been involved in the ten-year period next preceding the submission of the ap- 
plication; 

(8) a description of any money services previously provided by the applicant and the 
money services that the applicant seeks to provide in New Mexico; 


501 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-32-202 FINANCIAL INSTITUTIONS AND REGULATIONS 58-32-202 


(4): a list of the applicant's proposed authorized delegates and the locations in:New Mexico 
where the applicant and its authorized delegates Ipropoee to engage in money transmission or pro- 
vide other money services; 

(5) alist of other states in which the applicant is ir Sead to engage in money fieasnsiuisaie 
or provide other money services and any license, revocations, signemainns or other ameeontclecs ac- 
tion taken against the applicant.in another state; 

(6) information concerning any bankruptcy or. receivership proceedings affecting the ap- 
plicant; 

(7) a wre form of contract for authorized ddlegatest if applicable, and a sample form: of 
payment instrument or instrument upon which stored value is recorded, if applicable; 

(8). the name and address of any bank through which the applicant's payment insteiembebha 
and stored value will be paid; 

(9) a description of the source of money and credit to be used. by the epplintab to. provide 
money services; and | 

(10). any other information the dracon reasonably requires: with renee to the saplosite 

B. In order to fulfill the purposes of the Uniform Money Services Act, the director may estab- 
lish relationships or contracts with the nationwide multistate licensing system and registry or 
other entities designated by the nationwide multistate licensing system and registry to collect and 
maintain records and process transaction fees or other fees related to eppReasis or péher individu: 
als subject to that act. ' 

C.. In connection with an application for licensing pursuant to Article 2 of the Uniform Money 
Services Act, the applicant shall, at a minimum, furnish to the nationwide multistate licensing 
system and registry the following information in a form and medium prescribed by the nationwide 
multistate licensing system and registry: 

(1) the applicant's history and experience; and 

(2) an authorization for the nationwide multistate licensing poten 2 and registry aie the 
director to obtain: ) 

(a) an independent credit report; and 
(b) information related to any administrative, civil or criminal findings by any gov- 
ernmental jurisdiction, 

D. If an applicant is a corporation, limited liability company, partnership or other Bay the 
applicant shall also provide: 

(1) the date of the applicant's incorporation or formation and the state or mpd of incor- 
poration or formation; 

(2) if applicable, a certificate of good standing from the state or country’ in which ie ap- 
plicant is incorporated or formed; 

(3) a brief description of the structure or organization of the applicant, including any par- 
ent or subsidiary of the applicant; and whether any parent or subsidiary is publicly traded; 

(4) the legal name, any fictitious or trade name, all business and residential addresses and 
the employment in the ten-year period next. preceding the submission of the application of each 
executive officer, manager, director or person that has control of the applicant;* 

(5) alist of any criminal convictions and material litigation in which any executive officer, 
manager, director or person in control of the applicant has been involved in the ten-year period 
next preceding the submission of the application; 

(6) a copy of the applicant's audited financial statements for the most recent fiscal year 
and, if available, for the two-year period next preceding the submission of the application;.. |... 

(7) ..a copy of the applicant's unconsolidated financial statements for the current fiscal year, 
whether audited or not, and, if available, for the two-year period next preceding the submission of 
the application; . 

(8) ifthe applicant is publicly traded, a copy -of the most recent report filed ith the United 
States securities and exchange. commission pursuant to Section 13 of the federal Securities Ex- 
change Act of 1934; 

(O} Sait = rec isa wholly owned came isa of: 
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(a) acorporation publicly traded in the United States, a copy of audited financial state- 
ments for the parent corporation for the most recent fiscal year or a copy of the parent corporation's 
most recent report filed’ pursuant to Section 13 of the federal Securities Exchange Act of 1934; or 
(b) \a corporation publicly traded outside the United States, a copy of similar beet 
mentation filed with the regulator of the parent corporation's domicile outside the United States; 
(10) ifthe applicant has a registered agent in New Mexico, the name ‘and address of the 
applicant's registered agent in New Mexico; and’ “| 
(11) any other information the director reasonably requires with respect to the applicant. 

E. A nonrefundable application fee of two thousand dollars ($2,000) and a nonrefundable li- 
cense fee of two thousand dollars ($2,000) shall accompafiy an application for a license pursuant 
to Article 2 of the Uniform Money Services Act. The application shall also be accompanied by the 
surety bond or other security required by Section 58-32-203 NMSA 1978. 

F:’ The director may waive'one or more requirements of Subsection C or'D of this section or 
permit an applicant to'submit’other information in lieu of the required information. 

G. As used in this ‘section, "material litigation" means litigation that, according to generally 
accepted accounting principles, is‘significant to an applicant's or a licensee's financial health and 
would be required to‘be disclosed in the applicant's or licensee's annual sist financial state- 
ments, report to shareholders or similar records. 


Hatsess Laws 2016, oh: 88, “$202; 2019, AS 144, § 18. 

Cross references, — For the federal Securities Ex- 
change Act of 1934, see USC § 78a: ° 

The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage lideeeinp system and registry" with 


provided the statutory citation for a provision of the Uni- 
form Money Services Act; after each occurrence of "nation- 
wide", deleted "mortgage" and added "multistate"; and in 
Subsection E, after "Section", deleted "203 of the Uniform 


Money Services Act" and added "58-32-2083 NMSA 1978". 
"nationwide multistate licensing system and registry", and 


58-32-203. Security. 


A,.. Except.as otherwise provided in Subsection B of this section, a surety bond, letter.of credit, 
or other similar security acceptable to the director shall accompany an application for.a license 
pursuant to Article 2 [58-32-201 through 58-32-206 NMSA 1978] of the Uniform Money Services 
Act, Except as otherwise provided:in Subsections D and F of this section, the required security 
shall be in the amount of three hundreéd'thousand dollars ($300,000) or an amount equal to one 
percent of the licensee's total yearly dollar volume of money transmission business in this state or 
the applicant's projected total volume of business in this state for the first year of licensure, which- 
ever is greater, up to a maximum of two million dollars ($2,000,000). 

B. The security shall be in-form and substance and from an issuer satisfactory to.the director 
and payable,to New Mexico for the benefit of any claimant against the licensee to secure the faith- 
ful performance of the obligations of the licensee with respect.to money transmission. 

C. The aggregate liability on a surety bond shall not exceed the principal sum of the bond. A 
claimant against a licensee may maintain an action on the bond or the director may maintain an 
action on behalf of the claimant. 

D. , A surety bond shall cover claims for 80 long as the chee specifies, but for at least five 
years after the licensee ceases to provide money services in New Mexico. However, the director 
may permit the amount of security to be reduced or eliminated before the expiration of that time 
to the extent the amount of the licensee's, payment instruments or stored-value obligations out- 
standing in New Mexico is reduced. The director may permit a licensee to. substitute another form 
of security acceptable to the director fer the security effective at the time the licensee ceases to 
provide money services in New Mexico. 

E, In lieu of the security prescribed in this section, | an applicant or a license or a licensee may 
provide security in form and substance and from an issuer prescribed by the. director. 

F. The director may increase the amount of security required to a maximum of five million dol- 
lars ($5,000,000) if the financial condition of a licensee so requires, as evidenced by reduction of 
net worth, financial losses or other relevant criteria. 


Effective dates. — Laws 2016, ch. 88, § 1007 makes 


History: Laws 2016, ch. 88, § 203. 
Laws 2016, ch. 88 effective January 1, 2017. 
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58-32-204. Issuance of license. 


A, When an application is filed pursuant to Article 2. [58-32-201 through 58-32-206, NMSA 
1978] of the Uniform Money Services Act, the:director shall investigate the applicant's financial 
condition and responsibility, financial and business experience, character and general fitness. The 
director may conduct an onsite investigation of the applicant, in New Mexico or in any other state 
or country, the reasonable cost of which the applicant shall pay. The director shall issue a license to 
an applicant pursuant to Article 2.of the Uniform Money Services Act if the director finds that all 
of the following conditions have been fulfilled: 

(1) the applicant has complied with Sections 202, 203 and 206 [58-32-202, 58- 32- 203, 58- 
32-206 NMSA 1978] of the Uniform Money Services Act; and re 

(2) the financial condition and responsibility, financial and business experience, competence, 
character and general fitness of the applicant and the competence, experience, character and general 
fitness of the executive officers, managers, directors and persons in control of the applicant indicate 
that it is in the interest of the public to permit the applicant to engage.in money transmission. 

B. When an application for an original license pursuant to Article 2 of the Uniform Money 
Services Act is complete, the director shall promptly notify the Papas in a record of the date on 
which the application was determined to be complete and: 

(1) the director shall approve or deny the application within one hundred twenty days 
after that date; or 
(2) ifthe application is not approved or denied within one hundred beenty days after that 
date: 
(a) the application is ascend approved; and 
(b) the license takes effect as of the first business day after expiration of tie one- 
hundred-twenty-day period. 

C. The director may for good cause extend the application period. 

D, An applicant whose application is denied by the director pursuant to Article 2 of the Uni- 
form Money Services Act may appeal the denial, within thirty Ss after receipt of the notice of the 
denial, and Beane a hearing. 


History: Laws 2016, ch. 88, § 204. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
: j Laws 2016, ch, 88 effective January 1, 2017. 


58-32-205. Renewal of license. 


A.’ A license issued pursuant to Article 2 [58-32-201 through 58-32-206 NMSA 1978] of the 
Uniform Money Services Act shall expire on December 31 each year. A licensee pursuant to Article 
2 of the Uniform Money Services Act shall pay an annual renewal fee of one thousand dollars 
($1,000) and twenty-five dollars ($25.00) for each authorized delegate before November 1 of each 
year or, if November 1 is not a business day, on the next business day. 

B. A licensee pursuant to Article 2 of the Uniform Money Services Act shall submit a renewal 
report with the renewal fee, in a record signed under penalty of perjury that shall be in a form eps 
in a medium prescribed by the director. The renewal report shall state or contain: 

(1) a-copy of the licensee's most recent audited annual financial statement or, if the li- 
censee is a wholly owned subsidiary of another corporation, the most recent audited consolidated 
annual financial statement of the parent corporation or the licensee's most recent audited consoli- 
dated annual financial statement; $ 

(2) the number and monetary amount of payment instruments and stored value sold by 
the licensee in New Mexico that have not been included in a renewal report and the weit 
amount of payment instruments and stored value currently outstanding; 

(3) a description of each material change in information submitted by the licensee in its 
original license application that has not been reported to the director on any required report; 

(4) a list of the licensee's permissible investments and a certification that the licensee 
continues to maintain permissible investments according to the requirements set forth in Sec- 
tions 701 and 702.[58-32-701, 58-32-702 NMSA 1978] of the Uniform Money Services Act; 
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(5) proof that the licensee continues to maintain adequate security as required by Sec- 
tion 203 [58-32-203 NMSA 1978] of the Uniform Money Services Act; and 

(6) a list of the locations in New Mexico where the licensee or an authorized delegate of 
the licensee engages in money transmission or provides other money services. 

C. Ifa licensee does not file a renewal report or pay its renewal fee by the renewal date or any 
extension of time granted by the director, the director shall send the licensee a notice of suspen- 
sion. Unless the licensee files the report and pays the renewal fee before expiration of ten days 
after the notice is sent, the licensee's license is suspended ten days after the director sends the 
notice of suspension. The suspension shall be lifted if, within twenty days after its license is sus- 
pended, the licensee: 

(1) files the report and pays the renewal fee; and 
(2) pays one hundred dollars ($100) for each day after suspension that the director did not 
receive the renewal report and the renewal fee. 

D. The director for good cause may grant an extension of the renewal date. 


History: Laws 2016, ch. 88, § 205. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-206. Net worth. 


A licensee pursuant to Article 2 [58-32-201 through 58-32-206 NMSA 1978] of the Uniform 
Money Services Act shall maintain a net worth of at least the following amounts determined in 
accordance with generally accepted accounting principles: 

A. for one to four locations of the licensee and authorized delegates in New Mexico, one hun- 
dred thousand dollars ($100,000); and 

B. for five or more locations of the licensee and authorized delegates in New Mexico or for an 
internet-based money services business, five hundred thousand dollars ($500,000). 


History: Laws 2016, ch. 88, § 206. Effective dates. — Laws 2016, ch. 88, § 1007 makes 


Laws 2016, ch. 88 effective January 1, 2017. 
ARTICLE 3 
CHECK CASHING LICENSES 


58-32-301. License required. 


A. Aperson shall not engage in check cashing or advertise, solicit or hold itself out as providing 
check cashing for which the person receives at least two thousand five hundred dollars ($2,500) 
within a thirty-day period unless the person: 

(1). is licensed pursuant to Article 3 of the Uniform Money Services ok 

(2). is licensed for money transmission pursuant to Article 2 of the Uniform Money. Ser- 
vices Act; 

(3) is licensed for currency exchange pursuant to Article 4 of the Uniform Money Services 
Act; or 

(4) is an authorized delegate of a person licensed pursuant to Article:2 of the Uniform 
Money Services Act. 

B. .A license pursuant to Article 3 of the Uniform Money Services Act is not sHarrefemsi le or as- 
signable. ) 


History: Laws 2016, ch. 88, § 301; 2017, ch. 104,§1. . Temporary provisions. — Laws 2016, ch, 88, $1005 


The 2017 amendment, effective July 1, 2017, in- provided that the director of the financial institutions di- 
creased the threshold amount of revenue earned from vision of the regulation and licensing department shall 
check cashing services that réquires a person to be li- ~- promulgate such rules as are necessary to transition li- 
censed pursuant to the Uniform Money Services Act; and censees pursuant to 58-20-1 NMSA 1978 to the licensing 
in Subsection A, deleted "five hundred dollars ($500)" and provisions of the Uniform Money Services Act. 


added "two thousand five hundred dollars ($2,500)". 
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58-32-302. Application for license. 


A, .A person applying for a license pursuant to Article 3 of the Uniform Maney Services Act 
shall apply in a record signed under penalty of perjury that shall be in a form and in a medium 
required by the director. Each form shall contain content as set forth by rule, instruction or proce- 
dure of the director. The form shall include the following information: 

(1). the legal name and residential and business addresses of the applicant if the applicant 
is an individual.or, if the applicant is not an individual, the name of each partner, executive repens, 
manager and director; hog 

(2) the location of the principal office of the applicant; 

(3) complete addresses of other locations in New Mexico where the applicant proposes to 
engage in check cashing or currency exchange, including all limited stations and mobile locations; 

(4) a description of the source of money and credit to be used by the applicant to engage in 
check cashing and currency exchange; and 

(5) other information the director reasonably requires with respect to the opnlicent: but 
not more than the director may require pursuant to Article 2 of the Uniform Money Services Act. 

B. In connection with an application for licensing pursuant to Article 3 of the Uniform Money 
Services Act, the applicant shall, at a minimum, furnish to the nationwide multistate licensing 
system and registry the following information in a form and medium prescribed by the nationwide 
multistate licensing system and registry: : 

(1) the applicant's history and experience; and 

(2) an authorization for the nationwide multistate licensing system and registry and the 
director to obtain: 

(a) an independent credit report; and 
(b) information related to any administrative, civil or criminal findings by any gov- 
ernmental jurisdiction. 

C. A nonrefundable application fee of two thousand dollars ($2,000) and a nonrefundable li- 
cense fee of two thousand dollars ($2,000) shall accompany an application for a license pursuant to 
Article 3 of the Uniform Money Services Act. 


History: Laws 2016, ch. 88, § 302; 2019, ch. 144, § 19. “nationwide multistate licensing system and registry”; 
The 2019 amendment, effective July 1, 2019, replaced after each occurrence of "nationwide", deleted “mortgage” 
"nationwide mortgage licensing system and registry" with and added "multistate". 


58-32-303. Issuance of license. 


A. When an application is filed pursuant to Article 3 [58-32-301 through 58-32-304 NMSA 
1978] of the Uniform Money Services Act, the director shall investigate the applicant's financial 
condition and responsibility, financial and business experience, character and general fitness. The 
director may conduct an onsite investigation of the applicant, in New Mexico or in any other state 
or country, the reasonable cost of which the applicant shall pay. The director shall issue a license to 
an applicant pursuant to Article 3 of the Uniform Money Services Act if the director finds that all 
of the following conditions have been fulfilled: 

(1) the applicant has complied with Section 302 [58-32-302 NMSA 1978] of the Uniform 
Money Services Act; and 

(2) the financial condition and responsibility, financial and business experience, compe- 
tence, character and general fitness of the applicant and the competence, experience, character and 
general fitness of the executive officers; managers, directors and persons in control of the applicant 
indicate that it is in the interest of the public to permit the applicant to engage in check cashing, 

B. When an application for an original license pursuant to Article 3 of the Uniform Money - 
Services Act is complete, the director shall promptly notify the applicants in a record of the date on 
which the application was determined to be complete and: 

(1) the director shall approve or deny the anplivaMon within one hypdrad twenty days 
after that date; or 
(2) ifthe application is not approved or denied within one hundred twenty days after that date: 
(a) the application is deemed approved; and 
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(b) the director shall issue the license; pursuant to Article 3 of the Uniform Money 
Services Act, to take effect as of the first business day after expiration of the one-hundred-twenty- 
day period. 
C. The director may for good cause extend the application period. 
D, An applicant whose application is denied by the director pursuant to Article 3 of the Uni- 
form Money Services Act may appeal the denial, within thirty days after receipt of the notice of the 
denial, and request a hearing. 


History: Laws 2016, ch. 88, § 303. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch.’88 effective January 1, 2017. 


58-32-304. Renewal of license. 


A. Alicense issued pursuant to Article 3 [58-32-301 through 58-32-304 NMSA 1978] of the Uni- 
form Money Services Act shall expire on December 31 each year. A licensee pursuant to Article 8 of 
the Uniform Money Services Act shall pay an annual renewal fee of one thousand dollars ($1,000) 
before November 1 of each year or, if November 1 is not a business day, on the next business day. 

B. A licensee pursuant to Article 3 of the Uniform Money Services Act shall submit a renewal 
report with the renewal fee in a record signed under penalty of perjury that shall be in a form and 
in a medium prescribed by the director. The renewal report shall state or contain: 

. (1) a description of each material change in information submitted by the licensee in its 
original license application that has not been reported to the director on any required report; and 

(2) a list of the locations in New Mexico where the licensee or an authorized delegate of 
the licensee engages in check cashing or currency exchange, abeterl limited stations and mobile 
locations. 

C. Ifa licensee does not file a renewal report or pay its FSW fee by the renewal date or any 
extension of time granted by the director, the director shall send the licensee a notice of suspen- 
sion. Unless the licensee files the report and pays the renewal fee before expiration of ten days 
after the notice is sent, the licensee's license is suspended ten days after the director sends the 
notice of suspension. The suspension shall be lifted if, within twenty days after its license is sus- 
pended, the licensee: 

(1) files the report and pays the renewal fee; and 
(2) pays one hundred dollars ($100) for each day after suspension that the director did not 
receive the renewal report and the renewal fee. 

D. The director for good cause may grant an extension of the renewal date. 


History: 7a 2016; ch. 88, § 304. — '. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


ARTICLE 4 
CURRENCY EXCHANGE LICENSES > 


58-32-401. License required. 


A. A person shall not engage in currency exchange or advertise, solicit or hold itself out as 
providing currency exchange for which the person receives revenues equal or greater than five 
percent of total revenues unless the person: 

(1) is licensed pursuant to Article 4 we 82-401 mii 58-32-404 NMSA 1978] of the Uni- 
form Money Services Act; 

(2) is licensed for money transmission aeaokist to Article 2 [58-32-201 through 58-32-206 
NMSA 1978] of the Uniform Money Services Act; 

(8) is licensed for check cashing pursuant to Article 3 [58-32-301 through 58-32-304 NMSA 
1978] of the Uniform Money Services Act; or 

_ (4) -is an authorized delegate of a person licensed pursuant to Article 2 of the Uniform 

Money Services Act. 
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B. A license pursuant to Article 4 of the Uniform Money Services Act is coh transferable or as- 
signable. ) , _— 


History: Laws 2016, ch. 88, § 401. 7 division of the regulation and licensing department shall 
Effective dates. — Laws 2016, ch. 88, § 1007 makes » . promulgate such rules as are necessary to transition li- 
Laws 2016, ch. 88 effective January 1, 2017. censees pursuant to 58-20-1 NMSA 1978 to the Ycersing 


Temporary provisions. — Laws 2016, ch. 88, § 1005 provisions of the pep, Money Services Act. 
provided that the director of the financial institutions . 


58-32-402. Application for license. 


A. A person applying for a license pursuant to Article 4 of the Uniform Money Services Act 
shall apply in a record signed under penalty of perjury that shall be in a form and in a medium 
required by the director. Each form shall contain content as set forth by rule, instruction or a is 
dure of the director. The form shall include the following information:, 

(1). the legal name and residential and business addresses of the applicant if the applicant 
is an individual or, if the applicant is not an individual, the name of each partner, executive officer, 
manager and director; ; 

(2) the location of the principal office of the applicant; 

(3) complete addresses of other locations in New Mexico where the Deoliaaet proposes ie 
engage in currency exchange or check.cashing, including all limited stations and mobile locations; 

(4) adescription of the source of money and credit to be used by the applicant to engage in 
check cashing and currency exchange; and 

(5) other information the director reasonably requires with respect to the rte Epesen but 
not more than the director may require pursuant to Article 2 of the Uniform Money Services Act. 

B. In connection with an application for licensing pursuant to Article 4 of the Uniform Money 
Services Act, the applicant shall, at a minimum, furnish to the nationwide multistate licensing 
system and registry the following information in a form. and medium prescribed by the patiqnwids, 
multistate licensing system and registry: 

(1) the applicant's history and experience; and 

(2) an authorization for the nationwide multistate licensing system and registry and the 
director to obtain: ) 

(a) an independent credit report; and . 
(b) information related to any administrative, civil. or criminal findings by any gov- 
ernmental jurisdiction. 

C. A nonrefundable application fee of two thousand dollars ($2,000) and a noneatond nels li- 
cense fee of two thousand dollars ($2,000) shall accompany an application fora license pursuant to 
Article 4 of the Uniform Money Services Act. 


History: Laws 2016, ch. 88, § 402; 2019, ch. 144; § 20. "nationwide multistate licensing system and registry"; 
The 2019 amendment, effective July 1, 2019, replaced after each occurrence of "nationwide", deleted "mortgage" 
"nationwide mortgage licensing system and registry" with and added "multistate", 


58-32-403. Issuance of license. 


A. When an application is filed pursuant to Article 4 [58-32-401 through 58-32-404 NMSA 
1978] of the Uniform Money Services Act, the director shall investigate the applicant's financial 
condition and responsibility, financial and business experience, character and general fitness. The 
director may conduct an onsite investigation of the applicant, in New Mexico or in any other state 
or country, the reasonable cost of which the applicant shall pay. The director shall issue a license to » 
an applicant pursuant to Article 4 of the Uniform Money Services Act if the director finds: that all 
of the following conditions have been fulfilled: 

(1) the applicant has complied with Section 402 [58- 32-402 NMSA Lama of the Uniform 
Money Services Act; and 

(2) the financial condition and responsibility, financial and Lighidies experience, competence, 
character and general fitness of the applicant and the competence, experience, character and general 
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fitness of the executive officers, managers, directors and ‘persons in control of the applicant indicate 
that it is in the interest of the public to permit the applicant to engage in currency exchange. 

B. When an application for an original license pursuant to Article 4 of the Uniform Money 
Services Act is complete, the director shall promptly notify the applicant in a record of the date on 
which the application was determined to be complete and: 

(1) the director shall eerains or is the si eine within one indietleodh twenty days 
after that date; or- d 
(2). if the egnlicatioh | is sa approved or flenied within one hundred sha a resin after that date: 
(a) the application is deemed approved; and 
(b) the director shall issue the license; pursuant to Article 4 of the ‘Uniform Money 
Services Act, to take effect as of the first business day after expiration of the one-hundred-twenty- 
day period. 

C.. The director may for good cause extend the application period. 

D,.» An applicant whose application is denied a license by the director pursuant to'Article 4 of 
the Uniform Money Services Act may appeal the denial, within thirty days after receipt of the no- 
tice of the denial, and request a hearing. 


History: Laws 2016, ch. 88, § 408. "Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-404. , RéveWal of densa 


A. A license issued pursuant to Article 4 [58-32-401 thediigh 58-32-404 NMSA 1978] of the Uni- 
form Money Services Act shall expire on December 31 each year. A licensee pursuant to Article 4 of 
the Uniform Money Services Act shall pay an annual renewal fee of one thousand dollars ($1,000) 
before November 1 of each year or, if November 1 is not a business day, on the next business day.’ 

B. A licensee pursuant to Article 4 of the Uniform Money Services Act shall submit a renewal 
report with the renewal fee in a record signed under penalty of perjury that shall be in a form and 
in a medium prescribed by the director. The renewal report shall state or contain: 

(1) a description of each material change in information submitted by the licensee in its 
original license application that has not been reported to the director on any required report; and 

(2) a list of the locations in New Mexico where the licensee or an authorized delegate of 
the licensee engages in currency exchange or check cashing, including limited stations and mobile 
locations. 

C. Ifa licensee does not file a renewal report and pay its renewal fee by the renewal daté 
or any extension of time granted by the director, the director shall send the licensee a notice of 
suspension. Unless the licensee files the report and pays the renewal fee before expiration of ten 
days after the notice is sent, the licensee's license is suspended ten days after the director sends 
the notice of suspension. The suspension shall be lifted if, within twenty days after its license is 
suspended, the licensee: 

(1) files the report and pays the renewal fee; and 
(2) pays one hundred dollars ($100) for each day after suspension that the director did not 
receive the renewal report and the renewal fee. 

D. The director for good cause may grant an extension of the renewal date. 

History: Laws 2016, ch. 88, § 404. ; ' ‘Effective dates. — Laws 2016, ch. 88, § 1007 makes 

Laws 2016, ch. 88 effective January 1, 2017. 


ARTICLE 5 
AUTHORIZED DELEGATES 
58-32-501. Relationship between licensee and authorized delegate. 


A. As used in this section, "remit" means: 
(1) to make direct payments of money to a licensee or its representative authorized to re- 
ceive money; or 
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(2) to deposit money in a bank in an account specified by the licensee: . 

B. Acontract between a licensee and an authorized delegate shall require the wutHoniadd dele- 
gate to operate in full compliance with the Uniform Money Services Act. The licensee shall furnish 
in a record to each authorized delegate policies and procedures sufficient for compliance with the 
Uniform Money Services Act. 

C. For each authorized delegate, the Neuapstie head maintain records that demonstrate the li- 
' eensee conducted a reasonable background investigation of each authorized delegate. A licensee 
shall preserve those records for at least five years after the authorized delegate's most recent des- 
ignation by the licensee. 

D. An authorized delegate shall remit all money owing to the licensee in accordance with the 
terms of the contract between the licensee and the authorized delegate. 

E. Ifa license is suspended or revoked or a licensee does not renew its license, the director 
shall notify all authorized delegates of the licensee whose names are in a record filed with the 
director of the suspension, revocation or nonrenewal. After notice is sent or publication ‘is made, 
an authorized delegate shall immediately cease to provide money services as a aslerae of the 
licensee. 

F, An authorized delegate shall not provide money services outage the scope of BeEviey per- 
missible pursuant to the contract between the authorized delegate and the licensee, except ac- 
tivity in which the authorized delegate is authorized to engage pursuant to Article 2 [58-32-201 
through 58-32-206 NMSA 1978], 3 [58-32-301 through 58-32-304 NMSA 1978] or 4 [58-32-401 
through 58-32-404 NMSA 1978] of the Uniform Money Services Act. An authorized delegate of 
a licensee holds in trust for the benefit of the licensee all money net of fees received from money 
transmission. 

G. An authorized delegate shall not use a subdelegate to siceenere: money services on hebalé of 
a licensee. 

H. Whenever a licensee first advises the director of the identity of. a een dels 
the licensee shall pay a nonrefundable fee of twenty-five dollars ($25.00) for each proposed 
delegate. 


History: Laws 2016, ch, 88, § 501. ’ Effective dates, —.Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-502. Unauthorized activity. 


‘A person shall only act as a delegate for a licensee, A person that provides money services on 
behalf of a person not licensed pursuant to the Uniform Money Services Act is considered to act in 
its own capacity and may be subject to civil and criminal penalties for providing money services 
without a license. 


History: Laws 2016, ch. 88, § 502. , Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1,2017. — 


ARTICLE 6 
EXAMINATIONS; REPORTS; RECORDS 


58-32-601. aatubrlty to conduct examinations. 


A. The director may conduct an annual examination of a licensee or of any of its authorized - 
delegates upon forty-five days' notice in a record to the licensee. 

B. The director may examine a licensee or its authorized delegate at any time, without notice, 
if the director has reason to believe that the licensee or authorized delegate is engaging in an un- 
safe or unsound practice or has violated or is violating the Uniform Money Services Act or a rule 
adopted or an order issued pursuant to that act. 


510 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


58-32-602 UNIFORM MONEY SERVICES 58-32-603 


C. Ifthe director concludes that an onsite examination is necessary pursuant to Subsection A 
of this section, in New Mexico or in any other state or country, the licensee shall pay the reason- 
able cost of the examination. 

D. Information obtained during an examination pursuant to the Uniform Money Services Act 
may be disclosed only as provided in Section 607 [58-82-607 NMSA 1978] of that act. 


History: Laws 2016, ch. 88, § 601. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-602. Cooperation. 


The director may consult and cooperate with other state agencies, agencies of another state or 
of the United States or the nationwide multistate licensing system and registry in enforcing and 
administering the Uniform Money Services Act. They may jointly pursue examinations and take 
other official action that they are otherwise empowered to take. 


History: Laws 2016, ch. 88, § 602; 2019, ch. 144, § 21. "nationwide multistate licensing system and registry”; 


The 2019 amendment, effective July 1,2019, replaced . after "nationwide", deleted "mortgage" and added "multi- 
"nationwide mortgage licensing system and registry" with state”. 


58-32-603. Reports. 


A: A licensee shall file with the director a record signed under penalty of perjury that shall be 
in a form and in a medium prescribed by the director and that shall contain any material change 
in information provided in the licensee's application or the information provided by the licensee 
to the nationwide multistate licensing system and registry. The record shall be filed within fifteen 
business days after the licensee has reason to know of the change. 

B. A licensee shall file with the director within forty-five days after the end of each fiscal quar- 
ter a record signed under penalty of perjury that shall be in a form and in a medium prescribed by 
the director and that shall contain a current list of all authorized delegates and locations in New 
Mexico where the licensee or an authorized delegate of the licensee provides money services, in- 
cluding limited stations and mobile locations. The licensee shall state the name and street address 
of each location and authorized delegate. 

C. Alicensee shall file a report with the director within one business day after the licensee has 
reason to know of the occurrence of any of the following events: 

(1) the filing of a petition by or against the licensee pursuant to the United States Bank- 
ruptcy Code for bankruptcy or reorganization; 

(2) the filing of a petition by or against the licensee for receivership, the commencement of 
any other judicial or administrative proceeding for its dissolution or reorganization or the making 
of a general assignment for the benefit of its creditors; 

(3) the commencement of a proceeding to revoke or suspend its license in a state or coun- 
try in which the licensee engages in business or is licensed; 

(4) the cancellation or other impairment of the licensee's bond or other security; 

(5) a charge or conviction of the licensee or of an executive officer, manager, director or 
person in control of the licensee for a felony; or ; 

(6) acharge or conviction of an authorized delegate for a felony. 

D. ‘The report required pursuant to Subsection C of this section shall be a record signed under 
penalty of perjury and in a form and in a medium prescribed by the director and shall describe the 
event requiring the report. : 


¥ 


History: Laws 2016, ch. 88, § 603; 2019, ch. 144, § 22. "nationwide multistate licensing system and registry”; in 
Cross references. — For the federal Bankruptcy Code, Subsection A, after "nationwide", deleted "mortgage" and 
see 11 U,S.C. § 101 et seq. added "multistate". 


The 2019 amendment, effective July 1, 2019, replaced 
"nationwide mortgage licensing system and registry" with 
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58-32-604. Change of control. 


A. A licensee shall: 
(1) . give the director notice,in a record signed under penalty of perjury ina ra andina 
medium prescribed by the director of a proposed change of control within fifteen days after learn- 
ing of the proposed change of control; 
(2) request approval by the director of the proposed change of control; and 
(3) submit a nonrefundable fee of two thousand dollars ($2,000) with the notice. 

B. After review of a request for approval pursuant to Subsection A of this section, the direc- 
tor may require the licensee to provide in a record signed under penalty of perjury in a form and 
in a medium prescribed by the director additional information concerning the proposed persons 
in control of the licensee. The additional information shall be limited to the same types required 
of the licensee or persons in. control of the licensee as part.of its original license or renewal hd 
plication. 

C. The director shall approve a request for change of control pursuant to. Sboaghicin A of this 
section if, after investigation, the director determines that the person or group of persons request- 
ing approval has the competence, experience, character and general fitness to. operate the licensee 
or person in control of the licensee in a lawful and proper manner and that the public interest will 
not be jeopardized by the change of control. 

D, When an application for a change of control pursuant to Article 6 [58-32-601 through 58- 
32-607 NMSA 1978] of the Uniform Money Services Act is complete, the director shall notify the 
licensee in a record of the date on which the request was determined to be complete and: 

(1). the director shall approve or deny the request within one hundred twenty days after 
that date; or 

(2) ifthe request is not approved or denied city one hundred twenty days after that date: 

(a) the request.is deemed approved; and _. 
(b) the director shall permit the change of control, ‘pursuant to this section, to take 
effect as of the first business day after expiration of the one-hundred- -twenty-day period, 

E....The director, by rule or order, may exempt.a person from any of the requirements of Para- 
graphs (2) and (3) of Subsection A of this section if it is in the public interest to do.so. 

F. Subsection A of this section does not apply to a public offering of securities. 

G. . Before filing a request for approval to acquire control of a licensee or person in control ofa 
licensee, a person may request in a record a determination from the director as to whether the per- 
son would be considered a person in control of a licensee, upon consummation of a proposed trans- 
action, If the director determines that the person would not be a person in control of a licensee, the 
director shall enter an order to that effect.and the proposed person and transaction is not subject 
to the requirements of Subsections A through C of this section. 


: 


History: Laws 2016, ch. 88, § 604. “y Effective titan — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch, 88 effective January 1, 2017. 


y 


58-32-605. Records. 


A. A licensee shall maintain the following records for determining its compliance with the Uni- 

form Money Services Act for at least three years: _ 

(1) arecord of each payment instrument or stored-value obligation sold; 

(2) a general ledger posted at least monthly containing all asset, liability, capital, income 
and expense accounts; ) 

(3) bank statements and bank mip a records; 

(4) records of outstanding payment instruments and stored-value obligations; 

(5) _ records of each payment instrument and stored-value obligation paid within the three- 
year period; 

(6) a list of the last known names and addresses of all of the licensee's authorized del- 
egates; and 

(7) any other records the director reasonably requires by rule. 
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B. The items specified in Subsection A of this section may be maintained in writing, electroni- 
cally or in any other form of record that is permitted by the director. 

C. Records may be maintained outside New Mexico if they are made accessible to the director 
on seven business-days' notice that is sent in a record. 

D. All records maintained by the licensee as required in Subsections A through C of this sec- 
tion are open to inspection by the director pursuant to Section 601 [58-32-601 NMSA 1978] of the 
Uniform Money Services Act. 


History: Laws 2016, ch. 88, § 605. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-606. Money laundering reports. 


A. A licensee and an authorized delegate shall file with the New Mexico attorney general all 
reports required by federal currency reporting, recordkeeping and suspicious transaction report- 
ing requirements as set forth in 31 U.S.C. Section 5311 et seq. (1994) or any successor law; and 
other federal and state laws pertaining to money laundering. 

B. The timely filing of a complete and accurate report required under Subsection A of this sec- 
tion with the appropriate federal agency is compliance with the requirements of that subsection, 
unless the director notifies the licensee that the New Mexico attorney general has notified the 
director that reports of this type are not being regularly and comprehensively made available by 
the federal agency to the New Mexico attorney general. 

C. In connection with each transaction that involves transmitting money in an amount of one thou- 
sand dollars ($1,000) or more, whether sending or receiving, a licensee or, for a transaction conducted 
through an authorized delegate, an authorized delegate, shall retain a record of each of the following: 

(1) the name and social security or taxpayer identification number, if any, of the individual 
presenting the transaction and of the person and the entity on whose behalf the transaction is to 
be effected; 

(2) the type and number of the customer's verified photographic identification as described 
in 31 Code of Federal Regulations Section 1010.312 or any successor regulations; 

(8) the customer's current occupation; 

(4) the customer's current residential address; and 

(5) the customer's signature. 

D. The provisions of Subsection C of this section shall not apply to transactions by which a 
licensee's customer is making a bill payment to: 

(1) acommercial creditor pursuant to a contract between the licensee and the commercial 
creditor; or 

(2) a utility company. 


History: Laws 2016, ch. 88, § 606. Effective dates. — Laws 2016, ch: 88, § 1007 makes 
- Laws 2016, ch. 88 effective January 1, 2017. 


58-32-607. Confidentiality. 


A. Except as otherwise provided in Subsection.B of this section, all information or reports 
obtained by the director from an applicant, licensee or authorized delegate and all information 
contained in or related to examination, investigation; operating or condition reports prepared by, 
on behalf of or for the use of the director, or financial statements, balance sheets or authorized 
delegate information, are confidential and are not subject to disclosure pursuant to the Public Re- 
cords Act [Chapter 14, Article 3 NMSA 1978] or any similar law. 

B.. The director may disclose information not otherwise subject to disclosure pursuant to Sub- 
section A of this section to representatives of state or federal agencies who promise in a record 
signed under penalty of perjury in a form and in a medium prescribed by the director that they 
will maintain the confidentiality of the information or if the director finds that the release is rea- 
sonably necessary for the protection of the public and is in the interests of justice and the licensee 
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has been given not fewer than ten days’ motite in a record by the director of the minechart s intent to 
release the information. 

C. This section does not neahohat the ‘ication from rligdlosing ne the enbiid a list of persons li- 
censed pursuant to the Uniform Money Services Act or the aggregated financial data weg faire 
those licensees. 


History: Laws 2016, ch. 88, § 607. Effective dates. — Laws 2016, ch. 88, § iach: 
Laws 2016, ch. 88 effective January 1, 2017. 


ARTICLE 7 
PERMISSIBLE INVESTMENTS 


58-32-701. Maintenance of permissible investments. 


A. A licensee shall maintain at all times permissible investments that have a market value 
computed in accordance with generally accepted accounting principles of not less than the aggre- 
gate amount of all of its outstanding payment instruments and stored-value obligations issued or 
sold in all states and money transmitted from all states by the licensee. 

B. The director, with respect to any licensees, may limit'the extent:to which‘a type of invest- 
ment within a class of permissible investments may be considered a permissible investment, ex- 
cept for money and certificates of deposit issued by a‘bank. The director by rule may prescribe or 
by order allow other types of investments that the director determines to pave a ssa substan- 
tially equivalent to other permissible investments. 

C. Permissible investments, even if commingled with other assets of the licensee, are held i in 
trust for the benefit of the purchasers and holders of the licensee's outstanding payment instru- 
ments and stored-value obligations in the event of bankruptcy or receivership of the licensee. 


History: Laws 2016, ch. 88, § 701. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-702. Types of permissible investments. 


A. Except to the extent otherwise limited by the director naaeent to Section 701 [58-32-701 
NMSA 1978] of the Uniform Money Services Act, the cies investments are "e permissible pursu- 
ant to Section 701 of that act: 

(1) cash, a certificate of deposit or senior debt obligation of an insured decostbiry institu- 
tion as defined in Section 3 of the Federal Deposit Insurance Act; 

(2) a banker's acceptance or bill of exchange that is eligible for purchase upon PE 
ment by a member bank of the federal reserve system and is eligible for purchase by a federal 
reserve bank; 

(3) an investment bearing a rating of one of the three highest grades as defined by a na- 
tionally recognized organization that rates securities; 

(4) an investment security that is an obligation of the United States or a department, 
agency or instrumentality thereof; an investment in an obligation that is guaranteed fully as to 
principal and interest by the United States; or an investment in an ShHeetios of a state or a gov- 
ernmental subdivision, agency or instrumentality thereof; : 

(5). receivables that are payable to‘a licensee from its authorized delegates, in the ordinary 
course of business, pursuant 'to:contracts that are not more than ten days past due or doubtful of 
collection if the aggregate amount of receivables pursuant to this paragraph does not exceed fifty 
percent of the total permissible investments of 'a licensee and the licensee does not hold at one 
time receivables pursuant to this paragraph in any one person aggregating more than ten bibitt 
of the licensee's total permissible investments; and 

(6) a share or a certificate issued by an open-end dnaiapertient investment company 
that is registered with the United States securities and exchange commission pursuant to the 
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federal Investment Company Act of 1940. and whose portfolio is restricted by the management 
company's investment policy to investments specified in es (1) eee (4) of this 
subsection. 

»B: The following investments are permissible sfichirtii to Section 701 of the Uniform Money 
Services Act, but only to the extent specified: 

(1) ‘an interest-bearing bill, note, bond or debenture of a person whose equity ‘shares are 
traded on a national securities exchange or on a national over-the-counter market, if the aggregate 
of investments pursuant to this paragraph does not exceed twenty.percent of the total permissible 
investments of a licensee and: the licensee does not at one: time hold investments pursuant to this 
paragraph in any one person aggregating more than ten percent of the licensee's total permissible 
investments; 

(2) a share of a person traded on a:national securities exchange or a national over-the- 
counter market or a share or a certificate issued by an open-end management investment com- 
pany that is registered with the United States securities and exchange commission pursuant to 
the federal Investment Company Act of .1940 and whose portfolio is restricted by the management 
company's investment policy to shares of a person traded on a national securities exchange or a 
national over-the-counter market, if the aggregate of investments pursuant to this paragraph does 
not exceed twenty percent of the total permissible investments ofa licensee and the licensee does 
not at one time hold investments in any one person aggregating more than ten percent of the li- 
censee's total permissible investments; 

(3) ademand-borrowing agreement made to a.corporation or a subsidiary of a corporation 
whose securities are traded on a national securities exchange, if the aggregate of the amount of 
principal and interest outstanding pursuant to demand-borrowing agreements pursuant to this 
paragraph does not exceed twenty percent of the total permissible investments of a licensee and 
the licensee does not at one time hold principal and interest outstanding pursuant to demand- 
borrowing agreements pursuant to this paragraph with any one person aggregating more than ten 
percent of the licensee's total permissible investments; and 

(4) any other investment the director designates, to the extent specified by the director. 

C. The aggregate of investments pursuant to Subsection B of this section shall not exceed 
fifty percent of the:total permissible investments of a licensee calculated in accordance with Sec- 
tion 701 of the Uniform Money Services Act. 


History; Laws 2016, ch. 88, § 702. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Cross references. — For the Federal Deposit Insur- Laws 2016, ch. 88 effective January 1, 2017. 

ance Act, see 12 USC § 1811 et seq. 
For the Investment ge Act of 1940, see 15 U.S.C. 

§ 80a-1 et seq. 


ARTICLE 8 
ENFORCEMENT 


58-32-801. Suspension and revocation; receivership. 


A. The director may suspend or revoke a license, place a licensee in receivership or order a 
licensee to revoke the designation of an authorized delegate if: 

(1) the licensee violates the Uniform Money Services Act or a rule adopted or an order is- 
sued pursuant to that act; 

(2) the licensee does not cooperate with an examination or investigation by the director; 

(3) the licensee engages in fraud, intentional misrepresentation or gross negligence; 

(4) an authorized delegate is convicted of a violation of a state or federal anti-money laun- 
dering statute, or violates a rule adopted or an order issued pursuant to the Uniform Money Ser- 
vices Act, as a result of the licensee's willful misconduct or willful blindness; 

(5) the competence, experience, character or general fitness of the licensee, authorized del- 
egate, person in control of a licensee or responsible person of the licensee or authorized delegate 
indicates that it is not in the public interest to permit the person to provide money services; 
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(6) the licensee engages in an unsafe or unsound practice; , ndsavrihlews 

(7) the licensee is insolvent, suspends payment of its obligations or makes a general a as- 
signment for the benefit of its creditors; or 

(8) the licensee does not remove an authorized delegate after the director issues and serves 
upon the licensee a final order, including a sarap that the authorized delegate has violated the 
Uniform Money Services Act. 

B. In determining whether a licensee is cribeging in an unsafe or unsound viteaitines the direc- 
tor may consider the size and condition of the licensee's money transmission, the magnitude of the 
loss, the gravity of the violation of the Uniform Money Services Act and the previous conduct of the 
person involved. 

History: Laws 2016, ch. 88, § 801. v Effective dates,.— Laws 2016, ch. 88, § 1007 makes 

Laws 2016, ch. 88 effective January 1, 2017. 


58-32-802. Suspension and revocation of authorized delegates. 


A. The director may issue an order suspending or PSHE the designation of an authorized 
delegate if the director finds that: 

(1) the authorized delegate violated the Uniform Meer Services rit or a rule adopted or 
an order issued pursuant to that act; 

(2) the authorized delegate did not cooperate with an examination or investigation Pai Hoe 
director; 

(3): the authorized lelauate pr Doce in fraud, intentional gi sap Saecag ora or gross neg- 
ligence; 

(4) ‘the authorized delegate is bites of a violation of a sete or federal anti-money laun- 
dering statute; 

(5) the competence, experience, character or general fitness of the authorized delegate or a 
person in control of the authorized delegate indicates that it is not in the public interest to perms 
the authorized delegate to provide money services; or 

(6) the authorized delegate is engaging in an unsafe or unsound practice. 

B. In determining whether an authorized delegate is engaging in an unsafe or unsound prac- 
tice, the director may consider the size and condition of the authorized delegate's provision of 
money services, the magnitude of the loss, the gravity of the violation of the Uniform Money Ser- 
vices Act or a rule adopted or order issued pursuant to that act and the PISTONS, conduct of the 
authorized delegate. 

C. An authorized delegate may apply for relief from a suspension or domino of desienbetid 
as an authorized delegate according to procedures prescribed by the director. 


History: Laws 2016, ch. 88, § 802. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-8038. Orders to cease and desist. 


A. Ifthe director determines that a violation of the Uniform Money Services Act, or of a rule 
adopted or an order issued pursuant to that act, by a licensee or authorized delegate is likely to 
cause immediate and irreparable harm to the licensee, its customers or the public as a result of the 
violation, or causes insolvency or significant dissipation of assets of the licensee, the director may 
issue an order requiring the licensee or authorized delegate to cease and desist from the violation. 
The order becomes effective upon service of it upon the licensee or authorized delegate. 

B. The director may issue an order against a licensee to cease and desist from providing money 
services through an authorized delegate that is the subject of a separate order by the director. 

C. An order to cease and desist remains effective and enforceable pending the completion of an 
administrative proceeding pursuant to Section 58-32-901 or 58-82-902 NMSA 1978. 

_D. Alicensee or an authorized delegate that is served with an order to cease and desist may pe- 
tition the district court for a judicial order setting aside, limiting or suspending the enforcement, 
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operation or effectiveness of the order pending the completion of an administrative proceeding 
pursuant to Section 58-32-901 or 58-32-902 NMSA 1978. 

E. An order to cease and desist expires unless the director commences an administrative pro- 
ceeding pursuant to Section 58-32-901 or 58-32-902 NMSA 1978 within ten days after it is issued. 


History: Laws 2016, ch. 88, § 803; 2019, ch. 75, § 1. Money Services Act and changed "801 or 802 of the Uni- 
_ The 2019 amendment, effective June 14, 2019, made form Money Services Act" to "58-32-901 or 58-32-902 
technical changes to certain provisions of the Uniform NMSA 1978" throughout. 


58-32-804. Consent orders. 


The director may enter into a consent order at any time with a person to resolve a matter aris- 
ing pursuant to the Uniform Money Services Act or a rule adopted or order issued pursuant to that 
act. A consent order shall be signed by the person to whom it is issued or by the person's autho- 
rized representative and shall indicate agreement with the terms contained in the order. A consent 
order may provide that it does not constitute an admission by a person that the Uniform Money 
Services Act or a rule adopted or an order issued pursuant to that act has been violated. 


History: Laws 2016, ch. 88, § 804. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-805. Emergency orders. 


A. The director may issue an emergency order, without prior notice and an, opportunity for 
hearing, if the director finds that: 

(1) the action, violation or condition that is the basis for the order: 

(a) has caused or is likely to cause the insolvency of the licensee; 

(b) has caused or is likely to cause the substantial dissipation of the licensee's assets 
or earnings; 

(c) has seriously eeaner or is likely to seriously weaken the condition of the li- 
censee; or pans , 
(d) has seriously prejudiced or is likely to seriously prejudice the interests of the li- 
censee, a purchaser of the licensee's money services or the public; and 

(2). immediate action is necessary to protect the interests of the licensee, a 1 Buphaaer of 
the licensee's money services or the public. 

B. In connection with and as directed by an emergency order, the director may secure the re- 
cords and assets of a licensee or authorized delegate that relate to the licensee's money services 
business. 

C, An emergency order shall: 

(1) state the grounds on which the order is based; 

(2) advise the person against whom the order is directed that the order takes effect imme- 
diately, and, to the extent applicable, require the person to immediately cease and desist from the 
conduct or violation that is the subject of the order or to take the affirmative action stated in the 
order as necessary to correct a condition resulting from the conduct or violation or as otherwise 
appropriate; 

(3) be delivered by personal delivery or sent by certified mail, return receipt requested, to 
the person against whom the order is directed at the person's last known address; and 

(4) include a notice that a person may request a hearing on the order by filing a written 
request for a hearing with the director not later than the fifteenth day after the date the order is 
delivered or mailed. 

D. An emergency order takes effect as soon as a fhe order is served on the person against whom 
the order is directed. - . 

E. A licensee or authorized delegate against whom an emergency order is directed must sub- 
mit a written certification to the director, signed by the licensee or authorized delegate, and their 
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principals and responsible individuals, as applicable, and each person named in the order, stating 
that each person has received a copy of and has read and understands the order. 

F. Unless the director receives. a’ written request for a hearing from a person against whos an 
emergency order is directed not later than the fifteenth day after the date the order is delivered or 
mailed, the order is final as to that person on the iene er ye aie sat date the order is delivered 
or mailed. 

G. Arequest for a nedvinis does not stay an emergency Tear ¢: 

H. A hearing on an emergency order takes precedence over any other matter pending before 
the director and must be held not later than the tenth day after the date the director receives the 
written request for hearing unless a hearing officer extends the period for good ‘cause or the par- 
ties agree to a later hearing date. 

I. A final emergency order may be appealed to ae district court as provided in Section 39-3-1.1 
NMSA 1978. 


History: Laws 2016, ch. 88, § 805. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. i 


58-32-806, Civil penalties. 


The director may assess a civil penalty against a person that violates the Uniform Money Ser- . 
vices Act or a rule adopted or an order issued pursuant to that act in an amount not to exceed one 
thousand dollars ($1,000) per day for each day the violation is outstanding. 


History: Laws 2016, ch. 88, § 806. , Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-807. Criminal penalties. 


A. Aperson who intentionally makes a false statement, misrepresentation or false certification 
in a record filed or’ required to be maintained pursuant to the Uniform Money Services Act or who 
intentionally makes a false entry or omits a material entry in such a record is guilty of a fourth 
degree felony. 

B. A person who knowingly engages in an activity for which a eins is required pursuant to 
the Uniform Money Services Act without being licensed pursuant to that act and who receives 
more than two thousand five hundred dollars ($2,500) in adil bgt ie within a Sey tae period 
from this ‘activity is guilty of a fourth degree felony. 

C. A person who knowingly engages in an activity for which a license is required pursuant to 
the Uniform Money Services Act without being licensed pursuant to that act and who receives two 
thousand five hundred dollars ($2,500) or less in Peale ops within a thirty-day period from 
this activity is guilty ofa misdemeanor. 


History: Laws 2016; ch. 88, § 807. - Effective dates. — Laws 2016, ch. 88, § 1007 makes 
. Laws 2016, ch. 88 effective January 1, 2017. 


58-32-808. Unlicensed persons. 


A. Ifthe director has reason to believe that a‘person has violated or is violating Section 201, 
301 or 401 [58-32-201, 58-32-301, 58-32-401 NMSA 1978] of the Uniform Money Services Act, 
the director may issue an order to show cause why an order to cease and desist should not issue . 
requiring that the’  paNSOR cease and desist from the violation of Section 2043 301 or 401 of sito 
act. 

B. In an emergency, the aivacies may pata the district court for the i issuance of ¢ a temporaty 
restraining order ex parte pursuant to the rules of civil procedure. 

C. An order to cease and desist becomes effective upon service of it upon the person. | 
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D. An order to cease and desist remains effective and enforceable pending the completion of an 
administrative proceeding pursuant to Sections 901 and 902 [58-32-901, 58-32-902 NMSA 1978] of 
the Uniform Money Services Act. 

E. A person that is served with an order to cease and desist for violating Section 201, 301 or 
401 of the Uniform Money Services Act may petition the district court for a judicial order setting 
aside, limiting or suspending the enforcement, operation or effectiveness of the order pending the 
completion of an administrative proceeding pursuant to Sections 901 and 902 of that act. 

F. An order to cease and desist expires unless the director commences an administrative pro- 
ceeding within ten days after it is issued. 


History: Laws 2016, ch. 88, § 808. ‘netective dates. ‘Laws 2016 ch. 88, § 1007 makes 
Laws 2016, ch, 88 effective January 1, 2017. 
ARTICLE 9 


ADMINISTRATIVE PROCEDURES 


58-32-901. Powers of director. 


A. The director may act on the director's own initiative or in response to complaints and may 
receive complaints, take action to obtain voluntary compliance with the Uniform Money Services 
Act, refer cases to the office of the attorney general or any other state agency or agency of another 
state or the United States and seek or provide remedies as provided in the Uniform Money Ser- 
vices Act. 

B. The director may investigate and examine, in New Mexico or in any other state or country, 
by subpoena or otherwise, the activities, books, accounts and records of a person that provides or 
offers to provide money services, or a person to which a licensee has delegated its obligations pur- 
suant to an agreement or the Uniform Money Services Act, to determine compliance with the Uni- 
form Money Services Act. Information that:identifies individuals who have agreements with the 
licensee shallnot be disclosed to the public. In connection with the investigation, the director may: 

(1) charge the person the reasonable expenses necessarily incurred to conduct the exami- 
nation; and 

(2) require or permit a person to file a statement under oath as to all the facts and circum- 
stances of a matter to be investigated. 

C. The director may enter into cooperative arrangements with other state agencies or agencies 
of another state or of the United States, or the nationwide multistate licensing system and regis- 
try, and may exchange with any of those entities information about a licensee, including informa- 
tion obtained during an examination of the licensee. 

D. The director may bring an action to enforce the Uniform Money Services Act in New Mexico 
or in any other state or country. 

E. The director may recover the reasonable expenses of enforcing the Uniform Money Services 
Act pursuant to Article 8 of that act, including nongovernmental attorney and expert witness fees 
based on the hours reasonably expended and the hourly rates for attorneys and expert witnesses 
of comparable’ experience in the community. 


History: Laws 2016, ch. 88, § 901; 2019, ch. 144, § 23. "nationwide multistate licensing system and registry"; in 
The 2019 amendment, effective July 1, 2019, replaced Subsection C, after "nationwide", deleted "mortgage" and 
"nationwide mortgage licensing system and registry" with added "multistate". 


58-32-902. Hearings. 


Except as otherwise provided in Subsection C of Section 205 [58-32-205 NMSA 1978], Subsec- 
tion C of Section 304 [58-32-304 NMSA 1978], Subsection C of Section 404 [58-32-404 NMSA 1978] 
and Sections 803, 805 and 808 [58-32-803, 58-32-805, 58-32-808 NMSA 1978]of the Uniform Money 
Services Act, the director shall not suspend or revoke a license, place a licensee in receivership, 
issue an order to cease and desist, suspend or revoke the designation of an authorized delegate or 
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assess a civil penalty without notice and an opportunity to be heard. The director shall:also hold a 
hearing when requested to do so by an applicant whose application fora license is denied. 


History: Laws 2016, ch. 88, § 902. - =. Effective dates. — Laws 2016, ch. 88, § 1007 makes 
re ) Laws 2016, ch, 88 effective January 1, 2017. 


ARTICLE 10 
MISCELLANEOUS sieereuemprediee 


58-32-1001. Uniformity of application and construction, 


In applying and construing the Uniform Money Services Act, consideration shall be given to the 
need to promote uniformity of the law with respect.to its subject matter among states that enact it. 


History: Laws 2016, ch. 88, § 1001.0 a ' . Effective dates. — Laws 2016, ch. 88, § 1007 makes 
Laws 2016, ch. 88 effective January 1, 2017. 


58-32-1002. Rules. 


The director may promulgate rules to administer and enforce the Uniform Money Services Act, 
including rules necessary or appropriate to: : 

A. implement and clarify the Uniform Money Services Acti 

B. preserve and protect the safety and soundness of money services bifsinianaes’s 

C. protect the interests of purchasers of money services,and of the public; . : | 

D. protect against-drug trafficking, terrorist funding and money laundering, structuring or a 
related financial crime;.and., 

E. recover the cost of administering and eafole uit the Liaiform Money Services Act and other ap- 
plicable law by imposing and, collecting proportionate and equitable fees and costs for notices, appli- 
cations, examinations, investigations and other actions required to achieve the purposes of that.act. 


History: Laws 2016, ch. 88, § 1002. | Effective adteel — Laws 2016, a 88, § 1007 makes 
Laws 2016, ch. 88 effective January aly 2017. 


58-32-1003. Appointment of secretary of state as agent for service of 
process; forwarding of process; consent to jurisdiction. 


A. A licensee, an authorized delegate or a person who knowingly engages in activities that are 
regulated by the Uniform Money Services Act and require a license, with or without filing an ap- 
plication or holding a license, is deemed to have: 

(1) consented to the jurisdiction of the courts of this state over the licensee, autiioriad 
delegate or person for all actions arising pursuant to the Uniform Money Services Act; 

(2), consented to the venue in New Mexico for all actions arising pursuant to the Uniform 
Money Services Act, as venue is provided pursuant to Chapter 38, Article 3 NMSA.1978, and to the 
convenient forum of the courts in any such venue; and 

(3) appointed the secretary of state as the lawful agent of the licensee, authorized delegate 
or person for the purpose of accepting service of process in all actions arising pursuant to the Uni- 
form Money Services Act. 

B. Within three business days after service of process upon the secretary of state, the secretary 
of state shall transmit by certified mail copies of all lawful process accepted by: the. secretary of 
state as an agent to that person at the person's last known address. Service of process shall be 
deemed complete three business days after the secretary of state deposits the copies of the docu- 
ments in the United States mail: 

C. The provisions of this section are cumulative and do not’diminish the provisions of any 
other law that: 
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(1) provide for the New Mexico courts to have jurisdiction over:a person; 
(2) provide for venue in New Mexico of any action; or 
(3) provide for any other jeakne af aeINg process upon a peranny 


- 


History: Laws 2016, wh. 88, § 1003. Effective dates. — SWE 2016, ch. 88, § 1007. makes 
Laws 2016, ch. 88 effective January 1, 2017. 


t 


58-32-1004. Money services s regulatory sacrenmle created; purpose; 
appropriation. 


_A. The "money services regulatory fund" is created as.a a sence fund,in the state treasury 
and shall be administered by the financial institutions. division of the regulation and licensing de- 
partment. The fund shall consist of application, licensing, renewal, investigation and any other 
fees received that are associated with the costs of administering the Uniform Money Services Act 
and any money that.is appropriated or donated or that otherwise accrues to the fund, Money in the 
fund shall be invested by the state investment, officer in the manner that land grant. permanent 
funds are invested pursuant to Chapter 6, Article 8 NMSA 1978. Income, from investment of the 
fund shall be credited to the fund. 

B. Money in the money services regulatory fund is subject to appropriation ae the legislature 
to the financial institutions division of the regulation and licensing department, to carry out the 
provisions of the Uniform Money Services Act. 

C. Money shall be disbursed from the money services regulatory fund only on | warrant of the 
secretary of finance and administration upon vouchers signed by the director of the financial in- 
stitutions division or the director's authorized representative. Any unexpended or unencumbered 
balance remaining at the end of a fiscal year shall not revert to the general fund. 


History: Laws 2016, ch. 88, § 1004. Effective dates, — Laws 2016, ch. 88, § 1007 makes 
; Laws 2016, ch. 88 effective January 1, 2017. 
ARTICLE 383 
° 
New Mexico Work and Save 
Sec, Sec. 
58-33-1. Short title. 58-33-8. New Mexico retirement plan marketplace. 
§8-33-2. Definitions. 58-33-9. ‘New Mexico work’ and save IRA program; cre- 
58-33-3. Board created; organization. Li ated; implementation. 
58-33-4, Board; scope of authority; powers and aria 58-33-10. Policies and procedures for the New Mexico 
58-33-5. Confidentiality of participant and account infor- work and save IRA program. ~ 
mation; application of other laws. 58-33-11: Protection for covered employers. °° 

58-33-6. Executive director; powers and duties. §8-33-11.1.. Board and state not guarantors. 
58-33-7.. Board and board employee requirements and 58-33-12. Annual report. 


prohibitions; conflicts of interest. 


Chapter 58, Article 33 NMSA 1978 may be cited as the "New Mexico Work and Save Act": | 


History: Laws 2020, ch. 7, § 1; 2021, ch. 46, § 1. B. New Mexico work and save shall be implemented so 


Temporary NaN igightne a Laws 2020, ch. 7, § 13 pro- that covered employees may begin contributing to New 
vided: Mexico work and save-no later than January 1, 2022. 

A. The New ce tne retirement plan marketplace shall The 2021 amendment, effective June 18, 2021, deleted 
be implemented no later than July 1, 2021, "This act" and added "Chapter 58, Article 33 NMSA 1978. 


58-33-2. Definitions. | 


As used in the New Mexico Work and Save Act: 
A. "board" means the New Mexico work and save board; 
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B. "board member" means a member of the board; 

C. "covered employee" means a person who is at least eightéen years of age and who is em- 
ployed by a covered employer, either full time or parttime, or a‘person who is self-employed as a 
sole proprietor or an independent contractor; -provided that "covered employee" does not include 
an employee: 

(1) covered siti the federal Railway Labor Act; 

(2) on whose behalf an employer makes contributions to a multi- ae Sete trust 
fund pursuant to the federal Taft-Hartley Act; or 

(3) of federal, state or local governments or any agency, efvney hence board, commission, 
institution or instrumentality of those governments; 

D. "covered employer" means a person engaged in a business, industry, profession, trade, non- 
profit or other enterprise with its primary place of business physically located in New Mexico, but 
does not include a federal, state or local government or any agency, department, board, commis- 
sion, institution or instrumentality of those governments; 

E. "default investment option" means a Roth individual retirement account with a target date 
fund investment and a default contribution rate established by the board; 

F. "financial institution” means a duly licensed bank, savings and loan association, credit 
union, broker-dealer, asset manager, insurance company, mutual fund or other financial entity; 

G. "financial service provider" means a financial or investment service provider that, if ap- 
proved by the board as meeting the eligibility criteria, may administer and maintain one or more 
program participant investment accounts or one or more marketplace participant accounts for 
which the provider is a fiduciary; 

H. "Internal Revenue Code" means the United States Internal Revenue Code of 1986, as 
amended; : 

I, "IRA" means an individual retirement account that conforms to the requirements of Sec- 
tion 408(a) of the Internal Revenue Code; 

J. "marketplace participant" means a covered employer that establishes a plan through the 
New Mexico retirement plan marketplace or a covered employee who establishes an investment 
account through the New Mexico retirement plan marketplace; 

K. "New Mexico retirement plan marketplace" means a board-approved web-based market- 
place that facilitates access to retirement savings plans for private sector and nonprofit employers 
and employees, including multiple-employer plans; 

L. "New Mexico work and save IRA program" means the retirement savings program, designed 
and implemented by the board, that facilitates payroll deductions of program participants in indi- 
vidual retirement accounts without any contributions from covered employers; 

M. "New Mexico work and save platform" means the online digital service designed and imple- 
mented by the board to facilitate interaction among covered employers, covered employees, pro- 
gram participants, financial service providers and other users via the internet; 

N. "participating employer" means a covered employer that provides payroll deductions for in- 
dividual retirement accounts through the New Mexico work and save IRA program but that does 
not contribute to those accounts; 

O. "program participant" means a covered employee who is contributing to an individual re- 
tirement account through the New Mexico work and save IRA program or has an individual retire- 
ment account balance through the New Mexico work and save IRA program; 

P. "Roth individual retirement account" means a voluntary payroll deduction Roth individual 
retirement account that conforms to the requirements of Section 408A of the Internal Revenue 
Code; and 

Q. "total fees and expenses" means.all fees, costs and expenses, including administrative ex- 
penses, investment expenses of the New Mexico work and save IRA program, investment advice 
expenses, accounting costs, actuarial costs, legal costs, marketing expenses, education expenses, 
trading costs, insurance annuitization costs and other operating expenses. 


History: Laws 2020, ch, 7, § 2; 2021, ch. 46, § 2. For the federal Taft-Hartley Act, see 29 U.S.C. § 186. 
Cross references. — For the federal Railway Labor For Internal Revenue Code, see 26 U.S.C. § 1 et seq. 
Act, see 45 U.S.C. § 151 et seq. 
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The 2021 amendment, effective June 18, 2021, defined 
"default investment option", "financial service provider", 
"TRA", "marketplace participant", "New Mexico work 
and save platform", and revised the definition of terms, 
as used in the New Mexico Work and Save Act; added a 
new Subsection E and redesignated former Subsection E 
as Subsection F; added a new Subsection G and redesig- 
nated former Subsection F as Subsection H; added new 
Subsections I and J and redesignated former Subsections 
G and H as Subsections K and L; in Subsection K, after 
"means a", added "board-approved", and after "web-based 
marketplace", deleted "for" and added "that facilitates 


NEW MEXICO WORK AND SAVE 


58-33-3 


"IRA program", after "savings program", added "designed 
and implemented by the board", after "that", deleted "in- 
vests" and added "facilitates", and after "participants in", 
deleted "Roth"; added a new Subsection M and redesig- 
nated former Subsections I through L as Subsections N 
through Q; after each occurrence of "New Mexico work 
and save", added "IRA program" throughout; in Subsec- 
tion O, after "contributing to", deleted "a Roth" and added 
"an", and after “or has", deleted "a Roth" and added "an"; 
and in Subsection Q, after "annuitization costs and other", 
deleted "related miscellaneous costs" and added "operat- 
ing expenses”. 


access to"; in Subsection L, after "work and save", added 


58-33-3. Board created; organization. 


A. The "New Mexico work and save board" is created and is administratively attached to the 
office of the state treasurer. The office of the state treasurer shall provide administrative support 
for the board in carrying out its duties pursuant to the New Mexico Work and Save Act. 

B. The board consists of the following voting members: 

(1) two members appointed by the state treasurer as follows: 
(a) one member who has skill, knowledge and experience in the field of retirement 
saving and investments; and 
(b) one member who has skill, awildiige and wpe dala es in retirement investment 
products or retirement plan designs; 
(2) three members appointed by the governor as follows: 
(a) one member who is a representative of an association representing employees; 
(b) one member who is a representative of small businesses; and 
(c) one member who is a representative of the interests of program participants; 
(3) two members appointed by the speaker of the house of representatives as follows: 
(a) one member who is a representative of the interests of program participants; and 
(b) one member who has skill, knowledge and experience in the field of retirement 
saving and investments; and 
(4) two members appointed by the president pro tempore of the senate as follows: 
(a) one member who is a representative of the interests of program participants; and 
(b) one member who has skill, knowledge and experience in the field of retirement 
saving and investments. 

C. A majority of the board constitutes a quorum. Action may be taken by the board upon an 
affirmative vote of the majority of members present at the meeting at which a quorum is present. 
A vacancy in the membership of the board does not impair the right of a quorum to exercise the 
powers and duties of the board. 

D. The appointing authorities shall appoint the first members of the board for staggered terms 
so that the state treasurer appoints one member for two years and one member for four years, the 
governor appoints two members for two years and one member for four years, the speaker of the 
house of representatives appoints one member for two years and one member for four years and 
the president pro tempore of the senate appoints one member for two years and one member for 
four years. Thereafter, members of the board shall be appointed for four-year terms. 

E. A board member shall be eligible for reappointment, provided that a board member shall 
not serve more than three full terms, consecutive or otherwise. Members shall serve until their 
successors have been appointed. If there is a vacancy for any reason, the appointing authority 
shall appoint a qualified person to fill the unexpired term. 

F. The appointing authority may remove a member of the board that it has appointed for ne- 
glect of a duty required by law, for incompetency, for malfeasance or for unprofessional conduct. 

G. Board members shall receive no salary for their service as board members but shall receive 
per diem and mileage pursuant to the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. 


Effective dates. — Laws 2020, ch. 7 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


History: Laws 2020, ch. 7, § 3. 
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IV, § 23, was effective May 20, 2020, 90 days.after adjourn- A. The New Mexico retirement plan marketplace shall 
ment of the legislature. f be implemented no later than July 1, 2021. 

Temporary provisions. — pele 2020, ch. 7, 8 13 pro- B. New Mexico work and save shall be implemented 
vided: ; so that:covered employees may begin contributing to New 


Mexico work and save no later than January 1, 2022. 


58-33-4. Board; scope of authority; powers and duties. 


A... The board shall not directly or indirectly manage or maintain the funds or accounts of a pro- 
gram participant. The board shall contract with appropriate financial service providers to manage 
and maintain the funds and accounts of a program participant. 

B. In carrying out its duties to achieve the goals and objectives of the New Mexico Work and 
Save Act, the board shall: 

(1) provide for the design, establishment and operation of the New Mexico work and save 
IRA program pursuant to the provisions of Section 58-33- 9 NMSA 1978 and shall provide over- 
sight and modify the program as necessary; 

(2) provide for the design, establishment and operation of the New Mexico retirement plan 
marketplace pursuant to the provision of Section 58-33-8 NMSA 1978 and shall provide oversight 
and modify the marketplace as necessary; 

(8). be covered against liability pursuant to the provisions of the Tort Claims Act and, in 
addition, shall evaluate the need for, and procure as needed: 

-. (a): insurance against: any and all loss in connection with the property, assets or ac- 
tivities of the New Mexico retirement plan marketplace or the New Mexico work and save IRA 
program; and ) 
(b) insurance indemnifying each board member from personal loss or liability, includ- 
ing legal fees and expenses, resulting from a member's action or inaction as a board member other 
than in cases of gross negligence as determined by a final adjudication by a court of competent 
jurisdiction; 

(4) elect a chair and other officers it dads necessary; 

(5) meet as necessary to perform its duties; 

(6) appoint an executive director, who shall be the chief edininigurative officer of the board; 
and 

(7) review and.revise board rules and processes as necessary in response to changes in 
applicable state and federal laws to ensure:the objectives of the New Mexico Work and Save Act. 

C. In the design and implementation of the New Mexico work and save HRA program or the 
New Mexico retirement plan marketplace, the board shall: 

(1). actin accordance with best practices for rebbuehbenk saving vehicles; . 

(2). encourage participation, saving, sound investment practices and nko selection 
of investment options, including any default investments; 

(3) maximize simplicity and ease of administration for covered employers; 

(4) minimize total costs, including by collective investment and economies of scale; 

(5). require portability of benefits; 

(6) avoid preemption of the New Mexico work and save IRA program by federal law;, 

(7), ensure that no assets of the New Mexico retirement plan marketplace or the New 
Mexico work and save IRA program are encumbered, expended or otherwise used for a 1 purpose 
other than one specified in the New Mexico Work: and Save Act; 

(8) develop and implement an education and outreach plan to gain input and disseminate 
information regarding the New Mexico retirement, plan marketplace, the New Mexico: work and 
save IRA program and retirement savings in general, including timely information to covered em- 
ployers regarding the applicable provisions of the New Mexico work and save IRA program; 

(9). develop and implement an investment policy and designate appropriate default invest- - 
ments for the New Mexico work and save IRA program that include a mix of asset classes, includ- 
ing-target date funds and index funds; that minimize program participant fees and total expenses; 

(10) establish procedures for the timely and fair resolution of any disputes related to ac- 
counts or, program operation; ins 
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(11) perform other activities as are needed to further the purposes of the New Mexico 
Work and Save Act. 

D. The board may: 

(1) promulgate rules as necessary and appropriate to carry out the provisions of the New 
Mexico Work and Save Act consistent with the Internal Revenue Code and rules adopted in accor- 
dance with that code, including ensuring that the New Mexico work and save IRA program satis- 
fies all criteria for favorable tax treatment and complies with all applicable federal and state laws; 

(2) enter into contracts, agreements, memorandums of understanding or other arrange- 
ments with private or nonprofit entities or with this or any other state or their agencies or instru- 
mentalities to operate or manage any part of the New Mexico work and save IRA program or the 
New Mexico retirement plan marketplace, including combining resources, investments or admin- 
istrative functions; 

(3) sue and be sued in its name; 

(4) fix, revise and collect fees and other charges in connection with the New Mexico HF. 
ment plan marketplace or the New Mexico work and save IRA program; 

(5) contract with private and public entities and professionals, technology entities or pro- 
fessionals, financial institutions, depositories, financial service providers, consultants, actuaries, 
attorneys, auditors, investment advisers, investment administrators, investment management 
firms, other investment firms, third party administrators and other professionals as may be ap- 


propriate or required; 


> 


(6) make and execute reainaates roe int or instruments necessary or convenient in 
the exercise of the powers and functions granted the board by the New Mexico Work and Save Act; 
provided that the board may delegate that power to the executive director and may limit the scope 


of that delegation; 


(7) invest and reinvest its funds in accordance with applicable state and federal law; and 
(8) collaborate with and evaluate the role of financial service providers, advisors or other 
financial professionals and financial institutions, including those assisting and providing guidance 


to program participants. 


History: Laws 2020, ch. 7, § 4; 2021, ch. 46, § 3. 

Cross references. — For Internal Revenue Code, see 
26.US.C, § 1 et seq, 

The 2021 amendment, effective June 18, 2021, revised 
the duties of the New Mexico work and save board, pro- 
vided that the New Mexico work and save board shall not 
directly or indirectly manage or maintain the funds or ac- 
counts of program participants, but will instead contract 
with appropriate financial service providers to manage 
and maintain the funds and accounts of program partici- 
pants, provided that the board is covered against claims 
arising under the New Mexico Work and Save Act pursu- 
ant to the provisions of the Tort Claims Act, and autho- 
rized the board to procure other insurance for liability and 
indemnification as needed; in the section heading, after 
"Board", added "scope of authority"; in Subsection A, after 
"The board shall", added the remainder of the subsection; 
redesignated former Subsection B as Subsection D; in 
Subsection B, added "In carrying out its duties to achieve 
the goals and objectives of the New Mexico Work and Save 
Act, the board shall", added Paragraphs B(1) through B(3) 
and redesignated former Paragraphs A(1) through A(3) as 
Paragraphs B(4) through B(6), deleted former Paragraph 
A(4) and added Paragraph B(7); in Subsection C, added 
"In the design and implementation of the New Mexico 


work and save IRA program or the New Mexico retire- 
ment plan marketplace, the board shall" and redesignated 
former Subparagraphs A(5)(a); through A(5)(f) as Para- 
graphs C(1) through C(6), respectively, and redesignated 
former Paragraphs A(6) through A(9) as Paragraphs C(7) 
through C(10), respectively, after each occurrence of "New 
Mexico work and save", added "IRA program" throughout, 
in Paragraph C(7), after "no assets of", added "the New 
Mexico retirement plan marketplace or the", in Paragraph 
C(8), after "covered employers regarding", added "the ap- 
plicable provisions of the", and deleted former Paragraph 
A(10); and in Subsection D, Paragraph D(1), after "ar- 
rangements with", added "private or nonprofit entities or 
with", in Paragraph D(5), after "public", added "entities 
and professionals, technology entities or professionals", 
after "depositories", added "financial service providers", 
and after "professionals as may be", added "appropriate 
or", and in Paragraph D(8), after "role of financial", added 
"service providers". 

Temporary provisions. — Laws 2021, ch. 46, § 11 
provided that the New Mexico work and save board shall 
implement the New Mexico retirement plan marketplace 
and the New Mexico work and save TRA program on or 
before July 1, 2024. 


58-33-5. Confidentiality of participant and account information; 


application of other laws. 


A. Information obtained by the board that is proprietary or information about covered em- 
ployees or participants in the New Mexico retirement plan marketplace ‘is confidential and not 
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subject to inspection pursuant to the Inspection -of Public Records Act: oe 14, Article 3 
NMSA 1978]. 

B. Individual account information of New Mexico work and save program deridinattn: in- 
cluding names, addresses, telephone numbers, email addresses, personal identification informa- 
tion, investments, contributions and earnings, is confidential and shall be maintained as confi- 


dential: 


(1) except to the extent necessary to administer Naw Mexico while and save in a manner 
consistent with the New Mexico Work and Save Act, the tax laws of this state and ihe. bat as 


Revenue Code; or 


(2). unless the person who provides the information or is the subject of the information 
expressly agrees in writing to the disclosure of the information. | | 


History: Laws 2020, ch. 7, § 5. 

Cross references, — For Internal Revenue Code, see 
26 U.S.C. § 1 et seq. 

Effective dates. — Laws 2020, ch. 7 contained no ef- 
feetive date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
ment of the legislature. 


Temporary provisions. — Laws 2020, ch. 7, § 13 pro- 
vided; 

A. The New Mexico retirement plan marketplace shall 
be implemented no later than July 1, 2021. 

B. New Mexico work-and save shall be raimtaieal 
so that covered employees may begin contributing to New 
Mexico work and save no later than January 1, 2022. 


58-33-6. Executive director; powers and duties. 


A. The executive director of New Mexico work and save may: 


(1) hire, fire and recommend to the board compensation for staff, as needed; and 


- 


(2) contract for legal, fiscal, investment and other expert advisors and service providers, 
none of whom shall be board members and all of whom shall serve at the pleasure of the board. 


B. The executive director shall: 


(1) oversee requests for proposals at the board's direction; 

(2) develop and disseminate educational information and tools designed toi improve finan- 
cial literacy and educate program participants, covered employers, covered employees and other 
state residents about the benefits of saving for retirement and help them decide the level of par- 
ticipation and savings strategies that may be appropriate for them; 

(3) ifnecessary, determine the eligibility of an employer or employee ti participate i in a New 


Mexico work and save; and 


(4) perform other duties as assigned by the board. 


History: Laws 2020, ch. 7, § 6. 

Effective dates. — Laws 2020, ch. 7 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
ment of the legislature. 

Temporary provisions. — Laws 2020, ch. 7, § 13 pro- 
vided: 


A. The New Mexico retirement plan marketplace shall 
be implemented no later than July 1, 2021. 

B. New Mexico work and save shall be implemented 
so that covered employees may begin contributing to New 
Mexico work and save no later than January 1, 2022. 


58-33-7. Board and board employee requirements and prohibitions; 


conflicts of interest. 


A. Board members and employees of the board shall comply with the Git Act IChaptes 10, Arti. 
cle 16B NMSA 1978], the Governmental Conduct Act [Chapter 10, Article 16 NMSA 1978], the Open 
Meetings Act [Chapter 10, Article 15 NMSA 1978] and any other applicable state or federal laws. 

B. Board members and employees of the board shall not: 

(1) ‘directly or indirectly have any interest in an investment of the New Mexico work and 
save IRA program or in gains or profits accruing from that investment, other than as program 


participants; 


(2) borrow New Mexico retirement plan marketplace or New Mexico work and save IRA 
program-related funds or deposits or access and use those funds or deposits for personal gain or as 


agents or partners of others; or ~ 
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(3), -become endorsers, sureties or obligors on investments made pursuant to the New Mex- 
ico Work and Save Act. 

C., Ifa board member or employee of the board has an interest, either direct or indirect, in a 
contract to which the New Mexico retirement plan marketplace or the New Mexico work and save 
IRA program is:or is to be a party, that interest shall be disclosed to the board in writing and shall 
be set forth in the minutes of the board. The board member or employee having that interest shall 
not participate in an action by the board with respect to that contract. 

D. Board members and employees of the board shall act as fiduciaries with respect to the de- 
sign, implementation and oversight of the New Mexico retirement plan marketplace and the New 
Mexico work and save IRA program, acting solely in the best interests of the program participants 
and for the exclusive purpose of providing benefits to program participants and administering the 
marketplace and the IRA program with the care, skill, prudence and diligence under the cireum- 
stances then prevailing that a prudent person acting in a like capacity and familiar with those 


matters would use in the conduct of an enterprise of a like character and with like aims. 


History: Laws 2020, ch. 7, § 7; 2021, ch. 46, § 4. 

The 2021 amendment, ro ea June 18, 2021, pro- 
vided that the New Mexico work and save board and em- 
ployees of the board shall act as fiduciaries with respect to 
the design, implementation and oversight of the New Mex- 
ico retirement plan marketplace, required board members 
and employees of the board to comply with any applicable 
state or federal laws, prohibited board members and em- 
ployees of the board from borrowing New Mexico retire- 
ment plan marketplace or New Mexico work and save IRA 
program funds, and required board members and employ- 
ees of the board to disclose certain conflicts of interest; in 


other applicable state or federal laws"; in Subsection B, 
Paragraph B(1), after "New Mexico work and save", added 
"IRA program", in Paragraph B(2), after "borrow", added 
"New Mexico retirement plan marketplace or", after "New 
Mexico work and", deleted "save-related" and added "save 
IRA program-related"; in Subsection C, after "a contract 
to which", added "the New Mexico retirement plan mar- 
ketplace or the", and after “New Mexico work and save", 
added "IRA program"; and in Subsection D, after "with 
respect to the", added "design, implementation and over- 
sight of the", after "New Mexico work and save", added 
"TRA program", and after “administering the", added 


Subsection A, after "Open Meetings Act", added "and any "marketplace and the IRA". 


58-33-8. New Mexico retirement plan marketplace. 


A. The board shall provide for the design and implementation of the New Mexico retirement 
plan marketplace website. The New Mexico retirement plan marketplace will be hosted on and ac- 
cessible online through the New Mexico work and save platform that provides covered employers 
and employees with access to financial service providers that have been approved by the board to 
administer and maintain marketplace participant investment accounts. In developing and imple- 
menting the New Mexico retirement plan marketplace, the board may work in concert with other 
states or private or nonprofit entities offering an online Speake ye similar to the New Mexico 
retirement plan marketplace website. 

B. In establishing the New Mexico retirement plan marketplace, the board shall: 

(1) design the New Mexico retirement plan marketplace as a website accessible online 
through the New Mexico work and save platform to connect employers and individuals with re- 
tirement savings plans, ensuring that the design does not favor a particular kind of service pro- 
vider or business model; 

(2) establish requirements for financial service providers that participate in the market- 
place and for plans offered on the marketplace; 

- (3) develop marketing, outreach and educational materials; and 

(4) promote the benefits of retirement savings and financial literacy. 

C. The board shall provide public notice of the process for inclusion on the New Mexico retire- 
ment plan marketplace website before the website becomes publicly available. The marketplace 
shall be available to the public before the board opens the New Mexico work and save IRA pro- 
gram for enrollment, and the marketplace website address shall be included on any internet web- 
site posting or other materials regarding the New Mexico work and save IRA program. The board 
shall allow all financial service providers that meet the requirements established by the board 
to participate in the New Mexico retirement plan marketplace. In addition, the board shall not 
exclude, by policy or otherwise, a retirement plan or option within a plan that meets the require- 
ments of the board and is otherwise allowed under federal or state law, including plan design op- 
tions that are selected by the employer. 
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D. Participation in plans offered on the New Mexico retirement plan marketplace is voluntary 
for covered employers and employees; provided that an employer that offers a retirement plan 
through the New Mexico retirement plan marketplace may use automatic enrollment and auto- 
matic escalation of contributions but shall allow an employee opt-out option. a 

E. The New Mexico retirement plan marketplace may sien an array of private retirement pide 
options, including a: ; 

(1) simple individual entra -type plan; . ae 


(2) payroll deduction individual retirement-type plan; 
(3) multiple-employer plan, if allowed under federal law; and 
(4) plan described in Section 401(a) or 403(b) of the Internal Revenue Code. . 
F. The New Mexico retirement plan marketplace shall offer'a saint literacy sina: for em- 


ployers and employees. 


G. The New Mexico retirement plan marketplace shall allow, but shall not require, the Seite 
ability within approved plans of distribution options that provide income in retirement; including 
systematic withdrawal programs, guaranteed lifetime withdrawal benefits and annuities. 

H. The board shall establish administrative fees for financial service providers that participate 
in the New Mexico retirement plan marketplace. The fees shall be sufficient to cover the actual 
cost of maintaining the New Mexico retirement plan marketplace. 


History: Laws 2020, ch. 7, § 8; 2021, ch. 46, § 5. 

Cross references. — For Section 401(a) or 403(b) of 
the Internal Revenue Code, see 26 US.C. §§ 401(a) or 
403(b). 

The 2021 amendment, effective June 18, 2021, re- 
quired the New Mexico work and save board to provide for 
the design and implementation of the New Mexico retire- 
ment plan marketplace website; in Subsection A, added 
the first two sentences, and after "in concert with other 
states", added "or private or nonprofit entities"; in Subsec- 
tion B, added "In establishing the New Mexico retirement 


added "accessible online through the New Mexico work 
and save platform", in Paragraph B(3), after "marketing", 
added "outreach and educational"; in Subsection C, after 
each occurrence of "New Mexico work and save", added 
"IRA program"; and redesignated former Subsections E 
through I as Subsections D through H, respectively, 

Temporary provisions. — Laws 2021, ch. 46, § 11 
provided that the New Mexico work and save board shall 
implement the New Mexico retirement plan marketplace 
and the New Mexico work and save IRA program. on or 
before July 1, 2024. 


plan marketplace", in Paragraph B(1), after "website", 


58-33-9. New Mexico work and save IRA program, created; 
implementation. 


A. The New Mexico work and save IRA program developed by the board under the New Mexico 
Work and Save Act shall: 

(1) facilitate the establishment of individual retirement accounts for program participants 
that are administered and managed by board-approved financial service providers; 

(2) provide that a covered employer may voluntarily choose to participate in the New Mex- 
ico work and save IRA program; 

(3) provide that a participating employer may automatically enroll its employees but shall 
allow its employees to opt out; 

(4). allow covered employees to voluntarily contribute to an individual retirement account 
through automatic payroll deductions, if allowed pursuant to federal law; 

(5) provide that the default investment option for program participants shall be a Roth 
individual retirement account with a target date fund investment and a default contribution rate 
established by the board by rule; provided that the board may establish a principal protection fund 
for initial savings up to an amount established by the board; and provided that a program partici- 
pant may choose to stop participating altogether, choose a different investment from among the 
options available or choose to contribute at a higher or lower contribution rate, subject to the Roth : 
individual retirement account contribution dollar limits applicable under the Internal Revenue 
Code; 

(6) offer default escalation of contribution rates that can be increased or decreased by pro- 
gram participants within the limits allowed by the Internal Revenue Code; 


(7) provide for direct deposit of contributions into one or more investments approved by 
the board; 
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(8) be professionally managed; 

(9) not allow employer contributions by covered employers; 

(10). ensure that each board-approved financial service provider submits a report on the 
status of each program participant's account to each program participant at least annually and 
provides annual reports to the board regarding the number of program participant accounts main- 
tained by the financial service provider and the overall value of those accounts; 

(11) when practicable, use existing employer and public infrastructure to facilitate contri- 
butions, recordkeeping and outreach and use pooled or collective investment arrangements; 

(12). provide that each program participant owns the contributions to and earnings on 
amounts contributed to the participant's account under the New Mexico work and save IRA pro- 
gram and that the state, the board and covered employers have no proprietary interest, whether 
legal or equitable, in those contributions or earnings; 

(13) not impose any duties on employers pursuant to the federal Employee Retirement 

Income Security Act of 1974; and 

(14) keep total fees and expenses below one percent of the funds invested by a program 
participant in the New Mexico work and save IRA program. 

B. The board shall ensure that the New Mexico work and save IRA program is serially self- 
sustaining no later than five years after the date that it is fully implemented. 

C. Ifacovered employer knowingly or intentionally fails to transmit a payroll deduction con- 
tribution to the New Mexico work and save IRA program on the earliest date the amount with- 
held from the covered employee's compensation can reasonably be segregated from the covered 
employer's assets, but not later than the fifteenth day of the month following the month in which 
the covered employee's contribution amounts are withheld from the covered employee's paycheck, 
the failure to:remit those contributions on a timely basis shall be subject to the same sanctions as 
employer Persea epee of anployes wage withholdings. 


added "the board";,in Paragraph A(10), deleted "provide" 
and added "ensure that each board-approved financial 
service provider submits", after "annually", added "and 
provides annual reports to the board regarding the num- 


History: Laws 2020, ch. 7, § 9; 2021, ch. 46, § 6. 

Cross references. — For Internal Revenue Code, see 
26 U.S.C. § 1 et seq. 

For the federal Employee Retirement Income Security 


Act of 1974, see 29 U.S.C.S. § 1001 et seq. 

» The 2021 amendment, effective June 18, 2021, pro- 
vided for the implementation of the New Mexico work 
and save IRA program; in the section heading, after 
"New Mexico work and save", added "IRA program"; in 
Subsection A, after "New Mexico work and save", added 
"IRA", added a new Paragraph A(1) and redesignated 
former Paragraphs A(1) through A(13) as Paragraphs 
A(2) through A(14), respectively, in Paragraph A(4), after 
"contribute to", deleted "a Roth", in Paragraph A(7), after 
"approved by", deleted "New Mexico work and save" and 


ber of program participant accounts maintained* by the 
financial service provider and the overall value of those 
accounts", and after the next occurrence of "New Mexico 
work and save", added "IRA program", and in Paragraph 
A(14), after "invested", added "by a program participant". 

Temporary provisions. — Laws 2021, ch. 46, § 11 
provided that the New Mexico work and save board shall 
implement the New Mexico retirement plan marketplace 
and the New Mexico work and save IRA program on or 
before July 1, 2024. 


58-33-10. Policies and procedures for the New Mexico work and save 


IRA program. 


The board shall promulgate rules to implement the New Mexico work and save IRA program 


that: 


A. establish the processes by which a covered employer may choose to voluntarily enroll in the 
New Mexico work and save IRA program and become a participating employer; 
B. establish the processes for program participants to enroll in and contribute to New Mexico 


work and save IRA program payroll deduction individual retirement accounts, including elections 
by covered employees, withholding by participating employers of program participants’ payroll 
deduction contributions from wages and remittance for deposit to the program participants' indi- 
vidual retirement accounts and voluntary enrollment and contributions by self-employed persons; 

C. establish the processes for withdrawals, rollovers, conversions and direct transfers from 
individual retirement accounts in the interest of facilitating portability and maximization of ben- 
efits; 
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D. establish processes governing the distribution of funds aan the Nave Mexico work: and save 
IRA program; and 

E. require education of and nore to vaaiatiir’ Reames: anit employees oor the public 
regarding the New Mexico work and save IRA program. The rules shall specify the content, fre- 
quency, timing and means of required disclosures from the New Mexico work and'save IRA pro- 
gram to covered employees, covered employers, program participants and Swen inatrerd employers 
and other interested parties. These disclosures shall include: . 

(1). the benefits associated with tax-favored retirement saving; 

(2). the potential advantages and disadvantages associated with contributing to individual 
retirement accounts through the New Mexico work and save IRA program; 

(3) the eligibility rules for individual retirement accounts; 

(4) that the program participant is solely responsible for determining whither and, if so, 
how much the program participant is eligible to contribute on a tax-favored basis 1 to an individual 
retirement account; 

(5) the penalty for excess contributions to individual retirement accounts onl the method 
of correcting excess contributions; 

. (6))-instructions for enrolling, making elections to contribute or to decline to contribute and 
making elections regarding contribution rates, types of individual retirement accounts and invest- 
ments; 

(7)... instructions for implementing and for changing the idectiouks 

(8). the potential availability of a program participant's tax credit, including the ingen 
conditions for the credit and instructions on how to claim it; 

(9) -statements that the New Mexico work and save IRA program, the fein Geset mem- 
bers or board employees, a covered employer or the state does not offer tax, investment. or other 
financial advice, and that the program participant should contact appropriate professional advi- 
sors, and that only the program participant is liable for decisions the program participant makes 
in relation to the New. Mexico work and save IRA program; 

(10) “ statements that payroll deduction individual retirement accounts are not ‘hteaeled to 
be employer-sponsored retirement plans and that the New Mexico work and save IRA program is 
not an employer-sponsored retirement plan; 

(11) the potential implications of account balances in the New Mexico work and save TRA 
program for the application of asset limits under certain public assistance programs; 

(12) -that the program participant is solely responsible for investment performance, in- 
cluding market gains and losses, and that individual retirement accounts and rates of return are 
not guaranteed by the New Mexico work and save IRA program, the board, individual board mem- 
bers, board employees; covered employers or the state or any of its officers or employees; 

(13) additional information and tools designed to promote financial literacy and capability, 
which may take the form of links to or explanations of how to obtain such information; and 

(14) how to obtain additional information about the New Mexico work and save IRA pro- 


History: Laws 2020, ch. 7, § 10; 2021, ch. 46, § 7. Temporary provisions. — Laws 2021, ch. 46, § 11 
The 2021 amendment, effective June 18, 2021, after provided that the New Mexico work and save board shall 
each occurrence of New Mexico work and save", added implement the New Mexico retirement plan marketplace 
"TRA program", and the New Mexico work and save IRA program on or 


before July 1, 2024. 


58-33-1 1. Protection for covered employers.’ 


A. The New Mexico work and save IRA program is not an employer-sponsored plan. A covered 
employer does not bear responsibility for: 
* (1) the decision by a covered employee to Perabo. or not to participate in the New Mex- 
ico work and save IRA program; 
(2) the performance ofa specific savings option selection made by a program participant 
and facilitated through the New Mexico work and save IRA program; 


530 


©.2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


§8-33-11.1 NEW MEXICO WORK AND SAVE 58-33-12 


(3) investment decisions made by a program participant; 

(4) the administration, investment, investment returns or investment performance of an 
IRA savings option facilitated through the New Mexico work and save IRA program, including 
interest rate or other rate of return on a contribution or individual retirement account balance; 

(5) the design or administration of the New Mexico work and save IRA program or the 
benefits paid to or the earnings or losses of program participants; 

(6) a program participant's awareness of or compliance with the conditions and other pro- 
visions of the tax laws that determine which persons are eligible to make tax-favored contribu- 
tions to individual retirement accounts, in what amount and in what time frame and manner; or 

(7) loss, failure to realize gain or other adverse consequences, including adverse tax con- 
sequences or loss of favorable tax treatment, public assistance or other benefits incurred by a 
program participant as a result of participating in the New Mexico work and save IRA program. 

B. No covered employer shall be or shall be considered to be a fiduciary under the New Mexico 
work and save IRA program. 


History: Laws 2020, ch. 7, § 11; 2021, ch. 46, § 8. decision", added "by a covered employee", in Paragraph 

The 2021 amendment, effective June 18, 2021, clari- A(2), added "the performance of", after "specific", and de- 
fied that covered employees are not responsible for the leted "election under" and added "savings option selection 
performance of a specific savings option selection made made by a program participant and facilitated through 
by a program participant and facilitated through the New the", in Paragraph A(4), after "performance of", added 
Mexico work and save IRA program; after each occurrence "an IRA savings option facilitated through the", and after 
of "New Mexico work and save", added "IRA program" "contribution or", deleted "Roth", and in Paragraph A(5), 
throughout; in Subsection A, Paragraph A(1), after "the after "paid to", added "or the earnings or losses of". 


58-33-11.1. Board and state not guarantors. 


The board, each board member and the state shall not guarantee any rate of return or interest 
rate on any contribution made by a New Mexico work and save IRA program participant or New 
Mexico retirement plan marketplace participant. 


History: Laws 2021, ch. 46, § 10. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 46 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


58-33-12. Annual report. 


The board shall prepare an annual report on the operation of the New Mexico work and save 
IRA program and the New Mexico retirement plan marketplace and shall provide the report to the 
governor, the state treasurer and appropriate legislative interim committees and shall make the 
report available to all program participants, participating employers and the general public. 


History: Laws 2020, ch. 7, § 12; 2021, ch. 46, § 9. committees, and to make the report available to program 

The 2021 amendment, effective June 18, 2021, re- participants, participating employers and the general 
quired the New Mexico work and save board to prepare public; and after "New Mexico work and save", added 
an annual report on the operation of the New Mexico work "TRA program and the New Mexico retirement plan mar- 
and save IRA program and the New Mexico retirement ketplace and shall provide the report", and after "interim 
plan marketplace, to provide the report to the governor, committees and", deleted "made" and added "shall make 
the state treasurer and appropriate legislative interim the report". 
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CHAPTER 59 


Insurance [Repealed.] 


Art. 
1. Definitions, Repealed 
2. Department of Insurance, Repealed 
3. State Insurance Board, Repealed 
4, Domestic Companies, Repealed _. 
5. Licensing and Regulation of Companies and y CHE Repeniet 
6. Rehabilitation, Conservation and Liquidation, Repealed 
7. Insurance Holding Companies, Repealed 
8. Insurance Premium Financing, Repealed 
9. Classes of Insurance; Reserves and Valuations, Repealed 
10. Fair Access to Insurance Requirements, Repealed 
10A. Fair Access to Insurance Requirements, Hepealed 
11. Offenses and Penalties, Repealed 
12. Rates and Rating Organizations, Repealed 
13. Sale of Insurance Securities, Repealed 
14, Adjusters, Repealed, Repealed 
15. Fire Protection Fund, Repealed 
16. Insurance Policies, Repealed 
16A. Insurance Policy Language Simplifications, Repenica 
17. State Fire Marshal, Repealed | 
18. Accident and Health Insurance, Repealed 
18A, Prepaid Dental Plans, Repealed 
19. Nonprofit Health Care Plans, Repealed 
19A. Health Care Plans, Repealed 
20. Credit Life Insurance and Credit Accident and Health Insurance, Repealed 
21. Health and Accident Insurance for Aged Persons, Repealed 
22. Life Insurance Guaranty Provisions, Repealed 
23. Motor Vehicle Insurance on Lloyds Plan, Repealed : : 
24. Motor Vehicle Insurance Assigned Risks, Repealed 
25. Motor Clubs, Repealed 
26. Fraternal Benefit Societies, Repealed 
27. Stock and Mutual Insurance Companies, Repealed 
28. Employee Benefit, Retirement and Savings Plan, Repealed 
29. Workmen's Compensation Assigned Risk Pool, Repealed 
30. Property and Casualty Insurance Guaranty, eee a ee, 
31. Prearranged Funeral Insurance, Repealed 
32. Bail Bondsmen Licensing, Repealed 


Editor's notes. — Laws 1984, ch. 127, § 997, repeals all of Chapter 59 NMSA 1978, except 59-16-44 to 59-16-46 and 59- 
18-24 NMSA 1978, effective January 1, 1985. Sections 59-16-44 to 59-16-46 and 59-18-24 NMSA 1978 were recompiled by 
Laws 1987, ch, 259, § 32, effective June 19, 1987. Laws 1984, ch. 127, §§ 1 to 988, enacts the new Insurance Code codified 
as Chapter 59A NMSA 1978, effective January 1, 1985; For present provisions in Chapter 59A NMSA 1978, comparable to 
those in the repealed and recompiled sections of Chapter 59 NMSA 1978, see the Table of Corresponding Sections in Ap- 
pendix A following this chapter. 


ARTICLE 1 
Definitions 


(Repealed by Laws 1984, ch. 127, § 997.) 
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INSURANCE 
ARTICLE 2 
Department of Insurance 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 3 | 
State Insurance Board 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 4 | 
Domestic Companies 


(Repealed by Laws 1984, ch. 127, § 997.) 


| ARTICLE 5 | 
Licensing and Regulation of Companies and Agents 


(Repealed by Laws 1984, ch. 127, § 997.) | 


ARTICLE 6 
Rehabilitation, Conservation and Liquidation 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 7 
Insurance Holding Companies 


(Repealed by Laws 1984, ch. 127, § 997 ) 


ARTICLE 8 
Insurance Premium Financing 


(Repealed by Laws 1984, ch. 127, § 997.) 
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ADJUSTERS 
ARTICLE 9 
Classes of Insurance; Reserves and Valuations 


(Repealed by Laws 1984, ch, 127, § 997.) 


ARTICLE 10 
Fair Access to Insurance Requirements 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 10A 
Fair Access to Insurance Requirements 


(Repealed by Laws 1983, ch. 255, § 6 and Laws 1984, ch. 127, § 997.) 


ARTICLE 11 
Offenses and Penalties 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 12 
Rates and Rating Organizations 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 13 
Sale of Insurance Securities 


(Repealed by Laws 1984, ch, 127, § 997.) 


ARTICLE 14 
' Adjusters. 


(Repealed by Laws 1984, ch. 127, § 997.) 
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INSURANCE 
ARTICLE 15 
Fire Protection Fund : 


(Repealed by Laws 1984, ch..127, § 997.) 


ARTICLE 16 
Insurance Policies: 


(Repealed by Laws 1984; ch. 127, § 997; Recompiled by Laws 1987, ch. 259, § 32.) 


ARTICLE 16A 
Insurance Policy Language Simplifications 


(Repealed. by Laws 1984, ch. 127, § 997.) .. 


ARTICLE 17 
State. Fire Marshal 


(Repealed by Laws 1984, ch. 127) § 997.) 


ARTICLE 18 
Accident and Health Insurance 


(Repealed by Laws 1984; ch. 127, § 997; Recompiled by Laws 1987, ch, 259, § 32.) 


ARTICLE 18A 
Prepaid Dental Plans 


(Repealed by Laws 1984; ch. 127; § 997.) 


ARTICLE 19 
Nonprofit Health Care Plans 


(Repealed by Laws 1984; ch. 127,.§ 997.) 
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MOTOR-CLUBS 
ARTICLE 19A 
Health Care Plans 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 20 


Credit Life Insurance and Credit Accident and 
Health Insurance 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 21 
Health and Accident Insurance for Aged Persons 


(Repealed by Laws 1984, ch, 127, § 997.) 


ARTICLE 22 | 
Life Insurance Guaranty Provisions 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 23 
Motor Vehicle Insurance on Lloyds Plan 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 24 
Motor Vehicle Insurance Assigned Risks 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 25 
Motor Clubs 


(Repealed by Laws 1984, ch. 127, § 997.) 
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INSURANCE 
ARTICLE 26 
Fraternal Benefit Societies 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 27 
Stock and Mutual Insurance Companies. ° 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 28 
Employee Benefit, Retirement and Savings Plan 


(Repealed by Laws 1984, ch. 127, § 997.) .- 


ARTICLE 29 
Workmen's Compensation Assigned Risk Pool 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 30 
Property and Casualty Insurance Guaranty 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 31 
Prearranged Funeral Insurance 


(Repealed by Laws 1984, ch. 127, § 997.) 


ARTICLE 32 
Bail Bondsmen Licensing 


(Repealed by Laws 1984, ch. 127, § 997.) 
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CHAPTER 59A 


Insurance Code one 


R 


Art. 
1. Insurance Code, 59A-1-1 to 59A-1-18 
2. Office of Superintendent of Insurance, 59A-2-1 to B9A-2- iy 
8. State Insurance Board, Repealed - 
4, Examinations, Hearings and Appeals, 59A-4-1, to 59A-4-21 anid 
5. Authorization of Insurers and General Requirements, 59A-5- 1 to 59A-5-33 
5A, Risk-Based Capital, 59A-5A-1 to 59A-5A-13 
6. Fees and Taxes, 59A-6-1 to 59A-6-8 . 
7. Kinds of Insurance; Limits of Risk; Reinsurance, 59A-7-1 to 59A-7- hig 
8. Assets and Liabilities, 59A-8-1 to 59A-8-16. 
8A. Standard Valuation, 59A-8A-1 to 59A-8A-12 ' | 
9. Investments, 59A-9-1 to 59A-9-27 . 
10. Administration of Deposits; Trusteed Assets of Alien Insurer, 59A-10-1 to 59A-10-19 
11. Licensing Procedures for Producers and Others, 59A-11- 1 to 59A-11- 24 
11A. Insurance Consultants, 59A-11A-1 to 59A-11A-8 
12, Insurance Producers, 59A-12-1 to 59A-12-29 . 
12A. Insurance Administrators, 59A-12A-1 to 59A-12A-17 
12B. Managing General Agents, 59A-12B-1 to 59A-12B-8 
12C. Broker Controlled Insurers, 59A-12C-1 to 59A-12C-7 
12D. Reinsurance Intermediaries, 59A-12D-1 to 59A-12D- 12 
12E. Credit for Reinsurance, 59-12E-1 to 59-12E-18 
18. Adjusters, 59A-13-1 to 59A-13-17 
14, Surplus Line Insurance, 59A-14-1 to 59A-14-19 . 
14A. Surplus Lines Insurance Multistate Compliance Compact, Repealed 
15. Unauthorized Insurers, 59A-15-1 to 59A-15-21 | 
16. Trade Practices and Frauds, 59A-16-1 to 59A-16-30 
16A. Insurance Fraud Reporting Immunity, Repealed. 
16B. Domestic Abuse Insurance Protection, 59A-16B-1 to 59A-16B- 10° 
16C. Insurance Fraud, 59A-16C-1 to 59A-16C-17 
17. Insurance Rates and Rating, 59A-17-1 to 59A-17-36 
17A. Personal Insurance Credit Information Act, 59A- 17A-1 to 59A-17A-11 
18. The Insurance Contract, 59A-18-1 to 59A-18-33 
19. Policy Language Simplification, 59A-19-1 to 59A-19-7 
20. Life Insurance and Annuity Contracts, 59A-20-1 to 59A-20-36 
20A. Viatical Settlements, 59A-20A-1 to 59A-20A-11 
21. Group Life Insurance, 59A-21-1 to 59A-21-28 . 
22. Health Insurance Contracts, 59A-22-1 to 59A-22-56 
22A. Preferred Provider Arrangements, 59A-22A-1 to 59A-22A.7 
22B. Prior Authorization, 59A-22B-1 to 59A-22B-5 
23. Group and Blanket Health Insurance Contracts, 59A-23-1 to 59A-23-16 
23A. Long-Term Care Insurance, 59A-23A-1 to 59A-23A-13 
23B. Minimum Healthcare Protection, Repealed 
23C. Small Group Rate and Renewability, 59A-23C-1 to 59A-23C-10 
23D. Medical Care Savings Accounts, 59A-23D-1 to 59A-23D-7 
23E. Health Insurance Portability, 59A-23E-1 to 59A-23E-20 
23F,. New Mexico Health Insurance Exchange, 59A-23F-1 to 59A-23F-12 
23G. Short-Term Health Plan and Excepted Benefit, 59A-23G-1 to S94 28bn 7 
23H. Easy Enrollment, 59A-23H-1 to 59A-23H-6 
24. Health Insurance for Seniors, Repealed 
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INSURANCE CODE 


24A. Medicare Supplements, 59A-24A-1 to 59A-24A-16 
25. Credit Life and Credit Health Insurance, 59A-25-1 to 59A-25-14 
26. Casualty Insurance Contracts, 59A-26-1 
27. Marine and Transportation Insurance Conia 59A-27-1 
28. Mortgage Guaranty Insurance Contracts, 59A-28-1 
29. Property Insurance Contracts; Fair Plan Act, 59A-29-1 to 59A-29-12 
30. Title Insurance, 59A-30-1 to 59A-30-15 : 
30A. Title Insurance Guaranty, 59A-30A-1 to 59A-30A-18 | 
31. Surety Insurance Contracts, 59A-31-1 
32. Motor Vehicle Insurance, 59A-32-1 to 59A-32-23 
32A. Rental Car Insurance Limited Producer License, 59A-32A-1 to 59A-32A-9 
33. Workers' Compensation Insurance Contracts and Assigned Risks, 59A-33-1 to 
59A-33-15 
34. Domestic Stock and Mutual Insurers, 59A-34-1 to 59A- 34-46 
35. Sale of Insurance Securities, 59A-35-1 to 59A-35-18 
36. Insider Trading in Equity Security of Domestic Insurer, 59A-36-1 to 59A-36-8 
37. Insurance Holding Companies, 59A-37-1 to 59A-37-32 
38. Lloyds Plan Automobile Insurance, 59A-38-1 to 59A-38-14 
39. Reciprocal Insurers, 59A-39-1 to 59A-39-26 
40. Mexican Casualty Insurers, 59A-40-1 to 59A-40-9 
41. Conservation, Rehabilitation and Liquidation, 59A-41-1 to 59A-41-57 
42, Life and Health Insurance Guaranty Association, 59A-42-1 to 59A-42-17 
42A, Provider Service Networks, 59A-42A-1 to 59A-42A-9 
43. Property and Casualty Insurance Guaranty Fund, 59A-43-1 to 59A-43-18 
44, Fraternal Benefit Societies, 59A-44-1 to 59A-44-46 — 
45. Premium Financing, 59A-45-1 to 59A-45-16 
46. Health Maintenance Organizations, 59A-46-1 to 59A-46-56 
47, Nonprofit Health Care Plans, 59A-47-1 to 59A-47-50 
48. Prepaid Dental Plans, 59A-48-1 to 59A-48-19 
49. Prearranged Funeral Plans, 59A-49-1 to 59A-49-8 
50. Motor Clubs, 59A-50-1 to 59A-50-21 
51, Bail Bondsmen Licensing, 59A-51-1 to 59A-51- 19 
52. State Fire Marshal, 59A-52-1 to 59A-52-26 
53. Fire Protection Fund, 59A-53-1 to 59A-53-19 © 
54, Medical Insurance Pool, 59A-54-1 to 59A-54-21 
55. Risk Retention and Purchasing Groups, 59A-55-1 to 59A-55-26 
56. Health Insurance Alliances, Repealed 
57, Patient Protection, 59A-57-1 to 59A-57-11 7 
57A. Surprise Billing Protection, 59A-57A-1 to 59A-57A-13 
58. Service Contract Regulation, 59A-58-1 to 59A-58-18 9 
59. Prescription Drug Uniform Information Card, 59A-59-1 to 59A-59-4 
60. Portable Electronics Insurance, 59A-60-1 to 59A-60-7 
61. Pharmacy Benefits Manager Regulation, 59A-61-1 to 59A-61-8 | 
62. Self-Service Storage Insurance License, 59A-62-1 to 59A- 62-11 


ARTICLE 1 


Insurance Code _ 


Bi 


Sec. Sec. 
59A-1-1. Short title. oe’ 4 59A-1-6, Repealed. 
59A-1-2. Definitions. 59A-1-7, Insurance department. 
59A-1-8. "Insurance Code", 59A-1-8.. "Insurer"; "authorized insurer". 
59A-1-4, Repealed. 59A-1-8.1, Multiple employer welfare arrangement. 
59A-1-5. "Insurance". 59A-1-9. “New Mexico”, 
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59A-1-1 


Sec, Me - 

59A-1-10. “Person”; “individual”. 

59A-1-11. “State”. 

59A-1-12. Superintendent. 

59A-1-13. "Transacting i 

59A-1-14. Compliance required. 

59A-1-15. Application oft the code as to particular pa of 
insurers, organization or subjects. 


59A-1-1. Short title. 


INSURANCE CODE 


59A-1-5 


Sec. 

59A-1-16. Exempted from code. 

59A-1-16.1. Charitable gift annuities; exempt from regu- 
lation as insurance company. 

59A-1-17. Particular provisions prevail 

59A-1-18. General penalty. 


Nm Chapter 59A NMSA 1978 [except for 59A-30A-1 to 59A-30A-18 NMSA 1978, and 59A-42A-1 to 
59A-42A-9 NMSA 1978] shall be known and may be cited as the New Mexico Insurance Code and, 
in this chapter, may also be referred to as the "Insurance Code". 


' History: 1978 Comp., $§ 59A-1-1, enacted by Laws 
1993, ch. 320, § 1 

Repeals and reenactments. — Laws 1993, ch. 320, 
§ 1 repealed former 59A-1-1 NMSA 1978, as enacted by 
Laws 1984, ch. 127, 8 1, and enacted a new section, effec- 
tive June 18, 1993. 

Compiler's notes. — Laws 1984, ch. 127, § 994, provided 
that any laws of New Mexico remaining in force after the 
effective date of the act (January 1, 1985) and which refer 
to provisions repealed in Section 997 of the act (primarily 
provisions in Chapter 59 NMSA 1978 are repealed) shall 
be deemed to refer to those provisions of the act which are 
substantially the same as the repealed provisions. 

Laws 1984, ch. 127, § 996, provided that the various 
article numbers and titles, the descriptive headings, sub- 
headings and tatchlines immediately preceding texts of or 
in individual sections do not constitute part of the act and 
are included only for purpose of convenient reference. 

Laws 1993, ch. 320, § 1 repealed and reenacted this sec- 
tion, making all of the extant provisions of Chapter 59A 
‘NMSA 1978 part of the Insurance Code. Subsequent ad- 
ditions to Chapter 59A have also been additions to the In- 
surance Code, except for 59A-17A-1 to 59A-I7A-10 NMSA 


59A-1-2. Definitions. 


1978, as enacted by Laws 2005, Chapter 275, 59A-30A-1 to 
59A-30A-18 NMSA 1978 as enacted by Laws 1999, Chap- 
ter 60, and 59A-42A-1 to 59A-42A-9 NMSA 1978 as enacted 
by Laws 1997, Chapter 107. Definitions in the Insurance 
Code are not applicable to those sections excluded from the 
scope of the code. 


ANNOTATIONS 


Law reviews. — For comment, “Survey of New Mexico 
Law: Insurance Law,” see 15 N.M_L. Rev. 327 (1985). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Scope 
of provision in liability policy issued to municipal corpo- 
ration or similar governmental body limiting coverage to 
injuries arising out of construction, maintenance or repair 
work, 30 A.L.R.5th 699. 

Construction and application of pre-emption exemption, 
under Employee Retirement Income Security Act (29 USCS 
$ 1001 et seq.), for state laws regulating insurance, banking, 
or securities (29 USCS § 1144(b\2)), 87 ALR. Fed. 797. 

Exemption or immunity from federal antitrust liability 
under McCarran-Ferguson Act (15 USCS $ 1011-1013) and 
state action and Noerr- doctrines for business of 
insurance and persons engaged in it, 116 A.L_R. Fed. 163. 


Unless context otherwise requires, words and terms defined in this article and elsewhere in 
the Insurance Code shall for the purposes of the Insurance Code have the meaning there ascribed. 


History: Laws 1984, ch. 127, § 2. 


59A-1-3. "Insurance Code". 


Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


"Insurance Code" means the New Mexico Insurance Code. 


History: Laws 1984, ch. 127, § 3. 


3 


59A-1-4. Repealed. 


Repeals. — Laws 2013, ch. 74, § 40 repealed 59A-1-4 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 4, re- 
lating to the public regulation commission, effective 


59A-1-5. "Insurance". 


Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


March 29, 2013. For provisions of former section, see the 
2012 NMSA 1978 on NMOneSource.com. 


"Insurance" is a contract whereby one undertakes to pay or indemnify another as to loss from 
certain specified contingencies or perils, or to pay or grant a specified amount or determinable 
benefit in connection with ascertainable risk contingencies, or to act as surety. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-1-6 


History: Laws 1984, ch. 127, § 5. 

Compiler's notes. — The annotations appearing below 
were abstracted from attorney general opinions decided un- 
der former 59-1-1 NMSA 1978 which defined "insurance" as 
"any form of insurance, bond or indemnity contract, the is~ 
suance of which is legal in the state.of New Mexico." 


ANNOTATIONS 


Contract to defend and indemnify was an insur- 
ance contract. — Where defendant's insured sued defen- 
dant and plaintiff; defendant agreed to defend and indem- 
nify plaintiff without any further elaboration or condition, 
the principal object and purpose of the agreement was the 


INSURANCE CODE 


defense and ‘indemnification of plaintiff and the agree- ~ 
ment was an insurance contract. Guest v. Alistate Ins, Co.,., 


2010-NMSC-047, 149 N.M. 74, 244 P.3d 342, aff'g in part, 
rev'g in part 2009-NMCA-0387, 145 N.M. 797, 205 P.3d 844. 
Indemnification contract.— Where an insured sued 


the insured's insurer and the insurer's attorney for claims - 


that arose out of the handling of the insured's uninsured 
motorist claim and the insurer agreed to defend and in- 
demnity the attorney in the insured's suit, the contract 
was not a contract of insurance, because the contract’ to 
defend and indemnify the attorney shifted the risk of liti- 
gation to the insurer and did not involve distribution, or 
sharing, of the risk among others. Guest v, Allstate Ins. Co., 
2009-NMCA-037, 145 N.M. 797, 205 P.3d 844, aff'd in part, 
rev'd in part, 2010-NMSC-047, 149 N.M, 74, 244 P.3d 342. 

Term "insurance" not restrictive. — Definition ‘of 
"insurance" appears to express an intent that the term 
not be restrictive, 1971 Op, Att'y Gen. No. 71-82; 1978 Op, 
Att'y Gen. No, 78-20. 

Test for insurance. — Test as to whether certain busi- 
ness constitutes insurance is whether the certificate of 
membership or other contract issued constitutes a con- 
tract of insurance or indemnity. 1933-34 Op. Att'y Gen. 
No. 33-569, 

Contract of. insurance must be for security 
against risk of loss, which risk, originally resting with 
the insured, be shifted and assumed by the insurer, and 
the risk must be covered by a general fund consisting 
of deposits made by persons having similar contractual 
arrangements with the insurer. 1971 Op. Att'y Gen. 
No. 71-82, 

Indemnification required for insurance, — If a con- 
tract is for services and not indemnification, then it is not 
an insurance transaction. 1971 Op. Att'y Gen. No, 71-82. 

Third-party indemnification. — Indemnification un- 
der an insurance contract does not necessarily have to be 
made directly to the insured. 1971 Op. Att'y Gen. No, 71-82. 


Service contracts constitute a form of insurance. 


1978 Op. Att'y Gen. No. 78-20. 


59A-1-6. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 59A- 
1-6 NMSA 1978, as enacted by Laws 1984, ch. 127, § 6, 
relating to the definition of "insurance board" effective 


59A-1-7. Insurance department, 


"Insurance department", "insurance division" 


insurance. 


History: Laws 1984, ch. 127, § 7; 1998, ch. 108, § 32; 
2013, ch. 74, § 8. 

The 2013 amendment, effective March 29, 2013, 
changed the definition to mean the office of superinten- 
dent of insurance; after "means the", added "office of 
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59A-1-7 


Variable annuities not insurance. — Variable an- 
nuities are subject to regulation by the commissioner of 
securities rather than by the superintendent of insurance, 
inasmuch as they are not “insurance” within the mean- 
ing of this section, but rather are "securities". 1959-60 Op. 
Att'y Gen. No, 60-137, 

Prepaid medical fees. — Agreement between in- 
dividual and physician for personal services in return 
for certain monthly payments involved prepayment of 
medical fees and not insurance. 1957-58 Op, Att'y Gen. 
No. 57-29. 

Furnishing of Se alanee service not insurance. 
— Furnishing of ambulance service by association which 


sells memberships to the public entitling members to 


free. ambulance service from any contract operator in 
event of sickness or injury does not amount to the doing 
of an insurance business, as it does not assume as its 
primary purpose a risk, hazard or peril but merely con- 
stitutes a contract to furnish services, 1959-60 Op, Att'y 
Gen. No. 60-58. 

Setting up of contract. to indemnify re public for loss 
suffered by reason of necessity to’ utilize ambulance ser- 
vices was insurance. 1953-54 Op. Atty's Gen. No. 54-5990. 

Where a person operating an ambulance proposes to, of- 
fer ambulance service to the general public pursuant to 
an agreement which in substance recites that in consid- 
eration of $15.00 the ambulance-service will be provided 
to and from. a-named hospital within a 25 mile radius for 
a period of one year to the subscribers of such agreement, 
such an arrangement,is not insurance so as to be amena- 
ble to regulation under the insurance laws of New Mexico. 
1961-62 Op. Att'y Gen. No. 61-30. 

Automobile club services as insurance. — . Vari- 
ous services furnished members by an automobile. club, 
including furnishing of bond, attorney fees for defense or 
collection of damages, reward for return of stolen vehicle, 
protection against lost credit cards, emergency road ser- 
vice and reimbursement for expenses due to automobile 
disability, constituted practice of insurance, 1971 Op. Att'y 
Gen. No.,71-82, 

Law reviews. — For note, "Nonprofit Health Care Cor- 
porations Are Not Insurance pie onie see 10 N.M. L. 
Rev. 481 (1980). : 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 43 ree 
Jur, 2d Insurance § 1. 

Undertaking to defend suit or furnish legal services in 
certain future contingencies as insurance, 71 A.L.R. 695. 

What constitutes insurance, 119 A.L.R. 1241. 

Doctrine of unconscionability as applied to insurance 
contracts, 86 A.L.R.3d 862. 

Prepaid legal services plans, 93 A.L.R.3d 199. 

44 C.J.S. Insurance § 1 et seq. 


January 1, 1999. For provisions of former section, see e the 
1997 NMSA 1978 on NMOneSource. com. 


or "division" means the office of superintendent of 


superintendent of"; and after “insurance", deleted "divi- 
sion of the commission". 

The 1998 amendment, effective January 1, 1999, rewrote 
this section, which read "Insurance department’ means the 
department of insurance of the corporation division." 
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59A-1-8 INSURANCE CODE 59A-1-12 


59A-1-8. "Insurer"; "authorized insurer". 


A. "Insurer" includes every person engaged as principal and as indemnitor, surety or contrac- 
tor in the business of entering into contracts of insurance. 

B. An "authorized insurer" is a [an] insurer holding a valid and subsisting certificate of author- 
ity, issued by the superintendent, to transact insurance in this state. 


‘History: Laws 1984, ch. 127, § 8. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


59A-1-8.1. Multiple employer welfare arrangement. 


"Multiple employer welfare arrangement" means a plan for providing welfare benefits ont. em- 
ployees of more than one employer as defined by 29 U.S.C. Section 1002. 


History: Laws 1991, ch. 125, § 2. 


59A-1-8.2. Deliver or delivery; definition. 


"Deliver" or "delivery" means send to by: 

A. email and retain an email delivery confirmation; 

B. electronic transmission through a dedicated two-way communication portal and retain de- 
livery confirmation; 

C. fax and retain a fax delivery confirmation; 

D. regular mail; or 

KE. personal delivery." 


History: 1978 Comp., § 59A-1-8.2, enacted by Laws Effective dates. — Laws 2021, ch. 108, § 88 made 
2021, ch. 108, § 1. Laws 2021, ch, 108, § 1 effective July 1, 2021. 


59A-1-9. "New Mexico". 


"New Mexico" means the state of New Mexico. 


History: Laws 1984, ch, 127, § 9. 


59A-1-10. "Person"; "individual". 

A. "Person" includes an individual, association, organization, reciprocal or Lloyds plan insurer, 
partnership, firm, syndicate, trust, corporation and every legal entity. 

B. An "individual" is a natural person, a human being. 

History: Laws 1984, ch. 127, § 10. 
59A-1-11. "State", 


When used in context indicating a jurisdiction other than New Mexico, "state" means any state, 
district, commonwealth, territory or possession of the United States of America. 


History: Laws 1984, ch, 127, § 11. 


59A-1-12. Superintendent. 


"Superintendent" means the superintendent of insurance or the superintendent's duly autho- 
rized representative acting in official capacity. 


History: Laws 1984, ch. 127, § 12; 1998, ch. 108, § 33. 
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59A-1-13 INSURANCE CODE 59A-1-15 


The 1998 amendment, effective January 1, 1999, sub- by the corporation commission,".near the middle of the 
stituted "superintendant of insurance" for "superinten- section, 
dent of the insurance department, as designated as such 


59A-1-13. "Transacting insurance". 


In addition to other aspects of insurance operations to which the Insurance Code by its terms 
applies, "transacting insurance" with respect to an insurance contract or a business of insurance 
includes any of the following, by mail or otherwise or whether or not for profit: 
solicitation or inducement; 
negotiation; 
effectuation of an insurance contract; 
transaction of matters subsequent to effectuation and arising airs of such a contract; 
maintenance in this state of an office or personnel performing any function in furtherance of 
an insurer's business of insurance; or 

F. maintenance by an insurer of assets in trust in this state for the benefit, security or protec- 
tion of its policyholders or its policyholders and creditors. 


BOOW p 


History: Laws 1984, ch. 127, § 13; 1991, ch. 125, § 1. ANNOTATIONS 

Cross references. — For the Insurance Code, see 59A- ‘ 
1-1 NMSA 1978 and notes thereto. Self-insured employer. — An employer who was self- 

The 1991 amendment, effective April 3, 1991, inserted "an insured for workers' compensation and who maintained a 
insurance contract or" in the introductory paragraph; added self-funded health indemnity plan for employees was not 


engaged in the business of insurance. Kitchell v. Public 


fata listi 
a DE Se a es oe ee Serv. Co., 1998-NMSC-051, 126 N.M. 525; 972 P.2d 344. 


59A-1-14, Compliance required. 


No person shall transact a business of insurance in New Mexico, or relative to a subject of insur- 
ance resident, located or to be performed in New Mexico or.elsewhere, without complying with the 
applicable provisions of the Insurance Code. 


History: Laws 1984, ch. 127, § 14. Cross references. — For the Insurance ‘Code, see 59A- 
1-1 NMSA 1978 and notes peg 


59A-1-15. Application of the code as to particular types of i insurers, 
organization or subjects. 


No provision of the Insurance Code shall apply to: 

A. fraternal benefit societies, as identified in hers! 59A, Article 44 NMSA 1978, except as 
stated in that article; 

B. nonprofit health care plans, as identified in Chapter 59A, Article 47 Nr ive 8, except as 
stated in that article; 

C. health maintenance organizations, as identified in Guenter 59A, Article 46 NMSA 1978, 
except as stated in that article; 

D. prepaid dental plans, as identified in Chapter 59A, Article 48 NMSA 197 é, Secepe as stated 
in that article; 

E. motor clubs, as identified in Chapter 59A, Article 50 NMSA 1978, except as stated i in that 
article; 

F. bail bondsmen, as identified in Chapter 59A, Article 51 NMSA 1978, except as stated in that 
article; 

G. insurance premium finance companies, as identified in Chapter 59A, Article 45 NMSA 1978, _ 
except as stated in that article; and 

H. title insurers and title insurance agents, as identified in Chapter 59A, Article 30 NMSA 
1978, except as stated in that article. 


History: Laws 1984, ch. 127, $ 15; 1985, ch. 28, § 15. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 
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59A-1-16 INSURANCE CODE 59A-1-16.1 


ANNOTATIONS ; event of sickness or injury does not amount to the doing 


? of an insurance business, as it does not assume as its 

ee aa rmbt “gg naes statute exempted primary purpose a risk, hazard or peril but merely con- 

‘aternal benefit societies from all taxes other than those stitutes a contract:to furnish services. 1959-60 Op. Att'y 
on real estate and office equipment, plaintiff society, which Gen. No,-60-58. 


complied with every element in the statutory definition, Setting up of contract to indemnify the public for loss 
was a fraternal benefit society, notwithstanding large suffered by reason of necessity to utilize ambitance ser- 
amount of insurance on its books, alleged discrimination vices was insurance. 1953-54 Op. Att'y Gen. No. 54-5990. 

among members, alleged excessive compensation to its Where a person operating an ambulance proposes to of- 
officers and agents or purported writing of unauthorized fer ambulance service to the general public pursuant to 
policies. Modern Woodmen of Am. v. Casados,.17 F.Supp. “an agreement which in substance recites that in consid- 


768 (D.N.M.1937), eration of $15.00 the ambulance service will be provided 

Prepaid medical fees. — Agreement between in- to and from a named hospital within a 25 mile radius for 
dividual and physician for personal services in return a period of one year to the subscribers of such agreement, 
for certain monthly payments involved prepayment of such an arrangement is not insurance so as to be amena- 
medical fees and not. insurance. 1957-58 Op. Att'y Gen. ble to regulation under the insurance laws of New Mexico. 
No. 57-29, ‘ 7 1961-62 Op. Att'y Gen. No. 61-30. 

Automobile club services as insurance, — Vari- Bail bond business insurance. — An individual who 
ous services furnished members by an automobile club, advertises himself as a bail bondsman and places cash 
including furnishing of bond, attorney fees for defense or deposits in lieu‘of bail for accused persons, charging the 
collection of damages, reward for return of stolen vehicle, accused a fee of 10% of the amount of the cash deposit, is a 


protection against lost credit cards, emergency road ser- recognizor for the accused and is transacting an insurance 


vice and reimbursement for expenses due to automobile basi 1969 Op. Att'y Gen. No. 69-93 

disability, constituted practice of insurance. 1971 Op. Att'y TAS novisela man Agta) ; "Nonprofit Health Cure: Con 

Gen. No. 71-82. ’ pe »  porations, Are Not Insurance Providers," see 10 N.M.L. 
Furnishing of ambulance service not insurance. Rev. 481 (1980). 

— Furnishing of ambulance service by association which Am. Jur. 2d, A.L.R. and C.J.S. references. — Pre- 

sells memberships to the public entitling members to paid legal het icées plans, 93. A.L.R.3d 199. 


free ambulance service from any contract operator in... 


59A-1-16. Exempted from code. ; 


In addition to organizations and businesses otherwise exempt, the Insurance Code shall not ap- 
ply to: 

A. a labor organization that, incidental only to operations as a labor organization, issues ben- 
efit certificates to members or maintains funds to assist members and their families in times of 
illness, injury or need, and is not for profit; 

B. the credit union share insurance corporation, as identified in Chapter 58, Article 12 NMSA 
1978, and similar corporations and funds for protection of depositors, shareholders or creditors of 
financial institutions and businesses other than insurers; or . 

C. ‘the risk management division of the general services department, the public school insur- 
ance authority, the retiree health care authority and any public school district or to insurance of 
public property or public risks by any agency of government not otherwise engaged in the business 
of insurance, except the provisions of the Patient Protection Act [Chapter 59A, Article 57 NMSA 
1978] and Sections 59A-2-9.2 and 59A-23E-18 NMSA 1978 shall apply to any entity required or 
authorized to purchase health care benefits pursuant to the Health Care Purchasing Act [Chap- 
ter 13, Article 7 NMSA 1978). 


History: Laws 1984, ch. 127, § 16; 1998; ch. 107, § 12; management division and any managed health care plan 
2001, ch. 351, § 4. Be it offers". 

Gross refcroneots — For the Insurance Code, see 59A- -. The 1998 amendment, effective July 1, 1998, deleted 
1-1 NMSA 1978 and notes thereto. "as" following "apply" in the introductory language; sub- 

The 2001 amendment, effective June 15, 2001, in stituted "that" for "which" near the beginning of Subsec- 
Subsection C, inserted "the public school insurance au- tion A; in Subsection B, substituted "Chapter 58, Article 
thority, the retiree health care authority and any public 12" for "Article 58-12"; in Subsection C, inserted."general 
school. district", inserted "and Sections 59A-2-9,2. and services" following "division of the", deleted "of finance 
59A-23E-18 NMSA 1978" and substituted "any entity and administration of New Mexico" following "depart- 
required or authorized to purchase health care benefits ment" and "as" following "or", and added the exception to 
pursuant to the Health Care Purchasing Act" for "the risk the end of the subsection. 


59A-1-16.1. Charitable gift pneu exempt from regulation as 
insurance company, 


A. As used in this section: 
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59A-1-17 INSURANCE CODE 59A-1-17 


(1) "charitable gift annuity" means a transfer of cash or other property by a donor to a 
charitable organization in return for an annuity payable over one or two lives, under which the 
actuarial value of the annuity is less than the value of the cash or other property transferred and 
the difference in value constitutes a charitable deduction for federal tax purposes; 

(2) "charitable organization" means an entity described in: 

(a) Section 501(c)(3) of the Internal Revenue Code of 1986; or 

(b) Section 170(c) of that act; and 

(3) “qualified charitable gift annuity means a charitable gift annuity described in Sec- 
tion 501(m)(5) and Section 514(c)(5) of that act that is issued by a charitable organization that on 
the date of the annuity agreement: 

(a) has either an unrestricted fund balance consisting of assets in excess of liabilities 
of not less than three hundred thousand dollars ($300,000) or unencumbered assets in its gift an- 
nuity fund of not less than three hundred thousand dollars ($300,000); and 

(b) has been in continuous operation for at least three years or is a successor or 
affiliate of a charitable organization that has been in continuous operation for at least three 
years. 

B. The issuance of a qualified charitable Bett annuity does not’ constitute engaging in the busi- 
ness of insurance in this state. 

C. Acharitable gift annuity issued prior to July 1, 1999 is a qualified charitable gift ee for 
purposes of this section, and the issuance of that charitable gift annuity does not constitute engag- 
ing in the business of insurance in this state. 

D. When entering into an agreement for a qualified charitable gift annuity, the charitable orga- 
nization shall disclose to the donor in writing in the annuity agreement that a qualified charitable 
gift annuity is not insurance under the laws of this state and is not subject to regulation by the 
insurance division or protected by a guaranty association affiliated with the division. The disclo- 
sure shall be in a separate paragraph in a print size no smaller than that employed generally in 
the annuity agreement. 

E. A charitable organization that issues qualified charitable gift annuities shall notify the in- 
surance division in writing by the later of October 1, 1999 or the date on which it enters into the 
organization's first qualified charitable gift annuity agreement, The notice shall: 

(1) be signed by an officer or director of the charitable organization; 

(2) identify the charitable organization; and 

(3) certify that the organization is a charitable organization and the annuities issued by 
the organization are qualified charitable gift annuities. The charitable organization shall not be 
required to provide additional information to the division except as provided in Subsection F of 
this section. 

F. The failure of a charitable organization to comply with the notice requirements provided 
in Subsections D and E of this section does not prevent a charitable gift annuity that otherwise 
meets the requirements of this section from constituting a qualified charitable gift annuity; pro- 
vided, however, that the superintendent may enforce performance of those requirements by send- 
ing a letter by certified mail, return receipt requested, demanding that the charitable gpespizawen 
comply with the notice requirements provided in Subsections D and E of this section. 

G. The issuance of a qualified charitable gift:annuity does not constitute‘a violation of the Un- 
fair Practices Act [Chapter 57, Article 12 NMSA 1978]. 


History: Laws 1999, ch. 34, § 1. Cross references, — For Sections 170(c), 501(c) and 


Effective dates. — Laws 1999, ch. 34, § 2 makes the (m), and 514(c) of the Internal Revenue Code of 1986, see 
act effective'on July 1, 1999. 26 U.S.C. §§ 170(c), 501(c) and (m), and 514(c), respec- 


tively. 


59A-1-17, Particular provisions prevail. 


Provisions of the Insurance Code relative to a particular kind of insurance or type of insurer or 
particular matter shall prevail over provisions relating to insurance in general or insurers in gen- 
eral or to such matter in general. 
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59A-1-18 OFFICE OF SUPERINTENDENT OF INSURANCE 59A-2-1 


History: Laws 1984, ch. 127, § 17. Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-1-18. General penalty. 


A. Unless the same is defined as a felony under any other law of this state or punishment 
therefor classifies it otherwise, every violation of the Insurance Code is a petty misdemeanor pun- 
ishable by a fine not to exceed five hundred dollars ($500). 

B. Where other monetary penalty is not expressly provided for, an administrative penalty may 
be assessed for violations of the Insurance Code. The administrative penalty shall be not over five 
thousand dollars ($5,000) for each violation, except that if the violation is to be found willful and 
intentional, the penalty may be up to ten thousand dollars ($10,000) for each violation. Every ad- 
ministrative penalty shall be imposed by written order of the superintendent made after hearing 
held as provided in Chapter 59A, Article 4 NMSA 1978. 

C. A monetary penalty imposed may be additional to any applicable suspension, revocation or 
denial of a license or certificate of authority. 

D. In addition to the authority of the insurance department to bring an action to recover statu- 
tory fines and assessments, the insurance department may bring civil actions for penalties in 
sums not to exceed the criminal fine for each violation of the Insurance Code, in lieu of criminal 
prosecution. 

E. The penalties contained in Subsections A through D of this section shall be in addition to 
any other penalty provided by law. 


History: Laws 1984, ch. 127, § 18; 1987, ch. 259, § 1; Cross references. — For the Insurance Code, see 59A- 
1989, ch. 145, § 1. 1-1 NMSA 1978 and notes thereto. 
ARTICLE 2 
Office of Superintendent of Insurance 
Sec. Sec. 
59A-2-1. Office of superintendent of insurance: ‘59A-2-9.5. Repealed. 
59A-2-2. Superintendent; appointment; term; compensa- 59A-2-9.6. Health insurance cooperative; rulemaking. 
tion; removal. 59A-2-9.7. Annual report required. 
59A-2-2.1. Insurance nominating committee; duties; ad- 59A-2-9.8. Prior authorization request form; develop- 
ministrative attachment. ment. 
59A-2-3.. Superintendent; qualifications and bond. 59A-2-9.9. State innovation waiver application. 
59A-2-4, Staff. 59A-2-10. Orders, notices in general. 
59A-2-5, 59A-2-6. Repealed. 59A-2-11. Enforcement. 
59A-2-7. Delegation of powers. 59A-2-12. Records; inspection; destruction. 
59A-2-8. General powers and duties of superintendent. 59A-2-13. Seal as evidence. 
59A-2-8.1. Producer licensing; national producer regis- 59A-2-14. Publications; preparation and sale. 
try; fees collected. 59A-2-15. Interstate, federal and international coopera- 
59A-2-9. Rules and regulations; promulgation; violation. tion. 
59A-2-9.1. Regulations; leased employees. 59A-2-15.1. Office of superintendent of insurance; coop- 
59A-2-9,.2. Recompiled. eration with New Mexico health insurance 
59A-2-9.3. Superintendent authorized and directed to exchange, 
promulgate privacy rules. 59A-2-16. Nonpreemption. 
59A-2-9.4. Superintendent of insurance; additional pow- 59A-2-17. Reporting. 
ers. 


59A-2-1. Office of superintendent of insurance. 


A. The office of superintendent of insurance, created as of July 1, 2013 by Article 11, Section 20 
of the constitution of New Mexico, is an adjunct agency pursuant to Section 9-1-6 NMSA 1978. 

B. All powers relating to state supervision of insurance, insurance rates and rate practices, 
together with collection of insurance licenses, taxes or fees, and all records pertaining to such su- 
pervision are under control of the office of superintendent of insurance. 


547 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-2-2 JV INSURANCE CODE | 59A-2-2 


History: Laws 1984, ch. 127, § 19; 1998, ch. 108, § 34; continue in effect until amended, replaced or repealed by 
2013, ch. 74, § 9. the office of superintendent of insurance; and 

The 2018 amendment, effective March 29, 2013, cre- E, references in law, rules, orders and other official 
ated the office of superintendent of insurance; in the title, - acts to the insurance department or the insurance divi- 
added "Office of superintendent of", and after "insurance", sion of the public regulation commission shall be deemed 
deleted "division created"; in Subsection A, at the begin- to be references to the office of superintendent of insur- 
ning of the sentence, deleted "insurance division is cre- ance. 
ated within the commission" and added the remainder of The 1998 amendment, effective January 1, 1999, sub- 
the sentence; in Subsection B, after "under controlvof the", stituted "Division Created'for "Department continued 
deleted "commission through the division" and added "of- division of powers" in the section heading; in Subsection 
fice of superintendent of insurance". A, deleted "department of" preceding "insurance" near the 

Temporary provisions, — Laws 2013, ch. 74, § 38 pro- beginning, substituted "division is created" for "is contin- 
vided that on March 29, 2013, all: ued" near the middle and deleted "corporation" preceding 

A. staff.positions and all, money, appropriations, re- "commission" at the end; and im Subsection B, inserted 
cords, furniture, equipment, supplies and other property. "insurance rates and rate practices" preceding " supervi- 
belonging ‘to the insurance division of the public regula- ~'* ‘sion of insurance," near the beginning, substituted "are" 
tion commission are transferred, to the office of superin- \ for "shall continue to be and remain' near the middle, de- 
tendent of insurance; _leted, "corporation" following "commission through" near 

B. existing contracts, agreements and other obliga- the middle, and’ substituted "the division" for "its i insur- 
tions in effect for the insurance division of the public regu- ‘ance department; except, that all powers relating to state 
lation commission shall be binding on the office of super- control and supervision of insurance rates and rate prac- 
intendent of insurance; tices,.as. provided for in Article 17 of the Insurance Code, 

C. pending cases, legal actions, appeals and other legal and all records pertaining thereto shall continue to be 
proceedings and all pending administrative proceedings and remain under exclusive control of the state insurance 
that involve the insurance division of the public regula- board" at theend. 
tion commission shall be unaffected and shall continue in 
the name of the office of superintendent of insurance; ANNOTATIONS 

D, rules, orders and other official acts of the insur- Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 
ance division of the public regulation commission shall Jur. 2d Insurance 8§ 18, 51, 56. 


44 C.J.S, Insurance § 15 et seq. 


59A-2-2. Superintendent; appointment; term; compensation; removal. 


A. The position of superintendent of insurance shallbe the chief officer of the office of superin- 
tendent of insurance. 

B. The superintendent shall be appointed by the insurance nominating committee. 

C. The superintendent shall serve for a term of four years, except that the initial term begin- 
ning July 1, 2013 shall end on December 31, 2015, An incumbent superintendent may apply to the 
insurance nominating committee for appointment to additional terms. 

D. The superintendent's annual compensation shall be subject to legislative appropriation 
and established by the insurance nominating committee at the start of each term and annually 
thereafter. The superintendent's annual compensation shall be no lower than that of the lowest- 
compensated cabinet secretary and no higher than that of the highest-compensated cabinet sec- 
retary. 

EK. The superintendent shall not be removed except for incompetence, willful neglect of duty or 
malfeasance in office. The insurance nominating committee may remove the superintendent after 
providing the superintendent with notice and a hearing. 


History: Laws 1984, ch. 127, § 20; 1998, ch. 108, § 35; annual compensation"; and in Subsection E, after "after", 


2013, ch. 74, § 10; 2015, ch. 11, § 3; 2020, ch. 63, § 1. deleted "first". : 
The 2020 amendment, effective May 20, 2020, re- The 2013 amendment, effective March 29, 2013, pro- 
moved a provision providing for a vacancy in the position vided for the term of office, compensation, and removal 
of superintendent of insurance; and in Subsection C, after of the superintendent of insurance; in the title, added 
"December 31, 2015.", deleted "If the position of superin- "term; compensation"; in Subsection A, at the beginning 
tendent becomes vacant, the successor shall serve the re- of the sentence, added "position of", after "chief officer 
mainder of the term", of the", added "office of superintendent of", and after 
The 2015 amendment, effective June 19, 2015, pro- “insurance”, deleted. "division"; in Subsection B, after 
vided that the annual compensation of the superintendent "appointed", deleted "and may be removed for cause at | 
of insurance shall be established by the insurance nomi- any time", and after "by the", deleted "commission" and 
nating committee and subject to legislative appropriation; added "insurance nominating committee"; and added 
in Subsection D, after "shall be", added "subject: to legis- Subsections C through E. 34h 
lative appropriation and", and after,"established by the", The 1998 amendment, effective January 1, 1999, sub- 
deleted "legislature in an appropriations act and" and stituted "division" for "department" in the first sentence, 
added "insurance nominating committee at the start of and deleted "corporation" preceding "commission" in th 
each term and annually thereafter, The superintendent's second sentence, ISG 
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59A-2-2.1 OFFICE OF SUPERINTENDENT OF INSURANCE 59A-2-2.1 


59A-2-2.1. Insurance nominating committee; duties; administrative 
attachment. 


A. The "insurance nominating committee" is created and consists of nine members, includ- 
ing: 

(1) four members who are selected by the New Mexico legislative council as follows: 

(a) two members who shall represent the interests of the insurance industry; 

(b) two members who shall represent the interests of insurance consumers and who 
have experience advocating on behalf of consumers or the public interest on insurance issues. 
These consumer members shall not be employed by or on behalf of or have a contract with an em- 
ployer that is regulated by the office of superintendent of insurance; and 

(c) no more than two of the four members shall be from the same political party; 

(2) four members who are selected by the governor as follows: 

(a) two members who shall represent the interests of the insurance industry; 

(b) two members who shall represent the interests of insurance consumers and who 
have experience advocating on behalf of consumers or the public interest on insurance issues. 
These consumer members shall not be employed by or on behalf of or have a contract with an em- 
ployer that is regulated by the office of superintendent of insurance; and 

(c) no more than two of the four members shall be from the same political party; and 

(3) a ninth member who shall be chair of the committee and who shall be selected by a 
majority of the other eight members; provided that the member shall: 

(a) not be a candidate for the position of superintendent of insurance; and 

(b) be either a former New Mexico superintendent of insurance or another person 
with extensive knowledge of insurance regulation in New Mexico, but does not have, nor have a 
spouse or child who has, any direct financial interest in an insurer, insurance agency or insurance 
transaction except as a policyholder or a claimant under a policy or as an owner of less than one 
percent of the shares of an insurer that is a publicly traded corporation. 

B. A vacancy on the committee shall be filled by the original appointing authority for the re- 
mainder of the term. 

C. Acommittee member shall: 

(1) bea resident of New Mexico; 

(2) serve a four-year term; except that a member of the first committee appointed shall 
serve for a term that ends on June 30, 2015; and 

(3) . serve without compensation, but shall be eligible to receive per diem and mileage pur- 
suant to the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. 

D. The committee is subject to the Inspection of Public Records Act [Chapter 14, Article 2 
NMSA 1978] and the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. Individual mem- 
bers of the committee are subject to the Governmental Conduct Act [Chapter 10, Article 16 NMSA 
1978] and the Financial Disclosure Act [Chapter 10, Article 16A NMSA 1978]. 

E. The committee shall convene within ninety days in anticipation of the occurrence of a va- 
cancy in the superintendent position or the expiration of a superintendent's term of office. 

F. Upon the occurrence of a vacancy in the superintendent position, or after the conclusion of 
the superintendent's term, the chair of the committee may appoint an interim superintendent who 
shall serve until a successor is duly qualified. 

G. The committee shall actively solicit, accept and evaluate applications from qualified indi- 
viduals for the position of superintendent and may require an applicant to submit any information 
it deems relevant to the consideration of the individual's application. 

H. The committee shall appoint the superintendent by a vote of a majority of all members of 
the committee. 

I; The committee shall meet no less often than annually. 

J. The committee is administratively attached to the office of superintendent of insurance. The 
office of superintendent of insurance shall provide staff for the committee. 

K. An employee of the office of superintendent of insurance who serves as staff for the com- 
mittee shall not reveal to any person, except another committee staff person, any requests or 
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59A-2-3 INSURANCE CODE — 59A-2-3 


statements disclosed in confidence by a committee member, except that this restriction shall not 


apply to any disclosure that is: 
(1) protected under the Whistleblower Protection Act [10- 16C-1 to 10-16C-4 NMSA 1978]; or 
(2) required by law. 


History: Laws 2013, ch. 74, § 15; 2015, ch. 11, § 4; respectively; in Subsection C, Paragraph (3), after “shall 


2020, ch. 63, § 2. be", deleted "reimbursed for expenses incurred in pursuit 

The 2020 amendment, effective May 20, 2020, pro- of the member's duties on the committee” and added "eli- 
vided for an interim superintendent of insurance in the gible to receive per diem and mileage"; in Subsection D, 
event of a vacancy in the position of superintendent; in after "committee", deleted “and individual members shall 


Subsection E, after "ninety days", deleted "prior to the be" and added "is", after “subject to", deleted "the Govern- 
date on which the term of a superintendent ends and mental Conduct Act", after "Public Records Act", deleted 


shall appoint a superintendent within sixty days of con- "the Financial Disclosure Act", and added the last sen- 
vening" and added "in anticipation of the occurrence of a tence; deleted "A regular session of" preceding the new 
vacancy in the superintendent position or the expiration Subsection E, and after “convene”, deleted “ninety days 
of a superintendent's term of office"; and in Subsection F, prior to the date of the initial term of the superintendent 


after "vacancy in the superintendent position”, deleted and thereafter" and added “within", and after "shall", de- 
"the committee shall convene within thirty days of the leted "conclude on the date that the initial superinten- 


date of the vacancy and shall appoint.a successor to fill dent or next superintendent takes office. The committee 
the remainder of the superintendent's term within sixty © shall select" and added “appoint”; in Subsection F, after 
days of convening" and added “or after the conclusion of “date of", deleted “the beginning of", and after vacancy, 
the superintendent's term, the chair of the committee may. : deleted "for a special. session”; deleted former Subsection 
appoint an interim superintendent who shall serye until a F relating to vacancies on the insurance nominating com- 
successor is duly qualified". ~ -‘'Mittee; and deleted Subsections H and T and added new 
The 2015 amendment, effective June 19, 2015, pro-- Subsections H, 1, J and K. : 
vided additional duties for, and the process for appoint- Temporary provisions. — Laws 2013, ch. 74, $ 39, ef- 
ing, members, of the insurance nominating - commit- fective March 29, 2013, provided: 
tee, clarified that individual members of the insurance A.~ Within fifteen days of the effective date of this act, 
nominating committee are subject to the Governmental if it is adopted with an emergency clause, or as soon as 
Conduct Act. and the Financia} Disclosure Act, and ‘ad- practicable otherwise, the governor and the New Mexico 
ministratively attaches the insurance nominating com- legislative council shall appoint their members to the in- 
mittee to the office of superintendent of insurance; in the surance hominating committee. 
catchline, added "duties; administrative ‘ attachment”; B. ‘The insurance nominating committee shall pursue 
added Subsection B relating to vacancies on-the insur- its duties on a foreshortened schedule as necessary to se- 
ance nominating committee and redesignated former lect a superintendent of insurance by July 1, 2013. 


Subsections B, C, D and E-as Subsections C, D, E and F 


59A-2-3. Superintendent; qualifications and ROB Atv 


The superintendent shall: 

A. be bonded as provided in the Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978]; 

B. not have a direct financial interest in an insurer, insurance agency or insurance transaction 
except as a policyholder or a claimant under a policy or as an owner of less than one percent of the 
shares of an insurer that is a publicly traded corporation; and 

C. not have a spouse who: 

(1) has a direct financial interest in an insurer or insurance agency regulated by the office 
of superintendent of insurance, except as an owner of less than one percent of the shares of an 
insurer that is a publicly traded corporation; or . 

(2) is licensed as an individual by the office of superintendent of insurance! 


History: Laws 1984, ch. 127, § 21; 2013, ch. 74, § 11; "a", and deleted the period and added "; and"; and added 


2015, ch. 11, § 5; 2020, ch. 63, § 3. Subsection D. 

The 2020 amendment, effective May 20, 2020, re- The 2013 amendment, effective March 29, 2013, pro- 
moved a provision requiring the superintendent be a vided qualifications for the superintendent of insurance; 
resident of New Mexico at the time of appointment; and in Subsection A, after "for at least", deleted “three (3) 
deleted former Subsection A and redesignated the suc- . years" and added "one year" and deleted "The superinten- 
ceeding subsections accordingly. dent shall"; and added Subsection C. 

The 2015 amendment, effective June 19, 2015, pro- 
vided for new qualifications and restrictions on the posi- ANNOTATIONS . 
tion of superintendent of insurance; in Subsection A, de- J ALR: and P sated 
leted "have been" and added "be" preceding "a resident", ease onhilic Rents ee ae perinis- 


and after "New Mexico", deleted "for at least one year ting insurance companies to engage or continue in busi- 


before" and added "at the time of"; in Subsection B, after - 
"Act:", deleted "and in Subsection O, after "not have'jde- AP yee ae Mah Statutory requirements, 131 


leted "nor have a spouse or child who has, any" and added 
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59A-2-4 OFFICE OF SUPERINTENDENT OF INSURANCE 59A-2-8 


59A-2-4, Staff. 


The superintendent: 

A. may hire employees and prescribe their lain and qualifications and fix their compensation 
pursuant to the Personnel Act [Chapter 10, Article 9 NMSA 1978]; and 

B. shall designate an employee of the office of superintendent of insurance as chief deputy su- 
perintendent, who shall be acting superintendent when the superintendent position is vacant or the 
quneentande! is unable to perform the duties of that office because of mental or physical disability. 


‘listers: Laws 1984, ch. 127, § 22;.1993, ch, 320, § 2; of", after.” insurance", deleted "division", after ' ‘when the" ’ 
1998, ch, 108, § 36; 2013, ch. 74, § 12. deleted "office of", and after "when the superintendent", 
The 20138 ‘amendment, effective March 29, 2018, pro-  —_ deleted "position". 
vided for staff of the superintendent of insurance; in the The 1998 amendment, effective January 1, 1999, de- 
introductory sentence, at the beginning of the sentence, leted the Subsection A designation, substituted "chief of 
deleted "With the chief of staff's approval"; in Subsection staff's" for "corporation commission's" near the beginning 
A, after "may", added the reminder of the sentence; in Sub- and deleted Subsections B through D. 
section B, at the beginning of the sentence, added "shall", The 1993 amendment, effective June 18, 1993, added 
after "employee of the", added ."office of superintendent Subsection D, 


59A-2-5,59A-2-6. Repealed. 


Repeals,. — Laws 1998, ch. 108, § 81 repealed 59A-2-5. prohibiting gratuities to, the superintendent of insurance, 


and BOA. 2-6 NMSA 1978, as enacted by Laws 1984, ch. effective January 1, 1999. For provisions of former sec- 


127, §§ 23 and 24, relating to conflicts of interest of, and tions, see the 1997 NMSA 1978 on NMOneSource.com. 


59A-2-7. Delegation of powers. 


A. The superintendent may delegate to his deputy, assistant or examiner the exercise or dis- 
charge in the superintendent's name of any power, duty or function; whether ministerial, discre- 
tionary or of whatever character, vested in or imposed upon or to be performed by the superinten- 
dent. 

B. The official act of any such individual acting in the superintendent's name and by his au- 
thority shall be deemed an official act of the superintendent. 


History: Laws 1984, ch. 127, § 25. 


59A-2-8. General powers and duties of Paneer eae 


AY The superintendent shall: 

(1) organize and manage the office = superintendent of insurance and direct and super- 
vise all its activities; 

(2) execute the duties imposed upon the superintendent by the enacrdinch Code [Chap- 
ter 59A NMSA 1978]; 

(8) enforce those provisions of the Insurance Code that are administered by the superin- 
tendent; 

(4) have the powers and authority expressly conferred by or reasonably implied from the 
provisions of the Insurance Code; 

» © (5) conduct such examinations and investigations of insurance matters, in addition to 
those expressly authorized, as the superintendent may deem proper upon reasonable and probable 
cause to determine whether a person has violated a provision of the Insurance Code or to secure 
information useful in the lawful enforcement or administration of the provision; 

(6) have the power to sue or be sued; 

(7) have the power to make, enter into and enforce all contracts, agreements and other 
instruments necessary, convenient or desirable in the exercise of the superintendent's powers and 
functions and for the purposes of the Insurance Code; 1 

(8) ‘prepare an annual budget for the office of superintendent of insurance; 
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59A-2-8.1 INSURANCE CODE | 59A-2-8.1 

(9) have the right to require performance bonds of employees as the superintendent deems 
necessary pursuant to the Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978]. The office of superin- 
tendent of insurance shall pay the cost of required bonds; 

(10) comply with the provisions of thé Administrative Procedures Act [12-8-1 to 12- 8- 25 
NMSA 1978]; 

(11) upon ‘an order based upon the invocation of a state of emergency under the All Hazard 
Emergency Management Act [12-10-1 to 12-10-10 NMSA 1978] or the Public Health Emergency 
Response Act [Chapter 12, Article 10A NMSA 1978] by the governor, take those actions necessary 
to ensure access to insurance and the stability of insurance markets during the emergency. Such 
actions may include issuing emergency rules or orders to address any or all of the following mat- 


ters related to insurance policies issued in New Mexico: 
(a) grace periods for payment of insurance premiums and performance of other duties 


by insureds; 
(b) refund of premiums; 


(c) waiver of cost sharing or deductibles; 
(d) temporary postponement of cancellations and carer iaEe 
(e) reporting requirements for claims; and 
(f) suspension of compliance with a statute, rule or contract, if strict compliance would 
prevent, hinder or delay necessary action in response to the emergency; and 
(12) have such additional powers and duties as may be provided by other laws of this state. 
B.. If a state of emergency under the All Hazard Emergency Management Act or the: Public 
Health Emergency Response Act is invoked by the governor, and the superintendent issues emer- 
gency rules or orders to address matters related to insurance policies issued i in New Mexico, each 


emergency rule or order: 
(1). shall specify, by line of insurance: 


.-(a) the geographic area in which the order applies; and ) 
(b) . the dates on which the order becomes effective and terminates; and 


(2) shall not: 
(a) apply retroactively; 


(b) apply outside the geographic area designated.i in the governor's order; or 
(c) extend beyond the end date of the governor's order. 


History: Laws 1984, ch. 127, § 26; 2013, ch. 74, § 13; 
2021, ch. 108, § 2. 

The 2021 amendment, effective July 1, 2021, provided 
additional duties for the superintendent of insurance re- 
lated to access to insurance and the stability of insurance 
markets upon the governor's invocation of a state of emer- 
gency under the All Hazard Emergency Management Act 
or the Public Health Emergency Response Act, and pro- 
vided the required information that, must be contained in 
any emergency rule or order issued by the superintendent 
of insurance; redesignated former Subsections A through 
J as Paragraphs A(1) through A(10), respectively, added 
Paragraph A(11) and redesignated former Subsection K 


The 2013 amendment, effective March 29, 2013, pro- 
vided for the powers and duties of the superintendent of 
insurance; in Subparagraph A, after "manage the", added 
"office of superintendent of" and after "insurance", deleted 
"department"; in Subsections B, C and E, deleted "him" or 
"he" and added "the superintendent"; and added Subsec- 
tions F through J. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Ap- 
proval of form of policy, limits of powers of insurance com- 
missioner as to, 185 A.L.R. 7465, 

44 C.J.S. Insurance § 15 et seq. 


as Paragraph A(12); and added Subsection B, 


59A-2-8.1. Producer licensing; national producer registry; fees collected. | 


The division may contract with a nongovernmental entity, including the national association of 
insurance commissioners or its affiliates or subsidiaries, to perform ministerial functions related 
to licensure of producers, Fees collected shall be remitted to the division on a schedule approved by 
the superintendent. The division may adopt by rule any uniform standards and procedures neces- 
sary to participate in a national producer registry. 


art. IV, § 23, was effective June 15, 2001, 90 days after 
adjournment of the legislature. ~ 


History: Laws 2001, ch. 297, § 9. 
Effective dates. — Laws 2001, ch. 297 contained no 
effective date provision, but, pursuant to N.M. Const., 
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59A-2+9 OFFICE OF SUPERINTENDENT OF INSURANCE 59A-2-9.3 


59A-2-9. Rules and regulations; promulgation; violation. 


A. The superintendent, after a hearing thereon, may make reasonable rules and regulations 
necessary for or as an aid to administration or effectuation of any provision of the Insurance Code 
administered by the superintendent, and fom time to time withdraw, modify or amend any such 
rule or regulation. 

B. No such rule or regulation shall eter, modify or conflict with any such provision or other 
laws of New Mexico. 

C. The superintendent shall file all new rules, amendments of rules or repeals of rules in ac- 
cordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] not later than the submittal 
deadline for publication in the New Mexico register on or before the effective date of any such rule, 
amendment or repeal. 

D. Willful violation of any such rule or regulation shall subject the violator to such penalty 
as may be applicable under the Insurance Code for violation of the provision to which the rule or 
regulation relates; but no penalty shall apply to any act done or omitted in good faith in conformity 
with any such rule or regulation, notwithstanding that the rule or regulation may, after such act 
or omission, be amended or rescinded or determined by judicial or other authority to be invalid for 
any reason. 


History: Laws 1984, ch. 127, § 27; 1997, ch. 121, § 1. ANNOTATIONS 


C f .— For the I Code, 59A- 

1-1 Ri RTESAMN Taker cedeiteamatanumeens a ey Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
The 1997 amendment, effective June 20, 1997, re- Jur. 2d Insurance §§ 51 to 54. 

wrote Subsection C and made a stylistic change in Sub- 44 C.J.S. Insurance § 165 et seq. 


section D, 


59A-2-9.1. Regulations; leased employees. 


The superintendent shall adopt and promulgate regulations: 

A. for defining temporary and leased employees; 

B. for rating temporary and leased employees; 

C. to ensure that employers utilize accurate employee classifications; 

D. to prevent employers from reducing their experience modifiers through various employee- 
leasing schemes; . 

E. to establish and Eaforee penalties for any violations of these regulations; and 

F. which shall be reported to the first session of the fortieth legislature. 


History: Laws 1990 (2nd §.S.), ch. 2, § 108. 


59A-2-9.2. Recompiled. 


Recompilations. — Laws 2003, ch. 202, § 15 recom- plan requirements, as 59A-16-21,1 NMSA 1978, effective 
piled former 59A-2-9.2 NMSA 1978, concerning health June 20, 2003. 


59A-2-9.3. Superintendent authorized and directed to promulgate 
privacy rules. 


The superintendent is authorized to and shall promulgate rules to reasonably protect the pri- 
vacy of insurance consumers’ nonpublic personal information, including personal health and fi- 
nancial information, Rules promulgated pursuant to this section shall meet any applicable federal 
requirements for protecting nonpublic personal information of insured persons from improper ac- 
cess or disclosure. 


History: Laws 2001, ch. 202,§1. © art. IV, § 23, was effective June 15, 2001, 90 days after 
Effective dates. — Laws 2001, ch. 202 contained no adjournment of the legislature. . , 
effective date provision, but, pursuant to N.M. Const., 
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59A-2-9.4 INSURANCE CODE O HOPrdt 59A-2-9.8 


59A-2-9.4. Superintendent of insurance; additional powers. | 


The superintendent of insurance shall promulgate rules to define minimum eee for cia 
ing cessation treatment. ieiieent { 


History: Laws 2003, ch. 337, § 6. Applicability. — Laws 2003, ch. 337/§ 7, effective 


Effective dates. — Laws 2003, ch. 337 contained no June 20, 2003; made the provisions of the act,apply on and 
effective date provision, but, pursuant to N.M. Const., after July T; 2008. 


art. IV, § 23, was effective June 20, 2003, 90 daye after 
adjournment of the legislature. 


59A-2-9.5. Repealed. 


Repeals. — Laws 2015, ch. 111, § 7 repealed 59A-2-9.5 June 19,2015. For provisions of deine! section, see the 
NMSA 1978, as.enacted by Laws 2003, ch. 235, § 3, relat- 2014 NMSA 1978 on NMOneSource.com. 
ing to duties of the superintendent of insurance, effective 


59A-2-9.6. Health insurance cooperative; rulemaking. 


The superintendent shall adopt rules to govern the registration of health insurance coopera- 
tives, including the registration of cooperative employees, BurRARE to Chapter 59A, Article 23 
NMSA 1978. . 


History: Laws 2011, ch. 34, § 3. IV, § 23, was effective June 17, 2011, 90 days after ‘the 
Effective dates. — Laws 2011, ch. 34 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


59A-2-9.7. Annual report required. 


No later than December 1 of each year, the superintendent shall report to the legislature, to the 
insurance nominating committee and to the governor on the activities of the office of superinten- 
dent of insurance during the previous fiscal year. 


History: Laws 2013, ch. 74, § 14. : “Emergency clauses. — Laws 2013, ch. 74, § 41 con- 
tained an emergency clause and was approved March 29, 
2018. 


59A-2-9.8. Prior authorization request form; lcvalOninene: 


A. On or before January 1, 2014, the division shall jointly develop with the board of ohare 
a uniform prior authorization form that, notwithstanding any other provision of law, a prescribing 
practitioner in the state shall use to request prior authorization for coverage of prescription drugs. 
The uniform prior authorization form shall: 
(1) not exceed two pages; 
(2) be made electronically available on the web site of the division and on the web site of 
each health insurer, health care plan or health maintenance organization that uses the form; : 
(3) be developed with input received from interested parties pursuant to at least one pub- 
lic meeting; and 
(4). take into consideration the following: 
(a) any existing prior authorization forms that the cahaeal centers for medicare and 
medicaid services or the human services department has developed; and 
(b) any national standards pertaining:to electronic prior authorization for prescrip- 
tion drugs. 
B. As used in this section, "prescribing practitioner" means a person that is licensed or reartied 
to prescribe and administer drugs that are subject to the Rew Mexico Drug, Device and Cosmetic 
Act [Chapter 26, Article 1 NMSA 1978].’ 
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59A-2-9.9 OFFICE OF SUPERINTENDENT OF INSURANCE 59A-2-11 


History: Laws 2013, ch. 170, § 2. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 170 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-2-9.9. State innovation waiver application. 


The superintendent, in consultation with and pursuant to approval by the governor, is autho- 
rized to submit a state innovation waiver application pursuant to Section 1332 of the federal Pa- 
tient Protection and Affordable Care Act to establish a program relating to access and affordabil- 
ity of health insurance coverage. In applying for a waiver pursuant to Section 1332 of the federal 
Patient, Protection and Affordable Care Act, the superintendent shall seek any federal funding 
available to implement the waiver." 


History: Laws 2019, ch. 259, § 20. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 259 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-2-10. Orders, notices in general. 


A. Orders and notices of the superintendent shall be effective only when in writing signed by 
him or by his authority. 

B. Every order of the superintendent shall state its effective date and shall concisely state: 

(1) what is ordered; 

(2) the grounds on which the order is based; and 

(3) the provisions of the Insurance Code pursuant to which action is taken or proposed to 
be taken; but failure to so designate a particular provision shall not deprive the superintendent of 
the right to rely thereon. 

C. Except as provided as to particular procedures, an order or notice maybe given by delivery 
to the person to be ordered or notified, or by mailing it, postage prepaid, addressed to such person 
at [his] principal place of business or residence last of record with the insurance department. If 
so mailed, the order or notice shall be deemed given when deposited in a mail depository of the 
United States post-office; and as to which the affidavit of the individual who so mailed it shall be 
prima facie evidence that the order or notice was given. 


History: Laws 1984, ch. 127, § 28. Cross references, — For the Insurance Code, see 59A- 
Bracketed material. — The bracketed material was 1-1 NMSA 1978 and notes thereto. 
inserted by the compiler and is not part of the law. 


59A-2-11. Enforcement. 


A. The superintendent may invoke the aid of any court of competent jurisdiction through injunc- 
tion, mandamus or other appropriate process to enjoin any existing or threatened violation of any pro- 
vision of the Insurance Code or to enforce any order made or action taken by him in pursuance of law. 

B. Ifthe superintendent has reason to believe that any person has violated any provision of the 
Insurance Code or other law applicable to insurance operations, for which criminal prosecution in 
his opinion would be in order, he shall give the information relative thereto to the attorney gen- 
eral or other appropriate public law enforcement officials. The attorney general or such other law 
enforcement official shall promptly institute or cause to be instituted such action or proceedings 
against such person as in his opinion the information may require or justify. 

C. The superintendent may enforce civil penalties provided under the Insurance Code, and for 
the purpose use services of attorneys of the insurance department. 


History: Laws 1984, ch. 127, § 29. For injunctions under Rules of Civil Procedure for the 
Cross references. — For statutory provisions relating District Court, see Rule 1-066 NMRA. 
to mandamus, see 44-2-1 NMSA 1978 et seq. For the Insurance Code, see 59A-1-1 NMSA 1978 and 


notes thereto, 
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59A-2-12 INSURANCE CODE . 59A-2-14 


59A-2-12. Records; inspection; destruction, 


A. The superintendent shall preserve in the office of uDeMBLGET of insurance and in per- 
manent form copies of all notices and orders given or made and of all other papers and records 
relating to the business and transactions. of the office and shall hand, the.same over tothe super= 
intendent's successor in office. 

B. Except as otherwise provided by the Insurance Code or by order of court, the papers and 
records shall be open to public inspection. The superintendent may classify as confidential certain 
records and information obtained from another governmental agency or other’ source upon the 
express condition that they remain confidential or are deemed confidential by the superintendent, 
and such records and information shall not be subject to public inspection while confidentiality-ex- 
ists; except that no filing required to be made with the superintendent under the Insurance Code 
shall be deemed confidential unless expressly so provided by law. 

C, The superintendent may destroy unneeded or obsolete records and filings in the office of su- 
perintendent of insurance pursuant to the Public Records Act [Chapter 14, Article 3 NMSA 1978]. 


History: Laws 1984, ch. 127, § 30; 2013, ch. 74, § 16. and added "office", and after "hand the same over to", 

The 2018 amendment, effective March 29, 2013, pro- deleted.."his" and added "the superintendent's"; and in 
vided for preservation, inspection, and destruction of the ~ Subsection C, after “filings i in the", added "office of super- 
records of the office of the superintendent of insurance; in intendent of" and after ' ‘insurance deleted "department 
Subsection A, after "shall preserve in the", added "office in accordance with provisions and procedures applicable 
of superintendent of", after "insurance", deleted "depart- in general to records and filings of the corporation com- 
ment", after "transactions of the", deleted "department" mission" and added."pursuant to. the Public,Records Act", 


59A-2-13. Seal as evidence. 


The superintendent shall have an official: seal. Every instrument executed by the’ superinten- 
dent in pursuance with law and sealed with such seal shall be received as evidence. Copies of 
books, records and papers kept or filed in the office of superintendent of insurance pursuant to law, 
certified by the superintendent and authenticated by the seal, shall be received i in nie oman in like 
manner as the originals. ! 


History: Laws 1984, ch. 127, § 31; 2013, ch. 74, § 17. "superintendent", deleted "with" andjadded "shall have"; 


The 2013 amendment, effective March 29, 2013, pro- and. in the third sentence, after "kept and filed in the", 
vided for an official seal of the office of superintendent added "office of superintendent of" and deleted "depart- 
of insurance; at the beginning of the first sentence, de- ment". 


leted "The corporation commission shall provide", after 


59A-2-14. Publications; preparation and sale. 


A. The superintendent may authorize preparation and sale of bound pamphlet copies of the 
insurance laws of this state, of rules and regulations adopted pursuant to such laws, and of any 
other publication which the superintendent, in administration of the i insurance laws, deems to be 
of interest sufficiently widespread to so warrant. 7 

B.. The superintendent shall offer, or cause.to be offered, the publications for sale at a price 
adequate to cover costs of printing and handling. 

C. The superintendent shall promptly deposit in the state treasury all revenues derived from 
any such sale. The state weasurer shall credit the deposits to the i insurance department suspense 
fund, 


History: Laws 1984, ch. 127, § 33. é ~~ documents which fall within either the scope of former 59- . 
2-10 NMSA 1978 (comparable provisions in this section) 
ANNOTATIONS or Laws 1959, ch. 297 (the Fire Protection Fund Act, for- 
Expenditures for publication of documents au- mer 59-15-1 NMSA 1978, et seq. (comparable provisions 
thorized. — Superintendent of insurance could properly in 59A-53-1 NMSA 1978 et seq.)) and the nature of the 
expend money from the "insurance fund" and from the publication will determine from which fund-the expenses 
"fire protection fund" for the purposes of publication of rehab sinh will be taken. 1959-60 Op. Att'y Gen. 

oO 
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59A-2-15 OFFICE OF SUPERINTENDENT OF INSURANCE 59A-2-17 


59A-2-15. Interstate, federal and international cooperation. 


A. On request of the insurance supervisory official of any other state, province or country; of 
the national association of insurance commissioners or similar association of insurance regulatory 
officials; or of a federal agency, the superintendent shall communicate to the official, association or 
agency information that it is the superintendent's duty by law to ascertain respecting an insurer 
or other person transacting insurance in this state or otherwise subject to the superintendent's 
supervision. 

B. The superintendent may'be a member of the national association of insurance commission- 
ers or any successor organization and may participate in and support cooperative activities of 


public agencies having supervision of the insurance business. 


History: Laws 1984, ch. 127, § 34; 1991, ch, 125, § 3; 
2014, ch. 59, § 1. 


The 2014 amendment, effective July 1, 2014, provided. 


for cooperation with federal agencies; in the catchline, 
after "interstate", added "federal and international"; and 
in Subsection A, after "insurance regulatory officials", 
added "or of a federal agency", after "the official", deleted 
"or", and after "the official association" deleted "any" and 
added "or agency". 


- Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 

The 1991 amendment, effective April 3, 1991, rewrote 
Subsection A whichread "On request of the insurance su- 
pervisory official of any other state, province or country, 
the superintendent shall communicate to such official any 
information which it is his duty by law to ascertain re- 
specting authorized insurers." 


59A-2-15.1. Office of. superintendent of insurance; cooperation with 
New Mexico health insurance exchange. 


The office of superintendent of insurance shall cooperate with the New Mexico health insurance 
exchange to share information and assist in the implementation of the functions of the exchange. 


History: Laws 2013, ch. 54, § 10. 

Emergency clauses. — Laws 20138, ch. 54, § 17 con- 
tained an emergency clause and was approved March 28, 
2013. 


59A-2-16. Nonpreemption. 


Severability. — Laws 2013, ch. 54, § 16 provided that if 
any part or application of Laws 2013, ch. 54, §§ 1 through 
15 are held invalid, the remainder or its application to 
gtner situations or persons shall not be affected. t 


Nothing contained.in the Interstate Insurance Product Rapitatio’ ia 20 Op [11-19-1 NMSA 
1978], nor any decision or action by the interstate insurance product regulation commission, shall 
preempt, alter or modify any claims or remedies against insurance companies, agents or other per- 
sons or entities regulated under the Insurance Code that are or may become available under the 
common law, the Insurance Code or other statutes of this state. 


History: Laws 2009, ch. 188, § 1. 
Effective dates. — Laws 2009, ch. 188 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 19, 2009, 90 days after the 
adjournment of the legislature. 
Cross references. — For the Insurance Code, see 59A- 


1-1 NMSA 1978 and notes thereto. 


59A-2-17. Reporting. 


Until January 1, 2027: | 

A. the office of superintendent of insurance shall report by November 1 of each year to the 
governor, the legislative finance committee and the interim legislative health and human ‘services 
committee data regarding the elimination of cost sharing pursuant to the provisions of this 2021 
act, including the effects on providers and patients with regard to costs for behavioral health 
services and the effects on health and social outcomes for patients, by using a set of performance 
measurement tools related to health care quality assurance, GSYRIORGH, by a nationally nesngnized 
organization; and 
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59A-3-1 INSURANCE CODE 59A-4-1 

B. the legislative finance committee shall report by November 1 of each year to the governor 
and the interim legislative health and human services committee data regarding the elimination 
of cost sharing pursuant to the provisions of this 2021 act, including the effects on providers and 
patients with regard to costs for behavioral health services and the effects on health and social 
outcomes for patients, by using a set of performance measurement tools related to health care 


quality assurance, developed by a nationally recognized organization. 


History: Laws 2021, ch. 136, § 10. 

Compiler's notes. — Laws 2021, ch. 136, § 10 was not 
enacted as part of the Insurance Code, but was compiled 
there for the convenience of the user, 


Effective dates. — Laws 2021, ch. 186, § 11 made 


| Laws 2021, ch. 136, § 10 effective January 1, 2022. 


ARTICLE 3 


State Insurance Board 


(Repealed by Laws 1998, ch. 108, § 81.) 


59A-3-1 to 59A-3-9. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 59A-3-1 
to 59A-3-9 NMSA 1978, as enacted by Laws 1984, ch. 127, 
8§ 35 to 44, relating to the state insurance board, effective 


January 1, 1999. For provisions of former sections, see the 
1997 NMSA 1978 on NMOneSource.com. 


ARTICLE 4 


Examinations, Hearings and Appeals 


Sec. 

59A-4-1. Scope of article. 

59A-4-2. Investigations; confidentiality of information 
pending completion. 

59A-4-3. Inquiries by superintendent. 

59A-4-4. Power of examination; in general. 

59A-4-5. Examination of insurers. 

59A-4-6. Examiners and specialists. 

59A-4-7,.;Conduct of examination; access to information; 
correction of records; penalties. 

59A-4-8, Appraisal of assets, 

5§9A-4-9, Examination report; contents. 

59A-4-10, Examination report; conference; adoption or- 
ders; investigatory hearings. 


59A-4-1. Scope of article. 


Sec. chi 

59A-4-11, Examination report; filing for public inspec- 
tion; confidentiality. 

59A-4-12. Examination report; information to manage- 
ment of domestic entities. 

59A-4-138. Examination report as evidence; proceedings 
during examination. 

59A-4-14, Examination expense; payment. 

59A-4-15, Hearings; in general. 

59A-4-16, Notice of hearing, 

59A-4-17, Hearing procedure. 

59A-4-18. Informal hearings. 

59A-4-19, Testimony compelled; immunity, 

59A-4-20. Appeal to court. 

59A-4-21, Immunity from civil liability. 


Except as otherwise expressly provided as to particular matters in the Insurance Code, the 
provisions of Chapter 59A, Article 4 NMSA 1978 as to investigations and hearings by the superin- 
tendent shall apply as to all persons and operations subject to licensing or supervision under the 


Insurance Code. 


iF 


History: Lawa 1984, ch. 127, § 45; 1998, ch. 108, § 37. 

Cross references. — For the Insurance Code, see 59A- 
1-1. NMSA-1978 and notes thereto. 

« The'1998 amendment, effective January 1, 1999, sub- 
stituted.."Chapter 59A, Article 4 NMSA 1978" for "this 
article" near the beginning of the section, and deleted 
the former last sentence, which read: "When the matter 
concerned in this article is within the jurisdiction of the 
insurance department, the superintendent is acting as 


superintendent of that department; when the matter con- 
cerned is within the jurisdiction of the insurance board, 
the superintendent is acting in the capacity of secretary 
of that board." 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. - —_ 43 Am, 
Jur. 2d Insurance § 34. 
44 C.J.S. Insurance § 15 et seq. 
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59A-4-2 EXAMINATIONS, HEARINGS AND APPEALS 59A-4-4 


59A-4-2, Investigations; confidentiality of information pending 
completion. 


A. Evidence relative to the subject of an investigation being conducted by the superintendent 
shall not be open to public inspection for so long as the superintendent deems reasonably neces- 
sary to complete the investigation, to protect the person investigated from unwarranted injury, or 
to be in the public interest. 

B, Evidence relative to the subject of such an investigation shall not be subject to subpoena 
until opened for public inspection by the superintendent, unless the superintendent consents to 
such subpoena or until, after notice to the superintendent and hearing, the court determines that 
conduct of the superintendent's investigation or the subject thereof would not be unreasonably 
injured by the subpoena, 

C. Except as otherwise expressly provided, the superintendent or insurance department inves- 
tigators shall ‘not be subject to subpoena in civil actions by any court of this state to testify con- 
cerning any information secured by them during their uncompleted investigation or examination. 


History: Laws 1984, ch. 127, § 46. 


59A-4-3, Inquiries by superintendent. 


The superintendent may direct an inquiry to any person subject to supervision under the Insur- 
ance Code with respect to any transaction or matter within the scope of such supervision. Upon 
receipt of the request, the person shall promptly furnish to the superintendent requested informa- 
tion in possession or control of such person. If so specified by the superintendent, the requested 
information shall be furnished under oath. 


‘History: Laws 1984, ch. 127,$ 47. _ Cross references. — For the Insurance Code, see 59A- 
4 1-1 NMSA 1978 and notes thereto. 


59A-4-4. Power of examination; in general. 


A. In addition to examinations otherwise expressly authorized for purpose of ascertaining fi- 
nancial condition where applicable, compliance with law, relationships and transactions between 
any such persons and others and treatment accorded its contract holders, subscribers and others 
served by it, the superintendent as often as he deems advisable may examine the accounts, records, 
documents, transactions and affairs of the following persons subject to the superintendent's super- 
vision under the Insurance Code or other laws and within the lawful scope of such supervision: 

(1) any person engaged or purporting or proposing to engage in this state in the business 
of provision, of services on a prepaid basis for health care, dental care, funerals or. burial or in 
premium financing, together with the managers, parent organization and affiliates of any such 
person; 

(2) any person having a estsh ss under which he enjoys in fact the exclusive or dominant 
right to manage or control an insurer or to produce substantially all of its business; 

(3) . any insurance holding company and its affiliates and any person holding the shares of 
voting stock or the policyholder proxies of a domestic insurer for the purpose of controlling man- 
agement thereof as voting trustee or otherwise; 

(4) any subsidiary of an insurer; 

(5) any person engaged or proposing or purporting to be engaged in this state in, or in this 
state assisting in, promotion, formation or financing of an insurer or insurance holding corpora- 
tion, or corporation or other group. to finance an insurer or its business; 

(6). any self-insureds; 

(7) any insurer that insures or administers a multiple employer welfare arrangement cov- 
ering risks in this state; and 

(8) any person transacting insurance in this state. 
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59A-4-5 INSURANCE CODE 59A-4-5 


B. In lieu of making the examination of a foreign or alien person authorized todo business in 
this state or applying for such authority and subject to examination. under the above provisions, 
the superintendent may accept a full report of a recent examination of such tien a the appro- 
priate examining sennngn of another state, certified by such official. 


History: Laws 1984; ch. 127, § 48; 1987, ch. 119, § 1; The 1991 b seeitiamatal effective April’3 81991; in Sub- 
1991, ch, 125, § 4. rattan A, added Paragraphs (7) and (8) and made a re- 
Cross references. — For the Insurance Code, see 59A- lated stylistic change, 


1-1 NMSA 1978 and notes thereto. 


59A-4-5. Examination of insurers. 


A. For the purpose of determining financial condition, fulfillment of contractual obligations, 
methods of doing business, treatment accorded policyholders and compliance with law, the super- 
intendent shall, as often as the superintendent deems advisable, examine or investigate the af- 
fairs, transactions, accounts, records and assets of each authorized insurer and of any other person 
as to any matter that the superintendent in the superintendent's sole discretion has determined 
to be relevant to the financial affairs of the insurer or to the examination. Except as expressly 
otherwise provided, the superintendent shall so examine each domestic insurer not less frequently 
than every five years. In scheduling and determining the nature, scope and frequency of the ex- 
aminations, the superintendent may consider such matters as the results of financial statement 
analyses and ratios, changes'in'management or ownership, actuarial opinions, reports of inde- 
pendent certified public accountants, evidence of market practices, policyholder complaints and 
other criteria as set forth in the handbooks for financial or market conduct examiners adopted by 
the national association of insurance commissioners in effect when the superintendent exercises 
discretion under this section. 

B. For like purposes, the superintendent shall examine each insurer, or proposed insurer, ap- 
plying for an initial certificate of authority to transact insurance in this state. The initial exami- 
nation shall be completed prior to issuance of a certificate of authority. 

C.. Whenever the superintendent examines the affairs of a domestic insurer, the superinten- 
dent may invite the representative of the insurance supervisory agency of.at least one other state, 
if any, in which the insurer is an authorized insurer, to participate in the examination. 

D. Until January 1, 1994; in lieu of making the superintendent's own examination of a foreign 
or alien insurer, the superintendent may accept a full report of an examination of the insurer 
made by competent examiners as of a date not more than one year prior and participated in by at 
least two states in which the insurer was authorized to transact insurance. The report shall be 
certified by the insurance supervisory official of the state under whose jurisdiction the examina- 
tion was conducted. The superintendent may, at the superintendent's discretion, so accept the re- 
port of examination as of a date more than one year but not more than three years prior; and with 
respect to an alien insurer, the superintendent may at the superintendent's discretion so accept a 
report of recent examination made by the insurance supervisory official of the port of entry Bvate of 
the insurer into the United States without participation therein of another state. 

K. After January 1, 1994, examination reports prepared by examiners employed by ce state 
insurance departments may be accepted only if: 

(1) made as of a date‘not more than five years prior to gialast ange and the examiner in 
charge was employed by and under the direction of the insurance commissioners of the insurer's 
state of domicile or port of entry, which insurance department was at the time of the examination 
accredited under the financial regulation standards and accreditation Slaton of the national as- 
sociation of insurance commissioners; or 

(2) made as of a date not more than three years prior to acceptance and the examination 
was performed under the supervision of an accredited insurance department or with the participa- 
tion of one or more examiners who were employed by an accredited state insurance department 
and who, after a review of the examination work papers and report, state under oath that the 
examination was performed in a manner consistent wih the standards and procedures required 
by their insurance department, 
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59A-4-6 


EXAMINATIONS, HEARINGS AND APPEALS 


59A-4-7 


F. As far as practical the superintendent shall conduct examination of a foreign or alien in- 
surer in cooperation with the insurance supervisory officials of other states in which the insurer is 


authorized to transact business. 


History: Laws 1984, ch. 127, § 49; 1998, ch. 320, § 3; 
2011, ch. 127, § 1. 

The 2011 amendment, effective July 1, 2011, in Sub- 
section B, required the initial examination to be com- 
pleted prior to issuance of a certificate of authority. 

The 1993 amendment, effective June 18, 1993, in 
Subsection A, in the first sentence, inserted "or investi- 
gate" preceding "the affairs" and-inserted “which the 
superintendent in his sole discretion has determined to 
be ", substituted "five" for "three" in the second sentence, 


and added the last sentence; in Subsection D, added "Un- 
til January 1, 1994," and made minor stylistic changes; 
inserted present Subsection E; and redesignated former 
Subsection E as Subsection F. 


ANNOTATIONS 


Am. Jur, 2d, A-L.R. and C.J.8. references. — 43 Am. 
Jur. 2d Insurance § 56. 
44 C.J.S. Insurance § 15 et seq. 


59A-4-6. Examiners and specialists. 


A. The superintendent may appoint one or more competent individuals, sufficiently know]- 
edgeable in applicable accounting and operations, as examiners to represent the superintendent in 
an examination and shall fix the reasonable compensation of the examiners. 

B. The superintendent may also.employ and fix reasonable compensation of independently 
contracting accountants knowledgeable of insurance accounting principles and practices, actuar- 
ies, attorneys, appraisers and other specialists not otherwise part of the insurance department 
staff, as the superintendent deems necessary for the examination, the cost of which shall be borne 
by the company which is the subject of the examination. All specialists shall be under the direc- 
tion and control of the superintendent. 


History: Laws 1984, ch, 127, § 50; 1993, ch. 320, § 4; 
2011, ch. 127, § 2. 

The 2011 amendment, effective July 1, 2011, elimi- 
nated the reference to repealed Sections 59A-2-5 and 59A- 


The 1993 amendment, effective June 18, 1993, made 
a stylistic change in Subsection A; in Subsection B, in the 
first sentence, inserted “attorneys”, added the language 
beginning “the cost of which", and made a stylistic change; 


2-6 NMSA 1978. and rewrote Subsection C. 


59A-4-7, Conduct of examination; access to information; correction of 
records; penalties. 


A. Upon determining that an examination should be conducted, the superintendent or the su- 
perintendent's designee shall issue an order appointing one or more examiners to perform the 
examination and instructing them as to the scope of the examination. In conducting the examina- 
tion, the examiner shall observe those guidelines and procedures set forth in the examiners’ hand- 
book adopted by the national association of insurance commissioners. The superintendent may 
also employ such other guidelines or procedures as the superintendent may deem appropriate. 

B. Every company or person from whom information is sought, its officers, directors and agents 
must provide to the examiners appointed under Subsection A of this section timely, convenient 
and free access at all reasonable hours at its offices to’all books, records, accounts, papers, docu- 
ments and any or all computer or other recordings relating to the property, assets, business and af- 
fairs of the company being examined. The officers, directors, employees and agents of the company 
or person shall facilitate the examination and aid in the examination so far as it is in their power 
to do so. The refusal of any company, by its officers, directors, employees or agents, to submit to ex- 
amination or to comply with any reasonable written request of the examiners shall be grounds for 
suspension or refusal of, or nonrenewal of, any license or authority held by the company to engage 
in an insurance or other business subject to the superintendent's jurisdiction. 

C. The superintendent or any of his examiners shall have the power to issue subpoenas, to 
administer oaths and to examine under oath any person as to any matter pertinent to the exami- 
nation. Upon the failure or refusal of any person to obey a subpoena, the superintendent may 
petition a court of competent jurisdiction, and upon proper showing, the court may enter an order 
compelling the witness to appear and testify or produce documentary evidence. Failure to obey the 
court order shall be punishable as contempt of court. 
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D. Ifthe superintendent or examiner finds any accounts or records to be inadequate or inad- 
equately or improperly kept or posted, the superintendent may employ experts to reconstruct, re- 
write, post or balance them at the expense of the person being examined if such person has failed 
to maintain, complete or correct such records or accounting after the superintendent or examiner 
has given written notice and reasonable opportunity to do so. 

E. Any individual giving false testimony or information as to any matter material to the ex- 
amination with knowledge of such falsity, shall upon conviction thereof be guilty of a fourth degree 
felony and shall be punished by a fine not to exceed twenty thousand dollars ($20,000). Any in- 
dividual who willfully refuses or fails to attend at the examination, or to produce books, records, 
accounts or files requested, orto give the superintendent or the examiner full and truthful infor- 
mation in writing in response to any written inquiry of the superintendent or examiner in regard 
to matters under examination, or to appear and testify under oath before the superintendent or 
examiner when so requested and given reasonable opportunity to do so, or who willfully obstructs 
or interferes with the superintendent or examiner in the conduct ofthe examination, shall upon 
conviction thereof be guilty of a misdemeanor punishable by a fine of not more than one thousand 
dollars ($1,000) for each such offense. 

F. Nothing contained in Chapter 59A, Article 4 NMSA 1978 shall be construed to limit the su- 
perintendent's authority to terminate or suspend any examination in order to pursue other legal 
or regulatory action pursuant to the insurance laws of this state. Findings and conclusions made 
pursuant to any examination shall be prima facie evidence in any legal or regulatory action. 

G. Nothing contained in Chapter 59A, Article 4 NMSA 1978 shall be construed to limit the su- 
perintendent's authority to use and, if appropriate, to make public any final or preliminary exami- 
nation report, any examiner or company workpapers or other documents or any other information 
discovered or developed during the course of any examination in the furtherance of any legal or 
regulatory action which the superintendent may, in his sole discretion, deem appropriate. 


History: 1978 Comp., § 59A-4-7, enacted by Laws Laws 1987, ch, 259, § 2, and enacted a new acting, effec- 
1993, ch. 320, § 5. tive June 18, 1993. fs 

Repeals and reenactments, — Laws 1993, ch. 320, 
§ 5 repealed former 59A-4-7 NMSA 1978, as amended by 


59A-4-8. Appraisal of assets. 


A. Ifthe superintendent deems it necessary to value any asset involved. in an examination, he 
shall request in writing the person being examined to appoint one or more impartial appraisers 
who through education, experience or training are competent to appraise the asset. The appraiser 
so selected shall be subject to the superintendent's approval; and if an appraiser is not. so selected 
within ten (10) days after the superintendent's request was delivered to the examinee, the super- 
intendent may appoint the appraiser or appraisers. 

B.. The appraisal shall be expeditiously made, and a copy thereof furnished to the superinten- 
dent and to the examinee. ) 

C. The reasonable expense of ae Seren inal shall be borne by the examinee. : a 


terete Laws 1984, ch. 127, § 52. 


59A-4-9. Examination report; contents. 


No later than sixty days following completion. of an examination, the examiner in charge shall 
file with the office of superintendent of insurance a verified, written examination report. The ex- 
amination report shall comprise only facts appearing upon the books, records or other documents 
of the person examined, or from information provided to the examiner during the course ofthe 
examination by the examinee's officers or agents and other individuals examined concerning its 
affairs, together with the conclusions and recommendations of the examiners as may reasonably, 
be warranted from the facts. The examination Hives shall be verified by the ‘oath of the examiner 
in charge of the examination. oto 
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59A-4-10 EXAMINATIONS, HEARINGS AND APPEALS 59A-4-10 


History: Laws 1984, ch. 127, § 53; 1991, ch. 125, § 5; sixty days following", after "examiner in charge shall", 
2017, ch. 130, $1. _ ; deleted "make a true” and added "file with the office of 

The 2017 amendment, effective July 1, 2017, pro- ‘superintendent of insurance a verified, written exami- 
vided that an examiner must file with the office of su- nation", and after "report", deleted "thereof comprising"; 
perintendent of insurance a verified, written examination: and in the second sentence, added ''The examination re- 
within sixty days of completing an examination; in the port shall comprise". 


first sentence, deleted "Upon" and added "No later than 


59A-4-10. Examination report; conference; Rsouhion orders; 
investigatory hearings. 


A. Upon completion of the examination and receipt of the examination report, the superinten- 
dent shall transmit:the report to the person examined and shall allow the person a reasonable 
period, but not to exceed twenty days, within which to review the report and to file with the super- 
intendent in writing requested corrections or modifications, with the reasons therefor.. For good 
reason shown, the superintendent may grant reasonable extension of the review period. 

B, Within twenty days after the superintendent's receipt of the request, the person examined 
shall confer with the superintendent and examiner relative to requested corrections and modifica- 
tion. 

C. Within thirty days of the end of the period allowed for the receipt of Written submissions 
or rebuttals, the superintendent shall fully consider and review the examination report, together 
with any written submission or rebuttal, any conference and any relevant portion of the exam- 
iner’s work papers and shall enter an order. An order entered pursuant to this subsection shall be 
accompanied by findings of fact and conclusions of law resulting from the superintendent's consid- 
eration and review of the examination report, any written submission or rebuttal, any conferences 
and any relevant portion of the examiner's work papers. An order shall be considered a final ad- 
ministrative decision that may be appealed pursuant to Section 59A-4-20 NMSA 1978. An order 
shall be served on all parties by certified mail, together with a copy. of the adopted. examination 
report. An order issued pursuant to this subsection shall: 

(1) adopt the examination report as filed or with modification or corrections, Ifthe exami- 
nation report reveals that the person is operating in violation of statute, rule or prior order of the 
superintendent, the superintendent may order the person to take any action that the superinten- 
dent considers necessary and appropriate to cure the violation; 

(2) reject the examination report with directions to the examiners to reopen the examina- 
tion for purposes of obtaining additional data, documentation or information and refiling pursuant 
to Section 59A-4-9 NMSA 1978; or 

. (3) call for an investigatory hearing with no less than twenty days' notice to the. person for 
purposes of obtaining additional documentation, data, information or testimony. 

D. An investigatory hearing held pursuant to Paragraph (3) of Subsection C of this section: 

“(1) may be conducted by the superintendent or the superintendent may authorize a repre- 
sentative to conduct the hearing; provided that the superintendent shall not authorize an exam- 
iner to conduct the hearing; 

(2) shall be conducted for the resolution of any inconsistency, discrepancy or disputed i is- 
sue apparent upon the face of the examination report or raised by or as a result of the superin- 
tendent's review of work papers and conferences or by the written submission or rebuttal of the 
person; 

(3) shall proceed expeditiously with discovery by the person limited to those work papers 
of the examiner that tend to substantiate any assertions set forth in any written submission or 
rebuttal; and 

(4) shall be confidential, unless confidentiality is waived by the person being examined. 

E. Relating to an investigatory hearing held pursuant to Paragraph (3) of Subsection C_of 
this section, the superintendent or the superintendent's representative may issue a subpoena to 
compel the attendance of any witness or the production of any document that the superintendent 
or the superintendent's representative deems relevant to the investigation, whether the docu- 
ment is under the control of the office of superintendent of insurance, the person being examined 
or any other person. Documents produced shall be included in the record and testimony taken 
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by the superintendent or the superintendent's representative and shall be made under oath and 
preserved for the record. The person being examined and the office of superintendent of insurance 
shall be permitted to make closing statements and may be represented by counsel. Nothing in this 
section shall be construed to require the officé of superintendent of insurance to disclose any infor- 
mation or record that would indicate or demonstrate the existence or content of any investigation 
or activity of a criminal justice agency. 

F. Within twenty days of the conclusion of an investigatory hearing pursuant to Paragraph (3) 
of Subsection C of this section, the superintendent shall enter an order in accordance with Para- 


graph (1) of Subsection C of this section. 


History: Laws 1984, ch. 127, § 54; 1991, ch. 125, § 6; 
1993, ch. 320, § 6; 2017, ch. 130, § 2. 

The 2017 amendment, effective July 1, 2017, required 
the superintendent and examiner to meet with the subject 
of an examination report within twenty days of a request 
by the person examined to discuss requested corrections or 
modifications of an examination report, and clarified post- 
examination procedures; in the catchline, deleted "distribu- 
tion", deleted "and hearing; adopting", and added "adoption 
orders; investigatory hearings"; in Subsection A, after "su- 
perintendent shall", deleted "furnish two; copies thereof" 
and added "transmit the report", and after "For good", de- 
leted "cause" and added "reason"; in Subsection B, deleted 
"As soon as reasonably possible" and added "Within twenty 


The 1993 amendment, effective June 18, 1993, in Sub- 
section B, deleted the former last sentence, which read: 
"The superintendent may order reexamination of the ex- 
aminee as to any respect in which the proposed examina- 
tion report is in question", and made a stylistic jae ae 
and added Subsection D. 

The 1991 amendment, effective April 3, 1991, in oa 
section B, deleted "if requested by the examinee" follow- 
ing "superintendent" in the first sentence and added the 
second sentence; in Subsection C, deleted "or if hearing 
is not so requested following conferences, the superinten- 
dent may adopt the report" at the end of the former first 
sentence and deleted a second sentence which read "The 
superintendent may order reexamination of the exam- 
inee as to any respect i in which the proposed examination 


days", and after "corrections and modification.", deleted the 
remainder of the subsection; and deleted former Subsec- 
tions C and D and added new Subsections C through F. 


report is in question"; and made minor stylistic changes 
throughout the section. 


59A-4-11. Examination report; filing for public inspection; confidentiality. 


A. When the superintendent has adopted a report of examination he shall so notify the exam- 
inee in writing and file the report for public inspection in the insurance department. If deemed ad- 
visable the superintendent may, after adoption of the report, cause the results of the examination 
to be published ‘in one or more newspapers of general circulation in the state. The superintendent 
shall expedite review and adoption of the report and cause it to be filed for public inspection as 
soon as reasonably possible. 

B. Except as expressly otherwise provided, pending, during or after examination of any in- 
surer or other person, the superintendent shall not make public, or permit to be made public, 
any financial statement, report or finding affecting the status, standing or rights of the insurer 
or person until after the report of examination has been adopted by the superintendent, and all 
working papers, recorded information, documents and copies thereof produced by, obtained by or 
disclosed to the superintendent or any other person in the course of an examination shall remain 
confidential, are not subject to subpoena and may not be made public by the superintendent or any 
other person, except to the extent permitted by Sections 59A-4-7 and 59A-4-13 NMSA 1978. The 
superintendent may grant access to the national association of insurance commissioners on condi- 
tion that it agree in writing prior to receiving the information to accord it the same confidential 
treatment as required by this section, unless the prior written consent of the insurer or person to 
which it pertains has been obtained. 


The 1998 amendment, effective June 18, 1993, added 
the language beginning "and all working papers, recorded 
information" at the end of the first sentence in Subsection B. 


History: Laws 1984, ch. 127, § 55; 1993, ch. 320, § 7. 


59A-4-12, Examination report; information to management of domestic 
entities. 


If the examination is of a domestic insurer or other person domiciled in New Mexico, when the 
examination report has been filed for public inspection, the chief executive officer of the insurer 
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or person shall cause to be delivered to each member of the examinee's board of directors, or other 
similar governing body, a copy of the report, or summary thereof, and of its recommendations ap- 
proved by the superintendent. Within ninety days of the issuance of the adopted report or within 
fifteen days after the first board meeting after the issuance of the adopted'report, whichever oc- 
curs first, the insurer shall file affidavits executed by each of its directors stating under oath that 
they have received a copy of the adopted report and related orders. 


History: Laws 1984, ch. 127, § 56; 2017, ch. 130, § 3. 
The 2017 amendment, effective July 1, 2017, required 
an examined insurer to file signed affidavits from its 
board members that they received the examination report 
within ninety days of the issuance of the adopted report 


after "recommendations approved by the superintendent", 
deleted "and the officer's certificate to the effect that the 
report or summary has been so delivered shall be deemed 
to constitute proof that the contents of the report or sum- 
mary are known to each such member" and added the re- 


or within fifteen days after the first board meeting after mainder of the section. 


the issuance of the adopted report, whichever comes first; 


59A-4-13. Examination report as evidence; proceedings during 
examination. 


A. In any proceeding by or against the examinee or any officer or agent thereof the examina- 
tion report as adopted by the superintendent shall be admissible as evidence of the facts stated 
therein, and shall constitute prima facie evidence of such facts. 

B. Nothing contained in the Insurance Code shall prevent or be construed as prohibiting the 
superintendent from disclosing the content of an examination report, preliminary examination 
report or results, or any matter relating thereto, to the insurance department of this or any other 
state or country, or to law enforcement officials of this or any other state or agency of the federal 
government at any time, so long as such agency or office receiving the report or matters relating 
thereto agrees in writing to hold it confidential and in a manner consistent with Chapter 59A, 
Article 4 NMSA 1978. 

-C. In the event the superintendent determines that regulatory action is appropriate as a result 
of any examination, whether completed, adopted or not, he may initiate any proceedings or actions 
as provided by law, and the superintendent or examiners may testify and give evidence, including 
any evidence received by them during the course of the examination. 


. History: Laws 1984, ch. 127, § 57; 1993, ch. 320, § 8. 
Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


The 1993 amendment, effective June 18, 1993, sub- 
stituted Subsection B for former provisions, relating to 
insurers found to be in unsound financial condition; and 
added Subsection C. 


59A-4-14, Examination expense; payment. 


A. . The person examined shall pay all reasonable costs and expenses of the examination upon 
presentation by the superintendent, upon completion of the examination, of a detailed statement 
of accrued costs and expenses. Remuneration and expenses of salaried personnel of the insurance 
department serving in the examination shall be paid to the superintendent, and upon receipt 
thereof, the superintendent shall deposit the payment with the state treasurer to the credit of the 
"insurance examination fund" which is hereby created in the state treasury. Money in the fund is 
appropriated to the superintendent to be used by the superintendent exclusively for expenses for 
examinations. All money in excess of twenty thousand dollars ($20,000) remaining in the fund and 
unencumbered at the end of any fiscal year shall revert to the general fund. The examinee, upon 
the superintendent's written request and approval of the amount thereof, shall pay direct to the 
examiners or specialists remuneration and expenses of independently contracting examiners and 
specialists used by the superintendent in the examination, which remuneration shall be based on 
but not limited to the suggested compensation amounts of a national association of insurance com- 
missioners. 

B. If another state in examination of a person domiciled in this state charges per diem and 
other allowances in excess of those generally charged by this state in a similar examination, the 
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59A-4-16 


superintendent in examination of a person domiciled in that state shall ea i diem eon al- 
lowance’ at the same ral charged by the other state. | 


History: Laws 1984): oth 127, §-58; 1985, ch. 3, .§ 1; 
1987, ch. 119, § 2. 


Cross references, — For the general fund, see 6-4-2 
NMSA 1978. 


59A-4- 15. Hearings; in garneyal 


A. The superintendent may hold a hearing, with@uit Fagiast by others, for any purpose within 
the scope of the Insurance Code [Chapter 594 NMSA 1978]. 

B. 'The superintendent shallhold:a hearing: 

(1) if required by any other provision of the Insurance Code; or 

(2) upon written request for a hearing by a person aggrieved by any act, threatened act 
or failure of the superintendent to act or by any report, rule or order of the superintendent, other 
than an order for the holding of a hearing or order:on hearing or pursuant to such an order/on a 
hearing of which the person had notice. 

C. The request for a hearing shall briefly state the respects in which the applicant i is SO ag- 
grieved; the relief to be sought and the grounds to be relied upon as basis for relief: The: request 
shall be received by the superintendent no later than thirty days from the date of the act, threat- 
ened act or failure of the superintendent to act or the date of the superintendent's ser rule or 
order, 

D. If the ae Sco arene finds that the request is made in good faith, that the Abplicaht woulil 
be so aggrieved if the stated grounds are established’and that such grounds otherwise justify the 
hearing, the superintendent shall commence the hearing within thirty days after filing of the re- 
quest, unless postponed by mutual consent. No postponement shall be later than ninety days after 
the filing of the request. : 

E. Pending the hearing and decision, the superintendent may suspend or postpone the effec- 
tive date of the action as to which the hearing is requested. If upon request the superintendent 
refuses to grant the suspension or postponement, the person requesting the hearing may apply no 
later than twenty days from the superintendent's refusal to the district court of Santa Fe county 
for a stay of the superintendent's action or proposed action pending the hearing and the superin- 
tendent's order. 

K. Except as otherwise expressly provided, this section does not apply to hearings: relative to 
matters arising under Chapter 59A, Article 17 NMSA 1978. 

G. The superintendent may appoint a hearing officer to preside over hearings. The hearing of- 
ficer shall provide the superintendent with a recommended decision on the matter assigned to the 
hearing officer, including findings of fact and conclusions of law. 


History: Laws 1984, ch. 127, § 59; 1991, ch, 125, § 7; 
2011, ch. 127, § 8; 2011, ch. 144, § 1; 2021, ch. 108, § 3. 

The 2021 amendment, effective July 1, 2021, removed 
the limitation on the superintendent of insurance's power 
to appoint a hearing officer to preside over hearings; and 
in Subsection G, after "preside over hearings", deleted "on 
reconsideration of rate filings". 


2011 Amendments, — Laws 2011, ch, 144, § 1, effec... 


tive January 1, 2012, in Subsection D, established a dead- 
line of thirty days after the superintendent acts or the 
date of the report, rule or order within which to request a 
hearing and limited a postponement of the hearing to not 
more than ninety days from the date the request is filed; 


in Subsection E, limited the time to appeal to the district” 


59A-4-16, Notice of. hearing. | 


court to twenty days after the superintendent's refusal to 
grant a suspension or postponement; and added Subsec- 
tion G to permit thessuperintendent to appoint a hearing 


__officer for hearings on reconsideration of rate filings. 


Laws 2011, ch. 127, § 3, effective July 1, 2011, in Sub- 
section D, established a deadline of thirty days after the 


_ superintendent acts or the date of the report, rule or order 


within which to request a hearing, , 
The 1991 amendment, effective April 3, 1991, in Sub- 


’ section D, substituted "commence the hearing" for "hold 


the hearing" and substituted "ninety days" for "thirty (30) 
days" and, in Subsection F, substituted "Chapter 59A, Ar- 
ticle 17 NMSA 1978" for "Article 17 Gneurance rates ‘and 
rating) i the Insurance Code". 


A. Except where a different period is expressly provided, the superintendent shall give written 
notice of the hearing not less than twenty days in advance. The notice shall state the date, time 
and place of the hearing and specify the matters to be considered thereat. 
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B. If any person is entitled to a hearing by any provision of the Insurance Code before any 
proposed action is taken, or if the superintendent otherwise deems advisable, notice of the hearing 
may be in the form of a notice to show cause, stating that proposed action may be taken unless 
such person shows cause at a hearing to be held as specified in the notice why the action should 
not be taken, and stating the basis of the proposed action. 

C. Ifa hearing is to be held for consideration of rules of the superintendent, the sioperitstindéat 
may give notice of the hearing by publication thereof in a newspaper of general circulation in this 
state, and once in the New Mexico register; and the superintendent shall mail the notice to all per- 
sons who had requested the same in writing in advance and shall have paid to the superintendent 
the reasonable costs of such mailing as fixed by the superintendent. 

D. Ifthe hearing is for‘a purpose other than the consideration of rules of the superintendent, 
and if the persons to be given notice are not-specified in the provision pursuant to which the hear- 
ing is held, the superintendent shall give the notice to all persons whose pecuniary interests, to the 
superintendent's knowledge or belief, are to be directly and immediately affected by the hearing. 

E. All such notices, except published notice, shall be given as provided for in 59A-2-10 NMSA 1978. 

F. The superintendent shall specify in the notice of hearing whether the hearing is to be an ad- 
ministrative hearing pursuant to Section 59A-4-17 NMSA 1978 or an informal hearing pursuant 
to Section 59A-4-18 NMSA 1978. 


History: Laws 1984, ch. 127, § 60; 1997, ch. 121, § 2. 

Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 

The 1997 amendment, effective June 20, 1997, deleted 
the last sentence in Subsection A, which read: "If the per- 
sons to be given notice are not specified in the provision 


to be directly and immediately affected by the hearing"; 
rewrote Subsection C; added Subsection D and redesig- 
nated the remaining subsections accordingly; substituted 
"59A-2-10 NMSA 1978" for "Subsection G of Section 28 of 
the Insurance Code" in:Subsection E; in Subsection F, sub- 
stituted "59A-4-17 NMSA 1978" for "61 of the Insurance 


Code" and substituted "Section 59A-4-18 NMSA 1978 " 
for "Section 62 of that act"; and made stylistic changes in 
Subsections A and F. 


pursuant to which the hearing is held, the superintendent 
shall give the. notice to all persons whose pecuniary in- 
terests, to the superintendent's knowledge or belief, are 


59A-4-17. Hearing procedure. | 


Administration hearings shall be held in accordance with the applicable provisions of Sec- 
tions 12-8-10 through 12-8-13 and Section 12-8-15 NMSA 1978. 


History: Laws 1984, ch. 127, § 61. 


59A-4-18. Informal hearings. 


Informal hearings shall be held in accordance with the rules and regulations for such hearings 
promulgated by the superintendent in accordance with Section 27 [59A-2-9 NMSA 1978] of the 
Insurance Code. 


History: Laws 1984, ch. 127, § 62. 


59A-4-19. Testimony compelled; immunity. | 


A. If any individual refuses to attend or testify or to produce any books, papers, records, con- 
tracts, correspondence or other documents in connection with any examination, hearing or inves- 
tigation on the ground that the testimony or evidence required of him may tend to incriminate 
him or subject him to penalty or forfeiture, and is nonetheless, upon written application by a pros- 
ecuting attorney, directed by a court of competent jurisdiction in a written order finding that the 
testimony, or the record, document or other object may be necessary to the public interest and that 
the person has refused or is likely to refuse to testify or to produce the record, document or other 
subject on the basis of his privilege against self-incrimination, to give such testimony or produce 
such evidence, he must comply with such direction; but no testimony so given or evidence pro- 
duced shall be used against him upon any criminal action, investigation or proceedings. However, 
no such individual so testifying or producing evidence shall be exempt from: 
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(1) prosecution or punishment for any perjury committed by him in such testimony, and 
the testimony or evidence so given or produced shall be admissible against him upon. ping criminal 
action, investigation or proceeding concerning such perjury; or 
(2) refusal, suspension or revocation of any license, permission or einai knisiotred pur- 
suant to the Insurance Code. 
B. Any such individual may execute, acknowledge and file.in the offices of. the superintendent 
and attorney general a statement expressly waiving such immunity or privilege in respect to any 
transaction, matter or thing specified in,such statement, and thereupon the! testimony of such 
individual or such evidence in relation to such;transaction, matter or thing may be received or 
produced before any judge or court, tribunal, grand jury or otherwise; and. if such testimony or evi- 
dence is so received or produced the individual shall not be entitled to. any immunity or privileges 


on. account of the testimony or evidence given‘or produced. 


History: Laws 1984, ch. 127, § 63; 1993, ch. $20, § 9. 
Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-4-20. Appeal to coud 


“The 1993 amendment, effective June 18, 1993, Tes 
wrote eae seer A. 


5 


A. Except in matters arising from Sections 6 [59A-18-13.3 NMSA 1978] and 7 [repealed] of this 
2011 act, a party may appeal from an order of the superintendent made after an informal hearing 
or an administrative hearing. The appeal shall be taken to the district court pursuant to ashe EP 


visions of Section 39-3-1.1 NMSA 1978. 


-B. This section shall not: apply as to matters arising pursuant +0 Chapter 59A, Article 17 NMSA 


1978. 


History: Laws 1984, ch. 127, § 67; 1987, ch. 259, § 3; 
1998, ch. 55, § 61; 1999, ch. 265, § 65; 2011, ch. 144, § 13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 7 (Laws 2011, ch. 144, § 7), referred to in the first 
sentence, was compiled as 59A-18-13.4 NMSA 1978. Laws 
2018, ch. 74, § 40 repealed 59A-18-3.4 NMSA 1978, effec- 
tive March 29, 2013. 

Cross references, — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA. 

For scope of review of the district court, see Zamora v. 
Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 
(1995). 

The 2011 amendment, effective January 1, 2012, ex- 
cepted matters arising from orders of the superintendent 
on health insurance rates under Section 6 [59A-18-13.3 
NMSA 1978] of this act and decisions of the public regu- 
lation commission on health insurance rates under Sec- 


The 1999 a aid Ry) effective July 1, 1999, sta niiek 
"Section 39-3-1.1" for "Section 12-8A-1" in Subsection A. 

The 1998 amendment, effective September 1, 1998, 
rewrote this section to the extent that a detailed compari- 
son is impracticable. 


ANNOTATIONS 


Direct appeal of superintendent's order not au- 
thorized. — While this section allows a licensee to appeal 
to the district court after a hearing by either the corpo- 
ration commission (now public regulation commission) or 
the insurance board, a direct appeal to the court is not 
authorized from an order of thé superintendent. Madrid v. 
Dep't of Ins., 1985-NMSC-027, 102 N.M. 442, 697 P.2d 125. 

Appeal of rate determination, — An appeal of arate 
determination by the insurance board should not proceed 
under this section, but’ under 59A-17-35 NMSA 1978, "in 
the same manner as provided for taking appeals in other 
civil actions." Nat'l Council on Comp. Ins. v. N.M. SCC, 


tion 7 [59A-18-13.4 NMSA 1978] of this act from appeals 


sei 1986-NMSC-005, 103 N.M. 707, 712 P.2d 1369. 
to the district court. 


59A-4-21. Immunity from civil liability.. 


we 


A. No cause of action shall arise nor shall any liability be imposed against the superintendent, 
the superintendent's authorized representatives or any examiner appointed by, the superinten- 
dent for any statements made or conduct performed in good faith while carrying out the provisions 
of Chapter 59A, Article 4 NMSA 1978. 

B. No cause of action shall arise nor. shall any liability be imposed against any person. ‘for 
the act of communicating or delivering information or data to the superintendent or the superin- 
tendent's authorized representative or examiner pursuant to an examination made under Chap- 
ter 59A, Article 4 NMSA 1978, if such act of communication or delivery was performed in good 
faith and without fraudulent intent or the intent to deceive. 

C. This section does not abrogate or modify in any way any common law or statutory privilege 
or immunity heretofore enjoyed by any person identified i in Subsection A of this section, 


568 


© 2022 State of New, Mexico. New Mexico Compilation Commission. All rights. reserved. 


59A-5-1 AUTHORIZATION OF INSURERS AND GENERAL REQUIREMENTS 59A-5-3 


D. A person identified in Subsection:A of this section shall-be entitled to an award of attor- 
neys' fees and costs if he is the prevailing party in a civil cause of.action for libel, slander or any 
other relevant tort arising out of activities in carrying out the provisions of Chapter 59A, Article 
4 NMSA 1978 and the party bringing the action was not substantially justified in doing so:.:For 
purposes of this section a proceeding is "substantially justified" if it had a reasonable basis in law 
or fact at the time that it was initiated. 


History: 1978 Comp., § 59A-4-21, enacted by Laws 
1998, ch. 320, § 10. 


ARTICLE 5 
e e . (pay ie) e 
Authorization of Insurers and General Requirements 

Sec. ) fr See. 
59A-5-1. Definitions, in general. 59A-5-20. General deposit of alien insurer. 
59A-5-2. "Alien" insurer defined. 59A-5-21, Application for certificate of authority. 
59A-5-3. "Charter" defined. 59A-5-22. Issuance, refusal’ of authority; ownership of 
59A-5-4. "Domestic" insurer defined. certificate. 
59A-5-5. "Foreign" insurer defined. 59A-5-23. Continuance, expiration, reinstatement of cer- 
59A-5-6. "Lloyds" insurer defined. * tificate of authority. * 
59A-5-7. "Mutual" insurer defined. 59A-5-24, Suspension or revocation of certificate of au- 
59A-5-8. "Reciprocal" insurer defined. ' thority; mandatory grounds. 
59A-5-9. "Stock" insurer defined. 59A-5-25. Impairment as grounds for suspension,or re- 
59A-5-10. Certificate of authority required; penalty. vocation of certificate of authority. 
59A-5-11. Exemptions from authority requirement. 59A-5-26. Suspension, limitation or revocation of author- 
59A-5-11.1. Exemption from authority requirement; pro- ity; discretionary and special grounds. 

vider service networks. 59A-5-27. Duration of suspension; insurer's obligations 
59A-5-12. General eligibility for certificate of authority. during suspension; reinstatement. 
59A-5-13. General eligibility for authority; ownership 59A-5-28, General corporation statutes inapplicable to 

and management. 6 foreign insurers. 
59A-5-14. Name of insurer. 59A-5-29. Annual statement. 
59A-5-15. Insuring power combinations. 59A-5-29,1. Quarterly reports. 
59A-5-16. Capital funds, deposits, required for certificate 59A-5-30, Penalties for late, false annual statements. 

of authority. 59A-5-31. Appointment of shel park ars as process 
59A-5-17, Insuring powers without added basic capital. agent. 
59A-5-18, General deposit. 59A-5-32, Serving process; time $n plead. 
59A-5-19, Special deposit or bond. 59A-5-33,. Reciprocity provision, 


59A-5-1. Definitions, in general. 


In the Insurance Code words defined in Sections 69 through 76 [59A-5-2 to 59A-5-9 NMSA 
1978], inclusive, of this article have the meaning ascribed in the respective such sections. 


History: Laws 1984, ch. 127, § 68. Liability of insurer or agent of insurer for failure to ‘ad- 
Cross references. — For the Insurance Code, see 59A- vise insured as to coverage needs, 88 A.L.R.4th 249. 
1-1 NMSA 1978 and notes thereto. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. nib pani — 43 Am. 
Jur, 2d Insurance §§ 55 ‘to 58.. 


59A-5-2. "Alien" en Btieds oT 


An "alien" insurer is one formed under the laws of a country other than the United States. 


History: Laws 1984, ch. 127, § 69. 


59A-5-3. "Charter" defined. 


"Charter" means certificate of incorporation, articles of incorporation, articles of agreement, ar- 
ticles of association, charter granted by legislative act, or other basic constituent document of a 
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corporation, or the subscribers' agreement and power of attorney of the attorney-in-fact of a ruse" 
rocal insurer or Seschnaonine documents of a Lloyds insurer. 


History: wade 1984, ch. 127, § 70. 


59A-5-4. "Domestic" insurer defined. 


A "domestic" insurer is one formed under the laws of New Mexico. 


History: Laws 1984, ch. 127, § 71. 


59A-5-5. "Foreign" insurer defined. 


A "foreign" insurer is generally one organized under the laws of a state other than New Mexico. 
Except where distinguished by context, "foreign" insurer includes also an "alien" insurer. 


History: Laws 1984 ch. 127, § 72. 


59A-5-6. "Lloyds" insurer defined. 


A "Lloyds" insurer is an unincorporated but formally associated group of separate persons ("un- 
derwriters" or "underwriting syndicates") by whom an insurance risk is assumed in whole or part 
by one or more of such persons, ) 


History: Laws 1984, ch. 127, § 73. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 46A 
C.J.S, Insurance § 1709 et seq. 


59A-5-7. "Mutual" insurer defined. 


A "mutual" insurer is an incorporated insurer without capital stock, the governing body of which 
is elected by its policyholders. This definition shall not be deemed to exclude as "mutual" insurers 
certain foreign insurers found by the superintendent to be organized on the mutual plan under the 
laws of the state of domicile, but having temporary share capital or providing for election of the 
governing body on other reasonable basis. 


History: Laws 1984, ch. 127, § 74. 44 C.J.8, Insurance § 114 et seq. 
ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S, references. — 43 Am. 
Jur, 2d Insurance §§ 65 to 76. 


59A-5-8. "Reciprocal" insurer defined. 


A "reciprocal" insurer is an unincorporated aggregation of subscribers operating individually 
and collectively through an attorney-in-fact common to all such persons to provide insurance on 
basis of reciprocity among themselves. + 


History: Laws 1984, ch. 127, § 75. . 46A C.J.S, Insurance § 1709 et seq. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S8, references, — 43 Am. 
Jur. 2d Insurance 8§ 77 to 83. 


59A-5-9. "Stock" insurer defined. 


-A"stock" insurer 1s an incorporated insurer with capital divided into shares, and owned by its 
shareholders. 
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History: Laws 1984, ch. 127, § 76. i 44 C.J.S, Insurance § 104 et seq. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.8. references. oa 43 Am. 
Jur. 2d Insurance §§ 60 to 64. 


59A-5-10. Certificate of authority required; penalty. 


A. No person shall act. as an insurer, and no insurer shall transact insurance in this state by 
direct solicitation or solicitation through the mails or otherwise, unless so authorized by a subsist- 
ing certificate of authority issued by the superintendent, except as to such transactions as are 
expressly otherwise provided for in the Insurance Code. 

B. No insurer from offices or by personnel or facilities located in this state shall solicit insur- 
ance applications or otherwise transact insurance in another state or country unless it holds a 
subsisting certificate of authority granted by the superintendent authorizing it to transact the 
same kind or kinds of insurance in this state. As to domestic insurers, this provision is further 
subject to Section 579 [59A-34-33 NMSA 1978] (unauthorized business in other states) of the In- 
surance Code, 

C. Any officer, director, agent, representative or employee of any insurer who wilfully autho- 
rizes, negotiates, makes or issues any insurance contract in violation of this section commits a 
misdemeanor, subject on conviction to a fine of not over one thousand dollars ($1,000). 


History: Laws 1984, ch. 127, § 77. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-5-11. Exemptions from authority requirement. 


A certificate of authority shall not be required of an insurer with respect to any of the following: 

A. investigation, settlement or litigation of claims under its policies lawfully written in this 
state, or liquidation of assets and liabilities of the insurer (other than collection of new premiums), 
all as resulting from its former authorized operations in this state; 

B. collection of premiums on and servicing policies remaining in force by an insurer which has 
withdrawn from this state, and lawfully written in this state while the insurer held a certificate 
of authority issued by the superintendent, is transacting insurance in New Mexico for purpose of 
premium tax requirements only; © 

C, transactions thereunder subsequent to issuance of a policy covering only subjects of insur- 
ance not resident, located or expressly to be performed in this state at time of issuance, and law- 
fully solicited, written and delivered outside this state; 

D. prosecution or defense of suits at law; but no insurer unlawfully transacting insurance in 
this state without certificate of authority shall be permitted to institute or maintain (other than 
defend) any action at law or in equity in any court of this state, either directly or through an as- 
signee or successor in interest, to enforce any right, claim or demand arising out of such an insur- 
ance transaction until such insurer or assignee or successor has obtained a certificate of authority 
in this state. This provision does not apply to any suit or action by the duly constituted receiver, re- 
habilitator or liquidator of the insurer, assignee or successor under laws similar to those contained 
in Article 41 [Chapter 59A, Article 41 NMSA 1978] (conservation, rehabilitation, liquidation) of 
the Insurance Code; 

EK. transactions pursuant to surplus line coverages lawfully written under Article 14 [Chap- 
ter 59A, Article 14 NMSA 1978] (surplus line) of the Insurance Code; 

F. suit, action or proceeding by the insurer for enforcement or defense of its rights relative to 
an investment in this state; 

G. reinsurance, except as to a domestic reinsurer; or 

H. transactions in this state involving group life insurance, group health or blanket health 
insurance, or group annuities, where the master policy or contract of such group was lawfully so- 
licited, issued and delivered pursuant to the laws of a state in which the insurer was authorized to 
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59A-5-11.1 a » INSURANCE CODE 59A-5-13 


transact such insurance; to a group organized for purposes other than procurement of insurance, 
and where the policyholder is domiciled or otherwise has a bona fide business situs. Except, that 
such an insurer is subject to Section 261 [59A-15-6 NMSA 1978] (superintendent is attorney of 
unauthorized insurer for service of process) and related sections of the Insurance. Code with re- 
spect to contracts and certificates of insurance under any such master policy or contract, issued for 
delivery and delivered in this state to residents thereof. 


\ 


History: Laws 1984, ch. 127, § 78. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


m7 


59A-5-11.1. Exemption from authority, requirement; provider service. 
networks. , 


A certificate of authority shall not be required of a provider service network, except as provided 
in the Provider Service Network Act [59A-42A-1 ENEOUED 59A-42A-9 NMSA 1978]. 


History: 1978 Comp., § 59A-5- (1. 1, enacted by 
Laws 1997, ch. 107, § 10. 


59A-5-12. General eligibility for certificate of authority. 


To qualify for and hold authority to transact insurance in this state,.an insurer must have ac- 
cepted in writing all of the laws of New Mexico, be otherwise in compliance with the Insurance 
Code and with its charter powers, and must be an incorporated stock or mutual insurer, or a recip- 
rocal insurer, or Lloyds insurer; except that: 

A. no foreign insurer shall be authorized in this state which does not maintain reserves as Te- 
quired. by Sections 121 through 129 [59A-8-4 through 59A-8-12 NMSA 1978], inclusive, of Article 8 
[Chapter 59A, Article 8 NMSA 1978] (assets and liabilities) of the Insurance Code, as applicable to 
the insurance transacted by the insurer in the United States, or which transacts business: anywhere 
in the United States on the assessment plan, or stipulated premium plan, or any similar plan; 

B.._no insurer shall be authorized to transact a kind of insurance in this state unless duly au- 
thorized or qualified to transact such insurance in the state or country of its domicile; 

C. no insurer shall be authorized to transact in this state any kind of insurance not within the 
definitions set forth in Article 7 [Chapter 59A, Article 7 NMSA 1978] (kinds of insurance) of the 
Insurance Code; and 

D.. no such authority shall be granted or continued to any | insurer while i in arrears to this state 
for fees, licenses, taxes, assessments, fines or penalties accrued on business previously transacted. 


| History: Laws 1984, ch. 127, § 79. si f Cross references. — For the Insurance Code, see 59A- 
” geal eit ery 1-1 NMSA 1978'and notes eet ‘ 


59A-5-13. General eligibility for authority; ownership and ig roees00u8 10 sacle 


A. No foreign insurer which is owned or controlled in whole or substantial part by any govern- 
mentor governmental agency shall be authorized to transact insurance in New Mexico. Member- 
ship in a mutual insurer or subscribership in a reciprocal insurer, or ownership of stock in an 
insurer by the alien property custodian or similar officer of the United States or ownership of stock © 
or other security without voting rights as to the insurer management, or supervision of an insurer 
by public authority, shall not be deemed to be an ownership or control of the insurer under this 
subsection. 

B. The superintendent shall not grant or continue authority to transact insurance to any in- 
surer or proposed insurer: 

(1) of which any director, officer or other individual materially part of its management is 
found by him’ after investigation or upon reliable information to be incompetent, or SHEE Es or 
untrustworthy, or of unfavorable business repute; or 
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59A-5-14 AUTHORIZATION OF INSURERS AND GENERAL REQUIREMENTS 59A-5-15 


(2) of which the managers are so lacking in insurer managerial experience in operations 
as existing or proposed in this state as to make such operations currently or prospectively hazard- 
ous to or contrary to the best interests of the insurance-buying or investing public of this state; or 

(3) which he has reason to believe is affiliated directly or indirectly through ownership, 
control, management, reinsurance or other business relations with any person or persons of unfa- 
vorable business repute; or 

(4) the business operations of whose director, officer, manager or controlling owner are or 
have been marked, to the injury of insurers, stockholders, policyholders, creditors or the public, by 
illegality, or by manipulation of assets, or of accounts, or of reinsurance, or by bad faith; or 

(5) as to which the superintendent is not satisfied that its business policies and methods 
would be in the best interests of the people of New Mexico. 


History: Laws 1984, ch. 127, § 80. 


59A-5-14. Name of insurer. 


A. No insurer shall be formed or authorized to transact insurance in this state which has or 
uses a name: . 

(1) the same as or deceptively similar to that of another insurer already so authorized; or 

(2) deceptively similar to that of another insurer, other than a predecessor in interest, au- 
thorized to transact insurance in this state within the preceding ten (10) years if policies originally 
issued by such other insurer are still outstanding in this state; or 

(3) the same as or deceptively similar to that of any insurer, or proposed insurer, not so 
authorized if such insurer has within the next preceding twelve (12) months signified its intention 
to secure an incorporation in this state under such name, or to do business as a foreign insurer 
in this state under such name, by filing notice of such intention with the superintendent, unless 
written consent to use of such name or deceptively similar name has been given by such insurer. 

B. No insurer shall be so authorized which has or uses a name tending to mislead as to its type 
of organization. 

C. _ In case of conflict of names between two insurers, or a conflict otherwise prohibited under this 
section, the superintendent may permit (or shall require as condition to issuance of an original cer- 
tificate of authority to an applicant insurer) the insurer to use in this state such supplementation or 
modification of its name or such business name as may reasonably be necessary to avoid the conflict. 

D. Except as provided in Subsection C, above, an insurer shall conduct its business in its own 
corporate or proper name. 

E. Subsections A and C of this section shall not apply as to a corporation or insurer formed 
under [a] plan approved by the superintendent and court for rehabilitation of a domestic insurer 
pursuant to Article 41 [Chapter 59A, Article 41 NMSA 1978] (conservation, rehabilitation and 
liquidation) of the Insurance Code, or as to a corporation or insurer resulting from consolidation 
or merger, or acquisition of substantially all the assets and assumption of liabilities of another in- 
surer through bulk reinsurance or otherwise, so long as the name used is [the] same as or similar 
to that of the predecessor corporation or insurer and is not in conflict with or deceptively similar 
to that of any other insurer then authorized or proposed (as provided in Subsection A(3) above) to 
transact insurance in this state. Subsections A and C shall not apply as to an insurer which is [a] 
subsidiary or affiliate of an authorized insurer and using name factors similar to those of the par- 
ent or insurer with which affiliated. 


History: Laws 1984, ch. 127, § 81. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


59A-5-15. Insuring power combinations. 

An insurer which otherwise qualifies therefor shall be authorized to transact any one kind or 
combination of kinds of insurance as defined in Sections 107 through 115 [59A-7-1 through 59A- 
7-9 NMSA 1978] (kinds of insurance) of the Insurance Code, except: 
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59A-5-16 INSURANCE CODE 59A-5-16 


A. a life insurer may grant annuities and may be authorized to transact in addition sine health 
insurance; 
B. areciprocal insurer or Lloyds insurer shall oat transact life i insurance; aide 
C. a title insurer shall be a stock or mutual corporation, and shall not transact any additional 
kind of insurance. roty 


History: Laws 1984, ch. 127, § 82. effective July 1,.2017., For provisions of former sections, 
Compiler's notes. — Laws 2016, ch. 89, § 70 repealed see the 2016 NMSA 1978 on NMOneSource.com, 
Sections 59A-7-5, 59A-7-8 and 59A-7-9 NMSA 1978, ’ ° ae De 


59A-5-16. Capital funds, deposits, required for certificate of authority. 


A. To qualify for certificate of authority to transact any one kind or combination of kinds of 

insurance in this state, an insurer shall possess: 
(1) if a stock insurer, paid-in capital stock and, when first so authorized, surplus. all as 
shown in Schedule I of this section; or 
(2) if a mutual, reciprocal or Lloyds insurer, basic capital mht: including weer: 

funds, if any, and additional unassigned surplus when first so authorized, as required under 
Schedule I of this section, - z rs 

B. Except that an insurer that on January 1, 1985, having applied for a certificate on or before 
February 15, 1984, held a valid and subsisting certificate of authority to transact insurance in this 
state may, if a domestic insurer, continue to be so authorized until December 31, 1995, so long as 
otherwise qualified therefor and possessing paid-in capital stock, if a stock insurer, or basic capital 
surplus, if a mutual, reciprocal or Lloyds insurer, not less than that required of the insurer by the 
laws of this state in force on January 1, 1986; and if a foreign insurer, may so continue to be so au- 
thorized, if otherwise qualified therefor, while possessing such capital funds (paid-in capital stock 
and surplus if a stock insurer, and surplus if a mutual or reciprocal insurer) until December 31, 
1990. At the expiration of such period, as applicable, the insurer shall meet the basic capital re- 
quirements of this section as set forth in Schedule I of this section in order to maintain its certifi- 
cate of authority, Upon a change in the control of either a domestic insurer or foreign insurer, the 
insurer shall, within one year from effective date of such change of control, meet the capital funds 
requirements of Schedule I of this section as though a newly authorized insurer, but this sentence 
shall not act to extend the otherwise applicable time period. For the purposes of this subsection, 
"control" shall have the meaning.ascribed in Section 59A-37-2 NMSA 1978. 

C. The capital funds required for authority to transact insurance in this state shall be based 
upon all the kinds of insurance the insurer transacts, wherever transacted or to be transacted. _ 

D. This section shall not apply as to domestic Lloyds plan i insurers as identified in Chapter 59A, 
Article 38 NMSA 1978 except as stated in that article. L¥ 
E. The capital requirements of this section are set forth in the following schedule: 

Schedule I 
NEW MEXICO 
Minimum Capital, Surplus and Deposit Requirements 


Property/Casualty Insurer 


Premium Volume: Under $5 to $10 $10 to $25 Over $25 © 
$5 Million Million Million “Million — 
~ Number of Kinds of Insurance 
? 2 
Basic Capital 500,000 600,000 800,000 900,000 1,000,000 
Additional 500,000 600,000 same as -..Sameas-~ . | sameas. 
Surplus Under Under Under 
$5 Million ©. $5 Million © $5 Million 
General Deposit 200,000 300,000, 500,000 ~ 500,000 -_ 500,000 - 
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59A-5-17 AUTHORIZATION OF INSURERS AND GENERAL REQUIREMENTS 59A-5-17 
Special Deposit 200,000 300,000 same as same as same as 
Under Under Under 
$5 Million $5 Million $5 Million 
Life/Health Insurer 
Premium Volume: Under $5 $5 to $10 to Over $25 
Million $10Million $25 Million Million 
Basic Capital 600,000 700,000 800,000 900,000..« 
Additional Surplus 400,000 400,000 400,000 400,000. 
General Deposit »» 200,000 200,000 200,000 200,000 
Special Deposit » + 200,000. | 200,000 200,000 : 200,000. 
Notes: Premium Volume means the insurer's worldwide direct premiums earned 


calendar year. 


(if Property/Casualty) or received (if Life/Health) daring the previous 


Kinds of insurance pertains to the general kinds of insurance that property/ ' 
casualty insurers are authorized to transact. 


The following groups or single kinds of insurance shall be counted as one 
kind of insurance when. calculating the amount of required Basic Capital, 
Additional Surplus, Sengne Benoa and Special Deposit: 


Casualty; 
Property; and | 
Title, 


When determining Basic Capital and Additional Surplus amounts, the kinds 
of Insurance shall be based on the insurer's actual or requested transaction 
authority Worldwide. 


When determining General Deposit and Special Deposit amounts, the kinds 
of Insurance shall be based on the insurer's actual or requested transaction 
authority in New Mexico. 


"Basic Capital" means paid-in capital stock (if a stock insurer) or basic capi- 
tal surplus (if a mutual, reciprocal or Lloyds insurer). General Deposit or 
Special Deposit: funds are included within, and are not additional to, re- 


quired Basic ‘Capital and Additional Surplus, 


General Deposit amounts 


_). shown above are not applicable to alien insurers. 


History: Laws 1984, ch, 127, § 83; 1987, ch. 259, § 4; 
1987, ch. 262, § 1; repealed and reenacted by Laws 
2007, ch. 282, § 1; 2016, ch. 89, § 1. 

Repeal and reenactments. — Laws 2007, ch. 282,.§ 
1, effective June 15, 2007, repealed 59A-5-16 NMSA 1978, 
as enacted by Laws 1984, ch. 127, § 83, and enacted a new 
section. Other than a minor grammar change, Subsections 
A through D were not changed, Schedule I was. revised. 

The 2016 amendment, effective July 1, 2017, in- 
creased capital, surplus and deposit requirements; in 


Subsection: E, Schedule I, after "Number of Kinds of In- 
surancel1 2", deleted the remainder of the schedule, and 
added new minimum capital, surplus and deposit require- 
ments, in the "Notes", after "Special Deposit: Casualty", 
deleted "and/or Surety", and after "Property", deleted 
"and/or Marine & Transportation; Vehicle". 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


59A-5-17. Insuring powers without added basic capital. 


An insurer while authorized to transact property insurance may include in "homeowners" and 
similar package policies insuring property against loss, reasonable amounts of supplemental lia- 
bility and medical benefits coverage without being authorized to transact casualty or health insur- 
ances; and such supplemental coverages shall not be deemed otherwise to be subject to provisions 
of the Insurance Code relating to casualty or health insurance contracts. 


History: Laws 1984, ch. 127, § 84. 


Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 
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ANNOTATIONS from formaldehyde insulation in insured premises, 85 


A.L.R.4th 956. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 
Homeowner's liability insurance coverage of injury 


59A-5-18. General deposit. 


A. For certificate of authority to transact insurance in this state the insurer shall make and 
thereafter maintain while so authorized a general deposit in trust for the benefit of all its policy- 
holders and creditors. The deposit shall consist of assets eligible therefor under Section 59A-10-3 
NMSA 1978, and shall be deposited with or through the superintendent or in a commercial deposi- 
tory located in the state of New Mexico approved by the superintendent subject to rules and regu-’ 
lations issued by the superintendent. As to foreign insurers, in lieu of such deposit or part thereof 
in this state, the superintendent shall accept the certificate in proper form of the public official 
having supervision over insurers in another state to the effect that a like deposit or part thereof by 
such insurer is being maintained in public custody therein in trust for the purpose (among other 
reasonable purposes of protection of policyholders and/or creditors) of the protection of all its poli- 
cyholders and creditors in New Mexico. 

B. Whenever because of volume of business being transacted by the insurer, or methods of doing 
business, or for other good cause the superintendent deems advisable for protection of policyholders 
and creditors, the superintendent may require an insurer to make and maintain a general deposit 
in reasonable amount greater than required under Schedule I of Section 59A-5-16 NMSA 1978. 

C. All such deposits made in this state shall be subject to the applicable provisions of Chap- 
ter 59A, Article 10 NMSA 1978, 

D. This section does not apply as to a domestic Lloyds plan motor vehicle insurer, as identified 
in Chapter 59A, Article 38 NMSA 1978. 


History: Laws 1984, ch. 127, § 85; 1987, ch. 262, § 2. business in the state immediately prior to the effective 

Compiler's notes. — Laws 1984, ch. 127, § 993, pro- date of the act (January 1, 1985) shall be given effect to 
vided that any deposit or surety bond filed in lieu thereof the extent it complies with similar bonds required by the 
with or through the superintendent or state treasurer act after that date. 


by any insurer in conjunction with authority to transact 


59A-5-19. Special deposit or bond. 


A. To qualify for and continue to hold a certificate of authority to transact insurance in this 
state, the insurer shall also make a special deposit in trust for the benefit only of all its policyhold- 
ers and creditors in this state in applicable amount as shown in Schedule I of Section 59A-5-16 
NMSA 1978. The deposit shall consist of assets eligible therefor under Section 59A-10-3 NMSA 
1978 and shall be deposited with or through the superintendent or in a commercial depository lo- 
cated in the state of New Mexico approved by the superintendent subject to rules and resulalions 
issued by the superintendent. 

B. In lieu of such deposit, the insurer may file with the state treasurer of Ne ew Mexico through 
the superintendent a surety bond issued by a surety insurer authorized to transact such insurance 
in this state, in penal sum not less than the aggregate special deposits required by this section. 
The bond shall be in such form as may be prescribed by the attorney general of New Mexico. The 
bond shall not be subject to cancellation except upon not less than sixty days advance written 
notice to the superintendent by the insurer or surety; and the insurer shall promptly replace, not 
later than fifteen days prior to expiration of the bond, with another like bond, any bond so canceled 
or otherwise terminated. The bond shall expressly provide that failure of the insurance company 
to replace a canceled or terminated bond as provided in this section shall constitute a breach of 
the condition upon which the bond is given, upon which occurrence the superintendent may im- 
mediately recover from the surety the penal sum of the bond to be held as a special deposit in the 
manner described in Subsection A of this section. ; 

C. The special deposit, or bond in lieu thereof, shall remain on deposit or on file and in force for 
so long as there may arise in this state any claim under any policy issued by the insurer covering 
a subject located or a service to be performed in this state or a claim arising out of the insurer's 
operations in this state. 
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D. Whenever because of volume of business being transacted by the insurer, methods of doing 
business, regulatory practices of the domiciliary state or for other good cause the superintendent 
deems advisable for protection of policyholders and creditors, the superintendent may require an 
insurer to make and maintain a special deposit in reasonable amount greater than required under 
Schedule I of Section 59A-5-16 NMSA 1978, but no:greater than one hundred fifteen percent of its 
direct unpaid losses in New Mexico. 
EK. The special deposit shall be subject to the applicable provisions of Chapter 5A, Article 10 
NMSA 1978. 
F. This section shall not ses to domestic Lloyds plan automobile insurers as identified in 
Chapter 59A, Article 38 NMSA 1978. 
G. For purposes of this section, "creditors" shall not include: . 
(1) shareholders or other owners of the insurer regarding claims arising out of their capac- 
ity as shareholders or other owners; or 
(2) holders of bonds, surplus notes, capital notes, contribution notes or similar obligations 
of the insurer regarding claims arising out of their capacity as holders of bonds, surplus notes, 
capital notes, contribution notes or similar obligations of the insurer. 


History: Laws 1984, ch. 127, § 86; 1987, ch, 262, § 3; 
2008, ch. 202, § 2; 2012, ch. 9, § 1. 

The 2012 amendment, effective July 1, 2012, clari- 
fied who is a creditor with respect toa special deposit and 
added Subsection G; 

The 2008 amendment, effactive June 20, 20038, in 
Subsection B, substituted "canceled" for "cancelled" in the 
third and fourth sentences, substituted "in this section" 
for "herein" preceding "shall constitute a breach"; deleted 


former Subsection D which read: "For reasons stated in 
Subsection B of Section 59A-5-18 NMSA 1978, the su- 
perintendent may also require an insurer to increase its 
special deposit, or bond in lieu thereof, by an amount not 
in excess of one hundred percent of the special deposit 
otherwise required of the insurer under Schedule I of Sec- 
tion 69A-5-16 NMSA 1978."; and added present Subsec- 
tion D. 


59A-5-20. General deposit of alien insurer. 


A. The superintendent shall not issue or permit to exist a certificate of authority to transact in- 
surance in this state as to an alien insurer unless and while the insurer has made and maintains 
out of its surplus over its United States' liabilities a general deposit of assets acceptable to the 
superintendent with or through the insurance supervisory officer of a state in which the insurer 
is authorized to transact insurance, in trust for the benefit of all ete insurer's policyholders and 
creditors in the United States. 

B. The deposit shall at all times have a value of not less than the capital and surplus required 
under Schedule I of Section 59A-5-16 NMSA 1978, of a foreign insurer transacting like kinds of 
insurance in this state. The amount of the deposit shall to like amount offset the amount of gen- 
eral deposit otherwise required of the insurer under Schedule I of Section 59A-5-16 NMSA 1978. 


History: Laws 1984, ch. 127, § 87; 1991, ch. 125, § 8. 

Cross references. — For existing deposits and bonds, 
see notes following 59A-5-18 NMSA 1978. 

The 1991 amendment, effective April 3, 1991, in Sub- 
section B, substituted "capital and surplus" for "capital 
funds" and substituted "Section 59A-5-16 NMSA 1978" 
for “Section 88 of this article" in the first sentence and 
"Schedule I of Section 59A65-16 NMSA 1978" for "such 
Schedule I" at the end of the second sentence, 


ANNOTATIONS 


Construction. — Former 59-5-3 NMSA 1978 required 
a foreign insurance company organized under the laws 


of any country other than the United States, desirous of 
becoming licensed to transact business in this state, to 
deposit with the department of insurance of either this 
state, or some other state in the United States, a sum not 
less than the minimum capital and surplus required of do- 
mestic and foreign companies licensed in this state. 1957- 
58 Op. Att'y Gen. No. 57-257.. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance §§ 63, 72 to 82. 

44 C.J.S. Insurance § 81. 


59A-5-21. Application for certificate of authority. 


A. To apply for an original certificate of authority in this state the insurer shall file with the 
superintendent its written application therefor on forms as prescribed and furnished by the super- 
intendent, accompanied by the applicable fees as specified or referred to in Section 59A-6-1 NMSA 
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1978, stating under the oath of the president or vice president or other chief officer andthe secre- 
tary of the insurer, or of the attorney-in-fact (if a reciprocal insurer or Lloyds insurer), the insur- 
er's name, location of its home office, or principal office, in the United States (if an alien insurer), 
the kinds of insurance to be transacted, date of organization or incorporation, form of organization, 
state or country of domicile, and such additional or other information as the superintendent may 
reasonably require, together with the following documents: 

(1) if a corporation, a copy ofits charter or certificate or articles of rete ar figether 
with all amendments thereto, or as restated and amended under the laws of its state or country of 
domicile, currently certified by the public officer with whom the originals are on file in such state 
or country; 

(2) if a domestic incorporated insurer de a mutual insurer, a copy of its moti certified by 
its corporate secretary; 

(3) ifareciprocal insurer or Voyas't insurer, a copy of the power of attorney of its attorney- 
in-fact, certified by the attorney-in-fact; and if a domestic reciprocal insurer or a Lloyds insurer, 
additional documentation showing that it has been Ripropeny formed and is lawfully existing under 
applicable laws; 

(4) a complete copy of its Avasicial satenant as of ak earlier ina the been 31 next 
preceding, in form as customarily used in the United States by like insurers; sworn to.by at least 
two executive officers of the insurer or certified by the public insurance supervisory officer of the 
insurer's state of domicile, or of entry into the United States if an alien insurer; 

(5) acopy of the report of last examination made of the insurer certified by the public 
insurance supervisory officer of its state of domicile, or'of entry into the United States if an alien 
insurer; 

(6) appointment of the superintendent pursuant to Section 5OA-5- 31 NMSA 1978 as its 
attorney to receive service of legal process; 

(7) ifa foreign or alien insurer, a certificate of the public insurance supervisory officer, of 
its state or country of domicile showing that it is authorized or qualified for authority to transact 
in such state or country the kinds of insurance proposed to be transacted in this state; _ 

(8) if a foreign insurer, a certificate as to a deposit elsewhere if to be tendered pursuant to 
Section 59A-5-18 or 59A-5-20 NMSA 1978; i | | 

(9) if an alien insurer, a copy of the appointment and authority of its United States man- 
ager, certified by its officer having custody of its records; and 

(10) designation by the insurer of its officer or representative authorized to appoint and 
remove its agents in this state. 

B. If the superintendent so requests, the applicant insurer shall supplement the documents 
and information above required with true biographical information concerning the members of the 
insurer's board of directors or other governing body, and its principal operating officers, together 
with proof of identity of each such individual. 


History: Laws 1984, ch. 127, § 88; 1999, ch. 289, § 1. 

Compiler's note. — Laws 1984, ch. 127, § 992, pro- 
vides that every form of insurance document and filing 
lawfully in use immediately prior to the effective date of 
the act (January 1, 1985) may be continued to be used and 
is effective until the superintendent otherwise prescribes 
pursuant to the act and bars for one year after such date 
either the act or superintendent from prohibiting use 
of any existing form of insurance document and} filing 


because of a provision of the act which did not exist under 
the prior law (Chapter 59 NMSA 1978) immediately prior . 
to the effective date of the act. 

The 1999 amendment, effective sams 18, 1999, in Sub- 
section A, updated the statutory references in the intro- 
ductory language and in Paragraphs (6) and (8), deleted 
former Paragraph (9) relating to life or health insurers, 
and redesignated Paragraphs (10) and (11) as Paragraphs 
(9) and (10). 


59A-5-22. Issuance, refusal of authority; ownership of certificate. 


A. Upon completion of application of an insurer or proposed insurer for certificate of author- 
ity to transact insurance in this state, the superintendent, upon such examination or investiga- 
tion of the applicant as deemed advisable, shall promptly determine whether the applicant meets 
financial and other applicable requirements and qualifications for the authority as set forth in 
Sections 79 through 87 [59A-5-12 through 59A-5-20 NMSA 1978] of this article. If found to be 
qualified and in compliance, the superintendent shall promptly issue a certificate of authority to 
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the applicant covering the kind or kinds of insurance so’applied and qualified for; otherwise, the 
superintendent shall issue order to the applicant a the certificate of authority and stating 
therein the reasons for refusal. 

B. The certificate, if issued, shall state the insurer's name, home office address, state or country 
of domicile, and the kind or’kinds of insurance it is authorized to transact in this state. At the in- 
surer's request the superintendent may issue a certificate limited to particular types of insurance 
or coverages within a kind of insurance as defined in Article 7 [Chapter 59A, Article NMSA 1978] 
(kinds of insurance) of the Insurance Code. 

C. Although issued and delivered to the applicant, the certificate of authority at all times shall 
be the property of the state of New Mexico. Upon any expiration, suspension or termination thereof 
the insurer shall promptly deliver the certificate to the ne inten 


History: Laws 1984, ch. 127, § 89. 


59A-5-23. Continuance, expiration, reinstatement of certificate of 
authority. 


A. Acertificate of authority shall continue in force as long as the insurer is entitled thereto un- 
der the Insurance Code [Chapter 59A NMSA 1978], and until suspended or revoked by the super- 
intendent or terminated at the insurer's request, subject, however, to continuance of the certificate 
by the insurer each year by: 

(1) payment on or before March 1 of the continuation fee referred to in Suction 59A-6-1 
NMSA 1978; 

(2) due filing by the insurer of its annual statement for the next preceding calendar year 
as required by Section 59A-5-29 NMSA 1978; and 

(3) payment by the insurer when due of premium taxes with respect to the preceding cal- 
endar year. 

B. If not so continued by the insurer its certificate of authority shall expire at midnight on 
the date of failure of the insurer to continue it in force, unless earlier revoked as provided in Sec- 
tions 59A-5-24 through 59A-5-26 NMSA 1978. 

C. Upon the insurer's request made within three months after expiration, the superintendent 
may reinstate a certificate of authority that the insurer inadvertently permitted to. expire, after 
the insurer has fully cured all its failures that resulted in the expiration, and upon payment by the 
insurer of the fee for reinstatement specified in Section 59A-6-1 NMSA 1978. Otherwise the super- 
intendent shall grant the insurer another certificate of authority only after filing an application 
therefor and meeting all other requirements as for an original certificate of authority in this state. 

D. If an insurer allows a certificate of authority issued by the superintendent to expire, the 
holder of the expired certificate shall remain subject to the provisions of the Insurance Code but is 
not authorized to transact any insurance business. If the insurer reinstates the expired certificate 
of authority within three months after expiration, the reinstatement shall relate back to the date 
of the expiration; provided that this shall not excuse any violation of the Insurance Code that oc- 
curred during the intervening period. 


History: Laws 1984, ch. 127, § 90; 2021, ch. 108, § 4. months after expiration, and the reinstatement shall re- 
Cross references, — For the Insurance Unley see 59A- late back to the date of the expiration; in Subsection A, 
1-1 NMSA 1978 and notes thereto. Paragraph A(1), changed "101 (fee'schedule) of the Insur- 
The 2021 amendment, effective July 1, 2021, provided ance Code" to "59A-6-1 NMSA 1978" throughout; in Para- 
that if an insurer allows a certificate of authority to ex- graph A(2), after "Section", changed "96 of this article" 
pire, the holder of the expired certificate remains subject to "59A-5-29 NMSA 1978"; in Subsection B, after "Sec- 
to the Insurance Code, but is not authorized :to. transact tions", changed "91 through 93 of this article" to "59A-5-24 
any insurance business, and provided that if the insurer through 59A-5-26 NMSA 1978"; and added Subsection D. 


reinstates the expired certificate of authority within three 


59A-5-24. Suspension or revocation of certificate of authority; 
mandatory grounds. 


A. The superintendent shall suspend or revoke an insurer's certificate of authority: 
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(1) if such action is required by any provision of the Insurance Code; or . 

(2) .if a foreign ‘insurer and it no longer meets the qualifications and requirements rae a 
certificate of authority, on account of deficiency of capital or surplus or abherrdaes sais? to Sec- 
tion 92 [59A-5-25 NMSA 1978] of this article relative to impairment; or ) 

(3). if a domestic insurer and it has failed to cure an impairment of capital or ichurplile 
within the time allowed: therefor by the superintendent under the Insurance Code or is otherwise 
no longer qualified for the certificate of authority; or 

(4) if the insurer's certificate of authority to transact insurance therein i is suspended:o or 
revoked by its state of domicile, or state of entry into,the United States if an,alien insurer. ’ 

B. . Except in case of insolvency or impairment of required capital or surplus, or suspension or 
revocation by another state as referred to in Paragraph (4) of Subsection A, the’ superintendent 
shall give the insurer at least twenty (20) days written notice in advance of suspension or revoca- 
tion under this section, and the reasons therefor. 


History: Laws 1984, ch. 127, § 91. / . Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-5- ‘25. Impairment as grounds for suspension or revocation of 
certificate of authority. 


A. For the purposes of Section 91 [59A-5-24 NMSA 1978] (suspension or revocation of certifi- 
cate of authority - mandatory grounds) of this article, an insurer shall be deemed:impaired when 
the superintendent at any time finds that the excess of the insurer's admitted assets over its lia- 
bilities is less than the minimum basic capital required to be maintained by the insurer under this 
article, and the insurer has failed to make good the deficiency within the period provided for below. 

B. The superintendent shall give the insurer written notice of the deficiency stating the amount 
thereof, and require the insurer to eliminate the deficiency within sixty (60) days after notice was 
so given. If the insurer fails to cure the deficiency within the sixty-day period the superintendent 
shall immediately suspend or revoke its certificate of authority. This provision shall not be deemed 
to prevent the superintendent, within such sixty-day period: or at any other time, from taking 
other action as to the insurer as authorized under any provision of Article 41 [Chapter 59A, Article 
41 NMSA 1978] (conservation, rehabilitation, fi pane ie of the Insurance Code: 


History: Laws 1984, ch. 127, § 92. ; 44 C.l.S. iectnesies §§ 135, 136, 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance § 126. 


59A-5-26. Suspension, limitation or revocation of authority; 
discretionary and special grounds. 


A. The superintendent may, at his discretion, suspend, limit or revoke an insurer's certificate 
of authority if he finds after a hearing thereon, or upon waiver of hearing by the insurer, that the 
insurer has: 

(1) violated or failed to comply with any lawful order of the superintendents 
(2) willfully violated or willfully failed to comply with any lawful regulation of the super- 
intendent; 

(3) violated any provision of the Insurance Code other than those for oration of which 
suspension or revocation is mandatory; or ~ 

(4) reinsured all or substantially all of its risks, or all or substantially all of its risks in a 
particular kind of insurance, in another insurer. 

B. In lieu of suspension or revocation of certificate of authority as provided in Subsection A of 
this section, the superintendent may, at his discretion, levy upon the insurer and the insurer shall 
forthwith pay to the superintendent, an administrative fine of not more than five thousand dollars 
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($5,000). The superintendent shall promptly deposit with the state treasurer to the credit of the 
general fund all money received under this subsection. 

\C. .The superintendent shall suspend or revoke an insurer's cextificate of authority on any of 
the following grounds, if found after‘a hearing thereon that the insurer: 

(1) is in unsound condition, or being fraudulently conducted, or in such condition or us- 
ing such methods and practices in conduct of its business as to render its further transaction of 
insurance in this state currently or prospectively hazardous or injurious to policyholders or the 
public; 

(2) with such frequency as to indicate its general business practice in this state: 

(a) has without just cause failed to pay, or delayed payment of, claims arising under 
its policies, whether the claim is in favor of an insured or in favor of a third person with respect to 
the liability of an insured to such third person; or 

(b) without just cause compels insureds or claimants to accept less than amount due 
them or to employ attorney or to bring suit against the insurer or such an insured to secure full 
payment or settlement of a claim; 

(3) refuses to be examined, or if its directors, officers, employees or representatives refuse 
to submit to examination relative to its affairs, or to produce books, papers, records, contracts, cor- 
respondence or other documents for examination by the superintendent when required, or refuses 
or fails to pay expenses of the examination or to perform any other legal obligation relative to the 
examination; or 

(4) has failed to pay any final jalenaanhh rendered against it in this state upon any policy, 
- bond, recognizance or fan dantadcing as issued or guaranteed by it; within thirty days after the judg- 
ment becomes final. 

D,, The superintendent may, seh ~~ discretion and without advance notice or hearing thereon, 
immediately suspend the certificate of authority of an insurer as to which proceedings for receiver- 
ship, conservation, rehabilitation or other delinquency proceedings have been commenced in any 
state by the public insurance supervisory officer of that state. 


History: Laws 1984, ch. 127, § 93; 1997, ch, 121, § 3. The 1997 amendment, effective June 20, 1997, added 


Cross references. — For the Insurance Code, see 59A- Paragraph A(4) and made stylistic changes throughout 


1-1 NMSA 1978 and notes thereto. the section. - 


59A-5-27. Duration of suspension; insurer's obligations during 
suspension; reinstatement. 


A. Suspension of an insurer's certificate of authority shall be for a fixed period of time not to 
exceed. two years or until the occurrence of a specific event necessary for remedying the reasons for 
suspension. During the suspension period the superintendent may modify or rescind the suspen- 
sion by further order. 

B. During the suspension period the.insurer shall not solicit or write any new business in this 
state, but shall file its annual statement, pay fees, licenses and taxes as required under the Insur- 
ance Code, and may service its business already in force in this state, as if the certificate of author- 
ity had continued in full force. Upon failure of the insurer to continue its certificate of authority in 
accordance with this subsection, the insurer's certificate of authority shall be revoked. 

C. Ifthe suspension of the certificate of authority is for.a fixed period of time and the certificate 
of authority has not. been otherwise terminated, upon expiration of the suspension period, the in- 
surer's certificate of authority shall automatically reinstate unless the superintendent finds that 
the insurer is not in compliance with the requirements of the Insurance Code. 

._D.. If the suspension of the certificate of authority was until the occurrence of a specific event 
and the certificate of authority has.not been otherwise terminated, upon the presentation of evi- 
dence satisfactory to the superintendent.that the specific event has occurred,.the insurer's cer- 
tificate of authority shall be reinstated unless the superintendent finds that the insurer is other- 
wise, notin compliance with the requirements of the Insurance Code. The superintendent shall 
promptly notify the insurer of such reinstatement, and the insurer shall not consider its certificate 
of authority reinstated until so notified by the superintendent. If satisfactory evidence as to the 
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occurrence of the specific event has not been presented to the superintendent within bwo years of 
the date of the suspension, the certificate of authority shall be revoked. 

E. Nothing contained in this section shall prevent the superintendent from revoking a certifi 
cate of sero at any time upon — ground es in the Insurance Code. 


History: Laws 1984, ch. 127, § 94; 1993, ch. 320, § 11. The 1993 seh choditatnts effective June 18, 1993, re- 
Cross references. — For the Insurance Code, see 59A- wrote Subsections A and C, added the last sentence in 
1-1 NMSA 1978 and notes thereto. Subsection B and added Subsections D and E. 


59A-5-28.: General corporation statutes inapplicable to foreign insurers. 


The general corporation statutes of New Mexico shall not, apply to foreign insurers holding cer- 
tificate of authority to transact insurance in this state... 


History: Laws 1984, ch. 127, § 95. 


59A-5-29. Annual statement. 


A. ' Each authorized insurer shall annually on or before March 1, or within any reasonable ex- 
tension of time that the superintendent for good cause may have granted on or before such date, 
file with the superintendent and with the national association of insurance commissioners a full 
and true statement of its financial condition and of its transactions and affairs as of the Decem- 
ber 31 next preceding. The statement shall be prepared in the form of the annual statement blank 
prescribed by the national association of insurance commissioners for use in the United States 
for the type of insurer and kinds of insurance to be reported upon, in accordance with the annual 
statement instructions and the accounting practices and procedures manual published by the na- 
tional association of insurance commissioners, or such other form:and instructions as the super- 
intendent may prescribe, and supplemented by additional information reasonably required by the 
superintendent; the superintendent may require that the annual statement data be filed in ‘elec- 
tronically readable format or in lieu of filing, may accept a statement or supplemental information 
filed in electronic format with the national association of insurance commissioners that is readily 
available to the superintendent and that the superintendent can reproduce or otherwise make 
available to the publie for a period of at least five years from the date that the filing is due. The 
statement shall be verified by the oath of the insurer's president or vice president and secretary or 
actuary, as applicable; or, in absence of the foregoing, by two other principal officers; or if a recipro- 
cal insurer or Lloyds insurer, the oath of the attorney-in-fact or its like officers if a corporation. 

B. The statement of an alien insurer shall be verified by its United States manager or other 
officer duly authorized and shall relate only to the insurer's transactions and affairs in the United 
States unless the superintendent requires otherwise. If the superintendent requires a statement 
as to the alien insurer's affairs throughout the world, the insurer shall file such statement die 
the superintendent as soon as reasonably possible. 

C. Ifthe insurer's statement is in any language other than English or in monetary amounts 
other than United States dollars, the statement shall be accompanied by an English-language 
translation and monetary amounts shall be shown in United States dollars with statement of the 
basis upon and date as of which the monetary conversion was made. 

D. The superintendent may suspend or revoke the certificate of authority of any insurer failing 
to file its annual statement when due. « 

K. At time of filing, the insurer shall pay the fee for filing its annual statement with the su- 
perintendent as prescribed by Section 59A-6-1 NMSA 1978, and pay to the national association 
of insurance commissioners the fee established for filing, review or every of the information, 
unless such fee has been disapproved by the superintendent. 

F. In the absence of actual malice, members of national association of insurance commission- 
ers, their duly authorized committees, subcommittees and task forces, their delegates, employees 
and all others charged by the superintendent or the national association of insurance commission- 
ers with the responsibility of collecting, reviewing, analyzing and disseminating the information 
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developed from the filing of the annual statement blanks shall be acting as agents of the superin- 
tendent under the authority of the Insurance Code [59A-1-1 NMSA 1978] and shall not be subject 
to civil liability for libel, slander or any other cause of action by virtue of their collection, review and 
analysis or dissemination of the data and information collected from the filings required hereunder. 


G. As to publication of nonstatutory financial statements, refer to Section 59A-16-9 NMSA 


1978. 


History: Laws 1984, ch. 127, § 96; 1986, ch. 78, § 1; 
1993, ch. 320, § 12; 2007, ch. 282, § 2. 

Cross references. — For electronic authentication 
and substitution for signature, see 14-3-15.2 NMSA 1978. 

For existing forms and filings, see notes following 59A- 
5-21 NMSA 1978. 

The 2007 amendment, effective June 15, 2007, 
amended Subsection A to provide for the electronic filing 


of information filed with the national association of insur- 
ance commissioners. 

The 1993 amendment, effective June 18, 1993, in Sub- 
section A, made a stylistic change in the first sentence 
and rewrote the second sentence; added the language be- 
ginning "and pay to the national" in Subsection E; added 
Subsection F; and redesignated former Subsection F as 
Subsection G. 


59A-5-29.1. Quarterly reports. 


The superintendent may, in his sole discretion at any time and for any reason, including those 
set forth in Sections 59A-41-24 through 59A-41-26 NMSA 1978, require any authorized insurer to 
file quarterly financial statements with the superintendent and with the national association of 
insurance commissioners in accordance with the provisions of Section 59A-5-29 NMSA 1978. 


Laws 1986, ch. 78, § 2, and enacted a new section, effective 
June 18, 1993. 


History: 1978 Comp., § 59A-5-29.1, enacted by 
Laws 1993, ch. 320, § 13. 

Repeals and reenactments. — Laws 1993, ch. 320, § 
13 repealed former 59A-5-29.1 NMSA 1978, as enacted by 


59A-5-30. Penalties for late, false annual statements. 


A. Any insurer failing, without just cause reasonably beyond control of the insurer, to file its 
annual statement as required in Section 59A-5-29 NMSA 1978 shall be required to pay a penalty 
of one hundred dollars ($100) for each day's delay, but not to exceed five thousand dollars ($5,000) 
in aggregate amount. This penalty may be in addition to any refusal to continue, or suspension or 
revocation of, the insurer's certificate of authority for such failure. 

B. Any director, officer, agent or employee of any insurer who subscribes to, makes or concurs 
in making or publishing any annual or other statement of the insurer required by law, knowing 
the same to contain any material statement that is false; shall upon conviction thereof be guilty 
of a misdemeanor and upon conviction shall be sentenced to a fine of not more than one thousand 
dollars ($1,000), unless by its extent and nature the offense is punishable under other statutes as 
a felony. 


History: Laws 1984, ch, 127, § 97; 2017, ch. 130, § 4. 
The 2017 amendment, effective July 1, 2017, removed 
the requirement that a civil action be brought by the New 
Mexico attorney general in order for the superintendent 
of insurance to collect penalties for late or false annual 


of this article" to "59A-5-29 NMSA 1978", and after "in ag- 
gregate amount", deleted "to be recovered in a civil action 
brought against the insurer in the name of the State of 
New Mexico by the attorney general.", and deleted "Such", 
and added "This". 


statements; in Subsection A, after "Section", changed "96 


59A-5-31. Appointment of superintendent as process agent. 


A. Before the superintendent authorizes it to transact insurance in this state, each insurer 
shall appoint the superintendent and [his] successors in office as its attorney to receive service of 
legal process issued against the insurer in this state. The appointment shall be on form as des- 
ignated and furnished by the superintendent, accompanied by copy of resolution of the board of 
directors or like governing body of the insurer, or other appropriate instrument acceptable to the 
superintendent, showing that those who executed the appointment were duly authorized to do so 
on behalf of the insurer. 
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B. The appointment shall be irrevocable; shall bind the insurer and any successor in interest to 
the assets or liabilities of the insurer, and shall remain in effect as long as ‘there exists any contract 
of the insurer in this state or any obligation of the insurer arising’ out of its transactions in ‘this 
state. 

C.. The insurer shall file the appointment with the ccastitiabieailett as part of “e angicafion 
for certificate of authority, together with a designation of the person to whom the superinten- 
dent shall forward process against the insurer served upon the superintendent. The insurer may 
change such designation by a new filing. if 


\ 


Bracketed. material. -— The -bravketed material was 


History: Laws 1984, ch. 127, § 98. 
. inserted by the compiler and is not part of the law. 


59A-5-32. Serving process; time to plead. 


A. Service of process against an insurer for whom the superintendent is attorney shall be made 
by delivering by email to the superintendent, or the superintendent's designee, an electronic copy 
of the process together with the fee specified in Section 59A-6- 1 NMSA 1978, taxable as costs in 
the action. 

B. Upon such service the superintendent shall deliver such process showing the date and 
time of service on the superintendent, to the email or electronic portal address of the person cur- 
rently designated by the insurer to receive such process as provided in Section 59A-5-31 NMSA 
1978. Service of process on the insurer shall be complete upon such electronic delivery of the 
process. 

C. Process served as provided in this section shall for all purposes eonstitute valid and: hist 
ing personal service within this state upon the insurer. If summons is served under this section, 
the time within which the insurer is required to appear shall be extended an additional ten days 
beyond that otherwise allowed by New Mexico rules of civil procedure; 

D. The superintendent shall keep record of the day and time of service of legal process under 
this section. ) 

E.. If the electronic delisehitp requirements of this section create a hardship for any person serv- 
ing an insurer pursuant to this subsection, that person shall deliver to the superintendent or the 
superintendent's designee two copies of the process together with the fee specifiedin Section 59A- 
6-1 NMSA 1978, taxable as costs in the action. Upon such service, the superintendent shall deliver 
the process to the insurer as provided in Subsection B of this section. : 


History: Laws 1984, ch. 127, § 99; 2021, ch. 108, § 5. 

Cross references. — For New Mexico Rules of Civil 
Procedure, see Rule 1-001 NMRA et seq. 

The 2021 amendment, effective July 1, 2021, provided 
that service of process against an insurer shall be made 
electronically, unless electronic service of process creates 
a hardship, and provided that the superintendent shall 
electronically deliver such process to the person desig- 
nated by the insurer to receive such process, in Subsection 
A, after "delivering", added "by email", after "superinten- 
dent", deleted "his deputy, or a person in apparent charge 
of the office during the superintendent's absence, two (2) 
copies" and added "or the superintendent's designee, an 
electronic copy", after "Section", changed "101 (fee sched- 
ule) of the Insurance Code" to "59A-6-1 NMSA 1978"; in 
Subsection B, after "superintendent shall", deleted "forth- 
with forward by prepaid registered or certified mail return 
receipt requested one of the copies of" and added "deliver", 


59A-5-33. Reciprocity provision. 


_ after "service on the superintendent, to", added "the email 


or electronic portal address of", after "Section", changed 
"98 (appointment of superintendent as process "agent) of 
this article" to "59A-5-31 NMSA 1978", and after "shall be 
complete upon", deleted "receipt, or, in the event of refusal 
to accept, the date of such refusal" and added "such elec- 
tronic delivery of the process"; and added Subsection E. 


_ ANNOTATIONS 


No service fee for state. — Fee required in connec- 
tion with service of process cannot be taxed and assessed 
against the state. 1933-34 Op. Att'y Gen. No. 33-704. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 308 (1961). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Foreign 
insurance company as subject to service of process in ac- 
tion on policy, 44 A.L.R.2d 416. 

44 C.J.S. Insurance §§ 82 et seq. 


A. When by or pursuant to the laws of any other state or foreign country or province, any 
licenses and other fees, in the aggregate, and any fines, penalties, deposit requirements or other 
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material requirements, obligations, prohibitions or restrictions are or would be imposed upon New 
Mexico insurers doing business or that might seek to do business in such state, country or prov- 
ince, or upon the agents or representatives of such insurers or upon brokers or adjusters, which 
are in excess of such licenses and other fees, in the aggregate, or which are in excess of the fines, 
penalties, deposit or other requirements, obligations, prohibitions or restrictions directly imposed 
upon similar insurers, or upon the agents or representatives of such insurers, or upon brokers, or 
upon adjusters, of such other state, country, or province under the statutes of this state, so long 
as such laws of such other state, country or province continue in force or are so applied, the same 
licenses and other fees, in the aggregate, or fines, penalties or deposit requirements or other ma- 
terial requirements, obligations, prohibitions or restrictions of whatever kind may be imposed by 
the superintendent upon the insurers, or upon the agents or representatives of such insurers, or 
upon brokers of such other state, country or province, doing business or seeking to do business in 
New Mexico. Any license or other fee or obligation imposed by any city, county or other political 
subdivision or agency of such other state, country or province on New Mexico insurers or their 
agents, representatives, brokers or adjusters shall be deemed to be imposed by such state, country 
or province within the meaning of this section. 

B. This section does not apply to special purpose obligations or assessments, or assessments 
under insurance guaranty fund laws, imposed by another state in connection with particular kinds 
of insurance, except that assessment of insurers for financing of public safety, health, and protec- 
tion purposes is not exempt under this subsection. 

C. For purposes of this section, domicile of an alien insurer, other than Canadian insurer, shall 
be the state designated by the insurer in writing and filed with the superintendent at the time 
of authorization in this state or within six months after the effective date of the Insurance Code, 
whichever date is the later, and may be any one of the following states: 

(1) that in which the insurer was first authorized to transact insurance; 

(2) that in which is located the insurer's principal place of business in the United States; or 

(8) that in which is held the largest deposit of trusteed assets of the insurer for protection 
of its policyholders in the United States. 

D. Ifthe insurer makes no designation pursuant to Subsection C of this section, the insurer's 
domicile shall be deemed to be that state in which is located its principal plage of business in the 
United States. 

E. The domicile of a Canadian insurer shall be Canada and the province of Canada in which 
its head office is located. 


History: Laws 1984, ch. 127, § 100; 2018, ch. 57, § 13. Temporary provisions. — Laws 2018, ch. 57, § 30 pro- 
Compiler’s notes. — The phrase effontive date of the vided that: 
Insurance Code" means January 1, 1985, the effective A. On January 1, 2020, all personnel directly involved 
date of Laws 1984, Chapter 127. with the audit and collection of the taxes imposed pur- 
Cross references. — For the Insurance Code, see 59A- suant to the New Mexico Insurance Code prior tothe ef- 
1-1 NMSA 1978 and notes thereto. , fective date of this act, functions, appropriations, money, 
The 2018 amendment, effective January 1, 2020, records, furniture, equipment and other property of, or 
removed taxes from the reciprocity provisions of this attributable to, the financial audit bureau of the office of 
section; removed "tax" and "taxes" throughout the sec- superintendent of insurance shall be transferred to the 
tion; in Subsection B, deleted Paragraphs B(1), B(2), taxation and revenue department. 
and paragraph designation "(3)", and after "not exempt B. On January 1, 2020, no contractual obligations of 
under this subsection.", deleted "Except that deductions the office of superintendent of insurance shall be binding 
from premium taxes or other taxes otherwise payable, . on the taxation and revenue department. 
allowed on account of real or personal property taxes 
paid, shall be taken into consideration by the superin- ANNOTATIONS 
tendent in determining propriety and extent of reciproc- Am. Jur. 2d, A.L.R. and C.J.8. references.— 43 Am. 
ity action under this section."; in Subsection C, after Juridd Pea a §§ 85, 86. 
"within six", deleted "(6)"; added new subsection des- 44 C.J.8. Insurance 8.76, 


ignation "D." and redesignated former Subsection D as 
Subsection E; and in Subsection D, after "designation", 
deleted "its" and added "pursuant to Subsection C of 
this section, the insurer's". 


585 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-5A-1 INSURANCE CODE jf 59A-5A-2 


ARTICLE 5A 

Risk-Based Capital » 
Sec. Sec. ° i 
59A-5A-1, Short title. 59A-5A-8. Challénge secaleigrsel ; 
59A-5A-2, Definitions. 59A-5A-9. Confidentiality; prohibition on announce- 
59A-5A-3. Risk-based capital reports. ments; prohibition on use in ratemaking. 
59A-5A-4, Company action level event. 59A-5A-10. Supplemental provisions; rules; ged de 
59A-5A-5. Regulatory action level event. .59A-5A-11.. Foreign insurers, 
59A-5A-6, Authorized control level event. 59A-5A-12. Immunity. 
59A-5A-7, Mandatory control level event. 59A-5A-13. Notices, 


59A-5A-1. Short title. 
Chapter 59A, Article 5A NMSA 1978 may be ited as the "Risk-Based Capital Act": 


History: 1978 Comp., § 59A-5A-1, enacted by Laws 
1995, ch, 149, § 1, 


59A-5A-2. Definitions. 


As used in the Risk-Based Capital Act: 

A. "adjusted risk-based capital report” means a eal capital report adjusted in accor- 
dance with Subsection E of Section 59A-5A-3 NMSA 1978; 

B. "authorized control level risk-based capital" means the number determined titi sab risk- 
based capital formula in accordance with the risk-based, capital instructions Prins the same 
designation; 

oC, yeompany action level risk-based capital" means an amount equal to two huntinéal Sica of 
an insurer's or health organization's authorized control level risk-based capital; d 

D. "corrective order" means an order issued by the Folens rede specifying required correc- 
tive actions; 

E. "domestic insurer or health organization" means an insurer, fahernul benefit satiohsi or 
health organization domiciled in New Mexico; 

F. "foreign insurer or health organization" means an insurer, fraternal benefit society or 
health organization that is authorized to do business in New Mexico but i is not domiciled in New 
Mexico; 

G.. "fraternal benefit society" means an incorporated society, order or supreme lodge, without 
capital stock, including one exempted pursuant to the provisions of Paragraph (2) of Subsection A 
of Section 59A-44-40 NMSA 1978, whether incorporated or not, conducted ‘solely for the benefit of 
its members and their beneficiaries and not for profit, operated on a lodge system with ritualistic 
form of work, having a representative form of government and that provides benefits in accor- 
dance with Chapter 59A, Article 44 NMSA 1978; 

H. "health organization" means a health maintenance organization; nonprofit health care 
plan; limited health service organization; dental or vision plan; hospital, medical and dental 
indemnity or service corporation; or other managed care organization, but does not mean an 
organization that is licensed as either a life or health insurer or as a property and casualty in- 
surer and that is otherwise subject to either the life or property and ene | risk-based capital 
requirements; 

I. "life or health insurer" means any authorized life insurer, health insurer or property and. 
casualty 1 insurer writing only health insurance; 

J. "mandatory control level risk-based capital" means an amount equal to seventy Haida of 
an insurer's or health organization's authorized control level risk-based capital; 

K. "property and casualty insurer" means any insurer authorized to write property, marine 
and transportation, casualty, vehicle or surety insurance, but does not include any insurer writing 
only one of the following: 


586 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-5A-3 RISK-BASED CAPITAL 59A-5A-3 


(1) mortgage guaranty insurance; 

(2) financial guaranty insurance; O05 

(3) title insurance; or 

(4) health insurance; 

L. "negative trend" means, with respect to a life or health insurer or a fetbeaical benefit society, 
a negative trend over a period of time, as determined in accordance with the trend test calculation 
included in the life or fraternal risk-based capital instructions; 

M. "regulatory action level risk-based capital":*means an amount equal ‘to one hundred fifty 
percent of an insurer's or health organization's authorized control level risk-based capital; 

N.. "revised risk-based capital plan" means a risk-based capital plan that has been rejected by 
the superintendent and revised by the insurer or health organization, with or without. the super- 
intendent's recommendation; 

O. "risk-based capital instructions" means the Relshabed capital report, including ial based 
capital instructions, adopted by the national association of insurance commissioners, as they may 
be amended by the national association of insurance commissioners from time to time, and not 
disapproved by the superintendent; cirverset 

P,. "risk-based capital level" means an insurer's or health cadehbantials 8 company action level 
risk-based capital, regulatory action level risk-based capital, authorized control level risk-based 
capital or mandatory control level risk-based capital; 

Q. "risk-based capital plan" means a comprehensive financial plan as specified. in Subsection B 
of Section 59A-5A-4 NMSA 1978; 

R..."risk-based capital report" means the report specified in Section 59A-5A-3 NMSA 1978; and 

S. "total adjusted capital’ means the sum of: 

(1) an insurer's or health organization's capital and surplus as determined in Aa ns 
with statutory accounting principles applicable to annual financial statements required to be filed 
under Section 59A-5-29 NMSA 1978; and 

(2) such other items, if any, as the risk-based capital instructions, may provide. 


History: 1978 Comp., § 59A-5A-2, enacted by Laws deleted "or" and added "and"; in Subsection L, after "life 


1995, ch. 149, § 2; 2014, ch. 59, § 2. or health insurer", added "or a fraternal benefit society, 
The 2014 amendment, effective July 1, 2014, added "and after ' ‘calculation included in the", added "life or 
definitions of terms to subject health organizations and fraternal": in Subsection M, after "percent of an insurer's 
fraternal benefit organizations to the Risk-Based Capi- added "or health organization's"; in Subsection N, after 
tal Act; in Subsection C, after "percent of an-insurer's", "revised by the insurer", added "or health organization"; 
added "or health organization's"; "; added. Subsections E, in Subsection P, after "means an: insurer's", added "or 
F, G and H; in Subsection I, after "life insurer, health in- health organization's"; and in, Subsection S, Paragraph 


surer”, added "or property and", and after "only health in- (1), after "an insurer's", added "or health organization's". 
surance", deleted "or nonprofit health care plan"; in Sub- Severability. — Laws 2014, ch. 59, § 12 provided that if 
section J, after "percent of an insurer's", added "or health any part or application of the provisions of the Risk-Based 
organization's"; in Subsection K, at the beginning of the Capital Act is held invalid, the remainder or its applica- 
sentence within the quotation marks, after "property", tion to other situations or persons shall not be affected, 


59A-5A-3. Risk-based capital reports. 


A. On or before March 1 each year, every domestic i insurer and health organization shall pre- 
pare and submit to the superintendent a report of its risk-based capital levels as of December 31 of 
the immediately preceding calendar year, in a form and containing such information as is required 
by the risk-based capital instructions. In addition, every domestic insurer and health organization 
shall file its risk-based capital report with: 

(1) the national association of insurance commissioners in accordance with the risk-based 
capital instructions; and 

(2) ‘the insurance commissioner of each state in which the insurer or health organization 
is authorized to do business, if the insurance commissioner for that state has notified ‘the insurer 
or health organization of the request in writing. The insurer or health organization shall file a 
copy of its risk-based capital report with each commissioner not later had March 1 each year or 
fifteen days from receipt of the ee whichever is later. 
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B. A life or health insurer's or a fraternal benefit society's risk-based capital shall be deter- 
mined in accordance with the formula in the risk-based capital instructions. The formula shall 
take into account and may adjust for the covariance among the following factors: 

(1) asset risk; 

(2) the risk of adverse insurance experience with respect to the insurer's liabilities and 
obligations; 

(3) the interest rate risk with respect to the insurer's business; and . 

(4) all other business risks and other relevant risks set forth in the risk-based capital i in- 
structions. 

C. A health organization's or property and casualty insurer's risk-based capital shall Ihe 
determined in accordance with the appropriate formula in the risk-based capital instructions. 
The formula shall take into account and may adjust for the covariance among the following 
factors: 

(1) asset risk; 
(2)- credit risk; 
(8) underwriting risk; and 
(4) all other business risks and other relevant risks set forth in the risk-based capital in- 
structions. 

D. Capital in excess of the amount produced by the risk-based capital requirements contained 
in the Risk-Based Capital Act and formulas, schedules and instructions referenced in the Risk- 
Based Capital Act is desirable in the business of insurance. Additional capital is used and useful 
in the insurance business and helps to secure an insurer or health organization against various 
risks inherent in, or affecting, the business of insurance and not accounted for or only partially 
measured by the risk-based capital requirements contained in the Risk-Based Capital Act. Ac- 
cordingly, insurers and health organizations should seek to maintain capital above the ss 
capital levels required by that act. 

EK. Ifa domestic insurer or health organization files a risk-based capital report that in the su- 
perintendent's judgment is inaccurate, then the superintendent shall adjust the risk-based capital 
report to correct the inaccuracy and shall notify the insurer or health organization of the adjust- 


ment, The notice shall contain a statement of the reason for the adjustment. 


History: 1978 Comp., § 59A-5A-3, enacted by Laws 
1995, ch. 149, § 3; 2014, ch. 59, § 3. 

The 2014 amendment, effective July 1, 2014, sub- 
jected health organizations and fraternal benefit organi- 
zations to the Risk-Based Capital Act; in Subsection A, 
in the first sentence, after "year, every domestic insurer", 
added "and health organization", and in the second sen- 
tence, after "addition, every domestic insurer" added "and 
health organization"; in Subsection A, Paragraph (2), in 
the first sentence, after "in which the insurer", added "or 
health organization", and after "notified the insurer", 
added "or health organization", and in the second sen- 
tence, after "The insurer", added "or health organization"; 
in Subsection B, in the first sentence, after "health insur- 
er's", added "or a fraternal benefit society's"; in Subsec- 
tion C in the first sentence, after "A", added "health orga- 
nization's or", after "organization's or property", deleted 

or" and added "and", and after "in accordance with the", 


added "appropriate"; in Subsection D, in the first sentence, 
deleted "An excess of", after "Capital", deleted "over" and 
added "in excess of", after "in excess of the amount", de- 
leted "calculated" and added "produced", after "produced 
by the", added "risk-based capital requirements contained 
in the Risk-Based Capital Act and", in the second sen- 
tence, after "secure an insurer", added “or health organi- 
zation", and in the third sentence, after "insurers", added 
"and health organizations"; and in Subsection E, in the 
first sentence, after "domestic insurer", added "or health 
organization", and after "notify the insurer", added “or 
health organization", 

Severability. — Laws 20 14, ch. 59, § 12 provided that 
if any part or application of the provisions of the Risk- 
Based Capital Act is held invalid, the remainder or its 
application to other situations or persons shall not be af- 
fected. 


59A-5A-4. Company action level event. 


A. As used in the Risk-Based Capital Act, a "company action level event" means any of the fol- 


lowing events: 


(1) the filing of a risk-based capital report by an insurer or health organization that indi- 


cates: 


(a) that the insurer or health organization has total adjusted capital credenwiaie or 
equal to its regulatory action level risk-based capital but less than its company action level risk- 


based capital; 
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(b) in the case of a life or health insurer or fraternal benefit society, that the insurer 
has total adjusted capital greater than or equal to its company action level risk-based capital but 
less than three hundred percent of its authorized control level risk-based capital and has a nega- 
tive trend; 
_(c) in the case of a property and casualty insurer, that the insurer has total adjusted 
capital greater than or equal to its company action level risk-based capital but less than three 
hundred percent of its authorized control level risk-based capital and triggers the trend test de- 
termined in accordance with the trend test calculation included in the property and casualty risk- 
based capital instructions; or 

(d) in the case of a health organization, that the health organization has total ad- 
justed capital greater than or equal to its company action level risk-based capital but less than 
three hundred percent of its authorized control level risk-based capital and triggers the trend test 
determined in accordance with the trend test calculation included in the health risk-based capital 
instructions; 

(2) the superintendent's notification to an insurer or health organization that its adjusted 
risk-based capital report indicates the existence of an event described in Paragraph (1) of this 
subsection, unless the insurer or health organization challenges the adjusted report pursuant to 
Section 59A-5A-8 NMSA 1978; or 

(3) if an insurer or health organization challenges the adjusted risk-based capital report, 
notification to the insurer or health organization that the superintendent has, after hearing, re- 
jected the challenge. 

B. In the event of a company action level event, the insurer or health organization shall pre- 
pare and submit to the superintendent a risk-based capital plan, which shall: 

(1) identify the conditions that contribute to the company action level event; 

(2) contain proposals of corrective actions that the insurer or health organization intends 
to take to eliminate the company action level event; 

(3) provide projections of the insurer's or health organization's expected financial results 
in the current year and at least the four succeeding years, both in the absence of and giving effect 
to the proposed corrective actions, including projections of statutory operating income, net income, 
capital and surplus. Projections for new and renewal business may, if appropriate, include sepa- 
rate projections for each major line of business and separately identify each significant income, 
expense and benefit component; 

(4) identify the key assumptions impacting the insurer's or health organization's projec- 
tions and the sensitivity of the projections to the assumptions; and 

(5) identify the quality of, and problems associated with, the insurer's or health organiza- 
tion's business, including its assets, anticipated business growth and associated surplus strain, 
extraordinary exposure to risk, mix of business and use of reinsurance, if any, in each case. 

_C.. The risk-based capital plan shall be submitted on or before the later of the following dates: 

(1). forty-five days after the company action level event; or 

(2) if the insurer or health organization challenges the adjusted risk-based capital report 
pursuant to Section 59A-5A-8 NMSA 1978, forty-five days after the date of the notification to the 
insurer or health organization that the superintendent has, after hearing, rejected the insurer's or 
health organization's challenge. 

D. Within sixty days after the submission of an insurer's or health organization's risk-based 
capital plan, the superintendent shall notify the insurer or health organization whether the plan 
shall be implemented or is, in the superintendent's judgment, unsatisfactory. If the superinten- 
dent determines that the risk-based capital plan is unsatisfactory, the notification to the insurer or 
health organization shall set forth the reasons for the determination and may set forth proposed 
revisions that will render the plan satisfactory. Upon notification, the insurer or health organiza- 
tion shall prepare a revised risk-based capital plan, which may incorporate by reference any revi- 
sions proposed by the superintendent, and shall submit the revised plan to the superintendent. 
The revised plan shall be submitted on or before the last of the following dates: 

(1) forty-five days after the date of the superintendent's notification; or 

(2) if the insurer or health organization challenges the notification pursuant to Sec- 
tion 59A-5A-8 NMSA 1978, forty-five days after the date of the notification to the insurer or health 
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organization that the eyes na sai after hearing; rejected 'the insurer's or health eee 


tion's challenge. 


E.. A notification that: thei insurer's or health: sinigstct teal 8 Ciitebies8 capital plan or rivieed 
risk-based capital plan is unsatisfactory may include a statement that the notification constitutes 
a regulatory,action level event, subject to the insurer's or health snaps sright toa pepe 


pursuant to Section 59A-5A-8: NMSA 1978; 


F. Every domestic insurer or health organization that files a icahieidst capital plan or rdvined 
risk-based capital plan with the superintendent shall file a copy of the risk-based capital plan and 
any revised risk-based capital plan with the insurance commissioner of each state in which the 
insurer or health organization is authorized to do: business if: 

(1) . the state has: confidentiality provisions substantially similar to those in Subsection A 


of Section 59A-5A-9 NMSA 1978; and 


(2) the insurance:commissioner for that: state has notified thei insurer or health aia 
tion of the request in writing. The insurer or health organization shall file a copy of the risk-based 
capital plan or revised itelghaatid capital plan with each commissioner on or before the later of the 


following dates: 


(a) fifteen dais after the receipt of notice re file a copy of its risk-based capital plan or 


revised risk-based sir plan with the state; or 


(b) the date that the risk-based capital plan or revised risk-based capital plan i is fled 


under Subsections C and D of this section. 


History: 1978 Comp., § 59A-5A-4, enacted by Laws 
1995, ch. 149, § 4; 2014, ch. 59, § 4. 

The 2014 ariendment: affective July 1, 2014, sub- 
jected health organizations and fraternal benefit organi- 
zations to the: Risk-Based Capital Act; in Subsection A, 
in the introductory sentence, after "means any", deleted 
"one or more"; in Subsection A, Paragraph (1), after "in- 
surer", deleted "which" and added "or health organiza- 
tion that"; in Subsection A, Paragraph (1), Subparagraph 
(a), after "insurer", added "or health organization"; in 
Subsection A, Paragraph (1), Subparagraph (b), at the 
beginning of the sentence, added "in the case of", after 
"health insurer", added "or fraternal benefit, society, 
that the insurer", and after "but less than", deleted "two 
hundred fifty" and added "three hundred", in Subsec- 
tion A, Paragraph (1), added Subparagraphs (c) and (d); 
in Subsection A, Paragraph (2), after "notification to an 
insurer", added "or health organization", and after "un- 
less the insurer", added “or health organization"; in Sub- 
section A, Paragraph (3), after "if an insurer", added "or 
health organization", after "adjusted", added "risk-based 
capital", and after "notification to the insurer", added 
“or health organization"; in Subsection B; in the intro- 
ductory sentence, after "the insurer", added "or health 
organization"; in Subsection B, Paragraph (2), after "the 
insurer", added "or health organization"; in Subsection 
B, Paragraph (8), in the first sentence, after “the insur- 
er's', added "or health organization's " in Subsection B, 
Paragraph (4), after "the insurer's", added "or health or- 
ganization’ s"; in Subsection B, Paragraph (5), after "the 
insurer's", adcen “or health gta rly 


, and piliad 


"including", deleted "but not limited tol in Subsection C, 
Paragraph (2), after."if the insurer" , added."or, health 
organization", after "to the insurer", added "or. health or- 
ganization", and after’ ‘rejected the insurer's", added "or 
health organization's’; in Subsection D, in the introduc- 
tory paragraph, in the first sentence, after ' ‘submission of 
an insurer's", added “or health organization's", and after 

"notify the insurer", added "or health organization", in 
the second sentence, after "notification to the insurer", 
added "or health organization", and in the third sen- 
tence, after "the insurer", added "or health organization"; 


‘in Subsection D, Paragraph (2), after "if the insurer", 


added: "or health organization", after "notification to the 
insurer", added "or health organization"; and after "re- 
jected the insurer's", added “or health organization's"; 

in Subsection H, after "that the insurer's", added "or 
health organization's ", and after ' ‘subject to the insur- 
er's", added "or health organization's"; in Subsection B 


in the introductory paragraph, after “domestic insurer", 


- deleted "which" and added "or health organization that!, 


and after "which the insurer", added,"or health organi- 
zation"; and in Subsection F, Paragraph (2), in the-first 
sentence, after "notified the insurer", added “or health 
organization’, and in the second sentence, after "The in- 
surer", added ‘or health organization", 

Severability, — Laws 2014, ch. 59, §-12 provided that 
if any part or application of the provisions of the Risk- 
Based Capital Act is held invalid, the remainder or its 
application to other,situations or persons shall not be af- 
fected. 


59A-5A-5. Regulatory action level event. 


A: For purposes of'the Risk- Based Capibes Act, "regulatory action level event" means any ws the: 


following events: 


(1) the filing of a Mle capital report by an insurer or health organization that ind. 


cates that the insurer's or health organization's total adjusted capital is greater than or equal to its 
authorized control level risk-based capital but less than its regulatory action level risk-based capital; 

(2) the superintendent's notification to an insurer or health organization that its adjusted 
risk-based capital report indicates the existence of an event described in Paragraph (1) of this 
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subsection, unless the insurer or health organization challenges the adjusted report pursuant to 
Section 59A-5A-8 NMSA 1978; 

(3) if an insurer or health organization challenges the adjusted risk-based capital report, 
notification to the insurer or health organization that the superintendent has, after hearing, re- 
jected the challenge; 

(4), an insurer's or health organization's failure to file a risk-based capital report by the fil- 
ing date, unless the insurer or health organization has provided an explanation satisfactory to the 
superintendent and has cured the failure within ten days after the filing date; 

(5) an insurer's or health organization's failure to submit a risk-based capital plan to the 
superintendent by the date specified in Subsection C of Section 59A-5A-4 NMSA 1978; 

(6) the superintendent's notification to an insurer or health organization that: 

(a) the risk-based capital plan or revised risk-based capital plan submitted by the 
insurer or health organization is, in the superintendent's judgment, unsatisfactory; and 

(b) . the notification constitutes a regulatory action level event with respect to the in- 
surer or health organization, unless the insurer or health organization has challenged the deter- 
mination pursuant to Section 59A-5A-8 NMSA 1978; 

(7) if an insurer or health organization challenges the superintendent's determination 
made pursuant to Paragraph (6) of this subsection, notification to the insurer or health organiza- 
tion that the superintendent has, after hearing, rejected the challenge; 

(8) the superintendent's notification to an insurer or health organization that the insurer 
or health organization has failed to adhere to its risk-based capital plan or revised risk-based capi- 
tal plan and that the failure has had or will have a substantial adverse effect on the ability of the 
insurer or health organization to eliminate the company action level event, unless the insurer or 
health organization has challenged the determination pursuant to Section 59A-5A-8 NMSA 1978; or 

(9) if an insurer or health organization challenges the superintendent's determination 
made pursuant to Paragraph (8) of this subsection, notification to the insurer or health organiza- 
tion that the superintendent has, after hearing, rejected the challenge. 

B. In the event of a regulatory action level event, the superintendent shall: 

(1) require the insurer or health organization to prepare and submit a risk-based capital 
plan or, if applicable, a revised risk-based capital plan; 

(2) perform such examination or analysis as the superintendent deems necessary of the 
assets, liabilities and operations of the insurer or health organization, including a review of its 
risk-based capital plan or revised risk-based capital plan; and 

(3) subsequent to the examination or analysis, issue an order specifying such corrective 
actions as the superintendent determines are required. 

C. In determining corrective actions, the superintendent may take into account such factors 
as are deemed relevant based upon the superintendent's examination or analysis of the assets, li- 
abilities and operations of the insurer or health organization, including the results of any sensitiv- 
ity tests undertaken pursuant to the risk-based capital instructions. The risk-based capital plan 
or revised risk-based capital plan shall be submitted on or before the later of the following dates: 

(1) forty-five days after the occurrence of the regulatory action level event; or 

(2) “if the insurer or health organization challenges an adjusted or revised risk-based capi- 
tal report or plan pursuant to Section 59A-5A-8 NMSA 1978 and the challenge is not frivolous in 
the superintendent's judgment, forty-five days after notification to the insurer or health organi- 
zation that the superintendent has, after hearing, rejected the insurer's or health organization's 
challenge. 

D. The superintendent may retain actuaries and investment experts and other consultants as 
the superintendent deems necessary to review the insurer's or health organization's risk-based 
capital plan or revised risk-based capital plan, examine or analyze the assets, liabilities and opera- 
tions of the insurer or health organization and formulate the corrective order with respect to the 
insurer or health organization. The fees, costs and expenses incurred by consultants shall be paid 
by the affected insurer or health organization or such other party as the superintendent directs. 


History: 1978 Comp., § 59A-5A-5, enacted by Laws The 2014 amendment, effective July 1, 2014, sub- 
1995, ch. 149, § 5; 2014, ch. 59, § 5. jected health organizations to the Risk-Based Capital 
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Act; in Subsection A, Paragraph (1), after "by an insurer", 4 


deleted "which", and added “or health organization that", 
and after "the insurer's", added "or health organization's"; 
in Subsection A, Paragraph (2), after "notification to an 
insurer", added “or health organization", and after “un- 
less the insurer", added "or health organization"; in Sub- 
section A, Paragraph (8), after "if an insurer", added “or 
health organization", after "adjusted", added "risk-based 
capital", and after "notification to the insurer", added "or 
health organization"; in Subsection A, Paragraph (4), af- 
ter “an insurer's", added "or health organization's", and 
after "unless the insurer", added “or health organization"; 


in Subsection A, Paragraph (5), after"aninsurer's",added |, 


“or health organization's ; in Subsection A, Paragraph (6), 
after "to an insurer", added “or health organization": in 
Subsection A, Paragraph (6), Subparagraph (a),-after "by 


the insurer", added "or health organization"; in Subsec-_, 


tion A, Paragraph (6), Subparagraph (b), after "respect 
to the insurer", added “or health organization", and after 
“unless the insurer", added “or health organization"; in 
Subsection A, Paragraph (7), after "if an insurer", added 
“or health organization", and after "notification to the in- 
surer", added “or health organization"; in Subsection A, 
Paragraph (8), after "notification to an insurer", added "or 
health organization", after "that the insurer", added "or 
health organization", after "ability of the insurer", added 
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"or health organization", and after-"unless the insurer", 
added “or health organization"; in Subsection A, Para- 
graph (9), after "if an insurer", added "or health organi- 
zation", and after “notification to the insurer", added "or 
health organization"; in Subsection B, Paragraph (1), after 
"insurer", added "or health organization"; in Subsection B, 
Paragraph (2), after "insurer", added "or health organiza- 


tion"; in Subsection C, in the introductory paragraph, in 


the first sentence, after "operations of the insurer", added 
“or health organization", and after "including", deleted 


* “but not limited to"; in ‘Subsection C, Paragraph (2), af- 


ter "if the insurer", added "or health organization", after 
‘adjusted", added "or revised", after "notification to the 
insurer", added "or health organization", and after "re- 
jected the insurer's", added “or health organization's": "; and 
in Subsection D, in the first sentence, after "other consul- 
tants", deleted "as he may deem", and added "the super- 
intendent deems", after "review the insurer's", added "or 
health organization's "and ‘after “operations. of the in- 
surer", added “or health organization", and in the second 
gentence, after "affected insurer", added "or health orga- 
nization", 

Severability. — — Laws 2014, ch. 59, § 12 provided that if 
any part or application of the provisions of the Risk-Based 
Capital Act is held invalid, the remainder or its applica- 
tion to other situations or persons shall not be affected. 


59A-5A-6. Authorized control level event. ! 
A. As used in the Risk-Based Capital Act, "authorized beanitra level event" means any of the 


following events: 


(1) the filing ofa risk-based capital report by an insurer. or health exganization that indi- 
cates that the insurer's or health organization's total adjusted capital is greater than or equal to 
its mandatory control level risk-based capital but.less than its authorized control level risk-based 


capital; 


(2) the superintendent's notification to an insurer or health organization that its adjusted 
risk-based capital report indicates the existence of an event. described in Paragraph (1) of this 
subsection, unless the insurer or health organization challenges the adjusted report pursuant .to 


Section 59A-5A-8 NMSA 1978; 


(3) if an insurer or health organization challenges the adjusted risk- based masse report, 
notification to the insurer or health organization that the superintendent has, after hearing, re- 


jected the challenge; 


(4). an insurer's or health organization's failure to respond, ina manner r satisfactory to the 
superintendent, to a corrective order unless the insurer or health organization has challenged the 
order pursuant to Section 59A-5A-8 NMSA 1978; or 

(5). if an insurer or health organization has challenged a corrective order aad the superin- 
tendent has, after hearing, rejected the challenge or modified the corrective order, the failure of the 
insurer or health organization to respond, in a manner satisfactory to the pupsminiengent t to the 
corrective order subsequent to rejection or modification. 

B, In the event of an authorized control level event with respect to an insurer or health organi- 


zation, the superintendent shall: 


(1) take such actions as are required pursuant to Section 59A-5A-5 NMSA 1978 regard- 
ing an insurer or health organization with respect to which a regulatory. action level event has 


occurred; or 


(2) ifthe superintendent deems it to be in the best interests of the insurer's or health orga- | 


nization's policyholders and creditors and of the public, take such actions as are necessary to cause 
the insurer or health organization to be placed under regulatory control pursuant to Chapter 59A, 
Article 41 NMSA 1978. The authorized control level event constitutes sufficient grounds for the 
superintendent to take action pursuant to Chapter 59A, Article 41 NMSA 1978, and the superin- 
tendent has the rights, powers and duties with respect to the insurer or health nA EBRIEAHOR set 
forth in Chapter 59A, Article 41 NMSA 1978. 
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History: 1978 Comp., § 59A-5A-6, enacted by Laws Subsection A, Paragraph (5), after "if an insurer"; added 
1995, ch. 149, § 6; 2014, ch. 59,.§.6. ‘3 "or health organization", and after "failure of the insurer", 
|The 2014 amendment, effective July 1, 2014; sub- added "or health organization"; in Subsection B, in the in- 
jected health organizations to the Risk-Based Capital troductory sentence, after "to-an insurer", added. "or health 
Act; in Subsection A, Paragraph (1), after "by an insurer", organization"; in Subsection B, Paragraph (1), after "an in- 
deleted. "which", and added.:"or health organization that", surer", added "or health organization"; and in Subsection 
and after "the insurer's", added "or health organization's"; B, Paragraph (2), in the first sentence, after "interests of 
in Subsection A, Paragraph (2), after "notification to an the insurer's" , added "or health organization's", and after 
insurer", added "or health organization", and after "un- "cause the i insurer", added. "or health organization", andin 
less the insurer", added "or health organization"; in Sub- the second senterice, after "respect to the insurer", added 
section A, Paragraph (3), after "if an insurer", added "or "or health organization". 
health organization", after "adjusted", added "risk-based", Severability. — Laws 2014, ch. 59, § 12 provided that if 
and after "notification to the insurer", added “or health - any part or application of the provisions of the Risk-Based 
organization"; in Subsection A, Paragraph (4), after "an Capital Act is held invalid, the remainder or its applica- 
insurer's”, added “or health organization's", and after tion to other situations or persons shall not be affected. 


"unless the insurer", added "or health organization"; in 


59A-5A-7. Mandatory control level event. 


A. As used in the Risk- Based Capital Act, "mandatory control level event" means any of the 
following events: : 

(1) the filing of a risk-based eapital report that indicates that an insurer's or health orga- 
nization's total adjusted capital is less than its mandatory control level risk-based capital; 

(2) the superintendent's notification to an insurer or health organization that its adjusted 
risk-based capital report indicates the existence of an event described in Paragraph (1) of this 
subsection, unless the insurer or health organization challenges the adjusted report pursuant to 
Section 59A-5A-8 NMSA 1978; or | 

(8) if the insurer or health organization challenges the adjusted risk-based capital report, 
notification to the insurer or health organization that the superintendent has, after hearing, re- 
jected the insurer's or health organization's challenge. x 

B. In the event of a mandatory control level event, the superintendent shall: 

(1) with respect to a life or health insurer, fraternal benefit society or health organization, 
take such actions as are necessary to place the life or health insurer, fraternal benefit society or 
health organization under regulatory control pursuant to Chapter 59A, Article 41 NMSA 1978. In 
that event, the mandatory control level event constitutes sufficient grounds for the superintendent 
to take action pursuant to Chapter 59A, Article 41 NMSA 1978, and the superintendent has the 
rights, powers and duties with respect to the insurer set forth in Chapter 59A, Article 41 NMSA 
1978. Notwithstanding the foregoing provisions of this paragraph, the superintendent may forgo 
action for up to ninety days after the mandatory control level event if the superintendent finds 
that there is a reasonable expectation that the mandatory control level event can be eliminated 
within the ninety-day period; or 

(2) with respect to a property and casualty insurer, take such actions as are necessary to 
place the insurer under regulatory control pursuant to Chapter 59A, Article 41 NMSA 1978, or, in 
the case of an insurer that is writing no business and that is running off its existing business, may 
allow the insurer to continue its run off under the superintendent's supervision. In either event, 
the mandatory control level event constitutes sufficient grounds for the superintendent to take 
action pursuant to Chapter 59A, Article 41 NMSA 1978, and the superintendent has the rights, 
powers and duties with respect to the insurer as are set forth in Chapter 59A, Article 41 NMSA 
1978. Notwithstanding the foregoing provisions of this paragraph, the superintendent may forgo 
action for up to ninety days after the mandatory control level event if the superintendent finds 
that there is a reasonable expectation that the mandatory control level event can be eliminated 
within the ninety-day period. 


History: 1978 Comp., § 59A-5A-7, enacted by Laws insurer", added "or health organization", and after "unless 
1995, ch. 149, § 7; 2014, ch. 59, § 7. the insurer", added-"or health organization"; in Subsection 

The 2014 amendment, effective July 1, 2014, itiecséa _ A, Paragraph (3), after "if the:insurer", added "or health 
health organizations and fraternal benefit organizations organization", after "adjusted"; added "risk-based capi- 
to the Risk-Based Capital Act; in Subsection A, Paragraph tal", after "notification to the insurer", added "or health 
(1), after "an insurer's", added "or health organization's"; organization", and after "rejected the insurer's", added 
in Subsection A, Paragraph (2), after "notification: to an "or health organization's"; in Subsection B, Paragraph 


593 


© 2022 State of New Mexico, New Mexico Compilation. Commission. All rights reserved. 


59A-5A-8 


(1), after "with respect to a life", added "or health", after 
“with respect to a life or health insurer", added 'frater- 
nal benefit society or health organization", after "neces- 
sary to place the", added "life or health", and after "neces- 
sary to place the life or health insurer", added "fraternal 
benefit society or health organization"; and i in Subsection 


INSURANCE CODE 


59A-5A-9 


B, Paragraph (2), in the first sentence, after "respect to a 
property", deleted "or" and added "and". 

Severability. — Laws 2014, ch. 59, § 12 provided that if 
any part or application of the provisions of the Risk-Based 
Capital Act is held invalid, the remainder or its applica- 
tion to other situations or persons shall not be affected. | 


59A-5A-8. Challenge hearings. 


Any insurer or health organization has the right to a confidential administrative hearing of 
record in accordance with Chapter 59A, Article 4 NMSA 1978 at which the insurer or health orga- 
nization may challenge any determination or action by the superintendent pursuant to the Risk- 
Based Capital Act. 

A. The insurer or health organization shall file and serve on the superintendent its request for 
hearing within five days after any of the following events: 

(1) the superintendent's notification to the insurer or health organization of an adjusted 
risk-based capital report; 

(2) the superintendent's notification to the insurer or health organization that: 

(a) the insurer's or health organization's risk-based capital plan or revised risk-based 
capital plan is unsatisfactory; and 

(b) such notification constitutes a regulatory action level event with respect to the 
insurer or health organization; 

(3) the superintendent's notification to the insurer or health organization that the insurer 
or health organization has failed to adhere to its risk-based capital plan or revised risk-based capi- 
tal plan and that such failure has had or will have a substantial adverse effect on the ability of the 
insurer or health organization to eliminate the company action level event; or 

(4) the superintendent's notification to an insurer or health organization of a corrective 
order with respect to the insurer or health organization. 

B. Upon receipt of the insurer's or health organization's request for hearing, the aipeniitele 
dent shall set a hearing date, which shall be not less than ten nor more than thirty days after the 
date of the insurer's or health organization's request. 


added "or health organization's"; in Subsection A, Para- 
graph (2), Subparagraph (b), after "the insurer", added "or 
health organization"; in Subsection A, Paragraph (3), after 


History: 1978 Comp., § 59A-5A-8, enacted by Laws 
1995, ch. 149, § 8; 2014, ch. 59, § 8. 
The 2014 amendment, effective July 1, 2014, sub- 


jected health organizations to the Risk-Based Capital Act; 
in the introductory paragraph, after "Any insurer", added 
"or health organization", and after "which the insurer", 
added "or health organization"; in Subsection A, in the in- 
troductory sentence, after "The insurer", added “or health 
organization"; in Subsection A, Paragraph (1), after "the 
insurer", ‘added "or health organization"; in Subsection 
A, Paragraph (2), in the introductory sentence, after "the 
insurer", added "or health organization"; in Subsection 


A, Paragraph (2), Subparagraph (a), after "the insurer's", 


"notification to the insurer", added “or health organiza- 
tion", after "that the insurer", added "or health organiza- 


tion", and after “ability of the insurer", added "or Health 


organization"; and in Subsection B, after "receipt of the in- 
surer's", added "or health organization's", ", and after "date 
of the insurer's "added "or health organization's" 
Severability. — — Laws 2014, ch. 59, § 12 provided that if 
any part or application of the provisions of the Risk-Based 
Capital Act is held invalid, the remainder or its applica- 
tion to other situations or persons shall not be affected. 


59A-5A-9. Confidentiality; prohibition on announcements; prohibition 
on use in ratemaking. 


A. To the extent not set forth in any other form accessible to the public, all information in 
risk-based capital reports, risk-based capital plans, results or reports of any examination or 
analysis of an insurer or health organization performed exclusively for the purposes required by 
the Risk-Based Capital Act and all corrective orders issued by the superintendent pursuant to 
such examination or analysis are and shall be kept confidential by the superintendent and are 
not subject to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. Nothing 
in this section shall be construed as a grant of privilege or confidentiality or a bar to production 
of that information by an insurer in a civil suit, whether or not the office of superintendent of 
insurance is a party. . 

B. To assist in the performance of the Hiperinteadentt s duties; the suipavierbatthanY may: 
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(1) share documents, materials or other information, including the confidential and privi- 
leged documents, materials or information identified in Subsection A of this section, with other 
state, federal and international regulatory agencies, with the national association of insurance 
commissioners, its affiliates or its subsidiaries and with state, federal and international law en- 
forcement authorities if the recipient agrees in writing to maintain the confidentiality and privi- 
lege of the documents, materials or other information; 

(2) receive documents, materials or information, including otherwise confidential and 
privileged documents, materials or information, from the national association of insurance com- 
missioners, its affiliates or its subsidiaries and from regulatory and law enforcement officials of 
foreign or domestic jurisdictions, except that the superintendent shall maintain as confidential or 
privileged documents, materials or other information received with notice or the understanding 
that the content is confidential or privileged pursuant to the laws of the jurisdiction from which 
the information originates; and 

(3) enter into agreements governing the sharing and use of information pa are consis- 
tent with this subsection. 

C. The comparison of an insurer's or health organization's total adjusted eapital to any of its 
risk-based capital levels is a regulatory tool that may indicate the need for possible corrective ac- 
tion by the superintendent with respect to the insurer or health organization and is not intended 
as a means to rank insurers or health organizations generally or to compare insurers or health 
organizations for marketing purposes. Use of such comparisons for such purposes is inherently 
misleading and deceptive. Except as otherwise required under the provisions of the Risk-Based 
Capital Act or applicable law, no insurer, health organization, agent, broker or other person en- 
gaged in any manner in the business of insurance shall make, publish, disseminate, circulate or 
place before the public, or cause, directly or indirectly, to be made, published, disseminated, circu- 
lated or placed before the public in a newspaper, magazine or other publication, or in the form of 
a notice, circular, pamphlet, letter or poster, or over any radio or television station, or in any other 
way, an advertisement, announcement or statement containing an assertion, representation or 
statement with regard to the risk-based capital levels of any insurer or health organization, or of 
any component derived in their calculation; provided, however, that if any materially false state- 
ment with respect to the comparison regarding an insurer's or health organization's total adjusted 
capital to its risk-based capital levels or an inappropriate comparison of any other amount to the 
insurer's or health organization's risk-based capital levels is published in any written publication 
and the insurer or health organization is able to demonstrate to the superintendent's satisfaction 
the falsity or inappropriateness of the statement, then the insurer or health organization may 
publish an announcement approved in advance by the superintendent in a written publication 
whose sole purpose is to rebut the materially false statement. 

D. The risk-based capital instructions, risk-based capital reports, adjusted risk-based capital re- 
ports, risk-based capital’ plans and revised risk-based capital plans are intended solely for use by 
the superintendent in monitoring the solvency of insurers and health organizations and the need for 
possible corrective action with respect to insurers and health organizations. They shall not be used 
by the superintendent for ratemaking, considered or introduced as evidence in any rate proceeding 
or used to calculate or derive any elements of an appropriate premium level or rate of return for any 
line of insurance that an insurer, health organization or any affiliate is authorized to write. 


History: 1978 Comp., § 59A-5A-9, enacted by Laws added “and are not subject to the Inspection of Records 


1995, ch. 149, § 9; 2014, ch. 59, § 9. Act", deleted the former second sentence which prohib- 
The 2014 amendment, effective July 1, 2014, sub- ited the release of the information covered by Subsection 
jected health organizations to the Risk-Based Capital Act; A to the public and added the current second sentence; 
clarified the terms of confidentiality and sharing of cer- added Subsection B; in Subsection C, after "comparison 
tain information under the control of the superintendent; of an insurer's", added “or health organization's"; after 
in Subsection A, in the first sentence, after "analysis of "respect to the insurer", added "or health organization", 
an insurer", added "or health organization", after “health after "rank’ insurers", added “or health organization", 
organization performed", deleted "pursuant to" and added after "to compare insurers", added “or health organiza- 
"exclusively for the purposes required by", and after "con- tions", in the third sentence, after "no insurer", added "or 
fidential by the superintendent", deleted ‘or be subject health organization", after ' ‘capital levels of any insurer", 
to subpoena, other than by the superintendent and then added "or health organization", after "regarding an in- 
only for the purpose of enforcement actions taken by the surer's", added "or health organization's", " after "other 
superintendent pursuant to the Insurance Code” and amount to the insurer's", added "or health organization's", 
595 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-5A-10 INSURANCE CODE 59A-5A-11 


after "publication and the insurer", added "or health orga- organizations", and in the second sentence, after "that an 
nization", and after "then the insurer", added "or health insurer", added "health organization". 

organization"; and in Subsection D, in the first sentence, Severability. — Laws 2014, ch. 59, § 12 Se Oted that if 
after "solvency of insurers", added "and health organiza- © any part or application of the provisions of the Risk-Based 
tions", and after "respect to insurers", added "and health Capital Act is held invalid, the remainder or its applica- 


tion to other situations or persons shall not be affected. 


59A-5A-10. Supplemental provisions; rules; exemption. 


A. The provisions of the Risk-Based Capital Act are supplemental to any other provisions of 
law, and shall not supersede, preclude the exercise of or limit any other powers or duties of the 
superintendent under such laws, including but not limited to Chapter 59A, Article 41 NMSA 1978. 

B. The superintendent may adopt reasonable rules and regulations for the ciaergsewtienis of 
the Risk-Based Capital Act. 

C.. The superintendent may exempt from the application of the Risk-Based Capital Act any 
domestic insurer which: 

(1) writes direct business only in this state; 
(2) writes direct annual premiums of two million dollars ($2, 000 ,000) or less; aide 
(8). assumes no reinsurance in excess of five percent of direct premium written. 


History: 1978 Comp., § 59A-5A-10, enacted by Laws 
1995, ch. 149, § 10. 


59A-5A-11. Foreign insurers. 


A, Any foreign insurer or health organization shall, upon the superintendent's written re- 
quest, submit to the superintendent,a risk-based capital.report, as of the end of the most recent 
calendar year, on the same date risk-based, capital reports are.required to be filed by domestic 
insurers and health organizations under, the Risk-Based Capital Act or fifteen days after the 
request is received by the foreign insurer.or health organization, whichever is later. Any foreign 
insurer or health organization shall, upon the superintendent's written request, promptly submit 
to the superintendent a copy of any risk-based capital plan filed with the insurance commissioner 
of any other state. 

B. In the event of a company ‘salon level event, so ailataeh action level, event or authorized 
control level event with respect to any foreign insurer or health organization as determined pur- 
suant to the risk-based capital statute applicable in an insurer's or health organization's state of 
domicile, or, if no risk-based capital requirements are in force in that state, under.the provisions 
of the Risk-Based Capital Act, the superintendent may require the foreign insurer or health or- 
ganization to file a risk-based capital,plan with the superintendent unless the insurance com- 
missioner of the insurer's or health organization's state of domicile has previously so required. 
The. failure of the foreign insurer or health organization to timely file a risk-based capital plan 
with the superintendent shall be grounds to order the insurer or health organization to cease and 
desist from writing new insurance business in this state or to.suspend or revoke its certificate of 
authority. 

C. Inthe event ofa mandatory control level Event with reeneet to any foreign insurer or honle 
organization, the superintendent may proceed in accordance with Subsection B of Section: 59A- 
5A-7 NMSA 1978. . | 


History: 1978 Comp,, § 59A-5A- 11, enacted by Laws Subsection B, in the first sentence, after "any foreign in-| 


1995, ch. 149, § 11; 2014, ch. 59, § 10. surer", added "or health organization", after "applicable 

The 2014 amendment, affective July 1, 2014, sub- in an. ‘insurer's, added "or health organization's", after 
jected health organizations to the Risk- Based Capital "require the foreign insurer", added "or health organiza- 
Act; in Subsection A, in the first sentence, after "Any for- tion", and after "commissioner of the insurer's" , added "or 
eign insurer", added."or health organization", and after health organization's" Dat the second sentence, after "fail- 
"domestic. insurers", added "and health organizations", ure of the foreign insurer", added “or health organization", 
and after "received by the foreign insurer", added "or and, after "order the i insurer", added "or health organiza- 
health organization", and.in the second sentence, after tion"; and in Subsection C, after "foreign insurer", added 
"Any foreign insurer", added "or health organization"; in "or health organization", 
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Severability. — Laws 2014, ch. 59, § 12 provided that if Capital Act is held invalid, the remainder or its applica- 
any part or application of the provisions of the Risk-Based tion to other situations or persons shall not be affected. 


59A-5A-12. Immunity. | 


There shall be:no civil liability on the part of, and no civil cause of action shall arise against the 
superintendent, the insurance department or its employees or agents for any action taken by them 
in the performance of their powers and duties under the Risk-Based Capital Act. 


History: 1978 Comp,, § 59A-5A-12, enacted by Laws 
1995, ch, 149, § 12. 


59A-5A-13. Notices. 


The superintendent's notices to an insurer or health organization puteiient to the Risk-Based 
Capital Act shall be effective upon mailing by certified mail or, in the case of any other mode of 
transmission, shall be effective upon the insurer's or health organization's receipt: 


History: 1978 Comp., § 59A-5A-13, enacted by Laws and after "upon the insurer's", added "or health organiza- 


1995, ch. 149, § 18; 2014, ch. 59, § 11. tion's". 

The 2014 amendment, effective July 1, 2014, subjected Severability. — Laws 2014, ch. 59, § 12 provided that if 
health organizations to the Risk-Based Capital Act; after any part or application of the provisions of the Risk-Based 
"notices to an insurer", added "or health organization", Capital Act is held invalid, the remainder or its applica- 

tion to other situations or persons shall not be affected. 
ARTICLE 6 
Fees and Taxes 

Sec. Sec, 
59A-6-1. Fee schedule. 59A-6-4. Penalty for failure to pay fees, 
59A-6-1.1. Surcharge imposed; appropriation. 59A-6-5. Distribution of office collections. 
59A-6-1.2. Property and casualty annual rates and forms 59A-6-6. Preemption and in lieu provision. 

filing fees. 59A-6-7.. Repealed. : 
59A-6- 1.3. Dishonored checks and other forms of pay- 59A-6-8, Superintendent shall provide information to 

ment; penalty. the taxation and revenue department nec- 
59A-6-2. Repealed. essary to administer the Insurance Pre- 
59A-6-2,1. Repealed. mium Tax Act. 


59A-6-3. Insurer must pay tax on withdrawal from state. 


59A-6-1. Fee schedule. 


The superintendent shall collect the following fees: 
A. insurer's certificate of authority - 
(1) filing application for certificate of authority, and issuance of Sersitiialla of authority, in- 
cluding filing of all charter documents, financial statements, service of process, power of attorney, 
examination reports and other documents included with and part of the application ..... $1,000.00 


. (2). annual continuation of certificate of authority, per kind of insurance ................. 200.00 
(3) reinstatement of certificate of authority (Section 59A-5-23 NMSA 1978) ........... 150.00 
(4) amendment to certificate of AUthOTiIty .............cessseecesesssecesesesdinesseesersneeseeees IOAN 200.00 
- B. charter documents - filing amendment to any charter document (as defined in Section 
BOACEIS NIMSANI978 ie Re Re RR Aes BRI bd ITS WORN MAR ood itee 10.00 
Ch. annubl statemientlofinsurer, filing ..............scccccccsscssssssssencs GUM cdedaue OH PRS ARIA 200.00 

D. service of sree acceptance by superintendent and issuance of certificate of service 
ZION. TALE PITA IIE AIA TIA TREE TAA, LAER HR. Woe AI ade Ndabene dive 10.00 

E. producer nineties and abeininents - 
(1) filing application for original producer license and issuance of license .............66 30.00 
(2) biennial continuation of license ............ die dtoldchenncdtdivesdwrdnedée RAB ABAAR DIBALIN 60.00 
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(3) appointment of producer - 


(a) filing appointment, per kind of i insurance, agen Hope eer remererehtrmntnes by ret 20.00 
(b) annual continuation of appointment, per kind of insurance, each insurer .... 20.00 
(4). temporary license filing application ...../.ciii.cddiv cod essorp ay pea coppeapy tones Ai Sa dro oO.DO 


F. agency business entity license and affiliations - 
(1) filing application for original chine business entity license and issuance of 
license; h Geek GOMES NLR OL BIRSR 601. BRAN OIG a. ali, WO LARA GAD AGRA al acl. SAULAN EY: 30.00 


(2) biennial jontinmation of license ......4..60. LRAntuh Das. aLaiag Lies ) aomecionag 60200 
(3)° filing ofindividualafiiliation (u.csal. Act. an.augihanenial.in.anyabher pani 20.00 
(4) annual continuation of individual affiliation v0... ii eccieeeelteeseslaesevessensedecssees 20.00 
G. insurance vending machine license - . ¥ 
(1) filing application for original license and issuance of license, each machine ........ 25.00 
(2) biennial continuation of license, each MACHINE .............cccceceseeemeneeaessteteeseeesabsesenetecs 50.00 


H. examination for license, application for examination conducted directly by the superinten- 
dent, each grouping of kinds of insurance to be covered by the examination as provided by the 


superintendent's rules, and payable as to each instance of examination 31.....3.0....0. aoe, toA ds 75,00 
I. surplus lines insurer - filing application for qualification as eligible surplus lines insurer: ~ ' 
iseseserstebsdeers BRB UO Bae rans in ees ol. fee percent inde open erties 1,000.00 

J. surplus lines broker license - | 
(1) filing application for original license and issuance of license ............::.s:essee1+++++¢ £00.00 


(2) .Niennial coptinvaton OF dICONSA) «iss.++s+ss--wafisn cite latient) bees A deiteod> od -aoiead +++ 200.00 
K. surplus lines brokerage business entity license and affiliations - 
(1) filing application for original surplus lines brokerage business entity license and issu- 


ANCS OF LICENSE, sasiy ca avicens ohacddiseanQaealadouss bee seis se tos ta uaaat edge tats ee es ose RO Cae 100.00 
(2). filing of individual affiliation Gistich2e BRB uae. Kk. SARS Ak see 20.00 
(3) annual continuation of individual affiliation 0s: RT. AE OO BNA. MAR vere 20.00 
L. adjuster license - 
(1). filing application for original ‘inanae and issuance of license ...ssss:ssssssessseessssevessee 30.00 
(2): s-biennial continuationof license sa@nalaa KO ee, Oe AL A 60.00 
M. insurance consultant license - PeePR A | 
(1) filing application for original license and issuance of license ..,.......:.-ssssesserseseeeeeees 50.00 
(2) application examination ..........04.. {bdo vgn en B cediacanehaea scevedal Aemmeeeeec NORD ame eae 75.00 
(3)'*: biennial continiation 6f license ii... Ee, BO , Romer 3k! 15100200 


N._ viatical settlements license - 
(1) providers - 


(a) filing application for original license and issuance of license ..........0...00.... 1,000.00 
(b) biennial continuation Of License ...........sssccesesssesssvebeccessccesssccsssesonbtevvadscsecssoneets 400.00. 
(2) brokers - 3 Re 
(a) filing application for original license and issuance of license SVIQUVALN. AO TE 100.00 
(b) biennial continuation of License si..icccccciiiissessseccessdecsevevcssceceesesuantecesedubstdee evans 200.00 
(3) brokerages - 
(a) filing application for original’ business entity ficient and issuance of license ........ 
100.00 | . 
(b) . biennial continuation of license. shutting MEAG TTT, ob Aerkte. basin suaqes ste 200,00 
(c) filing of individual affiliation. .»...... io. Staodtineoto. ndisnnideed laidcor i) 20.00 
) (d) annual continuation of individual affiliation. lanitiinos. te.dnamatnza Aas... (8) 20.00 
,O, advisory organization license - ) 
(1), filing application for license and issuance of license J pailitn. aaeaias db watien / 100.00. 
(2) annual continuation of license ...1....--mcsrronsrrtisnnerararcinarpenarnnsarsnges Gv edadr eal PLO ONO 
P. nonprofit health care plans - 
(1) . filing application for preliminary permit and issuance of scenit Aor ie: aaiwie 100. 00 


(2) certificate of authority, application, issuance, continuation, reinstatement, charter doc- 
uments - same as for insurers mire og-t 5 
(3) annual statement, filing ’.)......4.::c0cccieee beri lusatbys preiwed widiiaol ly Ga. Waele ned 200.00 
Q. prepaid dental plans - rte 
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59A-6-1 FEES AND. TAXES 59A-6-1 


(1) certificate of authority, application, issuance, continuation, reinstatement, charter doc- 
uments - same as for insurers . 
C2 )i 5 ANTAL LePOrts HIG sss csdecesseupdrdveterssceescrery GAOL PO MEL Add bed AID ABE sods 200.00 
R. prearranged funeral insurance - application for cartifishite of authority, issuance, continua- 
tion, reinstatement, charter documents, filing annual statement, licensing of sales representatives 
-game as for insurers 
S. premium finance companies - 


(1) filing application for original license audi issuance Sof Bastia nO) teveadiie.,cine 100.00 
K2)oxannualirenewah of dicemses cubs ds. vaccb isis. seek PRG Lb kL B haalsoes OTL IEG ae kde ab 100.00 
T. . motor clubs: ) S190) } 


(1) certificate of authority - 
(a) filing application for ouigiat certificate of authority and issuance of certificate of 
authority. cadtp od3-ai.aoua Lt Ninian use htedeis ont, ae Rotel oa. ooixoll. we si-exaniaud.s: 200.00 
(b) annual continuation of certificate of auithority on arid. ditime wigan doe aonb. 100.00 
- (2)o-sales representatives - 
(a) filing application for registration or license and issuance of registration or license, 
each representative. .0....ca0...00. eh. ose andes Jhaose bie. find. me haisne 2a. eae 30.00 
(b) biennial continuation of registration or license, each representative ........6... 60.00 
U. -bail bondsmen - 
(1) filing application for original license as bail bondsman or solicitor, and issuance of 


DUT eco 1nd 18) ADI ows OV dn ortnds po inennn eR AeSWSRel evn oc ene « A Bo »(ORi ond op of TEAR aki ote obeb voglans oDcbEME ce Dib To oober 30.00 
(2) examination for license, each instance of examination ....cccccisessessssssssssivvsesssesseaviee 50.00 
CQ) Stet ab Orin URE RSP TCO RO hy. ......ccte teal aes steele ee ro onen tite tab coast rene 60.00 

V. required. filing of forms or rates - by all lines of business other than property or casualty - 
CD velbReGsielab. Yaanacil io eoncueat) cohe.ban........1a siackitiaa reba.) dqarges Ateseaedue al 50.00 
°(2)' major form - each new polieg and each package submission, which can include multiple 
policy forms, application forms, rider forms, endorsement forms or amendment forms .......... 30.00 


(3) incidental forms and rates - forms filed for informational purposes; riders, applications, 
endorsements and amendments filed individually; rate service organization reference filings; rates 


filed for informational PUTPOSES. +.....00:scsvsepaccersossrvsecsncconeesreden hive beds iia taste dices Gait hivtcal cone the 2A 15.00 
W. health maintenance organizations - 
(1) filing an application for a certificate of authority 2.0.0.0... cleceeeeeessseeeeeeeesseeeeees 1,000.00 
(2) ‘ annual continuation of certificate of authority ..........ssssceseeecceccessrecesnecseterscereasens 200.00 
(8) schiling each: annualereports).cizeqeesss nese als Jo mebotieanaratls Delaleb bea. /N0 cation 200.00 
(4) filing an amendment to organizational doeattonta requiring Approval. Se 200.00 
ah Ciantiie AOLIe ORAL AMENANIONTA ......,-+-scgeytesaronsfgiigrtfyensenel frié* dynaohads- Megerenesisvter epapenayee 50.00 
X. purchasing groups and foreign risk retention groups - 
(Devotigineh Peristration een, 228 2) eencdese yee eee gess 8) Dae (5) atoemee se 500.00 
(2) -v AGUA! COMPAN DATION OL, TOCIRETALION .....4 separeerinoattane+Sapner tbe dyrenesf)<nareatsenserteyie beaters 200.00 


(3) producer fees - same as for authorized insurers 
Y. third party administrators - 
(1) filing application for original business entity insurance administrator license .. 100.00 


.) (2). biennial continuation or renewal of licenSe@ i....... cl idesceeceeeessseeesssenenenseseeeeeeeines 200.00 
(3) examination for license, each examimation 1.0.00... cleccepeeeeececesecssneeseseeescevecessessuenes 75.00 

». (4). filing of annual report ............seseereseesseseeeeres Sans AOE aa a acs fost neon tines ae TT sor babes 50.00 

ooZ. miscellaneous fees - 

arr gee ST CE DITEA FILO BOOED PO OE Re sO) RNS RIA DGS TB Oe saetonictecesteeg 30.00 

DRM Fad ERNE seins atc aes hey Chdazates sSpctte ties da nfte Maca shaea tee Faateshs be-Paat telk wentoratia’ uiedt f beag cA” 30.00 
_ (8). for each signature and seal of Superintendent affixed to any instrument ....:........ 10.00 
AA. pharmacy benefits managers - 

Be PCLT AIL APLC MGA LIE, SOP MOGUL 0:08! sscsqeshsseateohec Wien ppanghesdnasqaateivanned’ nga fbase (dey the 1,000.00 
(2) annual continuation of license, each year Continued .....c.icccssecscccsesessreeenedeeneeeraned 500.00 
(Sy4filiig éath HAntal repor bile... ORR RO), BOB BE TD eee 200.00 
(4) filing an amendment to organizational aRAGHTE ES requiring approval  Sarainte 200.00 
(5) filing informational amendments .......scccesssssscesescesessvessvenvicrestacsvassvcveusssseseseseeeaeenees 100.00 
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59A-6-1 


BB. independent review organizations 


INSURANCE CODE 


59A-6-1 


(1) filing an application for a license .........cccceeeceeeseeeeeeeeees A RTATUR RL TAL R.A CcEN 250.00 
(2)... biennial continuation: of License iiss cisscctensdecsdeveveceeedeude etledites WEIMEERIIIN ooked 100.00 
-CC. continuing education providers | 
(1) filing an application for a course of INStrUCTION oo ceeeeteeeeeetencseeteneeeeeetueesneees 80.00 
(2) biennial continuation of course of instructiON ...... cece teeedenseeenees MURA. 2. 4000; 


An insurer shall be subject to additional fees or charges, termed retaliatory or reciprocal re- 
quirements, whenever form or rate-filing fees in excess of those imposed by state law are charged 
to insurers in New Mexico doing business in another state or whenever a condition precedent to 
the right to issue policies in another state is imposed by the laws of that state over and above 
the conditions imposed upon insurers by the laws of New Mexico; in those cases, the same form 
or rate-filing fees may be imposed upon an insurer from another state transacting or applying to 
transact business in New Mexico so long as the higher fees remain in.force in the other state. Ifan 
insurer does not comply with the additional retaliatory or reciprocal requirement charges imposed 
under this subsection, the superintendent may refuse to grant or may withdraw Se of the 


tendered form or rate filing. 


All fees are earned when paid and are not refundable. 


History: Laws 1984, ch. 127, § 101; 1990, ch. 34, § 1; 
1991, ch. 124, § 1; 1998, ch. 320, § 14; 1999, ch. 272, § 
2; 1999, ch. 289, § 2; 2001, ch. 302, § 1; 2003, ch. 306, § 
1; 2011, ch, 127, § 4; 2014, ch. 14, § 7; 2016, ch. 89, § 2. 

The 2016 amendment, effective July 1, 2017, revised 
the fee schedule for licensees, introduced fees for inde- 
pendent review organizations and continuing education 
providers, and increased fees for the renewal of certain li- 
censes; in Subsection A, Paragraph (1), after "certificate of 
authority", deleted "if issued"; in Subsection D, after "cer- 
tificate of service", deleted "where issued"; in Subsection 
E, deleted "agents" and added "producer", in Paragraph 
(1), after "original", deleted "agent" and added "producer", 
and after "issuance of license", deleted "if issued", added 
a new Paragraph (2) and redesignated former Paragraph 
(2) as Paragraph (3), in Paragraph (3), after "appoint- 
ment of", deleted "agent" and added "producer", in Sub- 
paragraph E(3)(b), after "appointment", added "per kind 
of insurance", deleted former Paragraph (3) of Subsection 
E, in Paragraph (4), after "temporary license", added "fil- 
ing application 30.00" and deleted the remainder of the 
paragraph; in Subsection F, in the introductory phrase, 
after "agency", added "business entity", in Paragraph (1), 
after "issuance of license", deleted "if issued", added a new 
Paragraph (2) and redesignated former Paragraphs (2) 
and (3) as Paragraphs (3) and (4), respectively, in Para- 
graph (3), after "affiliation", deleted "per kind of insur- 
ance"; deleted Subsections G and H, and redesignated 
former Subsections I through W as Subsections G through 
U, respectively; in Subsection G, Paragraph (1), after "is- 
suance of license", deleted "if issued", in Paragraph (2), 
deleted "annual" and added "biennial", and after "each 
machine", deleted "25.00" and added "50,00"; in Subsec- 
tion H, after "directly by", added "the", and after "each in- 
stance of examination", deleted "50.00" and added "75,00"; 
in Subsection J, Paragraph (1), after “and issuance of li- 
cense", deleted "if issued", and in Paragraph (2), deleted 
"annual" and added "biennial", and after "license", deleted 
"100.00" and added "200,00"; in Subsection K, in the intro- 
ductory phrase, after "surplus lines", deleted "broker" and 
added "brokerage business entity", in Paragraph (1), after 
"license", deleted "if issued", and in Paragraph (2), after 
"affiliation", deleted "per kind of insurance"; in Subsection 
L, Paragraph (1), after "issuance of license", deleted "if 
issued", and in Paragraph (2), deleted "annual" and added 
"biennial", and after "license", deleted "30.00" and added 
"60.00"; in Subsection M, Paragraph (1), after "issuance 
of license", deleted "if issued", and in Paragraph (2), af- 
ter "examination", deleted "10.00" and added "75.00"; in 
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Subsection N, Subparagraph (1)(a), after "issuance of li- 
cense", deleted "if issued", in Subparagraph (1)(b), deleted 
"annual" and added "biennial", and after "license", deleted 
"100.00" and added "200.00", in Subparagraph (2)(a), after 
"issuance of license", deleted "if issued", in Subparagraph 
(2)(b), deleted "annual" and added "biennial", and after 
"license", deleted "100.00" and added "200,00", in Sub- 
paragraph (3)(a), after “original", added "business entity", 
and after “issuance of license", deleted "if issued", in Sub- 
paragraph (8)(b), deleted. "annual" and added "biennial", 
and after "license", deleted "20,00" and added "200.00", in 
Subparagraph (3)(c), after "affiliation", deleted "per kind 


of insurance"; in Subsection O, deleted "rating organiza- 


tion or rating", and in Paragraph (1), after "issuance of li- 
cense", deleted "if issued"; in Subsection P, Paragraph (1), 
after "issuance of permit", deleted "if issued", and deleted 
Paragraph (4); in Subsection Q, deleted Paragraph (3); in 
Subsection S, Paragraph (1), after "issuance of license", 
deleted "if issued"; in Subsection T, Subparagraph (1)(a), 
after "certificate of authority", deleted "if issued", in Sub- 
paragraph (2)(a), after"registration or license", deleted "if 
issued", and after "representative", deleted "20.00" and 
added "30,00", in Subparagraph (2)(b), deleted "annual" 
and added "biennial", and after "representative", deleted 
"20.00" and added "60.00"; in Subsection U, Paragraph 
(1), after "issuance of license", deleted "if issued", in Para- 
graph (2), after "license", deleted "conducted directly by 
superintendent", in Paragraph (8), deleted "annual" and 
added "biennial", and after "license", deleted "20.00" and 
added "60.00"; deleted Subsection X, which related to fees 
for a security salesperson license and renewal, and redes- 
ignated former Subsections Y through DD as Subsections 
V through AA, respectively; in Subsection W, deleted Para- 
graph (6); in Subsection X, Paragraph (8), deleted "agent 
or broker" and added "producer"; in Subsection Y, Para- 
graph (1), after “original”, deleted "individual" and added 
"business entity", and after "license", deleted "30.00" and 
added "100.00", deleted Paragraph (2) and redesignated 
former Paragraphs (3) through (5) as Paragraphs (2) 
through (4), respectively, in Paragraph (2), deleted "an- 
nual" and added "biennial", and after "license", deleted 
"30.00" and added "200. 00", and. in Paragraph (8), after 
"license", deleted "eonducted directly by the superinten- 
dent"; in ‘Subsection AA, deleted Paragraph (6); and added 
new Subsections BB and CC. 

Severability. — Laws 2016, ch. 89, § 7 L provided that 
if any part or application of Laws 2016, ch, 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 
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59A-6-1.1 FEES AND TAXES 59A-6-1.3 


The 2014 amendment, effective May 21, 2014, im- so served shall pay to the superintendent, fees, licenses 
posed fees for licensure of pharmacy benefits managers, and miscellaneous charges as follows" at the end of the 
and added Subsection DD. first paragraph; added Subsection Y; in the next-to-last 

The 2011 amendment, effective July 1, 2011, added paragraph of the section, deleted "Notwithstanding the 
Subsection F to establish fees for agency licenses and af- fees required in this subsection" at the beginning and 
filiations; in Subsection M, added the surplus lines broker substituted "may" for "shall" following "rate-filing fees" 
license and affiliations title heading; added Subsection O in the first sentence and twice in the last sentence of the 
to establish fees for insurance consultant licenses; added paragraph; and deleted "Except as to certain appointment 
Subsection V to establish fees for viatical settlements li- fees as specified in Section 59A-11-8 NMSA 1978" at the 
censes; eliminated the fee for a signature and seal of the beginning of the last paragraph of the section. 
superintendent; and added Subsection CC to establish - The 2001 amendment, effective July 1, 2001, added 
miscellaneous fees, current Subsection J, redesignated the subsequent sub- 

The 2003 amendment, effective June 20, 2003 substi- sections and added "by all lines of business other then 
tuted "the following fees" for "and receipt for, and persons property or casualty" to current Subsection V. 


59A-6-1.1. Surcharge imposed; appropriation. 


A three-dollar ($3.00) surcharge shall be assessed for the period beginning March 1, 1996 and 
ending June 30, 2009 on the annual continuation of appointment fees imposed in Subsections 
E, FN, S, W and X of Section 59A-6-1 NMSA 1978. The surcharge collected shall be distributed 
monthly to the New Mexico finance authority to be pledged irrevocably for the payment of princi- 
pal, interest and any other expenses or obligations related to the bonds issued by the authority to 
finance information and communication equipment, including computer hardware and software, 
for the insurance division. 


History: 1978 Comp., § 59A-6-1.1, enacted by Laws March 1, 2006 to June 30, 2009 and changed the statu- 
1996, ch. 6, § 1; 2005, ch. 278, § 1. tory reference from Subsections M, R, V and W to N, S, 
The 2005 dmendment, effective June 17, 2005, W, and X. 
changed the ending date of the assessment period from 


59A-6-1.2. Property and casualty annual rates and forms filing fees. 


The annual filing fee for rates and forms due in advance on July 1 for each company in the fol- 
lowing groupings shall be equal to the product produced by multiplying three thousandths by the 
company's previous calendar year's direct written premium as shown on its annual financial state- 
ment, but not to exceed an amount of one thousand five hundred dollars ($1,500) and not to be less 
than an amount of one hundred dollars ($100): 


A. private passenger automobile - liability and physical damage; 

B. homeowner's and farm owners’; 

C. workers' compensation; 

D. other casualty, including surety and fidelity; and 

K. . other property. 

History: Laws 2001, ch. 302, § 2. . ’ Effective dates. — Laws 2001, ch. 302; § 3 made Laws 


2001, ch. 302, § 2 effective July 1, 2001. 


59A-6-1.3. Dishonored checks and other forms of payment; penalty. 


When a check or an electronic payment transaction for payment of fees is dishonored or re- 
versed by the payer's financial institution, the payer shall pay to the insurance division a civil 
penalty in the amount, of twenty-five dollars ($25.00). Neither the division nor the fiscal.agent of 
New Mexico is obligated to resubmit the transaction or check for payment. The superintendent 
shall treat the transaction as though payment has not been made and cancel, suspend, rescind or 
revoke the transaction for failure to make payment. Any other penalty, reinstatement fee or other 
cost associated with failure to make the payment shall be in addition to the penalty set forth in 
this section. In this section, "electronic payment transaction" means credit card payments, elec- 
tronic fund transfers, automated clearinghouse transactions and other similar forms of payment. 


History: Laws 2007, ch. 282, § 5. 
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59A-6-2 INSURANCE CODE 59A-6-4 


Effective dates. — Laws 2007, ch, 282 contained no IV, § 28, was effective June 15,:2007, ere om after the 
effective date provision, but, pursuant to N.M. Const., art. arjqnramat of the legislature.» 


* 


59A-6-2. Repealed. 


Repeals. — Laws 2018, ch, 57, § 31 repealed 59A-6-2 effective January 1, 2020. For provisions of former section, 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 102, re- see the 2019 NMSA 1978 on NMOneSource.com. 
lating to premium tax; health insurance premium surtax, , 


59A-6-2.1. Repealed. . 
Repeals. — Laws 1991, ch. 9, § 45 repealed 59A-6-2.1 provisions of former section, see the 1990 NMSA 1978 on 


NMSA 1978, as enacted by Laws 1988, ch. 77, § 1, relating NMOneSource.com. 
to supplemental premium tax, effective July 1, 1993. For 


& 


a% , 4 ‘ : ¥¢ 4 neh | 
gut 


59A-6-3. Insurer must pay tax on withdrawal from.state. . lie 


“Any insurer holding certificate of authority to transact insurance in New Mexico that.ceases to 
do business in the state shall thereupon file with the secretary of taxation and revenue a report 
of its premiums collected to date of such cessation of business that are subject to the premium tax 
or the health insurance premium surtax and not theretofore reported, and forthwith pay to the 
secretary the tax thereon and surrender its certificate of authority to the superintendent. Upon 
receipt, the secretary shall submit a copy of the report to the superintendent and shall certify that 
all tax obligations have been satisfied by the withdrawing 1 insurer, 


History: Laws 1984, ch. 127, § 103; 2018, ch. 57, § 14. Temporary provisions. —— Laws 2018; ch. 57, § 0p pro- 
The 2018 amendment, effective January 1, 2020, vided that: 
moved the collection of insurance premium tax from the A. On January 1, 2020, all ea eOAnel aivaily involved 
office of the superintendent of insurance to the taxation with the audit and collection of the taxes imposed pur- 
and revenue department, and authorized the secretary of suant to the New Mexico Insurance Code prior to the ef- 
taxation and revenue to also collect the health insurance fective date of this act, functions, appropriations, money, 
premium surtax from insurers that cease to do business records, furniture, equipment and other property of, or 
in the state; and after "shall thereupon file with the", de- attributable to, the financial audit bureau of the office of 
leted "superintendent" and -added "secretary of taxation’ ~ superintendent of insurance shall be transferred to the 
and revenue", after "premium tax", deleted "as provided taxation and revenue department, 
by Section 102 of this article" and added "or the health in- B,. On January 1, 2020, no contractual obligations of 
surance premium surtax", after "forthwith pay to the", de- the office of superintendent of insurance shall be binding 


leted "superintendent" and added "secretary", and added on the taxation and revenue sia ag 
the last sentence. 


59A-6-4. Penalty for failure to pay fees. 


Every insurer, nonprofit health care plan, health maintenance organization, prepaid dental plan 
or prearranged funeral plan transacting business in New Mexico that fails to pay when due any 
fees as required in Chapter 59A, Article 6 NMSA 1978 may be liable to the state for the amount 
thereof and for penalty of up to one thousand dollars ($1,000) for each month or part thereof it has 
failed to pay the fees when due. Services of process in any action against a person to recover the 
fee or penalty may be made upon the superintendent as attorney for service of SEOs as provided 
in Section 59A-5-32 NMSA 1978, 


é 


History: Laws 1984, ch. 127, § 104; 1987, ch, 259, § 6; failed to", deleted “file the report or", after "pay the", de- 


1988, ch. 76, § 2; 1998, ch. 820, § 16; 2018, ch. 57, § 15. leted "tax or", after "fees", deleted "after demand therefor" 
The 2018 amendment, effective January 1, 2020, re- and added "when due", and after "person to recover the’, 
moved the penalty for failure to file when due any report deleted "tax’. 
for taxation or pay the tax owed; in the catchline, after Temporary provisions, — Laws 2018, ch, 57, $30 pro- 
"failure to", deleted "report or", and after "pay", deleted vided that: 
"tax or"; after "New Mexico that fails to", deleted "filewhen © A, On January 1, 2020, all personnel directly involved 
due any report for taxation, regardless of whether tax is ,with the audit and collection of the taxes imposed pur- 
due, or to", after "when due any", deleted "tax or", after suant to the New Mexico Insurance Code. prior.to the ef- 
"as required in", deleted "this" and added "Chapter 59A", fective date of this act, functions, appropriations, money, 
after "Article", deleted "shall" and added "6 NMSA 1978 records, furniture, equipment and other property of, or 
may", after "penalty of", added "up to", after "thereof it has attributable to, the financial audit bureau.of the office of 
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59A-6-5 FEES AND TAXES 59A-6-5 


superintendent of insurance shall be transferred to the The 1993 amendment, effective June 18, 1993, in the 
taxation and revenue department. first sentence, inserted "regardless of whether tax is due" 
~B. On January 1, 2020, no contractual obligations of and deleted "of New Mexico" following "state". 

the office of superintendent of insurance shall be binding 

on the taxation and revenue department. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references.— 44 
C.J.S, Insurance §§ 96, 97. 


59A.6- 5. Distribution of office collections. 


A. All money received by the office of ifieebintandent of insurance for fees, licenses and pebal 
ties shall be paid daily by the superintendent to the state treasurer and credited to the "insur- 
ance department suspense fund" except.as provided by the Law Enforcement Protection Fund Act 
[Chapter 29, Article 13 NMSA 1978]. | 

B. The superintendent may authorize the refund of money erroneously paid as fees, licenses or 
penalties from the insurance department suspense fund upon request for refund, if the request is 
made within one year after the erroneous payment. 

C. The "insurance operations fund" is’ created in the state treasury. The fund shall consist of 
the distributions made to it pursuant to Subsection D of this section. The legislature shall annu- 
ally appropriate from the fund to the division those amounts necessary for the division to carry out 
its responsibilities pursuant to the Insurance Code and other laws. Any balance in the fund at the 
end of a fiscal year shall revert to the general fund. 

D. At the end of every month, after applicable refunds are made pursuant to Subsection B of 
this section, the state treasurer shall make the following transfers from the balance remaining in 
the insurance department suspense fund: 

(1) tothe "fire protection fund"; that part of the balance derived from sidings and vehicle 
insurance business; 

(2) to the insurance operations fund, that part of the balance derived from the aes im- 
posed pursuant to Subsections A and E of Section 59A-6-1 NMSA 1978 other than fees derived 
from property and vehicle insurance business; and 

(3) to the general fund, the balance remaining in the insurance department suspense fund 
derived from all other kinds of insurance business. 


History: Laws 1984, ch. 127, § 105; 1985, ch. 29, § _ after any allocations have been made pursuant to Subsec- 
3; 1996, ch. 6, § 2; 1999, ch. 289, § 3; 2003, ch. 14, §.19; tion C of this section", and added "state" preceding "trea- 
2004, ch. 5, § 1; 2007, ch. 282, § 4; 2011, ch. 156, § 3; surer". 


2014, ch. 2, § 2; 2017, ch. 1, § 4; 2018, ch. 57, § 16. Temporary provisions, — Laws 2018, ch. 57, § 30 pro- 
‘Cross references. — For the ei fund, see 6-4-2 vided that: 
NMSA 1978. A. On January 1, 2020, all personnel directly involved 
The 2018 amendment, effective Januons 1, 2020, re- with the audit and collection of the taxes imposed pur- 
moved from the superintendent of insurance the duty of suant to the New Mexico Insurance Code prior to the ef- 
paying to the state treasurer insurance premium taxes fective date of this act, functions, appropriations, money, 
received from insurers, deleted language associated with records, furniture, equipment and other property of, or 
the superintendent's collection of money paid in taxes, and attributable to, the financial audit bureau of the office of 
shortened the deadline for requesting a refund of money superintendent of insurance shall be transferred to the 
erroneously paid as fées, licenses or penalties to the super- taxation and revenue department. 
intendent of insurance; in Subsection A, after "licenses", B. On January 1, 2020, no contractual obligations of 
added "and", and after "penalties", deleted "and taxes"; in the office of superintendent of insurance shall be binding 
Subsection B, after "licenses", added "or", after "penalties", on the taxation and revenue department. 
deleted "or taxes", after "suspense fund", deleted "under" The 2017 amendment, effective June 16, 2017, re- 
and added "upon", after "request for refund,", added "if moved a provision regarding a temporary surcharge set 
the request is", after "made within", deleted "three years" forth in Section 59A-6-1.1 NMSA 1978 that expired in 
and added "one year", and deleted the last sentence, "In 2009, changed the formula for year end reversion of bal- 
the case of premium taxes erroneously paid or overpaid in ances in the insurance operations fund by requiring that 
accordance with law, refund may also be requested as a any balance in the fund be reverted tothe general fund at 
credit against premium taxes due in any annual or quar- the end of each fiscal year, and made technical changes; 
terly premium tax return filed within three years of the in the catchline, deleted "division" and added "office"; in 
erroneous or excess payment."; deleted former Subsection Subsection A, after "received by the", deleted "division" 
C, which related to the allocation of premiums pursuant to and added "office of superintendent of insurance", af- 
any compact which New Mexico has joined, and redesig- ter "as provided by", deleted the paragraph designation 
nated former Subsections D and E as Subsections C and "(1)", after "Law Enforcement Protection Fund Act", de- 
D, respectively; and in Subsection D, in the introductory leted "and", and deleted Paragraph (2), which provided 
clause, after "Subsection B of this section,", deleted "and for a temporary surcharge to pay for equipment for the 
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insurance division; in Subsection B, after "may authorize", added a new Paragraph (2) to Subsection D.to provide for 
deleted "the"; and in Subsection D, after "Any balance in the source of revenues to the insurance operations fund. 

the fund at the end ofa fiscal year",:deleted "greater. than The 20038 amendment, effective July 1, 2003, added 
one-half of that fiscal year’s appropriation". 2 Paragraph (3) of Subsection A and: made minor stylistic 

The 2014 amendment, effective July 1, 2014, elimi- changes. 
nated a distribution from the insurance premium tax, to The 1999 amendment, effective aes 18, 1999, de- 
the public regulation commission elections subaccount leted "or insurance board" preceding "for fees, licenses" 
in the public election fund; and in Subsection A, deleted and deleted "heretofore created and now existing" preced- 
Paragraph (8) which required the state treasurer to de- ing "except as provided by" in the introductory language 
posit one hundred thousand dollars ($100,000) from the of Subsection A and deleted "with approval of the corpora- 
insurance premium tax in the subaccount for public régu- tion commission or insurance board, as the case may be 
lation commission elections as ppovaded by the Voter Ac- related to the money involved" following "The superinten- 
tion Act, dent'' in Subsection B. 

The 2011 amendment, effective June 17, 2011, aided The 1996 amendment, effective February 28, 1996, in 
Subsection C to provide for the allocation of premiums to Subsection A, deleted “except as provided by the Law En- 
other states if'required by a multistate compact that New foreement Protection Fund Act" following "penalties and 
Mexico has joined. taxes", added "except as provided by:". at the end of the 

The 2007. amendment, effective June 15, 2007, added introductory language, and added Paragraphs (1)-and (2), 


the second sentence to Subsection B to permit refunds to 


be credited against premium taxes due. ANNOTATIONS 

The 2004 amendment, effective May 19, 2004, added a Am, Jur, 2d,'A.L.R. and C.J.S. references. 43 Am, 
new Subsection C creating the insurance operations fund, Jur. 2d Insurance § 61. 
redesignated former Subsection C as Subsection D and 44 C.J.8, Insurance § 20. 


59A-6-6. Preemption and in lieu provision. 


The state government of New Mexico preempts the field of taxation of insurers, nonprofit health 
care plans, health maintenance organizations, prepaid dental plans, prearranged funeral plans 
and insurance producers as such. The payment of the taxes, licenses and fees provided for in the 
Insurance Premium Tax Act [7-40-1 through 7-40-10. NMSA 1978] and the Insurance Code shall 
be in lieu of all other taxes, licenses and fees of every kind now or hereafter imposed: by this state 
or any. political subdivision thereof on any of the foregoing specified entities, excepting the regular 
state, county and city taxes on property located in New Mexico and excepting the income tax on 
insurance producers. The provisions of this section shall not apply to revenues or receipts that are 
not directly attributable to persons,,.entities and activities subject to the provisions of the Insur- 
ance Code. 


History: Laws 1984, ch. 127, § 106; 1987, ch. 259,°§ pursuant to the New Mexico Insurance Code prior to the 
7; 1988, ch. 76, § 3; 2016, ch. 89, § 3; 2018, ch. 57, §.17. effective date of this. act, functions, appropriations, money, 
The 2018 amendment, effective January 1, 2020, records, furniture, equipment.and other property. of, or 
included the Insurance Premium Tax.Act. within the attributable to, the financial audit bureau of the office of 
preemption provisions of this section, and clarified that superintendent of insurance,shall be transferred to. the 
the preemption provisions of this section do not apply to taxation and revenue department. 
revenues or receipts that are not directly attributable to B. On January 1, 2020,-no contractual obligations of 
persons, entities and activities subject to the provisions the office of superintendent of insurance shall be binding 
of the Insurance Code; after "producers as such", deleted on the taxation and revenue department. 
"and" and added "The", after "fees provided for in", added The 2016 amendment, effective July 1, 2017, af- 
"the Insurance Premium Tax Act and", and after "income ter "prearranged funeral plans and insurance", deleted 
tax on insurance producers", deleted "No provision of law "agents and solicitors" and added "producers", after "on 
enacted after January 1, 1985 shall be deemed to, modify property located in New Mexico", added "and" and after 
this provision except by express reference to this section" "excepting the income tax on", deleted "not include insur- 
and added the last sentence. ance adjusters" and added "insurance producers", 
Temporary provisions. — Laws 2018, ch..57,§ 30 pro- Severability. — Laws 2016, ch, 89, § 71 provided that 
vided that: if any part.or application of Laws 2016, ch. 89 is held.in- 
A...On January 1, 2020, all personnel directly in- - valid, the remainder or its application to other situations 


volved with the audit ‘and collection of the taxes imposed or persons shall not be affected. 


59A-6-7. Repealed. 


Repeals. — Laws 1991, ch. 9, § 45 repealed 59A-6-7: July 1, 1993. For provisions of former section, see the 1990 
NMSA 1978, as enacted by Laws 1988, ch. 76, § 5, relating NMSA 1978 on NMOneSource.com. 
to approval by superintendent of refund plans, effective 
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59A-6-8. Superintendent shall provide information to the taxation and 
revenue department necessary to administer the Insurance 
Premium Tax Act. 


The superintendent shall provide to the taxation and revenue department information regard- 
ing an insurer or plan subject to the Insurance Premium Tax Act [7-40-1 through 7-40-10 NMSA 
1978] that is necessary to that department to administer the provisions of the Insurance Premium 
Tax Act. 


History: Laws 2019, ch. 47, § 3. Effective dates. — Laws 2019, ch. 47, § 5 made Laws 
2019, ch. 47, § 3 effective January 1, 2020. 
ARTICLE 7 
e LJ @ e ® 
Kinds of Insurance; Limits of Risk; Reinsurance 
Sec. Sec. 
59A-7-1. Definitions not mutually exclusive; insuring 59A-7-6. Casualty. 
powers; classification of insurers. 59A-7-7. Variable life and annuity. 

59A-7-2. Life and annuity. __. ,59A-7-8. Repealed. 
59A-7-3. Accident and health insurance. 59A-7-9,- Repealed, 
59A-7-4, Property. 59A-7-10, Limit of risk. 
59A-7-5, Repealed. 59A-7-11. Repealed. 


59A-7-1. Definitions not mutually exclusive; insuring powers; 
classification of insurers. 


A. It is intended that certain insurance coverages may come within more than one "kind" of 
insurance as defined in Chapter 59A, Article 7 NMSA 1978, and inclusion of such coverage within 
one definition shall not exclude it as to any other kind of insurance within the definition of which 
the coverage is likewise reasonably includable. 

B. No insurer shall be authorized to transact any kind or kinds of insurance other than those 
defined in Chapter 59A, Article 7 NMSA 1978. Insurers shall be classified'as to insuring powers 
according to kind or kinds of insurance for which so authorized. 

C. An insurer may apply to engage in insurance activities in one or more of the following lines 
of insurance: 

(1) life and annuities; 

(2) accident and health; 

(3) property; 

(4) casualty; and 

(5) variable life and annuity. 


History: Laws 1984, ch. 127, § 107; 2016, ch. 89, § 4. Severability. — Laws 2016, ch. 89, § 71 provided that 


The 2016 amendment, effective July 1, 2017, listed if any part or application of Laws 2016, ch. 89 isvheld in- 
the major lines of insurance in which insurers may apply valid, the remainder or its application to other situations 
to engage in business; in Subsection A, after "as defined or persons shall not be affected. 
in", deleted "this article" and added "Chapter 59A, Article 
7 NMSA 1978"; in Subsection B, after "those defined in", : ANNOTATIONS 
deleted "this article" and added "Chapter 59A, Article 7 Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 


NMSA 1978"; and added new Subsection C. Jur, 2d Insurance §§ 461 to.467. 


59A-7-2, Life and annuity. 
Life and annuity includes: 
A. fixed annuity; 
B.. immediate annuity; » 
C.° deferred annuity; 
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equity-indexed annuity; 
endowment; : 
term life; 

universal life; 

whole life; 
credit life; and 


SO mt bs 


History: Laws 1984, ch. 127, § 108; 1995, ch. 149, § 
14; 1978 Comp., § 59A-7-2, repealed and reenacted 
by Laws 2016, ch. 89, § 5. 

Repeals and reenactments. — Laws 2016, ch. 89, § 5 
repealed former 59A-7-2 NMSA 1978, and enacted a new 
section, effective July 1, 2017, 

Severability. — Laws 2016, ch, 89, § 71 provided that 
if any part or application of Laws 2016, ch, 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 1995 amendment, effective June 16, 1995, added 
"as defined in Section 59A-20-2 NMSA 1978" at the end 


INSURANCE CODE 


59A-7-3 


similar products relating to life and annuity mopiteeet 


of the first sentence and inserted "health insurance, as 
defined in Section 59A-7-3 NMSA 1978" in the second sen- 
tence. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references, — 43 Am, 
Jur, 2d Insurance §§ 530 to 532. 

Accident or life insurance; death by autoerotic asphyxi- 
ation as accidental, 62 A.L.R.4th 823. 

44 C.J.S, Insurance § 8 et seq. 


59A-7-8. Accident and health insurance. 


A. Accident and health includes: 
(1) accident; 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
(9) 
(10) 
(11) 
(12) 
(13) 
(14) 
(15) 
(16) 
(17) 
(18) 


blanket accident and sickness; 
credit disability; 
critical illness; 
dental; 
disability income; 
home health care; 
hospital indemnity; 
long-term care; 
major medical; 
medical expense; 
medicare supplement; 
prescription drug; 
sickness; 
specified disease; 
vision; and 


accidental death and dismemberment; 


similar products relating to accident and health matters. 


B. Aninsurer or a health maintenance organization authorized to transact accident and health 
insurance may write stop-loss liability insurance as listed in Paragraph (51) of subsertion A of 


Section 59A-7-6 NMSA —_ 


History: Laws 1984, ch. 127, § 109; Laws 2000, ch. 
61, § 1; 1978 Comp., § 59A-7-3, repealed and reen- 
acted by Laws 2016, ch. 89, § 6; 2017, ch. 58, § 1; 2017, 
ch. 130, § 5. 

Repeals and reenactments, — Laws 2016, ch. 89, § 6 
repealed former 59A-7-3 NMSA 1978, and enacted a new 
section, effective July 1, 2017. 

The 2017 amendment, effective July 1, 2017, removed 
excess or stop loss insurance from the list of different ac- 
cident and health insurance products, and authorized cer- 
tain insurers to write stop loss liability insurance; added 
subsection designation "A.", and redesignated former Sub- 
sections A through G as Paragraphs A(1) through A(7), re- 
spectively; deleted former Subsection H and redesignated 
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former Subsections I through S as Paragraphs A(8) through 
A(18), respectively; and added a new Subsection B. 

Duplicate laws. — Laws 2017, ch. 58, § 1, and Laws 
2017, ch. 180, § 5, both effective July 1, 2017, enacted 
identical amendments to this section, with the exception 
of a paragraph designation in Subsection B, Laws 2017, 
ch. 130, § 5 refers to "Paragraph (51) [formerly Subsec- 
tion YY] of Section 59A-7-6", while Laws 2017, ch. 58, § 1 
refers to "Subsection YY of Section 59A-7-6". Both refer- 
ences are to "stop loss liability". The section was set out 
as amended by Laws 2017, ch. 130, § 5. See Section 12-1-8 
NMSA 1978. 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch, 89. is held 
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invalid, the remainder or its application to other situa- 
tions or persons shall not be affected. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 43 Am. 
Jur. 2d Insurance $§ 547 to 680. 

Accident insurance: what is “loss" of body member, 51 
A.L.R.4th 156. 


59A-7-4. Property. 


Gagoke includes: 

aircraft cargo; 

aircraft hull; ° 

auto commercial physical damage; 
baggage; 

builders risk; 

business owners; 

cargo; 

commercial inland marine; 
commercial multi-peril; 
commercial property; 

crop; 

crop hail; 

difference in conditions; 
dwelling; 

earthquake; 

event cancellation; 
extended coverages; 

farm and ranch property; 
fire and allied lines; 

flood; 

garage; 

marine cargo; 

marine hull; 

ocean marine; 

personal inland marine; 
personal property; 
AA. pet insurance; 
BB. travel coverage; and 
CC. 


History: Laws 1984, ch. 127, § 110; 1978 Comp., § 59A- 
74, repealed and reenacted by Laws 2016, ch. 89, § 7, 

Repeals and reenactments. — Laws 2016, ch. 89, § 7 
repealed 59A-7-4 NMSA 1978, and enacted a new section, 
effective July 1, 2017. 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references. — 43 Am. 
Jur. 2d Insurance §§ 468 to 503. 

Liability insurance: when is vehicle in "dead storage," 
48 A.L.R.4th 591. 

Theft and vandalism insurance: coinsured's misconduct 
as barring innocent coinsured's right to recover on policy, 
64 A.L.R.4th 714. 
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Accident or life insurance: death by autoerotic asphyxi- 
ation as accidental, 62 A.L.R.4th 823. 

What ‘Services, equipment, or supplies are "medically 
necessary" for purposes of coverage under medical insur- 
ance, 75 A.L.R.4th 763. 

Death or injury from taking illegal drugs or narcotics as 
accidental or result of accidental means within insurance 
coverage, 32 A.L.R.5th 629. 


similar products relating to property matters. 


Property damage insurance: what constitutes "con- 
tamination" within policy clause excluding coverage, 72 
A.L.R.4th 633. 

What is "flood" within exclusionary clause of property 
damage policy, 78 A.L.R.4th 817. 

Construction and effect of provisional or monthly re- 
porting inventory insurance, 81 A.L.R.4th 9. 

Construction and effect of property insurance provi- 
sion permitting recovery of replacement cost of property, 
1 A.L.R.5th 817. 

Requirement under property insurance policy that in- 
sured submit to examination under oath as to loss, 16 
A.L.R.5th 412. 

What constitutes "vacant land" within meaning of 
liability of property insurance policy provisions, 47 
A.L.R.5th 535. 

What constitutes "suit" triggering insurer's duty to de- 
fend environmental claims-state cases, 48 A.L.R.5th 355. 
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59A-7-5. Repealed. 


Repeals. — Laws 2016, ch. 89, § 70 repealed 59A- 
7-5 NMSA ‘1978, as enacted by Laws 1984, ch: 127, 3 
111, relating to marine and transportation, wet marine 


59A-7-6. Casualty. 


A. Casualty includes: 
(1) aircraft liability; 
(2) auto commercial liability; 
(8) auto private passenger liability; 
(4) auto warranty contract; 
(5) boiler and machinery; 
(6) burglary and theft; 
(7) collateral protection; 
(8) commercial excess/umbrella liability; 
(9) commercial general liability; 
(10) congenital defects; 
(11) contractual liability; 
(12) credit; 
(13) credit property; 
(14) creditor-placed dual/single interest; 
(15) crime; 
(16) directors and officers liability; 
(17) employers liability; 
(18) elevator; 
(19) entertainment; 
(20) errors and omissions; 
(21) failure to file instrument; 
(22) farm and ranch liability; 
(23) fidelity bonds; 
(24) fidelity insurance; 
(25) financial guaranty; 
(26) gap; 
(27) garage liability; 
(28) glass; 
(29) involuntary unemployment; 
(30) kidnap and ransom; 
(31) 
(32) 
(33) 
(34) 
(35) 
(36) 
(37) 
(38) 
(39) 
(40) 
(41) 
(42) 
(48) 
(44) 
(45) 
(46) 


legal liability; 
liquor liability; 
livestock; 
mechanical breakdown; 
medical malpractice; 
mobile homes under transport; 
money and securities; 
motor club service contracts; 
mortgage guaranty; 
personal excess/umbrella Penabys 
personal effects; 
personal liability; 
personal property floater; 
pollution liability; 
premises and operations; © 
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insurance defined, effective July 1, 2017. For provisions 
of former section, see the 2016 NMSA coli on NMOne 
Source.com. 


leakage and fire-extinguishing equipment; 
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(47) product liability; 

(48) products and completed operations; 
(49) professional liability; 

(50) owners and contractors; 

(51) stop loss liability; 

(52) surety; 

(58) title; 

(54) vandalism and malicious mischief; 


(55) 
(56) 


workers' compensation; and 


59A-7-6 


similar products relating to casualty matters. 


B. An insurer authorized to transact casualty insurance may write accident and health insur- 
ance as those terms are defined in Section 59A-7-3 NMSA 1978. 


History: Laws 1984, ch. 127, § 112; 1978 Comp.,, § 
59A-7-6, repealed and reenacted by Laws 2016, ch. 
89, § 8; 2017, ch. 130, § 6. 

Repeals and reenactments. — Laws 2016, ch. 89, § 8 
repealed 59A-7-6 NMSA 1978, and enacted a new section, 
effective July 1, 2017. 

The 2017 amendment, effective July 1, 2017, allowed 
casualty insurers to write accident and health insur- 
ance; added subsection designation "A." and redesignated 
former Subsections A through DDD as Paragraphs A(1) 
through A(56), respectively; and added a new Subsec- 
tion B, 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


ANNOTATIONS 


Meaning of the word "sudden" in a pollution exclu- 
sion provision. — Where plaintiff mining company in- 
curred liability for environmental contamination that oc- 
curred over a period of years; plaintiff's liability insurance 
policies excluded coverage for damage caused by pollution 
or contamination unless the discharges were "sudden and 
accidental"; the policies did not define the word "sudden" 
or the phrase "sudden and accidental"; the court consid- 
ered other provisions of the policies, dictionary definitions, 
opinions of other courts, industry practice, and the drafting 
history of the exclusion provision by the insurance indus- 
try to evaluate whether the, word "sudden" was ambigu- 
ous; and based on the court's consideration of the extrinsic 
evidence, the court concluded that the word "sudden" as 
used in the policies was ambiguous, the court resolved the 
ambiguity against the defendant insurer and held that as 
a matter of law, the word "sudden" as used in the exclu- 
sion provision meant "unexpected", rather than indicating 
a temporal limitation on the occurrence, United Nuclear 
Corp. v. Allstate Ins. Co., 2012-NMSC-032, 285 P.3d 644, 
rev'g 2011-NMCA-039, 149 N.M, 574, 252 P.3d 798. 

Meaning of "sudden" in qualified pollution exclu- 
sion provision, — Where a liability insurance policy ex- 
cluded coverage for property damage or personal injury 
caused by pollution unless the pollution was "sudden and ac- 
cidental", the term "sudden" means quick, abrupt or a tem- 
porary shot period of time, United Nuclear Corp. v. Alistate 
Ins, Co,, 2011-NMCA-039, 149 N.M. 574, 252 P.3d 798, cert. 
granted, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Intent to harm can be inferred. — With regard to 
whether sexual assault is the kind of intentional act to 
which liability insurance does not apply, the insured's in- 
tent to harm can be inferred as a matter of law. Sena v. 
Travelers Ins, Co., 801 F. Supp. 471 (D.N.M. 1992). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance §§ 708 to 728, 
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Coverage and exclusions of liability or indemnity 
policy on physicians, surgeons, and other healers, 33 
A.L.R.4th 14, 14 A.L.R.5th 695, 

Self-insurance against liability as other insur- 
ance within meaning of liability insurance policy, 46 
A.L.R.4th 707. 

Livestock or animal insurance: risks and losses, 47 
A.L.R.4th 772. 

Liability insurance: when is vehicle in "dead storage," 
48 A.L.R.4th 591, 

Aviation insurance: causal link between breach of policy 
provisions and accident as requisite to avoid insurer's li- 
ability, 48 A.L.R.4th 778. 

Liability insurance: excess carrier's right of action 
against primary carrier for improper or inadequate de- 
fense of claim, 49 A.L.R.4th 304, 

Boiler and machinery insurance: risks and losses cov- 
ered by policy or provision expressly covering boilers and 
machinery, 49 A.L.R.4th 336. 

Partnership or joint venture exclusion in contractor’ sor 
other similar comprehensive general liability insurance 
policy, 57 A.L.R.4th 1155. 

Liability insurance: what is "claim" under deductibility- 
per-claim clause, 60 A.L.R.4th 983. 

What constitutes single accident or occurrence within 
liability policy limiting insurer's liability to a specified 
amount per accident or occurrence, 64 A.L.R.4th 668. 

Theft and vandalism insurance: coinsured's misconduct 
as barring innocent coinsured's right to recover on policy, 
64 A.L.R.4th 714, 

What constitutes theft within automobile theft insur- 
ance policy - modern cases, 67 A.L.R.4th 82. 

Construction and effect of "rain insurance" policies in- 
suring against rainfall on the date of concert, exhibition, 
game, or the like, 70 A.L.R.4th 1010, 

Liability of tortfeasor's insurance agent or broker to 
injured party for failure to procure or maintain liability 
insurance, 72 A.L.R.4th 1095. 

Construction and effect of provisional or monthly re- 
porting inventory insurance, 81 A.L.R.4th 9. 

Liability insurance coverage for violations of antipollu- 
tion laws, 87 A.L.R.4th 444, 

Who is an “executive officer" of insured within meaning 
of liability insurance policy, 1.A.L.R.5th 132. 

Event triggering liability insurance coverage as occur- 
ring within period of time covered by liability insurance 
policy where injury or damage is delayed - modern cases, 
14 A.L.R.5th 695, 

Validity, construction, and effect of assault and bat- 
tery exclusion in liability insurance policy at issue, 44 
A.L.R.5th 91. 

What constitutes "vacant land" within meaning of liabil- 
ity of property insurance policy provisions, 47 A.L.R.5th 535. 

What constitutes "suit" triggering insurer's duty to de- 
fend environmental claims-state cases, 48 A.L.R.5th 355. 
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Duty of liability insurer to initiate settlement negotia- 
tions, 51 A.L.R.5th 701. 

What constitutes "vandalism" or "malicious mischief" 
within meaning of insurance policy specifically extending 
overage to losses from such causes, 56 A.L.R.5th 407. 


59A-7-7. Variable life and annuity. 


Variable life and annuity includes: 
A. variable deferred annuity; 

B. variable immediate annuity; 
C. variable life; and 

D. 


History: Laws 1984, ch. 127, § 118; 1978 Comp., § 
59A-7-7, repealed and reenacted by Laws 2016, ch. 
89, § 9. 

Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 

Repeals and reenactments. — Laws 2016, ch. 89, § 9 
repealed 59A-7-7 NMSA 1978, and enacted a new section, 
effective July 1, 2017. 

Severability, — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


ANNOTATIONS 


Punitive damages. — Unless specifically excluded by 
the insurance agreement, automobile insurance contracts 
may be interpreted to cover liability for punitive damages. 
Baker v. Armstrong, 1987-NMSC-101, 106 N.M, 395, 744 
P.2d:170. 

Coverage for domestic partners, — Because there is 
no express statutory language or indication of legislative 
intent in New Mexico that domestic partners must be in- 
cluded in the definition of family member for purposes of 
automobile insurance coverage, excluding domestic part- 
ners from the definition family member is not;:invalid.as 
contrary to the public, policy of the state of New Mexico. 
Hartford Ins. Co, v. Cline, 2006-NMSC-033, 140 N.M. 16, 
139 P.3d 176. 

Law reviews. — For annual survey of New Mexico in- 
surance law, 19 N.M.L. Rev. 717 (1990). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Injury 
or death caused by assault as within coverage of no-fault 
motor vehicle insurance; 44 A.L.R.4th 1010. 

Consortium claim of spouse, parent-or child of accident 
victim as within extended "per accident" coverage rather 
than "per person" coverage of automobile liability policy, 
46 A.L,R.4th 735. 

Uninsured motorist coverage: injuries to motorcyclists 
as within affirmative or exclusionary terms of automobile 
insurance policy, 46 A.L.R.4th 771. 

Automobile liability insurance policy flight from police 
exclusion: validity and effect, 49 A.L.R.4th 325. 

Validity, under insurance statutes, of coverage exclu- 
sion for injury to or death of insured's family or household 
members, 52 A.L.R.4th 18. 


59A-7-8. Repealed. 


Repeals. — Laws 2016, ch. 89, §.70 repealed 59A-7-8 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 114, re- 
lating to surety insurance defined, effective July 1, 2017, 
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59A-7-8 


Liability of insurance agent or broker on ground of 
inadequacy of liability-insurance coverage procured, 60 
A.L.R.5th 165. 

When is medical expense "incurred" under policy pro- 
viding for payment. of medical expenses incurred within 
fixed period of time from date of injury, 65 A.L.R.5th 649. 

44 C.J.S. Insurance § 5 et seq. 


similar products relating to variable life and annuity matters. 


What constitutes use of vehicle "in the automobile busi- 
ness" within exclusionary clause of liability policy, 56 
A.L.R.4th 300. 

What constitutes "entering" or "alighting from" vehicle 
within meaning of insurance policy, or statute mandating 
insurance coverage, 59 A.L.R.4th 149.. , 

What constitutes single accident or occurrence within 
liability policy limiting insurer's liability to a specified 
amount per accident or occurrence, 64A.L.R.4th 668. 

Automobile insurance: umbrella or catastrophe policy 
automobile liability coverage as affected by primary policy 
“other insurance" clause, 67 A.L.R.4th 14. 

What constitutes theft within automobile theft insur- 
ance policy - modern cases, 67 A.L.R.4th 82. 

"Excess" or "umbrella" insurance policy as providing 
coverage for accidents with uninsured or underinsured 
motorists, 2 A.L.R.5th 922. 

Event triggering liability insurance coverage as occur- 
ring within period of time covered by liability insurance 
policy where injury or damage is delayed - modern cases, 
14 A.L.R.5th 695. 

Uninsured or underinsured motorist insurance: validity 
and construction of policy provision purporting to reduce 
recovery by amount of social security disability benefits 
or payments under similar disability benefits law, 24 
A.L.R.5th 766. 

Uninsured and underinsured motorist coverage: valid- 
ity, construction and effect of policy provision purport- 
ing to reduce coverage by amount paid or payable under 
workers' compensation law, 81 A.L.R.5th 116. 

Automobile insurance coverage for drive-by shootings 
and other incidents involving the intentional discharge of 
firearms from moving motor vehicles, 41 A.L.R.5th 91. 

No-fault insurance coverage for injury or death of in- 
sured occurring during carjacking or attempted carjack- 
ing, 42 A.L.R.5th 727. 

Duty of liability insurer to initiate settlement negotia- 
tions, 51 A.L.R.5th 701. 

Requirement that multicoverage umbrella insurance 
policy offer uninsured or underinsured motorist coverage 
equal to liability limits under umbrella provisions, 52 
A.L.R. 5th 451. 

What constitutes use of automobile 'to carry persons or 
property for fee' within exclusion of automobile i insurance 
policy, 57 A.L.R.5th 591, 

44 C.J.S. Insurance § 8. 


For provisions of former section, see the 2016 NMSA 1978 
on NMOneSource.com. 
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59A-7-9. Repealed. 


Repeals. — Laws 2016, ch, 89, § 70 repealed 59A-7-9 provisions of former section, see the 2016 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 115, re- NMOneSource.com. 
lating to title insurance defined, effective July 1, 2017. For 


59A-7-10. Limit of risk. 


A. No insurer shall, other than as stated in this section, retain any risk on any one subject of 
insurance, whether located or to be performed in this state or elsewhere, in an amount exceeding 
ten percent of its surplus to policyholders. 

B. No domestic Lloyds plan insurer shall retain any risk on any one subject of insurance in 
an amount in excess of ten percent of the sum of its surplus as to policyholders plus additional li- 
ability assumed by individual underwriters in the articles of agreement and policies or contracts 
of insurance. 

~C. No insurer shall retain as to title insurance risk on any one subject of insurance in an 
amount exceeding fifty percent of its surplus as to policyholders. If the insurer also transacts 
other kinds of insurance, its "surplus as to policyholders" for the purposes of this subsection shall 
be such reasonable proportion of the insurer's general surplus as to policyholders as may be al- 
located to title insurance in relation to prepay income or other reasonable basis approved by the 
superintendent. : | 

D. A "subject of insurance" for the purposes of this section means the following: 

(1) as to insurance covering damage or loss of real or personal property, all real or personal 
property insured by an insurer which could reasonably be subject to loss or damage from the same 
occurrence of an insured hazard; and 

(2) as to all other types of insurance, all policies issued by the samé insurer applicable to a 
single insured exposure or occurrence. 

E. Reinsurance ceded as authorized by Section 59A-7-11 NMSA 1978 shall be deducted in 
determining risk retained; but as to surety risks reinsurance shall be allowed as a deduction only 
if such reinsurance is with an insurer authorized to transact such insurance in this state, and 
is in such form as to enable the obligee or beneficiary to maintain an action thereon against the 
reinsured jointly with the reinsurer, and upon recovering judgment against the reinsured to have 
recovery against the reinsurer for payment to the extent in which it may be liable under such re- 
insurance and in discharge thereof. As to surety risks, deduction shall also be made of the amount 
assumed by any authorized cosurety and the value of any security deposited, pledged or held sub- 
ject to the surety's consent and for the surety's protection. . ' 

F. As to alien insurers, this section relates only to risks and surplus to policyholders of the 
insurer's United States branch. 

G. "Surplus as to policyholders" for the purposes of this section, in addition to the insurer's 
paid-in capital stock, if any, and surplus, includes also any voluntary reserves which are not re- 
quired by law, and shall be determined from the last sworn financial statement of the insurer on 
file with the insurance department, or by the last report of examination of the insurer, whichever 
is the more recent at time of assumption of risk. 

H. This section does not apply to life or health insurance, annuities, insurance of wet marine 
and transportation risks, workers’ compensation sates? or employers' liability coverages. 


History: Laws 1984,'ch. 127, § 116; 1993, ch. 320, § policy or type of coverage as to which the maximum pos- 
17, sible loss to the insurer is not readily ascertainable on is- 
The 1993 amendment, effective June 18, 1993, sub- suance of the policy” in Subsection, H, 


stituted "No insurer shall, other than as stated in this | 
section" for "No stock, mutual, or reciprocal i insurer shall, ANNOTATIONS 


other than as to title insurance” in Subsection A; substi- Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am, 
tuted Subsection D for former provisions, relating to "' Jur, 2d Insurance § 52. 


a subject of insurance’; substituted "Section 59A-7-11 Right of reinsurer to question the insurable interest or 


NMSA 1978" for "Section 117 of this article" in Subsection eligibility of beneficiary, 18 A.L.R. 1163. 
E; and substituted "workers' compensation insurance, or ~ Who may enforce liability of reinsurer, 35 A.L.R. 1341, 
employers’ liability coverages" for "workmen's compensa- 103 A.L.R. 1485. 


tion insurance, employers' Hability coverages or to any 
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Admissibility of polygraph or similar lie detector test coverage under insurance policy, or insurer's good-faith 
results, or willingness to submit to test, on issues of belief that claim was not covered, 7 A.L.R.5th 143. 
44 C.J.S, Insurance § 15 et seq. 


- 


59A-7-11. Repealed. 


Repeals. — Laws 2022, ch. 35, § 19 repealed 59A-7- provisions of former section; see the 2021 NMSA 1978 on 
11 NMSA 1978, as enacted by Laws 1984, ch. 127, § 117, NMOneSource.com. 
relating, to reinsurance, effective March 2, 2022. For 
ARTICLE 8 
e e J e 
Assets and Liabilities 

Sec. Sec. 
59A-8-1. "Assets" defined. 59A-8-9. Unearned. premium "reserve, casually, vehicle, 
59A-8-2. Assets not allowed. property, marine and surety insurances. 
59A-8-3. Disallowance of "wash" transactions. 59A-8-10. Unearned premium reserve, marine and 
59A-8-4. Liabilities, in general. i transportation insurance. a. 
59A-8-5. Standard valuation law, life insurance and an- 59A-8-11. Title insurance reserves. 

nuities. 59A-8-12. Mortgage guaranty contingency reserve, 
59A-8-6. Recompiled. ' 59A-8-13. Valuation of bonds. 
59A-8-7, Recompiled. 59A-8-14. Valuation of other securities. 
59A-8-7.1, Continued liability after assumption reinsur- , 59A-8-15. Valuation of property. 

ance transactions. | 59A-8-16. Valuation of purchase money mortgages. 


59A-8-8. Loss reserves. 


59A-8-1. "Assets" defined. 


In determination of the financial condition of any insurer or fraternal benefit society or United 
States branch of an alien insurer there shall be allowed as assets only such assets as are owned by 
the insurer or society and which consist of: 

A. cash, including legal tender or equivalent thereof, i in the principal or any branch office of A 
insurer or society or in transit under its control, and including the true balance of any deposit i in 
a solvent bank or trust company; 

B. investments, securities, properties and loans acquired or held in accordance with the Insur- 
ance Code, and in connection therewith the following items: 

(1) interest due or accrued on any bond or evidence of indebtedness which is not in default 
and which is not valued on a basis including accrued interest; 

(2) declared and unpaid dividends on stock and shares, unless such amount has otherwise 
been allowed as an asset; 

(3) interest due or accrued upon a collateral loan in an amount not to exceed one year's 
interest thereon; 

(4) interest due or accrued on deposits in solvent banks and trust companies, and interest 
due or accrued on other assets, if such interest is, in the superintendent's judgment, a collectible 
asset; 
(5) interest due or accrued on a mortgage or deed of trust loan, in an amount not exceed- 
ing in any event the amount, if any, of the exceps of the value of the property less delinquent taxes 
thereon over the unpaid principal; but in no event shall interest accrued for a period in excess of 
eighteen months be allowed as an asset; 

(6) rent due or accrued on real property if such rent is not in arrears for more than three 
months, and rent more than three months in arrears if the payment of such rent is adequately 
secured by property held in the name of the tenant and conveyed to thesinsurer or sestrobi as col- 
lateral; and 

(7) the unaccrued portion of taxes paid prior to the due date on real property; — 

C, . premium notes, policy loans and other policy assets.and liens on policies and certificates of 
life insurance and annuity contracts and accrued interest thereon, in amount not exceeding the 
legal reserve and other policy liabilities carried on each individual policy or contract; 
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D. the net amount of uncollected and deferred premiums and annuity considerations in the 
case of a life insurer or fraternal benefit society which carries the full mean tabular reserve liabil- 
ity; and in case of a fraternal benefit society which does not carry the full mean tabular reserve 
liability, premiums or assessments actually collected by subordinate branches of the society and 
not yet received by its home office; 

KE. premiums in course of collection, other than for life insurance, not more than ninety days 
past due, less commissions payable thereon. This limitation as to ninety days shall not apply as 
to premiums payable directly or indirectly by the United States government or by any of its in- 
strumentalities; nor shall it apply to reinsurance premiums receivable by an assuming insurer to 
the extent offset by amounts carried by the assuming insurer as liabilities for amounts due to the 
ceding insurer for unpaid losses or other mutual debts, but in no event shall reinsurance premi- 
ums more than ninety days past due be allowed in excess of ten percent of the assuming insurer's 
admitted assets as shown by its most recent annual statement on file with the superintendent; 

F. installment premiums other than life insurance or annuity premiums, to the extent of the 
unearned premium reserves carried on the policy or contract to which the premium applies; 

G. notes and like written obligations not past due, taken for premiums other than life insur- 
ance or annuity premiums, on policies and contracts permitted to be issued on such basis, to the 
extent of the unearned premium reserves carried thereon, except as otherwise prescribed by regu- 
lations of the superintendent; 

H: reinsurance recoverable by a ceding insurer to itis extent credit is allowed under Sec- 
tion 59A-7-11 of the Insurance Code; 

I. amounts receivable by an assuming insurer £82 funds withheld by’a solvent ceding insurer 
under a reinsurance treaty, but not exceeding the amounts carried by the assuming insurer as li- 
abilities for unpaid losses and reserves under such contracts; 

J. deposits or equities recoverable from underwriting associations, syndicates and reinsurance 
funds, or from suspended banking and other financial institutions, to the extent deemed by the 
superintendent available for payment of losses and claims and at values determined by the super- 
intendent; 

K. all such assets, whether or not consistent with the other provisions of this section, as may 
be allowed pursuant to the annual statement form abe by the superintendent for the kinds 
of insurance to be reported upon therein; 

L. electronic and mechanical machines and related programs and equipment constituting a 
data processing, record keeping, accounting, word processing (excluding typewriters) or other elec- 
tronic computer system in actual use, the cost of which shall be amortized in full over a period of 
not more than ten years. The aggregate amount invested in all such systems shall not exceed five 
percent of the insurer's or society's assets; 

M. — as.to title insurance, the title plant and equipment necessary for conduct of the abstract 
and title insurance business, at not to exceed the original cost thereof. The superintendent may 
also allow as assets:as to title insurance, premiums and fees for title examination and title insur- 
ance not more than twelve months past due, less commissions payable thereon; and 

N. other assets, not inconsistent with the other provisions of this section, deemed by the su- 
perintendent to be available for payment of losses and claims, at values to be determined by the 
Et hapa 


History: Laws 1984, ch. 127, § 118; 1993, ch. 320, § The 1993 amendment, effective June 18, 1993, re- 


19. wrote Subsection H, and made stylistic changes, through- 


Cross references. — For the Insurance Code, see 59A- out the section. 
1-1 NMSA 1978 and notes woh dts ; 


59A-8-2. Assets not allowed. 


A. In addition to assets impliedly excluded by provisions of Section 118 [59A-8-1 NMSA 1978] 
of this article, the following expressly shall not be allowed as assets in any determination of the 
financial condition of any insurer or fraternal benefit society: 

(1) goodwill, trade names and other like intangible assets; 
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(2) advances to directors, officers, employees and agents (other than policy loans) whether 
secured or not, and advances to other persons on personal security only; 

(3) stock of such insurer, owned by it, or any equity therein or loans Siccnel thereby, or 
any proportionate interest in such stock acquired or held through ownership by the insurer of an 
interest in another corporation or business unit; | 

(4) furniture, fixtures, furnishings, safes, vehicles, libraries, stationery, literature and sup- 
plies (other than data processing, recordkeeping, accounting, word processing and electronic com- 
puter systems authorized under Subsection L of Section 118 [59A-8-1 NMSA 197 Val of this article) 
except: 

(a) .in the case of title insurers anielh materials snd plants as the insurer is nated 
authorized to carry as an asset under Subsection M of Section 118 [59A-8- 1 NMSA 1978] of this 
article; and 

(b)>in the case of any insurer or ghee benefit society, such personal ciara 
it is! permitted to hold pursuant to Article 9 (investments) [Chapter 59A, Article 9 NMSA 1978] 
of the Insurance Code, or which is reasonably necessary for the maintenance or operation of real 
property lawfully acquired and held, other than real property used for home office, branch office 
and similar purposes; 

(5); the amount, if any, by which the aggregate book value of investments as carkiiod 4 in led- 
ger assets exceeds the aggregate value thereof as determined under the Insurance Code. 

B. All nonadmitted assets and all other assets:of doubtful value or character included as led- 
ger or nonledger assets in any statement by an insurer or fraternal benefit society to the super- 
intendent, or in-any examiner's report to the superintendent, shall be reported, to the extent of 
the value disallowed, as deductions from gross assets except:where the superintendent pine a 
reserve to be carried among liabilities in lieu of any such deductions. 


. History: Laws 1984, ch. 127, § 119, Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA.1978 and notes thereto. 


59A-8-3. Disallowance of “wash" transactions. 


A. The superintendent shall disallow as an asset or as.a credit against liabilities of an insurer, 
any sale or transfer of property or accounts or any reinsurance found by him after a hearing 
thereon to have been arranged for the purpose principally of an apparent but temporary bet- 
terment as to the transferor, vendor or ceding insurer's financial condition as of the date of any 
financial statement of the insurer, Without limiting the general purport of the foregoing provision, 
transfer, sale or reinsurance contracted for in fact within six (6) months prior to: the date of any 
such financial statement and reversed or cancelled in fact within six (6) months after the date of 
such statement, or reinsurance under which-the reinsurer bears no substantial insurance risk or 
chance. of net loss to itself, shall prime: [prima] facie be acflpenaed to have been arranged principally 
for the purpose of such apparent, betterment: 

B. The superintendent: shall disallow as an asset any. sana funds or. other property of the , 
insurer found by him after a hearing thereon: 

(1) not to be in good faith the property of the i insurer; and 

(2) if other than a deposit required to be made and held under or pursuant to atatut: not 
freely subject to withdrawal or liquidation by the insurerat any time for payment or clisqean of 
claims or other obligations arising under its policies; and 

(3) to be resulting from arrangements made principally for the purpose of such aot) 
betterment as to the insurer's financial condition as at the date of any financial statement of the 
insurer. 

C. The superintendent may suspend or revoke the certificate of authority of any insurer which 
has knowingly been party to any such transaction or attempt thereat, 


History: Laws 1984, ch. 127, § 120. Bracketed material. — The bracketed material was 
: inserted by ie aches and is not oe of the law. 


ij 
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59A-8-4. Liabilities, in general. 


In any determination of the financial condition of an insurer, capital stock and liabilities to be 
charged against its assets shall include: 

A. the amount of its capital stock outstanding, if any; 

B. the amount, estimated to be consistent with the provisions “of the Insurance Code, necessary 
to pay all of its unpaid losses and claims incurred.on or prior to date of the statement whether 
reported or unreported, together with the expense of adjustment or settlement thereof; 

C. . as to life insurance policies and annuity contracts, and disability and accidental death ben- 
efits in or supplemental thereto: 

(1) the amount of reserves on life insurance policies and annuity contracts in force, valued 
according to the tables of mortality, rates of interest and methods adopted pursuant to the Insur- 
ance Code which are applicable thereto; 

(2) reserves for disability benefits, for both active and disabled lives; 

(3) reserves for accidental death benefits; and | 

(4) any additional reserves which may be required by the superintendent consistent with 
applicable customary and general practice in insurance accounting; 

D. as to health insurance policies, the reserves required under Section 59A-8-7 NMSA 1978; 

. E.. as to insurance other than referred to in Subsections C and D of this section, and other 
than title insurance, the:amount of unearned premium reserves computed in accordance with Sec- 
tions 59A-8-9 and 59A-8-10 NMSA 1978; 

F. taxes, expenses and other obligations due or accrued at date of the statement; and 

G.. liability to agents for commissions contingent on collection of premium shall not be con- 
strued as a liability. 


History: Laws 1984, ch. 127, § 121; 1987, ch. 259, § 8. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


B9A-8-5. Standard valuation law, life insurance and annuities. 


A... This subsection shall apply to only those policies and contracts issued prior to the operative 
date of Section 59A-20-31 NMSA 1978. 

The legal minimum standard for valuation of life insurance contracts issued before the first day 
of January, 1926, shall be the method and basis of valuation heretofore applied by the insurer in 
the valuation of such contracts, and for life insurance contracts issued on or after this date shall be 
the American experience table of mortality, with interest at the rate of three and one-half percent 
a year; or any other basis not producing a lower net value; provided, however, that the insurer may 
provide for not more than one-year preliminary term insurance by incorporating in the contracts a 
clause plainly showing that the first year's insurance under such policies is term insurance. 

Except as otherwise provided in Paragraphs (2), (3), (4) and (5) of Subsection B of this. section 
and in Subsections C, D, and E of this section for group annuity and pure endowment contracts, 
the legal minimum standard for the valuation of annuities shall be the American experience table 
of mortality, with interest at the rate of five percent a year for group annuity and pure endowment 
contracts and four percent a year for other annuities. 

B. Subsections B, C, D and E of this section shall apply to only those policies and. contracts 
issued on and after the operative date of Section 59A-20-31 NMSA 1978, except as otherwise pro- 
vided in Paragraphs (2), (8), (4) and (5) of this subsection and in Subsections C, D.and E of this 
section for group annuity and pure endowment contracts issued prior to such operative date. 

(1) Except as otherwise provided in Paragraphs (2), (3), (4) and (5) of this subsection and 
Subsections C, D, and E of this section, the minimum standard for the valuation of all such poli- 
cies and contracts shall be the commissioners reserve valuation methods defined in Paragraphs (1) 
and (2) of Subsection E of this section, five percent interest for group annuity and pure endowment 
contracts and three and one-half percent interest for all other such policies and contracts, or in the 
case of life insurance policies and contracts, other than annuity and pure endowment contracts, 
issued on or after July 1, 1973, four percent interest for such policies issued prior to July 1, 1977, 
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five and one-half percent interest for single premium life insurance policies and four and one-half 
percent interest for all other such policies issued on or after July 1, 1977, and the following tables: 

(a) for all ordinary policies of life insurance issued on the standard basis, excluding 
any disability and accidental death benefits in such policies - the commissioners’ 1941 standard 
ordinary mortality table for such policies issued prior to the operative date of Paragraph (1) of 
Subsection D of Section 59A-20-31 NMSA 1978 and the commissioners 1958 standard ordinary 
mortality table for such policies issued on or after the operative date of Paragraph (1) of Subsec- 
tion D of Section 59A-20-31 NMSA 1978 and prior to the operative date of Subsection F of Sec- 
tion 59A-20-31 NMSA 1978; provided that for any category of such policies issued on female risks, 
all modified net premiums and present values referred to in Subsections B, C, D and E’of this sec- 
tion may be calculated according’to an age not more than six years younger than the actual age 
of the insured; and for such policies issued'on or after the operative date of Subsection F of Sec- 
tion 59A-20-31 NMSA 1978: 1) the commissioners 1980 standard ordinary mortality table; or 2) at 
the election of the insurer for any one or more specified plans of life insurance, the commissioners 
1980 standard ordinary mortality table with ten-year select mortality factors; or 3) any ordinary 
mortality table, adopted after 1980 by the national association of insurance commissioners, that is 
approved by regulation promulgated by the senctihamb iene: ihr for use in ydmaiiol gH) the minimum 
standard of valuation for'such policies; 

(b) for all industrial life insurance policies rested on the finder Lashes excluding 
any disability and accidental death benefits in such policies -'the 1941 standard industrial mor- 
tality table for such policies issued prior to the operative date of Subsection E of Section 59A- 
20-31 NMSA 1978, and for such policies issued on or after such operative date, the commission- 
ers 1961 standard industrial mortality table or any industrial mortality table, adopted after 
1980 by the national association of insurance commissioners, that is approved by regulation 
promulgated by the SHpScar ia pent for use in Beherni nie the minimum standard of valuation 
for such policies; 

(c) for individual annuity and pure aridb AiehE contracts, excluding any disability 
and accidental death benefits in such policies - the 1937 standard annuity mortality table or, at the 
option of the insurer, the annuity mortality table for 1949, ultimate, or any modification of either 
of these tables approved by the superintendent; 

(d) for group annuity and pure endowment contracts, excluding any disability and ac- 
cidental death benefits in such policies - the group annuity mortality table for 1951, any modifica- 
tion of such table approved by the superintendent, or, at'the option of the insurer, any of the tables 
or modifications of tables specified for individual annuity and pure endowment contracts; 

(e) for total and permanent disability benefits in or supplementary to ordinary poli- 
cies or contracts: 1) for policies or contracts issued on or after January 1; 1966 the tables of period 
2 disablement rates and the 1930 to’ 1950 termination rates of the 1952 disability study of the 
society of actuaries, with due regard to the type of benefit or any tables of disablement rates and 
termination rates, adopted after 1980 by the national association of insurance commissioners, that 
are approved by regulation promulgated by the superintendent for use in determining the mini- 
mum standard of valuation for such policies;'2) for policies or contracts issued on or after Janu- 
ary 1, 1961 and prior to January 1, 1966 either such tables or, at the option of the insurer, the class 
(3) disability table (1926); and 3) for policies issued prior to January 1, 1961 the class (3) disability 
table (1926). Any such table shall, for active lives, be combined with a mortality table PORE for 
calculating the reserves for life insurance policies; 

(f) for accidental death benefits in or supplementary to policies: 1) for policies is- 
sued on or after January 1, 1966, the 1959 accidental death benefits table or any accidental death 
benefits table, adopted after 1980 by the national association of insurance commissioners, that is. 
approved by regulation promulgated by the superintendent for use in determining the minimum 
standard of valuation for such policies; 2) for policies issued on or after January 1, 1961 and prior 
to January 1, 1966, either such table or, at the option of the insurer, the intercompany double 
indemnity mortality table; and 3) for policies issued prior to January 1, 1961; the intercompany 
double indemnity mortality table. 4) Either table shall be combined with a ate ree permit- 
ted for calculating the reserves for: life insurance policies; and 
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(g) for group life insurance, life insurance issued on the substandard basis and other 
special benefits --such tables as may be:approved by the superintendent. . 

(2) Except as provided in Paragraphs (3), (4) and (5) of this subsection and in Sishiddehitnal 
C, D and E of this section, the minimum standard for the valuation of all individual annuity and 
pure endowment contracts issued on or.after the operative date of this paragraph; as defined 
herein, and for all annuities and pure endowments purchased on or after such operative date un- 
der group annuity and pure endowment contracts, shall'be the commissioners reserve valuation 
methods defined in Paragraphs (1) and (2) of Subsection E of this section and the following tables 
and interest rates: 

(a) for individual annuity and pure bat tnotaentt sanrtaaet issued prior to July 1,1977, 
excluding any disability and accidental death benefits in such contracts, the 1971 individual an- 
nuity mortality table, or ‘any modification of this table approved by the superintendent, and: six 
percent interest for single premium immediate annuity contracts, and four percent iiinieets for all 
other individual annuity and pure endowment contracts; 

(b) for individual: single premium immediate annuity contracts issued: on or after 
dily 1, 1977, excluding any disability and accidental death benefits in such contracts -:the 1971 
individual annuity mortality table, or any individual annuity mortality table, adopted after 1980 
by the national association of insurance commissioners, that is approved by regulation promul- 
gated by. the superintendent for use in determining the minimum standard of valuation for such 
contracts, or any modification of these tablesapproved by the superintendent, and seven :and one- 
half percent interest; 

(c), for individual annuity:and pure endowment contracts issued on or after July 1, 
1977, other than single premium immediate annuity contracts, excluding any disability and ac- 
cidental death benefits in such contracts - the 1971 individual annuity mortality table, or any 
individual annuity, mortality table, adopted after 1980 by the national association of insurance 
commissioners, that is approved by regulation promulgated by the superintendent for use in de- 
termining the minimum standard of:valuation for such contracts, or any modification of these 
tables approved by the superintendent, and five and one-half percent interest for single premium 
deferred annuity.and pure endowment contracts and four and one-half percent interest for all 
other such individual annuity and pure endowment contracts; 

(d);. for all. annuities and pure endowments purchased prior ‘to suds: 1, 1977, under 
group annuity and pure:endowment contracts, excluding any disability and accidental death ben- 
efits purchased. under such contracts - the: 1971 group.annuity mortality table, or any modification 
of this table approved by the superintendent, and six percent interest; and 

(e) for all annuities and pure endowments purchased on or after July 1, 1977, un- 
der group annuity and pure endowment contracts, excluding any disability and accidental death 
benefits purchased under such contracts - the 1971 group annuity mortality table, or any group 
annuity mortality table, adopted after:1980 by the national association of insurance commission- 
ers, that is approved by regulation promulgated by the superintendent for use in determining the 
minimum standard of valuation for such annuities and pure endowments, or any modification of 
this table approved by the superintendent, and seven and one-half percent interest. 

(f) After July 1, 1973, any insurer may file with the superintendent a written no- 
tice of its election to comply with the provisions of this paragraph after a specified date before 
January 1, 1979, which shall be the operative date of this paragraph for such insurer, provided 
that an insurer may elect a different operative date for individual annuity and pure endow- 
ment contracts from that elected for group annuity and pure endowment contracts. If an 
insurer makes no such elegidonys the operative date Rf this parareanh for such insurer shall be 
January 1,.1979. . 

(3) The interest rates used in determiking the. minimum ating for the valuation of: 

(a) all life:insurance policies issued’in a particular calendar year, on or after the op- 
erative date of Subsection F of Section 59A-20-31 NMSA 1978; 

(b) . all individual annuity and pure endowment contracts issued in a peprsiulah c calen- 
dar year on or after January 1, 1982; . 

(c) all annuities and pure il ianenl ta purchased in a particular calendar year on or 
after January 1, 1982 under group annuity and pure endowment contracts; and 
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(d) the net increase, if any, in a particular calendar year after January 1, 1982, in 
amounts held under guaranteed interest contracts shall be the calendar a statutory valuation 
interest rates as defined in Paragraph (4) of this subsection. 

(4) The calendar year statutory valuation interest rates shall be ataieial as s follows 
and the results rounded to the nearest one-quarter of one percent: . 

(a) for life insurance, 

I = .03 + W(R1 - .03) + W/2 (R2 - .09); 

(b) for single premium immediate annuities and for annuity benefits simi viiigh life 
contingencies arising from other annuities with cash settlement options and for euarantesd inter- 
est contracts with cash settlement options, | 

I= .03 + W(R- .03) 

Sibctrs Rl is the lesser of Rand .09, R2 is the greater of R and .09; R is the Shelia interest rate 
defined in Subsection D of this section, and W is the foreioniad factor defined in Subsection C of 
this section; 

(c) .for other annuities with cash settlement options and guaranteed interest contracts 
with cash settlement options, valued on an issue year basis, except as stated in Subparagraph (b) 
of this paragraph, the formula for life insurance stated in Subparagraph (a) of this paragraph 
shall apply to annuities and guaranteed interest contracts with guarantee durations in excess of 
ten years and the formula for single premium immediate annuities stated in Subparagraph (b) of 
this paragraph shall apply to annuities and guaranteed interest contracts with guarantee dura- 
tion of ten years or less; 

(d) for other annuities with no cash settlement options and for guaranteed interest 
contracts with no cash settlement options, the formula for single premium immediate annuities 
stated in Subparagraph (b) of this paragraph shall apply; and 

(e) for other annuities with cash settlement options and guaranteed interest eontvabts 
with cash settlement options, valued on a change in fund basis, the formula for single Bates 
immediate annuities stated in Subparagraph (b) of this paragraph shall apply. 

(5) However, if the calendar year statutory valuation interest rate for any life insurance 
policies issued in any calendar year determined without reference to this sentence differs from the 
corresponding actual rate for similar policies issued in the immediately preceding calendar year 
by less than one-half of one percent, the calendar year statutory valuation interest rate for such 
life insurance policies shall be equal to the corresponding actual rate for the immediately preced- 
ing calendar year. For purposes of applying the immediately preceding sentence, the calendar 
year statutory valuation interest rate for life insurance policies issued in a calendar year shall'be 
determined for 1980.(using the reference interest rate defined for 1979) and shall be determined 
for each subsequent calendar year de Sie hpeld of when Subsection ‘F of Section 59A-20-31/NMSA 
1978 becomes operative. 

C. The weighting factors referred to in the formulas stated above are given in the rips 
tables: 

(1) Weighting Factors for Life Insurance: 


Guarantee 

Duration ~ ‘Weighting 
(Years) , ~~ Factors 
10 or less .50 
More than 10, but not more than 20 45 
More than 20 85 


For life insurance, the guarantee duration is the maximum number of years the life insurance 
can remain in force on a basis guaranteed in the policy or under options to convert to plans of life 
insurance with premium rates or nonforfeiture values or eiotle which are guaranteed in the origi- 
nal policy; 

(2) Weighting factor for nihil premium immediate atinradiie aus for annuity benefits in- 
volving life contingencies arising from other annuities with cash settlement options and guaran- 
teed interest contracts with cash settlement options: 

.80 
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(3) Weighting factors for other annuities and for guaranteed interest contracts, except as 
stated in Paragraph (2) of this subsection, shall be as specified in the tables set forth in Subpara- 
graphs (a), (b) and (c) of this paragraph, according to the rules and definitions set forth in Sub- 
paragraphs (d), (e) and (f) of this paragraph: 

: (a) For annuities and guaranteed interest contracts valued on an issue year basis: 


Guarantee Weighting Factor 


Duration for Plan Type 

(Years) -_ A B C 
5 or less: 80 .60 50 
More than 5, but not more than 10: ' io .60 .50 
More than'10, but not more than 20: 65 .50 45 
More than 20: A5 a, 19) 


(b) For annuities and guaranteed interest contracts valued on a change in fund basis, 
the factors shown in the table set forth in Subparagraph (a) of this paragraph increased by: 


Plan Type 
A B C 
ak Were AT Panates 5 


(c) For annuities and guaranteed interest contracts valued on an issue year basis 
(other than those with no cash settlement options) which do not guarantee interest on consid- 
erations received more than one year after issue or purchase and for annuities and guaranteed 
interest contracts valued on a change in fund basis which do not guarantee interest rates on con- 
siderations received more than twelve months beyond the valuation date, the factors shown in the 
table set forth in Subparagraph (a) of this paragraph or derived’as required in the table set forth 
in Subparagraph (b) of this paragraph increased by: 


Plan Type 
A B C 
UE, oe SUEL at Ud 


(d) For other annuities with cash settlement options and guaranteed interest con- 
tracts with cash settlement options, the guarantee duration is the number of years for which the 
contract guarantees interest rates in excess of the calendar year statutory valuation interest rate 
for life insurance policies with guarantee duration in excess of twenty years. For other annuities 
with no cash settlement options and for guaranteed interest contracts with no cash settlement op- 
tions, the guarantee duration is the number of years from the date of issue or date of purchase to 
the date annuity benefits are scheduled to commence. 

(e) Plan type as used in the above tables is defined as follows: 

Plan Type A: At any time policyholder may withdraw funds only: with an adjustment 
to reflect changes in interest rates or asset values since receipt of the funds by the insurer; or with- 
out such adjustment but in installments over five years or more; or as an immediate life annuity; 
or no withdrawal permitted. 

Plan Type B: Before expiration of the interest rate guarantee, policyholder may with- 
draw funds only: with an adjustment to reflect changes in interest rates or asset values since re- 
ceipt of the funds by the insurer; or without such adjustment but in installments over five years or 
more; or no withdrawal permitted. At the end of interest rate guarantee, funds may be withdrawn 
without such adjustment in a single sum or installments over less than five years. 

Plan Type C: Policyholder may withdraw funds before expiration of interest rate guar- 
antee in a'single sum or installments over less than five years either: without adjustment to re- 
flect changes in interest rates or asset values since receipt of the funds by the insurer; or subject 
only to a fixed surrender charge stipulated in the contract as a percentage of the fund. 
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(f) An insurer may elect to value guaranteed interest contracts with cash settlement 
options and annuities with cash settlement options on either an issue year basis or on:a change in 
fund basis. Guaranteed interest contracts with no cash settlement options and other annuities with 
no cash settlement options must be valued on an issue.year basis. As used in:‘Subsections B; C and 
D of this section, an issue year basis of valuation refers to a valuation basis under which the inter- 
est rate used to determine the minimum valuation standard for the entire duration of the annuity 
or guaranteed interest contract is the calendar year valuation interest rate for the year of issue or 
year of purchase of the annuity or guaranteed interest contract, and the change in fund basis of 
valuation refers to a valuation basis under which the interest rate used to determine the minimum 
valuation standard applicable to each change in the fund held under the annuity or guaranteed 
interest contract is the calendar year valuation interest rate for the year of the change in the fund. 

D. The reference interest rate referred to in Paragraph (4) of Subsection B of this section shall 
be defined as follows: 

(1) for all life insurance, the lesser of the average over a period of thirty-six months and 
the average over period of twelve months, ending on June 30 of the calendar year next preceding 
the year of issue, of the monthly average of the composite yield on seasoned corporate bonds, as 
published by Moody's investors service, incorporated; 

(2) for single premium immediate annuities and for annuity benefits involving life contin- 
gencies arising from other annuities with cash settlement options and guaranteed interest con- 
tracts with cash settlement options, the average over a period of twelve months, ending on June 30 
of the calendar year of issue or year of purchase, of the monthly average of the composite yield on 
seasoned corporate bonds, as published by Moody's investors service, incorporated; 

(3). for other annuities-with cash settlement options,and guaranteed interest. contracts 
with cash settlement options, valued on.a year of issue.basis, except as stated in Paragraph (2) of 
this subsection, with guarantee duration in excess of ten years, the lesser of the average over a 
period of thirty-six months.and the average over a period. of twelve months, ending on June 30, of 
the calendar year of issue or purchase, of the monthly average of the composite yield-on seasoned 
corporate bonds, as published by Moody's investors service, incorporated; 

(4) for other annuities with cash settlement options and guaranteed interest contracts with 
cash settlement options, valued on a year of issue basis, except as stated in Paragraph (2) of this 
subsection, with guarantee duration of ten years or less, the average over a period of twelve months, 
ending on June 30 of the calendar year of issue or purchase, of the monthly average of the compos- 
ite yield on seasoned corporate bonds, as published by Moody's investors service, incorporated; 

(5) for other annuities with no cash settlement options and for. guaranteed interest con- 
tracts with no cash settlement options, the average over a period.of twelve months, ending on 
June 30 of the calendar year of issue or purchase, of the monthly average of the composite yield on 
seasoned corporate bonds, as published by Moody's investors service; incorporated; 

(6) For other annuities with cash settlement options and guaranteed interest contracts 
with cash settlement options, valued on a change in fund basis, except as stated in Paragraph (2) 
of this subsection, the average over a period of twelve months, ending on June 380 of the calendar 
year of the change in the fund, of the monthly average of the composite yield on seasoned corpo- 
rate bonds, as published by Moody's investors service, incorporated; and 

(7), in the event that the national association of insurance commissioners determines that 
the monthly average of the composite yield on seasoned, corporate bonds, as published by. Moody's 
investors service, incorporated is no longer appropriate for the determination, of the reference in- 
terest rate, then an alternative method for determination of the reference interest rate, which is 
adopted by the national association of insurance commissioners and anpraved by regulation pro- 
mulgated by the superintendent may be substituted... 

KE. The reserve valuation method.shall be defined as follows: 4 

(1) Except as otherwise provided in.this'paragraph and Paragraph (2) of this subsection, 1 re- 
serves according to the national association of insurance commissioners reserve valuation method, 
for the life insurance and endowment benefits of policies providing for a uniform amount of insur- 
ance and requiring the payment. of uniform premiums, shall be the excess, if any, of the present 
value, at the date of valuation, of such future guaranteed benefits provided for by such policies, over 
the then present value of any future modified net premiums therefor. The modified net premiums 
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for any such policy shall be such uniform percentage of the respective contract premiums for such 
benefits that the present value, at the date of issue of the policy, of all such modified net premiums 
shall be equal to the sum of the then present value of such benefits provided for by the policy and 
the excess of Subparagraph (a) over Subparagraph (b) of this paragraph, as follows: 

(a) anet level annual premium equal to the present value, at the date of issue, of such 
benefits provided for after the first policy year, divided by the present value, at the date of issue, of 
an annuity of one per annum payable on the first and each subsequent anniversary of such policy 
on which a premium falls due; provided, however, that such net level annual premium shall not 
exceed the net level annual premium on the nineteen-year premium whole life plan for insurance 
of the same amount at an age of one year higher than the age at issue of such policy; and 

(b) anet one-year term premium for such benefits provided for in the first policy year. 

Provided that for any life insurance policy issued on or after January 1, 1985 for which the con- 
tract premium in the first policy year exceeds that of the second year and for which no comparable 
additional benefit is provided in the first year for such excess and which provides an endowment 
benefit or a cash surrender value or a combination thereof in an amount greater than such excess 
premium, the reserve according to the commissioners reserve valuation method as of any policy 
anniversary occurring on or before the assumed ending date defined herein as the first policy an- 
niversary on which the sum of any endowment benefit and any cash surrender value then available 
is greater than such excess premium shall, except as otherwise provided in Subparagraph (e) of 
this paragraph, be the greater of the reserve as ofsuch policy anniversary calculated as described 
previously in this paragraph and the reserve as of such policy anniversary calculated as previously 
described in this paragraph, but with: the value defined in Subparagraph (a) of this paragraph be- 
ing reduced by fifteen percent of the amount of such excess first year premium; all present values 
of benefits and premiums being determined without reference to premiums or benefits provided for 
by the policy after the assumed ending date; the policy being assumed to mature on such date as an 
endowment; and the cash surrender value provided on such date being considered as an endowment 
benefit. In making the above comparison the mortality and interest bases stated in Paragraphs (1), 
(3), (4) and (5) of Subsection B of this section and in Subsections C and D of this section shall be used. 

Reserves according to the commissioners reserve valuation method for: 1) life insurance poli- 
cies providing for a varying amount of insurance or requiring the payment of varying premiums; 
2) group annuity and pure endowment contracts purchased under a retirement plan or plan of 
deferred compensation, established or maintained by an employer (including a partnership or sole 
proprietorship) or by an employee organization, or by both, other than a plan providing individual 
retirement accounts or individual retirement annuities under Section 408 of the Internal Revenue 
Code, as now or hereafter amended; 3) disability and accidental death benefits in all policies and 
contracts; and 4) all other benefits, except life insurance and endowment benefits in life insurance 
policies and benefits provided by all other annuity and pure endowment contracts, shall be calcu- 
lated by a method consistent with the principles of this paragraph, except that any extra premi- 
ums charged because of impairments or special hazards shall be disregarded in the determination 
of modified net premiums; . 

(c) in no event shall an insurer's aggregate reserves for all life insurance policies ex- 
cluding disability and accidental death benefits, be less than the aggregate reserves calculated in 
accordance with the methods set forth in this paragraph and Paragraph (2) of this subsection and 
the mortality table or tables and rate or rates of interest used in calculating nonforfeiture benefits 
for such policies; ; ; 

(d) reserves for any category of policies, contracts or benefits as established by the 
superintendent, may be calculated, at the option of the insurer, according to any standards which 
produce greater aggregate reserves for such category than those calculated according to the mini- 
mum standard herein provided, but the rate or rates of interest used for policies and contracts, 
other than annuity and pure endowment contracts, shall not be higher than the corresponding 
rate or rates of interest used in calculating any nonforfeiture benefits provided for therein. 

Any such insurer which at any time shall have adopted any standard of valuation producing 
greater aggregate reserves than those calculated according to the minimum standard herein pro- 
vided may, with the approval of the superintendent, adopt any lower standard of valuation, but 
not lower than the minimum herein provided; but, for the purpose of this section, the holding of 
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additional reserves previously determined by a qualified actuary to be'necessary to render the 
opinion required by Section 59A-8-7: NMSA 1978 shall not be deemed to be the adoption of a 
higher standard of valuation; 

(e) if in any contract year the ertiis premium charged bie any insurer on any. policy. or 
contract is less:than the valuation net.premium for the policy or contract calculated by the method 
used:in calculating:the reserve thereon but using the minimum valuation standards of mortality 
and rate of interest, the minimum reserve required for such policy or contract shall be the greater 
of either the reserve calculated according to the mortality table, rate of interest, and method actu- 
ally used for such policy or contract, or the reserve calculated by the method actually used for such 
policy or contract but using the minimum standards of mortality and rate of interest and replacing 
the valuation net premium by the actual gross premium in each contract: year for which the valu- 
ation net premium exceeds the actual gross premium. The minimum valuation standards of mor- 
tality and rate of interest'referred to in this paragraph are those standards stated in pepsi 
(1),(8), (4) and (5) of Subsection B, of this section. 

Provided that for any life insurance policy issued on or after ERA aoe 1, 1985. for which the gross 
premium in the first policy year exceeds that of the second:year and for which no comparable addi- 
tional benefit is provided in the first year for such-excess and which provides an endowment benefit 
or a cash surrender value or a combination thereof in an amount greater than such excess:premium, 
the foregoing provisions of Subparagraph (e) of this paragraph shall be applied as if the method 
actually used in calculating the reserve for such policy were the method previously. described in 
this paragraph ignoring the unnumbered paragraph immediately following Subparagraph (b) of this 
paragraph. The minimum reserve at each policy anniversary of such a policy shall be the greater of 
- the minimum reserve calculated in accordance with the method'previously described in this para- 
graph, including the unnumbered paragraph immediately following Subparagraph (b), and the min- 
imum reserve calculated in accordance with Subparagraph (e), of this paragraph; and 

(f) in the case of any plan of life insurance which provides for future premium deter- 
mination; the amounts of which are to be determined by the insurer based on then estimates of 
future experience, or in the case-of any plan of life insurance or annuity which is of such a nature 
that the minimum reserves cannot be determined by the methods described in Paragraphs (1) and 
(2) of this subsection, the reserves which are held under any such plan must: 1) be appropriate in 
relation to the benefits and the pattern of premiums for that plan; and 2) be computed by a method 
which is consistent with the, principles of this standard valuation law, as determined by regula- 
tions promulgated by the superintendent, 

(2) -This paragraph shall apply to all annuity and pure endowment contracts other than 
group annuity and pure endowment contracts purchased under a retirement plan or plan of de- 
ferred compensation, established or maintained by an employer (including a partnership or sole 
proprietorship) or by an employee organization, or by both, other than a plan providing individual 
retirement accounts or individual. retirement annuities under Section 408 of the Internal Revenue 
Code, as now or hereafter amended. 

Reserves according to the commissioners annuity reserve method for benefits, under annuity 
or pure endowment contracts, excluding any disability and accidental death benefits in such con- 
tracts, shall be the greatest of the respective excesses of the present values, at the date of valua- 
tion, of the future guaranteed. benefits, including guaranteed nonforfeiture benefits, provided for 
by such contracts at, the end of each respective contract year, over the present value, at the date 
of valuation, of any future valuation considerations derived from future gross considerations, re- 
quired by the terms of such contract, that become payable prior to the end of such respective con- 
tract year. The future guaranteed benefits shall be determined by using the mortality table, if any, 
and the interest rate or rates, specified in such contracts for determining guaranteed benefits. The 
valuation considerations are the portions of the respective gross considerations applied under the 
terms of such contracts to determine nonforfeiture values. 


. History: Laws 1984, ch. 127, § 122; 1993, ch. 820, § For Section 408.of the Internal Revenue Code, referred 
20. - to in Subsections E(1)(b) and E(2), see 26 U.S. C. § 407. 
Cross references. — For operative date of Section 396° Recompilations. — Laws 2014, ch. 59, § 20 recompiles 
of the Insurance Code, the Standard Nonforfeiture Law, . former 59A-8-5 NMSA 1978 as 59A-8A-6 NMSA 1978. For 
see 59A-20-31K NMSA 1978. 3 rs effective date, see contingent effective date note below, 
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Contingent effective date. 
provided; 

A. The effective date of the provisions of Sections 15 
through 27 of this act is the January 1 of the first calendar 
year following the first July 1 after which the superintendent 
of insurance certifies to the New Mexico compilation commis- 
sion and the director of the legislative council service that; 

(1) the most recent version of the manual of valua- 
tion instructions adopted by the national association. of 
insurance commissioners has been adopted by the national 
association of insurance commissioners by an affirmative 
vote of at least forty-two members or three ‘fourths of the 
members voting; whichever is greater; 

(2) the Standard Valuation Law of the national as- 
sociation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by states that collectively rep- 
resent more than seventy- -five pereent of written direct pre- 
miums, as reported in the life, accident and health annual 
statements, the health annual statements and the ingtemal 
annual statements submitted for 2008; and 

(3) the Standard Valuation Law of the national as- 


pods 2014, ch. 59, § 55 


sociation of insurance commissioners, as amended in 2009, 


or legislation including substantially similar terms and 
provisions, has been enacted by at least forty-two of the fol- 
lowing fifty-five jurisdictions: 

(a) the fifty states of the United States; 

(b) American Samoa; 

(c) the Virgin Islands of the United States; 

(da) the District of Columbia; 

(e) Guam; and 

(f) Puerto Rico. 


ASSETS AND LIABILITIES 


59A-8-7 


C.. The effective date of the provisions of Sections 1 
through 14. and 28 through 54 of this act is July 1, 2014. 

The 1998 amendment, effective June 18, 1993, sub- 
stituted "Section 59A-20-31 NMSA 1978" for "Section 396 
(standard nonforfeiture law) of the Insurance Code" in 
Subsection A; in Subsection B; in the first sentence, sub- 
stituted "Section 59A-20-31 NMSA 1978" for "Section 396 
(standard nonforfeiture law) of the Insurance Code", in 


_ Paragraph (1), substituted "the commissioners" for "the 


national association of insurance commissioners" and 
inserted "life insurance" following "or in the case of", re- 
wrote Paragraph (1)(a), substituted "Section 59A-20-31 


- NMSA 1978" for "Section 396 of the Insurance Code" in 


Paragraph (1)(b), substituted."the commissioners' for "the 
national association of insurance commissioners" in the 
first sentence of Paragraph (2), designated the formerly 
undesignated last paragraph of: Paragraph (2) as Para- 
graph (2)(f), substituted "Section 59A-20-31 NMSA 1978" 
for "Section 396 of the Insurance Code" in Paragraph (3) 
(a) and in Paragraph (5); rewrote the introductory lan- 


' guage in Paragraph (3) in Subsection C; substituted "the 


B;_ If the requirements of Subsection A of this section : 


have not been met by, January.1, 2020, then Sections 15 
through 27 of this act shall not take effect. 


59A-8-6. Recompiled. 


Recompilations. — Laws 2014, ch. 59, § 17 recompiled 
and amended former 59A-8-6 NMSA 1978 as 59A-8A-3 
NMSA 1978, effective January 1, 2017. See compiler's note 
below, 

Compiler's notes. — Pursuant to Laws 2014, ch. 59, § 55, 
the effective date of Laws 2014, ch: 59, §§ 15 through 27 was 
January 1, 2017. On June 80, 2016, the superintendent of in- 
surance certified to the New Mexico compilation commission 
and the director of the legislative council service that: 

(1) the most recent version of the manual of valuation 
instructions adopted by the national association of insur- 
ance commissioners has been adopted by the national as- 
sociation of insurance commissioners by an affirmative 
vote of at least forty-two members or three-fourths of ion 
members voting, whichever is greater; 

(2) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 


59A-8-7. Recompiled. 


Recompilations. — Laws 2014, ch. 59, § 18 recompiled 
and amended former 59A-8-7 NMSA 1978 as 59A-8A-4 
NMSA 1978, effective January 1, 2017. See compiler's 
note below. 

Compiler's notes. — Pursuant to Laws 2014, ch. 59, § 55, 
the effective date of Laws 2014, ch. 59, §§ 15 through 27 was 
January 1, 2017. On June 80, 2016, the superintendent of in- 
surance certified to the New Mexico compilation commission 
and the director of the legislative council service that: 

(1) the most recent version of the manual of valuation 
instructions adopted by the national association of insur- 
ance commissioners has been adopted by the national 
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monthly average of the composite yield on seasoned cor- 
porate bonds" for "Moody's corporate bond yield average 
- monthly average corporates" throughout Subsection D; 
redesignated former Subsection E as Subsection D(7); 
inserted the introductory language i in Subsection HE; sub- 
stituted "the commissioners" for "the national. association 
of insurance commissioners" in the first sentence of the 
fourth and fifth paragraphs in Subsection E(1)(b), added 
the language beginning "but, for the purpose of this sec- 
tion" at the end in Subsection K(1)(d); and made stylistic 
changes throughout the section, 


or legislation including substantially similar terms and 
provisions, has been enacted by states that collectively 
represent more than seventy-five percent of written di- 
rect premiums, as reported in the life, accident and health 
annual statements, the health annual statements and 
the fraternal annual statements submitted for 2008; and 
(8) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions;‘has been enacted by at least forty-two of the 
following fifty-five jurisdictions: 
‘(a) the fifty states of the United States; 

(b) American Samoa; 

(e) ‘the Virgin Islands of the United seine’ 

(d) the District. of Columbia; e: 

(e) Guam; and 

(f) Puerto Rico. 


association of insurance commissioners by.an.affirmative 
vote of at least forty-two members or three-fourths of the 
members voting, whichever is greater; 

(2) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by states that collectively 
represent more than seventy-five percent of written di- 
rect premiums, as reported in the life, accident and health 
annual statements, the health annual statements and 
the fraternal annual statements submitted for 2008; and 
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(8) the Standard Valuation Law of the national asso- (b) American Samoa; 
ciation of insurance commissioners, as amended in 2009, (c) the Virgin Islands of the United States; 
or legislation including substantially similar terms and (d) the District of Columbia; 
provisions, has been enacted by at least forty-two of the (e) Guam; and 
following fifty-five jurisdictions: (f) Puerto Rico. 


(a) the fifty states of the United States; 


59A-8-7.1. Continued liability after assumption reinsurance transactions. 


_ A ceding insurer shall remain jointly and. severally liable with an unauthorized assuming in- 
surer on ceded contracts or policies for which assumption certificates have been issued covering 
risks resident in this state until such time as: 
A. the assuming insurer obtains a certificate of authority to transact the applicable kind of 
insurance in this state; or 
B. the assuming insurer deposits with the superintendent a ha at deposit in an amount equal 
to the greater of: . 
(1) one hundred thousand dollars ($100,000); or 
(2) twenty thousand dollars ($20,000) plus the statutory reserves required of an alitho- 
rized insurer for the contracts papuEaed: ' 


Hislow 1978 Comp., § 59A-8-7.1, enacted by Laws 
1993, ch. 320, § 23. 


59A-8-8. Loss reserves. 


A. Each authorized insurer shall maintain reserves in such amount’as is' requisite to cover 
losses and claims incurred and unpaid, together with related adjustment and settlement expense, 
whether reported or unreported as at financial statement date. In computing or approving such 
reserves the superintendent may estimate any portion which it is not practicable to compute ac- 
curately for [due to] failure to receive notice or otherwise. 

B. Whenever the loss and loss expense experience of an insurer shows that its loss reserves, 
however calculated, are inadequate, the superintendent may require the insurer to manabaash ad- 
a reserves, ei 


History: Laws 1984, ch, 127, § 125, Bracketed material. — The bracketed material was 
inserted by the compiler and it is not. part of the law. 


59A-8-9. Unearned premium reserve, casualty, vehicle, property, marine 
and surety insurances. 


As to property, casualty, vehicle and surety insurance, and marine and transportation insurance 
other than as provided in Section 59A-8-10 NMSA 1978, the insurer shall maintain as a liability 
an unearned premium reserve on policies in force computed as follows: fifty percent of the gross 
premium in force on policies having one year or less to run and pro rata on those for longer periods, 
or pro rata for all premiums in force. 


History: Laws 1984, ch. 127, § 126; 1997, ch. 121, § 4. "As to surety risks the minimum unearned premium re- 

The 1997 Amendiient, effective ane 20, 1997, subst: serve shall be the aggregate of the net premiums for the 
tuted "Section 59A-8-10 NMSA 1978" for "Section 127 of entire term instead of the unexpired portion thereof",. 
this article" and deleted the second sentence, which read: 


59A-8-10. Unearned premium reserve, marine and transportation 
insurance. 


As to marine and transportation insurance, the entire amount of premiums on trip risks not 
terminated shall be deemed unearned; and the superintendent may require the insurer to carry a 


624 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-8-11 ASSETS AND LIABILITIES 59A-8-13 


reserve equal to one hundred percent of premiums on trip risks written during the month ended 
as of the date of statement. 


History: Laws 1984, ch. 127, § 127. 


59A-8-11. Title insurance reserves. 


A. As to title insurance the insurer shall set up and maintain unearned premium reserves as 
follows: 

(1) as to guaranties and policies on property in this state issued prior to January 1, 1957, 
the insurer shall reserve initially a sum equal to ten percent of gross premiums therefor. The 
sum so accumulated may be reduced by five percent thereof at the end of each calendar year 
thereafter; 

(2) as to guaranties and policies on property in this state issued on and after January 1, 
1957, the insurer shall reserve initially a sum equal to ten percent of the gross risk premium 
therefor. At end of each calendar year following the year in which the guaranty or policy was is- 
sued the insurer may reduce the sum so reserved by five percent thereof. 

B. The sums so reserved initially, or maintained thereafter, in accordance with the above 
provisions shall be considered unearned portions of the gross risk premiums on such guaran- 
ties or policies and shall be shown as a liability of the insurer in determining its financial 
condition. . 

C. Ifa title insurer on withdrawing from the title insurance business in this state desires to re- 
insure with another title insurer all its title guaranties or policies in this state, the superintendent 
may require the reinsurer to increase its unearned premium reserve by an amount not greater 
than the unearned premium reserve required of the withdrawing insurer as to the guaranties and 
policies so reinsured. 

D. The term "gross risk premium" as used in this action [section] shall not include charges for 
abstracting, record searching, escrow and closing services and other related services which may 
be provided by the insurer, or costs and expenses of examinations of title, or premiums paid for 
reinsurance. : 


History: Laws 1984, ch. 127, § 128. ANNOTATIONS 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
: ' Jur, 2d Insurance § 62. 


44 C.J.S, Insurance § 112. 


59A-8-12. Mortgage guaranty contingency reserve. 


A. Casualty or surety insurers insuring real property mortgage or deed of trust lenders against 
loss by nonpayment of the indebtedness shall maintain a contingency reserve for protection of 
policyholders against the effects of adverse economic cycles. 

B. The insurer shall contribute to such contingency reserve fifty percent of net premiums 
(gross premiums less premiums returned to policyholders) written on such insurance remaining 
after establishment of the unearned premium reserve. 

C. Subject to the superintendent's approval, the contingency reserve shall be available for pay- 
ment of losses only when the insurer's incurred losses in any one (1) calendar year exceed the rate 
formula expected losses by ten percent of the related earned premiums. 


History: Laws 1984, ch. 127, § 129. 


59A-8-13. Valuation of bonds. 


A. Subject to the provisions of Subsections B, C and D of this section, all bonds or other evi- 
dences of debt having a fixed term and rate of interest held by an insurer may, if amply secured 
and not in default as to principal or interest, be valued as follows: 
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(1) if purchased at:par, at the par value; and 

(2) if purchased above or below par, on the basis of the purchase price diijnated so as to 
bring the value to par at maturity and so as to yield in the meantime the effective rate of interest 
at which the purchase was made. , 

B. The purchase price shall in no event be taken at a higher figure than actual market value at 
time of purchase, plus incidental costs of acquisition of the securities, 

C. No such security shall be carried at above the call price for the entire issue Adena any 
period within which the security may be so called, and premiums paid at purchase shall be 
amortized by the scientific method to the first call date at which the entire issue may be re- 
deemed. 

D. Obligations subject to amortization under the published findings of the national association 
of insurance commissioners shall be carried at their amortized values. Obligations which do, not 
qualify for amortization shall be reported at their market value or book value based upon an, am- 
ortized computation, whichever is lower. 


History: Laws 1984, ch. 127, § 130; 1987, ch. 259,§9; .. the subsection and deleted "or, in lieu of such method, ac- 


1998, ch. 320, § 24. cording to such accepted method of valuation as the su- 
The 1998 amendment, effective June 18, 1993, in perintendent approves" at the end of heidi abe (2); and 
Subsection A, added. "Subject to the provisions of Sub- rewrote Subsections C and D. 


sections B, C, and D of this section" at the beginning of 


59A-8-14. Valuation of other securities. 


A. .Common stocks shall be valued at.their market value, as determined by customary method, 
or, at the option of the company, they may be carried at cost if cost is less than market value. Ifno 
publicly traded market quotation is available, the value of the stocks shall be based on the pro rata 
share of the issuing company’s net worth as shown by its audited financial statements or, in the 
case of an insurance company, the pro rata share of its statutory net worth. 

B. Preferred. stocks shall be valued in accordance with procedures aeninailrated periodically by 
the securities valuation office of the nationalassociation of insurance commissioners. 

C. Stock of an insurer's subsidiary shall be valued only on the basis of value of the assets of the 
subsidiary that would constitute lawful investments of the insurer if acquired or held directly by 
the insurer. ' 


History: 1978 Comp., § 59A-8-14, enacted by Laws Laws 1984, ch. 127, § 131, and enacted a new section, ef- 
19983, ch. 320, § 25. fective June 18, 1993. 

Repeals and reenactments. — Laws 1993, ch. 320, § 
25 repealed former 59A-8-14 NMSA 1978, as enacted by 


59A-8-15. Valuation of property. 


ok 


A. Real property held by a company may be valued at not more than: its cost plus the cost of 
capitalized additions and permanent improvements, less depreciation, or its fair market value as 
determined by appraisal within the most recent three years, whichever is less. Depreciation shall 
be computed under the straight line method or, at the option of the company, under any other 
method resulting in larger accumulated depreciation at any given time. Depreciation of any build- 
ings shall be based upon an estimated useful life of not more than fifty years. 

‘B. Property acquired in satisfaction of a debt shall be valued at its fair market value or the 
amount of the debt, including capitalized taxes and expenses, whichever amount is less. 


History: 1978 Comp., § 59A-8-15, enacted by Laws Laws 1984, ch. 127, § 182, and enacted a new section, ef- 
1993, ch. 320, § 26. fective June 18, 1993, 

Repeals and reenactments, — Laws 1998, ch. 320, § 
26 repealed former 59A-8-15 NMSA 1978, as enacted by ; 
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59A-8-16. Valuation of purchase money mortgages. 


Purchase money mortgages or deeds of trust on real property referred to in Subsection A of 
Section. 132 [59A-8-15 NMSA 1978] of this article shall be valued in an amount not exceeding 
acquisition cost of the real property covered thereby or ninety percent of the fair value of the real 
property, whichever is less. 


History: Laws 1984, ch. 127, § 133. 


ARTICLE 8A 


Standard Valuation 


Sec. 

59A-8A-1. Short title. 

59A-8A-2. Definitions. | 

59A-8A-3. Reserve valuation. 

59A-8A-4. Actuarial opinion prior to operative date of 
valuation manual. 

59A-8A-5. Actuarial opinion after operative date of valu- 
ation manual. 

59A-8A-6. Rule-based reserve valuation methods. 

59A-8A-7. Minimum standards for accident and health 
insurance contracts. 


59A-8A-1. Short title. : 


Sec. 

59A-8A-8. Valuation manual for policies issued on or af- 
ter operative date of valuation manual. 

59A-8A-9. Requirements of a principle-based valuation. 

59A-8A-10. Experience reporting for policies in force on 
or after operative date of valuation man- 
ual. 

59A-8A-11. Confidentiality. 

59A-8A-12. Single state exemption. 


Chapter 59A, Article 8A NMSA 1978 may be cited as the "Standard Valuation Law". 


History: 1978 Comp., § 59A-8A-1, enacted by Laws 
2014, ch. 59, § 15. 

Compiler's notes. — Pursuant to Laws 2014, ch. 59, § 
55, the effective date of Laws 2014, ch. 59, $§ 15 through 
27 was January 1, 2017. On June 30, 2016, the superin- 
tendent of insurance certified to the New Mexico compila- 
tion commission and the director of the legislative council 
service that: 

(1) the most recent version of the manual of valuation 
instructions adopted by the national association of insur- 
ance commissioners has been adopted by the national as- 
sociation of insurance commissioners by an affirmative 
vote of at least forty-two members or three-fourths of the 
members voting, whichever is greater; 

(2) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by states that collectively 
represent more than seventy-five percent of written direct 


59A-8A-2. Definitions. 
As used in the Standard Valuation Law: 


premiums, as reported in the life, accident and health an- 
nual statements, the health annual statements and the 
fraternal annual statements submitted for 2008; and 

(8) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by at least forty-two of the 
following fifty-five jurisdictions: 

(a) the fifty states of the United States; 

(b) American Samoa; . F 

(c) the Virgin Islands of the United States; 
(d) the District of Columbia; 

(e) Guam; and. 

(f) Puerto Rico. 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


A. “accident and health insurance" means a policy that reflects morbidity risk and provides 
protection against economic loss resulting from an accident, a sickness or a medical condition and 
includes policies identified by the valuation manual as accident and health insurance; 

B. "appointed actuary" means a qualified actuary who is appointed pursuant to the valuation 
manual to prepare the actuarial opinion required by Section 59A-8A-5 NMSA 1978; 

C. "company" means an entity that has written, issued or reinsured life insurance contracts, 


accident and health insurance contracts or deposit-type contracts in New Mexico and has at least 
one contract for a life insurance, accident and health insurance or deposit-type policy in force or on 
claim or an entity that has written, issued or reinsured life insurance contracts, accident and health 
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insurance contracts or deposit-type contracts in any state and is required to hold a certificate of 
authority to write life insurance, aocdent and ings insurance or depositityine contracts in New 
Mexico; 

D., "deposit-type contract" means a dotelict that does not tefiéet mortality or morbidity ries 
and includes contracts identified by the valuation manual as deposit-type contracts; ' 

E. "life insurance" means a policy that reflects mortality risk and includes annuity policies, 
pure endowment policies and policies identified by the valuation manual as life insurance; 

F. "operative date of the valuation manual" means the January 1 of the first calendar year fol- 
lowing the first July 1 after which the following have occurred: 

(1) the valuation manual has been adopted by the national association of insurance com- 
missioners by an affirmative vote of at least foriskye members or three-fourths of the members 
voting, whichever is greater; 

(2) the Standard Valuation Law of the sepeaen association of insurance commissioners, as 
amended in 2009, or legislation including substantially similar terms and provisions, has been en- 
acted by states that collectively represent more than seventy-five percent of written direct premi- 
ums, as reported in the life, accident and health annual statements, the health annual statements 
and the fraternal annual statements submitted for 2008; and 

(3). the Standard Valuation Law of the national association of insurance commissioners, 
as amended in 2009, or legislation including substantially similar terms ‘and provisions, has been 
enacted by at least forty-two of the following fifty-five jurisdictions: 

(a) the fifty states of the United States; 

(b) American Samoa; 

(c) the Virgin Islands of the United States; 
(d) the District of Columbia; 

(e) Guam; and 

(f) Puerto Rico; 

G. "policyholder behavior" means an action that a Hac these pe a contract holder or a person 
who has the right to elect options, such asa certificate holder, may take pursuant to a policy or 
contract that is subject to the Standard Valuation Law and, if allowed pursuant to the policy or 
contract, includes lapses, withdrawals, transfers, deposits, premium payments, loans and-annui- 
tization and benefit elections, but excludes events of mortality or morbidity that result in benefits 
prescribed i in their essential aspects by the terms of the policy or contract; 

H. "principle-based valuation" means a reserve valuation that uses one or more methods or, 
one or more assumptions determined by the insurer ‘and that is required to comply with Sec- 
tion 59A-8A-9 NMSA 1978; 

I. "qualified actuary" means, on or after the operative date of the valuation manual, an individ- 
ual who, according to the applicable qualification standards of the American academy of actuaries, 
is qualified to sign the applicable statement of actuarial opinion and who meets the applicable 
requirements indicated by the valuation manual; 

J. "tail risk" means a risk that occurs either when the frequency of low- probability events is 
higher than expected under a normal probability distribution or when events of very significant 
magnitude are observed; and 

K. "valuation manual" means the most recent version of the manual of valuation instructions 
adopted by the national association of insurance commissioners. 


History: 1978 Comp., § 59A-8A-2, enacted. by Laws vote of at least forty-two members or three-fourths of the 


2014, ch. 59, § 16. ~ * members voting, whichever is greater; 

Compiler" s notes. — Pursuant to Laws 2014, ch. 59, § '(2) -the Standard Valuation Law of the national asso- 
55, the effective date of Laws 2014, ch, 59, 8§ 15 through ciation of insurance commissioners, as amended in 2009, 
27 was January 1, 2017. On June 30, 2016, the superin- or legislation including substantially similar terms and 
tendent of insurance certified to the New Mexico compila- provisions, has been enacted by states that collectively 
tion commission and the director of the ak SE council.’ represent more than seventy-five percent of written direct 
service that; premiums, as reported in the life, accident and health an- 

(1) the most recent version of the witha of valuation nual statements, the health annual statements and the 
instructions adopted by the national association of insur- fraternal annual statements submitted for 2008; and 
ance commissioners has been adopted by the national as- (3) the Standard Valuation Law of the national asso- 
sociation of; insurance, commissioners by an affirmative . ciation of insurance commissioners, as amended in 2009, 
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or legislation including substantially similar terms and (e) Guam; and 

provisions, has been enacted by at least forty-two of the (f) Puerto Rico. 

following fifty-five jurisdictions: Severability. — Laws 2014, ch. 59, § 54 provided that 
(a) the fifty states of the United States; if any part or application of the provisions of Laws 2014, 
(b) American Samoa; ch, 59 is held invalid, the remainder or its application to 


(c) the Virgin Islands of the United Btated; other situations or persons:shall not be affected. 
(d) the ie bes of Columbia; 


59A-8A-3. po peace valuation. 


A. For policies and contracts issued prior to the operative date of the valuation manual: 

(1). the superintendent shall annually value, or cause to be valued, the reserve liabilities 
(hereinafter called reserves) for all outstanding life insurance policies and annuity and pure en- 
dowment contracts of every life insurer authorized to do business in New Mexico and that are 
issued on or after the operative date of Section 59A-20-31 NMSA 1978, except that, for an alien 
insurer, the value is limited to the alien insurer's United States business. In calculating such 
reserves the superintendent may use group methods and approximate averages for fractions of 
a year or otherwise. In lieu of valuation of reserves herein required of a foreign or alien insurer, 
the superintendent may accept any valuation made, or caused to be made, by the insurance super- 
visory official of any state or other jurisdiction when such valuation complies with the minimum 
standard provided by the Standard Valuation Law; 

(2) the provisions of Sections 59A-8A-6 and 59A-8A-7 NMSA 1978 apply, as appropriate, 
to a policy or contract that is subject to the provisions of the Standard Valuation Law and-that is 
issued on or after the operative date of Section 59A-20-31 NMSA 1978 but prior to the operative 
date of the valuation manual. The provisions of Sections 59A-8A-8 and 59A-8A-9 NMSA 1978 do 
not apply to a policy or contract that is subject to the provisions of the Standard Valuation Law 
and that is issued on or after the operative date of Section 59A-20-31. NMBA 1978 but prior to the 
operative date of the valuation manual; and 

(3) the minimum standard for the valuation of a policy or contract that is issued prior to 
the operative date of Section 59A-20-31 NMSA 1978 is the minimum cbenaarc SEN Be in the 
laws in effect immediately prior to that date. 

B. For a policy or contract that is issued on or after the operative date of the valuation manual: 

(1) the superintendent shall annually value, or cause to be valued, the reserve liabilities, 
hereinafter called reserves, of all outstanding life insurance, annuity and pure endowment, ac- 
cident and health and deposit-type contracts of a life insurer authorized to do business in New 
Mexico that are issued on or after the operative date of the valuation manual. In the case of a 
foreign or alien insurer, the superintendent may, in the alternative, accept a valuation made, or 
caused to be made, by the insurance supervisory official of a state or other jurisdiction if that valu- 
ation complies with the minimum standard provided in the Standard Valuation Law; and 

(2) the provisions of Sections 59A-8A-8 and 59A-8A-9 NMSA 1978 apply to all policies’and 
contracts issued on or after the operative date of the valuation manual. 

C. Inno event shall the aggregate reserves for all policies, contracts and benifits issued prior to 
the operative date of the valuation manual be less than the aggregate reserves determined by the 
qualified actuary to be necessary to render the opinion required by Section 59A-8A-4 NMSA 1978. 


History: Laws 1984, ch. 127, § 123; 1993, ch. 320, § the superintendent to certify the amount of reserves, and 
21; § 59A-8-6 recompiled and amended as § 59A-8A-3 added "New Mexico;and that are issued on or after the 
by Laws 2014, ch. 59, § 17, operative date of Section. 59A-20-31 NMSA 1978, except 

Recompilations. — Laws 2014, ch. 59, § 17 recompiled that, for an alien insurer, the value is limited to the alien 
and amended former 59A-8-6 NMSA: 1978 as 59A-8A-3 insurer's United States business", in’ the third sentence, 
NMSA 1978. after "the minimum standard provided", deleted language 

The 2014 4, apy, id effective coe Sveti) 1, 2017, pro-., | which authorized the superintendent to accept a valuation 
vided for the valuation of reserves pursuant to the valu- by another state if the other state accepted the certificate 
ation manual; in the section heading, deleted "Annual" of valuation of the superintendent in which the aggregate 
and added "Reserve", and after "valuation", deleted "re-. reserves would be as large as if they had been computed 
serves"; in Subsection A, added the introductory sentence; as proyided by the law of the other state, and added."by 
in Subsection A, Paragraph (1), in the first sentence, af- the Standard Valuation Law"; in Subsection A, added 
ter "authorized to do business in", deleted language which Paragraphs (2) and (3); added Subsection B; in Subsec- 
provided that for an alien insurer, the valuation shall be tion C, after "contracts and benefits", added "issued prior 
limited to its United States business and which required to the operative date of the valuation manual", and after 
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"Section", changed "59A-8-7" to '"59A-8A-4"; deleted former 
Subsection C, which authorized the insurer to increase the 
standards of mortality in particular cases; and deleted for- 


mer Subsection D, which required i insurers to maintain an _ 


active life reserve for health insurance policies. 

Compiler's notes. — Pursuant to Laws 2014, ch. 59, § 
55, the effective date of Laws 2014, ch. 59, §§ 15 through 
27 was January 1, 2017. On June 30, 2016, the superin- 
tendent of insurance certified to the New Mexico compila- 
tion commission and the director of the legislative council 
service that: 

(1) the most recent version of the manual of valuation 
instructions adopted by the national association of insur- 
ance commissioners has been adopted by the national as- 
sociation of insurance commissioners by an affirmative 
vote of at least forty-two members or three-fourths of the 
members voting, whichever is greater; 

(2) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by states that collectively 
represent more than seventy-five percent of written direct 
premiums, as reported in the life, accident and health an- 
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(3) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by at least ere of the 
following fifty-five jurisdictions: 

(a) the fifty states of the United States; 

(b) American Samoa; — 

(c) the Virgin Islands of the United States; 
(d) the District of f Colamista 

(e) Guam;and:' <=" 

(f) Puerto Rico. 

Severability. — Laws 2014, ch, 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 

ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 

The 1998 amendment, effective June 18, 1993, substi- 
tuted "reserves" for "life policies" in the section heading, 
and added Subsections D and EH. : 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance §§ 56, 62. 


44 CJS. I 15 et seq., 112. 
nual statements, the health annual statements and the sai nS pita: 


fraternal annual statements submitted for 2008; and 


59A-8A-4. Actuarial opinion prior to operative date of valuation manual. 


A. This section applies to actuarial opinions issued prior to the operative date of the valuation 
manual, 

B. Every life insurer doing business in New Mexico shall annually submit the opinion of a 
qualified actuary as to whether the reserves and related actuarial items held in support of the 
policies and contracts specified by the superintendent by regulation are computed appropriately, 
are based on assumptions that satisfy contractual provisions, are consistent with prior reported 
amounts and comply with applicable laws of New Mexico, The superintendent by regulation shall 
define the specifics of this opinion and add any other items deemed to be necessary to its scope. 

C.. Every life insurer, except.as exempted by or pursuant to regulation, shall also annually in- 
clude in the opinion required by Subsection B of this section, an opinion of the same qualified actu- 
ary as. to whether the reserves and related actuarial items held in support of the policies and con- 
tracts specified;by the superintendent by regulation, when considered in light of the assets held 
by the insurer with respect. to the reserves and related actuarial, items, including but not limited 
to the investment: earnings on the assets and the considerations anticipated to be received and 
retained under the policies and contracts, make adequate provision for the insurer's obligations 
under. the policies and contracts, including but not limited to the benefits under and expenses as- 
sociated with the policies and contracts. The superintendent may provide by regulation for a tran- 
sition period for establishing any higher reserves that the qualified actuary may deem necessary 
in order to render the.opinion required by this section. 

D,. Every opinion required by Subsection C of this section shall be governed by the faliewina 
provisions: 

(1) a memorandum, in form and substance acceptable to the superintendent as specified 
by regulation, shall be prepared to support each actuarial opinion; and ° 

(2) ifthe insurer fails to provide a supporting memorandum at the request of the superin- 
tendent within a period specified by rule or if the superintendent determines that the supporting 
memorandum provided by the insurer fails to meet the standards prescribed by the regulations or 
is otherwise unacceptable to the superintendent, the superintendent may engage a qualified actu- 
ary at the expense of the insurer to review the opinion and the basis for the. eninian and pee 
such supporting memorandum as is required by the superintendent. 

EK. Every opinion required by this section shall be governed by the following barat 

(1). the opinion shall be submitted with the annual statement reflecting the: valuation of 
such reserve liabilities for each year ending on or after December 31, 1994; 
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(2) the opinion shall apply to all business in force, including individual and group health 
insurance plans in form and substance acceptable to the superintendent as specified by regulation; 

(3) the opinion shall be based on standards adopted from time to time by the actuarial 
standards board and on such additional standards as the superintendent may by regulation pre- 
scribe; 

(4) in the case of an opinion required to be submitted by a foreign or alien insurer, the su- 
perintendent may accept the opinion filed by that insurer with the insurance supervisory official 
of another state if the superintendent determines that the opinion reasonably meets the require- 
ments applicable to an insurer domiciled in New Mexico; 

(5) for the purposes of this section, "qualified actuary" means a member in.good standing 
of the American academy of actuaries who meets the requirements set forth in such regulations; 

(6) except in cases of fraud or willful misconduct, the qualified actuary shall not be liable 
for damages to any person, other than the insurer and the superintendent, for any act, error, omis- 
sion, decision or conduct with respect to the actuary's opinion; 

(7) disciplinary action by the superintendent against the insurer or the qualified actuary 
shall be defined in regulations by the superintendent; 

(8) except as provided in Paragraph (12) of this subsection, the documents, materials and 
other information that constitute a memorandum in support of the opinion and that are in the pos- 
session or control of the office of superintendent of insurance, and other materials provided by the 
company to the superintendent in connection with the memorandum, are confidential and are not 
subject to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. Nothing in this 
section shall be construed as a grant of privilege or confidentiality or a bar to production. of that infor- 
mation by an insurer in a civil suit, whether or not the office of superintendent of insurance is a party; 
provided that the superintendent may use the documents, materials or other information in the fur- 
therance of a regulatory or legal action brought in the course of the superintendent's official duties; 

(9) neither the superintendent nor any person who receives documents, materials or other 
information while acting pursuant to the authority of the superintendent shall be permitted or 
required in a private civil action to testify on the confidential documents, materials or intormation 
subject to Paragraph (8) of this subsection;) 

(10) to assist in the performance of the superintendent's duties, the erecntendent may: 

(a) if the recipient agrees to maintain the confidentiality and'privilege of the docu- 
ment, material or other information, share documents, materials or other information, including 
the confidential and privileged documents, with a state, federal or international regulatory agency, 
with the national association of insurance commissioners, its affiliates or its subsidiaries and with 
state, federal and international law enforcement ‘authorities; 

(b) receive documents, materials or information, including that which is otherwise 
confidential and privileged, from the national association of insurance commissioners, its affiliates 
or its subsidiaries and from regulatory and law enforcement officials of other foreign or domestic 
jurisdictions if the superintendent maintains as confidential or privileged a document; material 
or other information received with notice or the understanding that the content is confidential or 
privileged pursuant to the laws of the jurisdiction from which the information originates; and 

(c) -consistent with Paragraphs (8) through (10) of this subsection, enter into ‘agres: 
ments governing sharing and the use of information; 

(11) a disclosure to or a sharing by the superintendent pibvedunt to this section does not 
constitute a waiver of an applicable privilege or claim of ae ae in the documents, materi- 
als or information; and 

(12) a memorandum in support of the opinion and any other material provided by the in- 
surer to the superintendent in connection therewith may be subject to subpoena for the purpose of 
defending an action seeking damages from the actuary who submitted the memorandum by rea- 
son of any action required by this section or by regulations promulgated hereunder; provided, how- 
ever, that the memorandum or other material may otherwise be released by the superintendent, 
with the written consent of the insurer, or to the American academy of actuaries upon request 
stating that the memorandum or other material is required for the purpose of professional disci- 
plinary proceedings and setting forth procedures satisfactory to the superintendent for preserving 
the confidentiality of the memorandum or other material. Once any portion ‘of the confidential 
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memorandum is cited by the insurer in its marketing or is cited before any governmental agency 
other than a state insurance department or is released by the insurer to the news media, all por- 
tions of the confidential memorandum shall be no longer confidential. k,n: 


History: 1978 Comp., § 59A-8-7, enacted by Laws 
1993, ch. 320, § 22; recompiled and amended as § 
59A-8A-4 by Laws 2014, ch. 59, § 18. 

Recompilations. — Laws 2014, ch. 59, § 18 recompiled 
and amended former 59A-8-7- NMSA 1978 as 59A-8A-4 
NMSA 1978, 

The 2014 amendment, effective January 1, 2017, pro- 
vided for the confidentiality and sharing of certain informa- 
tion under the control of the superintendent; in the catch- 
line, after "opinion", deleted "of reserves" and added "prior to 
operative date of valuation manual"; in Subsection A, after 
"This section", deleted "shall’become operative on January 1, 
1995 for calendar years 1994 and thereafter" and added Nap. 
plies to actuarial opinions issued prior to the operating date 
of the valuation manual"; in Subsection D, Paragraph (2), af- 
ter "request of the superintendent", added "within a period 
specified by rule or if the superintendent’; in Subsection H, 
added Paragraphs (8), (9), (10) and (11); and’ in Subsection 
E, Paragraph (12), in the first sentence, after "in connection 
therewith", deleted "shall be kept confidential by the super- 
intendent and shall not be made public and shall not" and 
added "may", after "subpoena", deleted "other than", and af- 
ter "seeking damages from", deleted "any person" and added 
"the actuary who submitted the memorandum". 


Compiler's notes. — Pursuant to Laws; 2014, ch. 59, §.: 


55, the effective date of Laws 2014, ch. 59, §§ 15 through 
27 was January 1, 2017. On June 30, 2016, the superin- 
tendent of insurance certified to the New Mexico compila- 


(1) the most recent version of the manual of valuation 
instructions adopted by the national association of insur- 
ance commissioners has been adopted by the national as- 
sociation of insurance commissioners by an affirmative 


: vote of at least forty-two members or three-fourths of the 


members voting, whichever is greater; 

(2) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by states that collectively 
represent more than seventy-five percent of written direct 


‘premiums, as reported in the life, accident and health an- 
nual statements, the health annual statements and the 


fraternal annual statements submitted for 2008; and 

(8) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
prmnaine, has been enacted by at least forty-two. of the 

ollowing fifty-five jurisdictions: 
(a) the fifty states of the United States; 
(b) American Samoa; 
(c). the Virgin Islands of the United Siatas: 
(d) the District of Columbia; 
(e) - Guam; and © 
(f).. Puerto Rico, 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not, be affected. | 


tion commission and the director of the legislative council 
service, that: 


ist 


59A-8A-5. ‘Actuarial ¢ opinion after operative date of valuation ‘thstccalde 


A: This, Fockitin! ‘applies to actuarial opinions issued after the operative date of the valuation 
manuals}. aeiiaers es 

B.. A company with outstanding life insurance, accident and health insurance or deposit- ntaate 
contracts in New Mexico and that is subject. to regulation by the superintendent shall annually 
submit the opinion of the appointed actuary on-whether the reserves and related actuarial items 
held in'support of the policies and contracts are computed appropriately, based on assumptions 
that satisfy contractual provisions, consistent with prior reported amounts and comply with the 
laws of New Mexico. The opinion shall.comport with related provisions of the valuation manual. 

C.. Except as excluded by the provisions of the valuation manual, a company with outstanding 
life insurance, accident.and health insurance or deposit-type contracts in New Mexico and that is 
subject. to regulation by the superintendent shall include in the opinion required, by Subsection B 
of this section an assessment.of whether, when considering the assets held by the company with 
respect to the reserves and related actuarial items, including the investment earnings on the as- 
sets and the anticipated considerations to be received. and retained pursuant to the policies and 
contracts, the,reserves and related, actuarial:items that are held. in support of the policies and 
contracts that are specified in the valuation manual make adequate provision for the company's 
obligations pursuant to the policies and contracts, including the benefits pursuant to and Sapenang 
associated with the policies and contracts... 

D. . An opinion required by Subsection B of this section call be accompanied by: a memoran- 
dum of support, whose form and,;substance comply with the provisions of the valuation manual 
and are acceptable to the superintendent. If, within a period of time specified by the provisions of 
the valuation manual and upon,the request of the superintendent, an insurance company fails to 
provide a memorandum of support, the superintendent may engage, at, the insurance company's 
expense,,a qualified actuary to review. the opinion andthe basis for it and prepare.a memoran- 
dum of support. If the superintendent determines that an insurance. company's memorandum of 
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support. fails to meet the standards provided in the valuation manual or is otherwise unaccept- 
able, the superintendent may engage the services of a qualified actuary to review the opinion and 
the basis for it and prepare a memorandum of support. 

E. An opinion required by this section shall: 

(1) conform in form and substance to the provisions of the valuation nigel and be ac- 
ceptable to the superintendent; 

(2) accompany an annual statement that indicates the valuation of reserve liabilities for 
each year ending on or after the operative date of the valuation manual; 

(3) apply to all policies and contracts subject to Subsection B of this section and other ac- 
tuarial liabilities specified by the provisions of the valuation manual; and 

(4) meet the standards adopted by the actuarial standards board or its successor and the 
relevant standards provided in the valuation manual. 

F. In the case of a foreign or alien company, the superintendent may accept, instead of an 
opinion filed pursuant to Subsection B of this section, an opinion filed by the company with the 
insurance supervisory official of another state if the superintendent determines that the opinion 
reasonably meets the requirements applicable to a company domiciled in New Mexico. 

G. Except in cases of fraud or willful misconduct, an appointed actuary is not liable for damages 
to a person, except the insurance company that appointed the actuary or the superintendent, re- 
sulting from an act, error, omission, decision or conduct related to the appointed actuary's opinion. 

H. Disciplinary action by the superintendent against a company or its appointed actuary shall 
be defined by rules promulgated by the superintendent. 


History: 1978 Comp., § 59A-8A-5, enacted by Laws premiums, as reported in the life, accident and health an- 


2014, ch. 59, § 19. 

Compiler's notes. — Pursuant to Peer 2014, ch. 59, § 
55, the effective date of Laws 2014, ch. 59, §§ 15 through 
27 was January 1, 2017. On June 30, 2016, the superin- 
tendent of insurance certified to the New Mexico compila- 
tion commission and the director of the legislative council 
service that: 

(1) the most recent version of the manual of valuation 
instructions adopted by the national association of insur- 
ance commissioners has been adopted by the national as- 
sociation of insurance commissioners by an affirmative 
vote of at least forty-two members or three-fourths of the 
members voting, whichever,is greater; 

(2) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by states that collectively 


nual statements, the health annual statements and the 
fraternal annual statements submitted for 2008; and 

(8) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by at least forty-two of the 
following fifty-five jurisdictions: 

(a) -the fifty states of the United States; 

(b) American Samoa; 

(c) the Virgin Islands of the United States; 
(d) the District of Columbia; 

(e) Guam; and 

(f) Puerto Rico, 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application ofthe provisions of Laws 2014, 
ch, 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


represent more than seventy-five percent of written direct 


59A-8A-6. Rule-based reserve valuation methods. 


A: This subsection shall apply to.only those policies and contracts issued prior to the operative 
date of Section 59A-20-31 NMSA 1978, 

The legal minimum standard for valuation of life insurance contracts issued before the first day 
of January 1926 shall be the method and basis of valuation heretofore applied by the insurer in 
the valuation of such contracts, and for lifeinsurance contracts issued on or after this date shall be 
the American experience table of mortality, with interest at the rate of three and one-half percent 
a year; or any other basis not producing.a lower net value; provided, however, that the insurer may 
provide for not more than one-year preliminary term insurance by incorporating in the contracts a 
clause plainly showing that the first year's insurance under such policies is term insurance. 

Except.as otherwise provided in Paragraphs (2), (3), (4) and’ (5) of Subsection B of this section 
and in Subsections C, D and E of this section for group annuity and pure endowment contracts, the 
legal minimum standard for the valuation of annuities shall be the American experience table of 
mortality, with interest at the rate of five percent a year for group annuity and pure endowment 
contracts and four percent a year for other annuities. 
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B. Subsections B, C, D and E of this section shall apply to only those policies and contracts 
issued on and after the operative date of Section 59A-20-31 NMSA 1978, except as otherwise pro- 
vided in Paragraphs (2), (3), (4) and (5) of this subsection and in Subsections C, D and E ofthis 
section for group annuity and pure endowment contracts issued prior to such operative date. 

(1). Except as otherwise provided in Paragraphs (2), (3), (4),and (5) ofthis subsection and 
Subsections C, D and E of this section, the minimum standard for the valuation of all such poli- 
cies and contracts shall be the commissioners reserve valuation methods defined in Paragraphs 
(1) and (2) of Subsection E of this section, five percent interest for group annuity and pure endow- 
ment contracts and three and one-half percent interest for all other such policies and contracts, 
or in the case of life insurance policies and contracts, other than annuity and pure endowment 
contracts, issued on or after July 1, 1973, four percent interest for such policies issued prior to 
July 1, 1977, five and one-half percent interest for single premium life insurance policies and four 
and one-half percent interest for all other such policies issued on or after July 1, 1977, and the 
following tables: rics i ) aC ¢ 

) (a). for ordinary policies of life insurance issued on the standard basis, excluding any 
disability and accidental death benefits in such policies, the commissioners 1941 standard ordinary 
mortality table for such policies issued prior to the operative date of Paragraph (1) of Subsection D 
of Section 59A-20-31 NMSA 1978 and the commissioners 1958 standard ordinary mortality table for 
such policies issued on or after the operative date of Paragraph (1) of Subsection D of Section 59A- 
20-31 NMSA 1978 and prior to the operative date of Subsection F of Section 59A-20-31, NMSA 1978, 
provided that for any category of such policies issued on female risks, all modified net premiums and 
present values referred to in Subsections B, C, D and E of this section may be calculated according 
to an age not more than six years younger than the actual age of the insured; and for‘such policies 
issued on or after the operative date of Subsection F of Section 59A-20-31 NMSA 1978: 1) the com- 
missioners 1980 standard ordinary mortality table; or 2) at the election of the insurer for any one 
or more specified plans of life insurance, the commissioners 1980 standard ordinary mortality table 
with ten-year select mortality factors; or 3) any ordinary mortality table, adopted after 1980 by the 
national association of insurance commissioners, that is approved by regulation promulgated by the. 
superintendent for use in determining the minimum standard of valuation for such policies;,,: 

(b) for industrial life insurance policies issued on the standard basis, excluding any 
disability and accidental death benefits in such policies, the 1941 standard industrial mortality 
table for such policies issued prior to the operative date of Subsection E. of Section 59A-20-31 
NMSA 1978, and for such policies issued on or after such operative date, the commissioners 1961 
standard industrial mortality table or any industrial mortality table, adopted after 1980 by the 
national association of insurance commissioners, that is approved by regulation promulgated. by 
the superintendent for use in determining the minimum standard of valuation for such policies; 

(c) for individual annuity and pure endowment contracts, excluding any disability 
and accidental death benefits in such policies, the 1937 standard annuity mortality table or, at the 
option of the insurer, the annuity mortality table for 1949, ultimate, or any modification of either 
of these tables approved by the superintendent; 

(d) for group annuity and pure endowment contracts, excluding any disability and ac- 
cidental death benefits in such policies, the group annuity mortality table for 1951, any modifica- 
tion of such table approved by the superintendent, or, at the option of the insurer, any of the tables 
or modifications of tables specified for individual annuity and pure endowment contracts; 

(e) for total and permanent disability benefits in or supplementary to ordinary poli- 
cies or contracts: 1) for policies or contracts issued on or after January 1, 1966, the tables of period 
2 disablement rates and the 1930 to 1950 termination rates of the 1952 disability study of the 
society of actuaries, with due regard to the type of benefit or any tables of disablement rates and. 
termination rates, adopted after 1980 by the national association of insurance commissioners; that 
are approved by regulation promulgated by the superintendent for use in determining the mini- 
mum standard of valuation for such policies; 2) for policies or contracts issued on or after Janu- 
ary 1, 1961 and prior to January 1, 1966, either such tables or, at the option of the insurer, the class 
(3) disability table (1926); and 3) for policies issued prior to January 1, 1961, the class (3) disability 
table (1926). Any such table shall, for active lives, be combined with a mortality table permitted 
for calculating the reserves for life insurance policies; 
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(f) for accidental death benefits:in or supplementary to policies: 1) for policies is- 
sued on or after January 1, 1966, the 1959 accidental death benefits table:or any accidental death 
benefits table, adopted after 1980 by the national association of insurance commissioners, that is 
approved by regulation promulgated by the superintendent:for use in determining the minimum 
standard of valuation for such policies; 2) for policies issued on or after January 1,1961 and prior 
to January 1, 1966, either such table or, at the option of the:insurer, the intercompany double 
indemnity mortality table; and 3) for policies issued prior to January 1, 1961; the intercompany 
double indemnity mortality table. 4) Hither table shall be combined: with a mortality table permit- 
ted for calculating the reserves for life insurance policies; and . 

(g) for group life insurance, life insurance issued on:the substandard’ basis and other 
special benefits, such tables as may be approved by the superintendent. 

(2) Except as provided in Paragraphs (3), (4) and (5) of this subsection'and in Subsections C, 
D and E of this section, the minimum standard of valuation for individual annuity and pure endow- 
ment contracts issued on or after the operative date of this paragraph, as defined herein, and for all 
annuities and pure endowments purchased on or after such operative date under group annuity and 
pure endowment contracts, shall be the commissioners reserve valuation methods defined in Para- 
graphs (1) and (2) of Subsection E of this section and the following tables and interest rates: 

(a) for individual annuity and pure endowment contracts issued prior to July 1, 1977, 
excluding any disability and accidental death benefits in such contracts, the 1971 individual-an- 
nuity mortality table, or any modification of this table approved by the superintendent, and six 
percent interest for single premium immediate annuity contracts, and four percent interest for all 
other individual annuity and pure endowment contracts; 

(b). for individual single premium immediate annuity contracts issued on or after 
July 1,1977, excluding any disability and accidental death benefits in such contracts, the:1971 in- 
dividual annuity mortality table, or any individual annuity mortality table, adopted after 1980 by 
the national association of insurance commissioners, that is approved by regulation promulgated 
by the superintendent for use in determining the minimum standard of valuation for such con- 
tracts, or any modification of these tables approved by the superintendent, and seven and one-half 
percent interest; 

(c) for individual annuity and pure endowment contracts issued on or after July:1, 
1977, other than single premium immediate annuity contracts, excluding any disability and ac- 
cidental death benefits in such contracts, the 1971 individual annuity mortality table, or any 
individual annuity mortality table, adopted after 1980 by the national association of insurance 
commissioners, that is approved by regulation promulgated by the superintendent for use in de- 
termining the minimum standard of valuation for such contracts, or any modification of these 
tables approved by the superintendent, and five and one-half percent interest for single premium 
deferred, annuity and pure endowment contracts and four and one-half percent interest for, all 
other such individual annuity and pure endowment contracts; 

(d). for annuities and pure endowments purchased prior to July 1, 1977, under group 
annuity and pure endowment contracts, excluding any disability and accidental death benefits 
purchased under such contracts, the 1971 group annuity mortality table, or any modification of 
this table approved by the superintendent, and six percent interest; and 

(e) for-annuities and pure endowments purchased on or after July 1, 197 7, under 
group annuity and pure endowment contracts, excluding any disability and accidental death bene- 
fits purchased under such contracts, the 1971 group annuity mortality table, or any group annuity 
mortality table, adopted after 1980 by the national association of insurance commissioners, that is 
approved by regulation promulgated by the superintendent for use in determining the minimum 
standard of valuation for such annuities and pure endowments, or any modification of this table 
approved by the superintendent, and seven and one-half percent interest. 

(f) After July 1, 1978, any insurer may file with the superintendent a written notice 
of its election to comply with the provisions of this paragraph after a specified date before Janu- 
ary 1, 1979, which shall be the operative date of this paragraph for such insurer, provided that an 
insurer may elect a different operative date for individual annuity and pure endowment contracts 
from that elected for group annuity and pure endowment contracts. If an insurer makes no such 
election, the operative date of this paragraph for such insurer shall be January 1, 1979. 
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(3) | The interest rates used in determining the minimum standard for the valuation of: 

(a) life insurance policies issued in a particular calendar year, on or after the opera- 
tive date of Subsection F of Section 59A-20-31 NMSA 1978; 

(b) individual annuity and pure endowment contracts issued in a particular balendise 
year on or after January 1, 1982; 

(c) annuities and pure éndowments purchased in a particular calendar ves on or 
after January 1;1982 under group annuity and pure endowment contracts; and 

(d) the net increase, if any, in a particular calendar year after January 1, 1982, in 
amounts held under guaranteed interest contracts shall be the calendar year statutory valuation 
interest rates as defined in Paragraph (4) of this subsection. 

(4) The calendar year statutory valuation ‘interest rates, I, shall be determined as follows 
and the results rounded to the nearest one-quarter of one percent: 

(a) for life insurance,’ 

I= .03 + W(R1 - .03) + W/2 (R2 - .09); 

(b) for single premium immediate annuities and for annuity benefits feloatiolale life 
contingencies arising from other annuities with cash settlement options and from guaranteed i in- 
terest contracts with cash settlement options, 

I = .03 + W (R - .03) 
where: R1 is the lesser of R and .09, R2 is the greater of R bid .09, R is the reference interest rate 
defined in Subsection D of this section, and W is the weighting factor defined in Subsection C of 
this section; 

(c) for other annuities with cash settlement options and guaranteed interest contracts 
with cash settlement options, valued on an issue year basis, except as stated in Subparagraph (b) 
of this paragraph, the formula for life insurance stated in Subparagraph (a) of this paragraph 
shall apply to annuities and guaranteed interest contracts with guarantee durations in excess of 
ten years and the formula for single premium immediate annuities stated in Subparagraph (b) of 
this paragraph shall apply to annuities and guaranteed interest contracts with sion mace dura- 
tion of ten years or less; | 

(d) for other annuities with no cash settlement options and for ouarintedd inerest 
contracts with no cash settlement options, the formula for single premium immediate annuities 
stated in Subparagraph (b) of this paragraph shall apply; and 

(e) for other annuities with cash settlement options and guaranteed interest contracts 
with cash settlement options, valued on a change in fund basis, the formula for single premium 
immediate annuities stated in Subparagraph (b) of this paragraph shall apply. 

(5) However, if the calendar year statutory valuation interest rate for any life insurance 
policies issued in any calendar year determined without reference to this sentence differs from the 
corresponding actual rate for similar policies issued in the immediately preceding calendar year 
by less than one-half of one percent, the calendar year statutory valuation interest rate for such 
life insurance policies shall be equal to the corresponding actual rate for the immediately preced- 
ing calendar year. For purposes of applying the immediately preceding sentence, the calendar 
year statutory valuation interest rate for life insurance policies issued in a calendar year shall be 
determined for 1980 (using the reference interest rate defined for 1979) and shall be determined 
for each subsequent calendar year regardless of when Subsection F of Section 59A-20-31 bios 
1978 becomes operative. 

C.. The weighting factors referred to in the covert stated above are given in the See 
tables: 

(1)' Weighting Factors for Life Insurance: 


Guarantee . , | ” 3 
Duration (Years) Weighting Factors | 


10 or less ed .50 

More than 10, but 

not more than20 A5 

More than 20 35 
636 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-8A-6 STANDARD VALUATION 59A-8A-6 


For life insurance, the guarantee duration is the maximum number of years the life insurance can 
remain in force on a basis guaranteed in the policy or under options to convert to plans of life insur- 
ance with premium rates or nonforfeiture values or both that are guaranteed in the original policy; 

(2) Weighting factor for single premium immediate annuities and for annuity benefits in- 
volving life contingencies arising from other annuities with cash settlement options and guaran- 
teed interest contracts with cash settlement options: 

.80 

(3) Weighting factors for other annuities and for srniebieinet dtd interest contracts, except as 
stated in Paragraph (2) of this subsection, shall be as specified in the tables set forth in Subpara- 
graphs (a), (b) and (c) of this paragraph, according to the rules and definitions set forth in Sub- 
paragraphs (d), (e) and (f) of this paragraph: 

(a) For annuities and guaranteed interest contracts valued on an issue year basis: 


Guarantee Weighting Factor 

Duration for Plan Type 

(Years) A B c 
5 or less: .80 60...) 50 
More than 5, but not more than 10: ~—.75 3018 pap 50 
More than 10, but not more than 20:  .65 .50 45 
More than 20: A5 85 35! 


(b) For annuities and guaranteed interest contracts valued on a change in fund basis, 
the factors shown in the table set forth in Subparagraph (a) of this paragraph increased by: 


Plan Type 
A B C 
oh B hte Donti OD 


(c) For annuities and guaranteed interest contracts valued on an issue year basis 
(other than those with no cash settlement options) that do not guarantee interest on consider- 
ations received more than one year after issue or purchase and for annuities and guaranteed 
interest contracts valued on a change in fund basis that do not guarantee interest rates on con- 
siderations received more than twelve months beyond the valuation date, the factors shown in the 
table set forth in Subparagraph (a) of this paragraph or derived as required in the table set forth 
in Subparagraph (b) of this peak aia increased by: 


Plan Type 
A B C 
05), 05. . .05 


(d) For other annuities with cash settlement options and guaranteed interest con- 
tracts with cash settlement options, the guarantee duration is the number of years for. which the 
contract guarantees interest rates in excess of the calendar year statutory valuation interest rate 
for life insurance policies with guarantee duration in excess of twenty years. For other annuities 
with no cash settlement options and for guaranteed interest contracts with no cash settlement op- 
tions, the guarantee duration is the number of years from the date of issue or date of purchase to 
the date annuity benefits are scheduled tocommence. 

(e) Plan type as used in the above tables is defined as follows: 

Plan Type A: At any time, policyholder may withdraw funds only; with an adjustment to reflect 
changes in interest rates or asset values since receipt of the funds by the insurer; or without such 
adjustment but in installments over five years or more; or as an immediate life annuity; or no 
withdrawal permitted. 

Plan Type B: Before expiration of the interest rate guarantee, policyholder may withdraw funds 
only: with an adjustment to reflect changes in interest rates or asset values since receipt of the 
funds by the insurer; or without such adjustment but in installments over five years or more; or 
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no withdrawal permitted. At the.end of interest rate guarantee, funds may be withdrawn bwithibut 
such adjustment ina single sum or installments over less than five years. 

Plan Type C: Policyholder may withdraw funds before expiration of interest rate wuny tied ina 
single sum or installments over less than five years either: without adjustment to reflect changes 
in interest rates or asset values since receipt of the funds by the insurer; or sayiech only to a fixed 
surrender charge stipulated i in the contract as:a percentage of the fund. 

(f) An insurer may elect to value guaranteed interest contracts with cash settlement 
options and ities with cash settlement options on either'an issue year basis or on a change in 
fund basis. Gu keener interest contracts with no cash settlement options and other annuities with 
no ‘cash settlement options must be valued on an issue year;basis. As used in Subsections B, Cand 
D of this section, an issue year basis of valuation refers to a valuation basis under which the interest 
rate used to determine the minimum valuation standard for the entire duration of the annuity or 
guaranteed interest contract is the calendar year valuation interest rate for the year of issue or year 
of purchase of the annuity or guaranteed interest contract, and the change in fund basis of valuation 
refers to a valuation basis under which the interest rate used to determine the minimum valuation 
standard applicable to each change in the fund held under the annuity or guaranteed interest con- 
tract is the calendar year valuation interest rate for the year of the change in the fund. 

D. The reference interest rate referred to in Paragraph (4) of Subsection B of this section shall 
be defined as follows: 

(1) for life insurance, the lesser of the average over a period of thirty-six months and the 
average over a period of twelve months, ending on June 30 of the calendar’ year next preceding 
the year of issue, of the monthly average of the composite yield on seasoned corporate bonds, as 
published by Moody's investors service, incorporated; 

(2) for single premium immediate annuities and for annuity benefits involving life contin- 
gencies arising from other annuities with cash settlement options and guaranteed interest con- 
tracts with cash settlement options, the average over a period of twelve months, ending on June 30 
of the calendar year of issue or year of purchase, of the monthly average of the composite yield on 
seasoned corporate bonds, as published by Moody's investors service, incorporated; 

(3) for other annuities with cash settlement options and guaranteed interest contracts 
with cash settlement options, valued on a year of issue basis, except as stated in Paragraph (2) of 
this subsection, with guarantee duration in excess of ten years, the lesser of the average over a 
period of thirty-six months and the average over a period of twelve months, ending on June 30 of 
the calendar year of issue or purchase, of the monthly average of the composite yield on seasoned 
corporate bonds, as published by Moody's investors service, incorporated; 

(4) for other annuities with cash settlement options and guaranteed interest contracts 
with cash settlement options, valued on a year of issue basis, except as stated in Paragraph (2) of 
this subsection, with guarantee duration of ten years or less, the average over a period of twelve 
months, ending on June 30 of the calendar year of issue or purchase, of the monthly average of the 
composite yield on seasoned corporate bonds, as published by Moody's investors service, incorpo- 
rated; 

(5) for other annuities with no cash settlement options and for guaranteed interest con- 
tracts with no cash settlement options, the average over a period of twelve months, ending on 
June 30 of the calendar year of issue or purchase, of the monthly average of the composite yield on 
seasoned corporate bonds, as published by Moody's investors service, incorporated; 

(6) for other annuities with cash settlement options and guaranteed interest contracts 
with cash settlement options, valued on a change in fund basis, except as stated in Paragraph (2) 
of this subsection, the average over a period of twelve months, ending on June 30 of the calendar 
year of the change in the fund, of the monthly average of the composite yield on seasoned corpo-. 
rate bonds, as published by Moody's investors service, incorporated; and 

(7) in the event that the national association of insurance commissioners determines that 
the monthly average of the composite yield on seasoned corporate bonds, as published by Moody's 
investors service, incorporated, is no longer appropriate for the determination of the reference 
interest rate, then an alternative method for determination of the reference interest rate that is 
adopted by the national association of insurance commissioners and approved by regulation pro- 
mulgated by the superintendent may be substituted. 
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_E. The reserve valuation method shall be defined as follows: 

(1) Except as otherwise provided in this paragraph and Paragraph (2) of this subsec- 
tion, reserves according to the national association of insurance commissioners reserve valuation 
method, for the life insurance and endowment benefits of policies providing for a uniform amount 
of insurance and requiring the payment of uniform premiums, shall be the excess, if any, of the 
present value, at the date of valuation, of such future guaranteed benefits provided for by such pol- 
icies, over the then present value of any future modified net premiums therefor. The modified net 
premiums for.any such policy shall be such uniform percentage of the respective contract premi- 
ums for such benefits that the present value, at the date of issue of the policy, of all such modified 
net premiums shall be equal to the sum of the then present value of such benefits provided for by 
the policy and the excess of Subparagraph (a) over Subparagraph (b) of this paragraph, as follows: 

(a) anet level annual premium equal to the present value, at the date of issue, of such 
benefits provided for after the first policy year, divided by the present value, at the date of issue, of 
an annuity of one per annum payable on the first and each subsequent anniversary of such policy 
on which a premium falls due; provided, however, that such net level annual premium shall not 
exceed the net level annual premium on the nineteen-year premium whole life plan for insurance 
of the same amount at an age of one year higher than the age at issue of such policy; and 

(b) anet one-year term premium for such benefits provided for in the first policy year. 

Provided that for any life insurance policy issued on or after January 1, 1985 for which the con- 
tract premium in the first policy year exceeds that of the second year and for which ‘no comparable 
additional benefit is provided in the first year for such excess and that provides an endowment 
benefit or a cash surrender value or a combination thereof in an amount greater than such excess 
premium, the reserve according to the commissioners reserve valuation method as of any policy 
anniversary occurring on or before the assumed ending date defined herein as the first policy an- 
niversary on which the sum of any endowment benefit and any cash surrender value then avail- 
able is greater than such excess premium shall, except as otherwise provided in Subparagraph 
(f) of this paragraph, be the greater of the reserve’as of such policy anniversary calculated as 
described previously in this paragraph and the reserve as of such policy anniversary calculated 
as previously described in this paragraph, but with: the value defined in Subparagraph (a) of 
this paragraph being reduced by fifteen percent of the amount of such excess first year premium; 
all present values of benefits and premiums being determined without reference to premiums or 
benefits provided for by the policy after the assumed ending date; the policy being assumed to 
mature on such date as an endowment; and the cash surrender value provided on such date being 
considered as an endowment benefit. In making the above comparison the mortality and interest 
bases stated in Paragraphs (1), (3), (4) and (5) of Subsection B of this section and in Subsections C 
and D of this section shall be used. 

Reserves according to the commissioners reserve valuation method for: 1) life insurance poli- 
cies providing for a varying amount of insurance or requiring the payment of varying premiums; 
2) group annuity and pure endowment contracts purchased under a retirement plan or plan of 
deferred compensation, established or maintained by an employer (including a partnership or sole 
proprietorship) or by an employee organization, or by both, other than a plan providing individual 
retirement accounts or individual retirement annuities under Section 408 of the Internal Revenue 
Code, as now or hereafter amended; 3) disability and accidental death benefits in all policies and 
contracts; and 4) all other benefits, except life insurance and endowment benefits in life insurance 
policies and benefits provided by all other annuity and pure endowment contracts, shall be calcu- 
lated by a method:consistent with the principles of this paragraph; 

(c) in no event shall an insurer's aggregate reserves for all life insurance policies, ex- 
cluding disability and accidental death benefits, be less than the aggregate reserves calculated in 
accordance with the methods set forth in this paragraph and Paragraph (2) of this subsection and 
the mortality table or tables and rate or rates of interest used in calculating nonforfeiture benefits 
for such policies; 

(d) atthe option of the insurer, reserves for policies and contracts issued prior to the 
operative date of Section 59A-20-31 NMSA 1978 may be calculated according to a standard that 
produces greater aggregate reserves for the policies and contracts than the minimum required by 
the laws in effect immediately prior to that date; 
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(e) reserves for any category of policies, contracts or benefits as established by the su- 
perintendent that are issued on or after the operative date of Section 59A-20-31 NMSA 1978 may 
be calculated, at the option of the insurer, according to any standards that produce greater aggre- 
gate reserves for such category than those calculated according to the minimum standard herein 
provided, but the rate or rates of interest used for policies and contracts; other than annuity and 
pure endowment contracts, shall not: be greater than the corresponding rate or rates; of interest, 
used in calculating any nonforfeiture benefits: provided for in the policies or contracts. 

_ Any such insurer that at-any time adopts any standard of valuation producing greater aggre- 
gate reserves than those calculated according to the minimum:standard provided by the Standard 
Valuation Law may, with the approval of the superintendent, adopt any lower standard of valu- 
ation, but not lower:than the minimum herein provided; but,:for the purpose of this section, the 
holding of additional reserves previously determined, by a qualified actuary to be necessary to ren- 
der the opinion required by Section 59A-8A-4 NMSA: 1978 shall not be dseined to be the anise 
of a higher standard of valuation; 

(f) , ifin any contract year the gross premium charged: by any insurer on any policy or 
contract is less than the valuation,;net premium for the policy or contract calculated by the method. 
used in calculating the reserve thereon but using the minimum,valuation standards of mortality 
and rate of interest, the minimum reserve required for such policy or contract shall be the greater 
of either the reserve calculated according to the mortality table, rate of interest, and method actu- 
ally used for such policy or contract, or the reserve,calculated by the method actually used for such 
policy or contract but using the minimum standards of mortality and rate of interest and replacing 
the valuation net premium by the actual gross: premium in each contract year for which the valu- 
ation net premium exceeds the actual gross premium. The minimum valuation standards of mor- 
tality and rate of interest referred to in this paragraph are those standards stated in Paragraphs 
(1), (8), (4) and (5) of Subsection B of this section. 

Provided that for any life insurance policy issued on or after January. 1, 1985 for which the gross 
premium in the first policy year exceeds that of the second year and for which no comparable 
additional. benefit. is provided in the first year for,such excess and that provides an endowment 
benefit or a cash surrender value or a combination thereof in an amount greater than such excess 
premium, the foregoing provisions of Subparagraph (f).of this paragraph shall be applied as if 
the method actually used in calculating the reserve for such policy were the method previously 
described in this paragraph ignoring the unnumbered paragraph immediately following Subpara- 
graph (b) of this paragraph. The minimum reserve at each policy anniversary of such a policy 
shall be. the greater of the minimum reserve calculated in accordance with the method previously 
described in this paragraph, including the unnumbered. paragraph immediately following Sub- 
paragraph (b), and the minimum reserve calculated in accordance with Subparagraph (f) of this 
paragraph; and : . / 

(g) in the case of any plan of life insurance that provides for future premium deter- 
mination, the amounts of which are to be determined by the insurer based on then estimates of 
future experience, or in the case of any plan of lifeinsurance or annuity that:is of such a nature 
that the minimum reserves cannot be determined by the methods described in Paragraphs (1) and 
(2) of this subsection, the reserves that are held under any such plan must:, 1) be appropriate in 
relation to the benefits and the pattern of premiums for that plan; and 2) be computed by a method 
that is consistent with the principles of this standard valuation law, as determined by regulations 
promulgated by the superintendent. 

(2) This paragraph shall apply to all annuity ani pure endowment contracts eid than 
group annuity and pure endowment contracts purchased under.a retirement plan or plan of de- 
ferred compensation, established or maintained by an employer (including a partnership or sole, 
proprietorship) or by an employee organization, or by both, other than a plan providing individual 
retirement accounts or individual retirement annuities under Section 408 of the Internal Beyonne 
Code, as now or hereafter amended. 

Reserves according.to the commissioners annuity reserve method for bendlits under ohiaitee 
or pure endowment contracts, excluding any disability and accidental death benefits in. such con- 
tracts, shall be the greatest of the respective excesses of the present values, at the date of valua- 
tion, of the future guaranteed benefits, including guaranteed nonforfeiture benefits, provided for 
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by such contracts at the end of each respective contract year,‘over the present value, at the date 
of valuation, of any future valuation considerations derived from future gross considerations, re- 
quired by the terms of such contract, that become payable prior to the end of such respective con- 
tract year. The future guaranteed benefits shall be determined by using the mortality table, if any, 
and the interest rate or rates, specified in such contracts for determining guaranteed benefits,°The 
valuation considerations are the portions of the respective gross considerations applied under the 


terms of such contracts to determine nonforfeiture values, 


History: Laws 1984, ch, 127, § 122; 1998, ch. 820, § 
20; 1978 Comp. § 59A-8-5, recompiled and amended 
as § 59A-8A-6 by Laws 2014, ch. 59,’§ 20. 

Recompilations. — Laws 2014, ch. 59, § 20 recompiled 
and amended former 59A-8-5 NMSA 1978 as 59A-8A-6 
NMSA 1978. 

Cross references.— For operative date of Section 396 
of the Insurance Code, the Standard Nonforfeiture Law, 
see 59A-20-31K NMSA 1978. 

For Section 408 of the Internal Revenue Code, see 26 
US.C. § 407. 

The 2014 amendment, effective January 1, 2017, 
provided for rule-based reserve valuation methods; in 
the section heading, deleted "Standard valuation law, 
life insurance and annuities" and added "Rule-based re- 
serve valuation methods"; in Subsection E, Paragraph (1), 
Subparagraph (b), in the first paragraph following the in- 
troductory sentence, in the first sentence, after "Subpara- 
graph" changed "(e)" to "(f)"; and in the second paragraph 
following the introductory sentence, after "principles of 
this paragraph", deleted "except that any extra premiums 
charged because of impairments or special hazards shall 
be disregarded in the determination of modified net pre- 
miums"; in Subsection E, Paragraph (1), added Subpara- 
graph (d); in Subsection E, Paragraph (1), Subparagraph 
(e), in the first paragraph, after "established.by the super- 
intendent", added "that are issued on or after the opera- 
tive date of Section 59A-20-31 NMSA 1978", after "endow- 
menti contracts, shall not be", deleted "higher! and added 
"greater", and after "nonforfeiture benefits provided. for", 
deleted "therein" and added "in the policies or contracts", 
and ‘in the second paragraph, after "minimum standard 
provided", added "by the Standard Valuation Law", and 
after "Section", changed."59A-8-7" to "59A-8A-4"; and in 
Subsection E, Paragraph (1), Subparagraph (f), in the 
second paragraph, in the first sentence, after "Subpara- 
graph", changed "(e)" to "(f)", and in the second sentence, 
after "Subparagraph", changed "(e)" to "(f)". 

Compiler's notes. — Pursuant to Laws 2014, ch. 59, § 
55, the effective date of Laws 2014, ch, 59, §§ 15 through 
27 was January 1, 2017. On June 30, 2016, the superin- 
tendent of insurance certified to the New Mexico compila- 
tion commission and the director of the legislative council 
service that: - 

(1) the most recent version of the manual of valuation 
instructions adopted by the national association of insur- 
ance commissioners has been adopted by. the national as- 
sociation of insurance commissioners by an affirmative 
vote of at least forty-two members or three-fourths of the 
members voting, whichever is greater; 

(2) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 


or legislation including substantially similar terms and 
provisions, has been enacted by states that collectively 
represent more than seventy-five percent of written direct 
premiums, as reported in the life, accident and health an- 
nual statements, the health annual statements and the 
fraternal annual statements submitted for 2008; and 

(8) ‘the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by at least forty-two of the 
following fifty-five jurisdictions: 

(a) the fifty states of the United States; 
(b) American Samoa; 

(c) the Virgin Islands of the United States; 
(d) the District of Columbia; 

(e) Guam; and 

(f), Puerto Rico, 

Severability. — Laws 2014, ch. 59, § 54 eaten that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons’shall not be affected. . 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "Section 59A-20-31 NMSA 1978" for "Section 396 
(standard nonforfeiture law) of the Insurance Code" in 
Subsection A; in Subsection B, in the first sentence, sub- 
stituted;'Section 59A-20-31.NMSA 1978" for "Section 396 
(standard nonforfeiture law) of the Insurance Code", in 
Paragraph (1), substituted "the commissioners" for “the 
national association of insurance commissioners" and 


inserted "life insurance" following "or in the case of", re- 


wrote Paragraph (1)(a), substituted "Section 59A-20-31 
NMSA 1978" for "Section 396 of the Insurance Code" in 
Paragraph (1)(b), substituted "the commissioners" for "the 
national association of insurance commissioners in the 
first sentence of Paragraph (2), designated the formerly 
undesignated last paragraph of Paragraph (2) as Para- 
graph (2)(f), substituted "Section 59A-20-31 NMSA 1978" 
for "Section 396 of the Insurance Code" in Paragraph (3) 
(a) and in Paragraph (5); rewrote the introductory lan- 
guage in Paragraph (8) in Subsection C; substituted "the 
monthly average of the composite yield on seasoned cor- 
porate bonds" for "Moody's corporate bond. yield. average 
- monthly average corporates" throughout Subsection D; 
redesignated former Subsection E as Subsection D(7); 
inserted the introductory language in Subsection E; sub- 
stituted "the commissioners" for "the national association 
of insurance commissioners" in the first sentence of the 
fourth and fifth paragraphs in Subsection E(1)(b), added 
the language’ beginning “but, for the purpose of this sec- 
tion" at the end in Subsection E(1)(d); and made stylistic 
changes throughout the section. 


59A-8A-7.. Minimum standards for accident and health insurance, 


contracts. 


For an accident and health insurance contract issued on or after the operative date of the val- 
uation manual, the standard prescribed in the valuation manual is the minimum standard of 
valuation required by Subsection B of Section 59A-8A-3 NMSA 1978. For an accident and health 
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insurance contract issued on or after the operative date of Section 59A-20-31 NMSA.1978 and 
prior to the operative date of the valuation manual, the minimum standard of valuation is the 


standard adopted by the superintendent by rule. 


History: 1978 Comp., § SDA-SAI, enacted by Laws 
2014, ch. 59, § 21. 

Compiler's notes. — Pursuant to Laws 2014, ch. 59, § 
55, the effective date of Laws 2014, ch. 59, §§ 15 through 
27 was January 1, 2017. On June 30, 2016, the superin- 
tendent of insurance certified to the New Mexico compila- 


premiums, as reported in the life, accident and health an- 
nual statements, the health annual statements and the 
fraternal annual statements submitted for 2008; and 

(8) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 


tion commission and the director of the legislative council 
service that: 

(1) the most recent version of the manual of valuation 
instructions adopted by the national association of insur- (b), American Samoa; 
ance commissioners has been adopted by the national as- (c) the Virgin Islands of the United States; 
sociation of insurance commissioners by an affirmative (d) the District.of Columbia; 
vote of at least forty-two members or three-fourths of the (e) Guam; and ' 
members voting, whichever is greater; (f) Puerto Rico. 

(2) the Standard Valuation Law of the national asso- Severability. — Laws 2014, ch. 59, 8 54 provided that 
ciation of insurance commissioners, as amended in 2009, if any part or application of the provisions of Laws 2014, 
or legislation including substantially similar terms and ch, 59 is held invalid, the remainder or its application to 
provisions, has been enacted by states that collectively other situations or persons shall not be affected. 
represent more than seventy-five percent of written direct 


provisions, has been.enacted by at least forty-two of the 
following fifty-five jurisdictions: 
(a) the fifty states of the United States; 


59A-8A-8. Valuation manual for policies issued on or after operative 
date of valuation manual. 


A. Fora policy issued on or after the operative date of the valuation manual, the standard pre- 
scribed in the valuation manual is the minimum standard of valuation required by Subsection B of 
Section 59A-8A-3 NMSA 1978, except as provided in Subsection D or F of this section. 

B.. Unless an amendment to the valuation manual provides for a later effective date, an sisniaidl 
ment to the valuation manual takes effect on the January 1 after the date that the amendment 
was adopted by the national association of insurance commissioners by an affirmative vote of: 

(1) at least three-fourths of the members of the national association of insurance commis- 
sioners voting, but not less than a majority of the total membership; and 

(2) members representing jurisdictions that collectively represent more than seventy-five 
percent of written direct premiums, as reported in the life, accident and health annual statements, 
the health annual statements and the fraternal annual statements most recently available before 
the time of the vote referred to in Paragraph (1) of this subsection. 

C. The valuation manual shall indicate: 

(1) minimum valuation standards for and definitions of the policies or contracts subject to 
Subsection B of Section 59A-8A-3 NMSA 1978, including: 

(a) the superintendent's reserve valuation method for life i insurance contracts, other 
than annuity contracts, subject to that subsection; 

(b) the superintendent's annuity reserve valuation method for ie ee contracts sub- 
ject to that subsection; and 

(c) minimum reserves for all other policies or contracts subject to that subsection; 

(2) which policies and contracts or types of policies and contracts are subject to the re- 
quirements of a principle-based valuation in Subsection A of Section 59A-8A-9 NMSA 1978 and 
the minimum standards of valuation consistent with those requirements; 

(3) for policies and contracts subject to a principle-based valuation pursuant to Sec- 
tion 59A-8A-9 NMSA 1978: 

(a) requirements for the format of reports filed with the superintendent pursuant to 
Paragraph (4) of Subsection B of Section 59A-8A-9 NMSA 1978, which shall include information nec- 
essary to determine if the valuation is appropriate and complies with the Standard Valuation Law; 

(b) prescribed assumptions for risks over which the company has no significant con- 
trol or influence; and 

(c) procedures for, and a process for appropriate waiver or modification of, corporate 
governance and oversight of the actuarial function; 
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(4) for policies not subject to a principle-based valuation pursuant to Section 59A-8A-9 
NMSA. 1978, the minimum standard of valuation shall either: 

(a) be consistent with the minimum standard of valuation in eitect prior to the opera- 
tive date of the valuation manual; or 

(b) provide for reserves that quantify ie benefits mye guarantees and the funding as- 
sociated with the contracts and their risks at a level of conservatism that reflects conditions that 
include unfavorable events with a reasonable probability of occurring; 

(5) other requirements, including those related to reserve methods, models for measuring 
risk, generation of economic ‘scenarios, assumptions, margins, use of company. experience, risk 
measurement, disclosure, certifications, reports, actuarial opinions and memoranda, transition 
rules and internal controls; and 

(6) the data and form of the:data required by Section 59A-8A-10 NMSA 1978, the person 
with whom the data must be submitted and, if appropriate, data analyses and reporting of analy- 
ses. 

D. In the absence of a specific valuation requirement or if a specific valuation requirement in 
the valuation manual does not, in the opinion of the superintendent; comply with the Standard 
Valuation Law, then a company shall comply with the minimum valuation standards promulgated 
by rule by the superintendent. 3 

EK. The superintendent may engage, at the company's expense, a qualified actuary to conduct 
an actuarial examination of a company and issue an opinion on the appropriateness of the compa- 
ny's reserve assumption or method, or to review and issue an opinion on the company's compliance 
with a requirement of the Standard Valuation Law. The superintendent may rely upon the opin- 
ion of a qualified actuary engaged by the insurance supervisory official of another state, district or 
territory of the United States if that opinion relates to the provisions of the Standard Valuation 
Law. As used in this subsection, "engage" includes employment and contract employment. 

F. The superintendent may require a company to change an assumption or method if the su- 
perintendent believes that the change is necessary to comply with the requirements of the valua- 
tion manual or the Standard Valuation Law. The company shall adjust its reserves to comply with 
the superintendent's requirement. 


History: 1978 Comp., § 59A-8A-8, enacted by Laws 
2014, ch. 59, § 22. , 

Compiler's notes. — Pursuant to Laws 2014, ch. 59, § 
55, the effective date of Laws 2014, ch. 59, §§ 15 through 
27 was January 1, 2017. On June 30, 2016, the superin- 
tendent of insurance certified to the New Mexico compila- 
tion commission and the director of the legislative council 
service that: 

(1) the most recent version of the manual of valuation 
instructions adopted by the national association of insur- 
ance commissioners has been adopted by the national as- 
sociation of insurance commissioners by an affirmative 
vote of at least forty-two members or three-fourths of the 
members voting, whichever is greater; 

(2) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including’ substantially similar terms and 
provisions, has been enacted by states that collectively 
represent more than seventy-five percent of written direct 


premiums, as reported in the life, accident and health an- 
nual statements, the health annual statements and the 
fraternal annual statements submitted for 2008; and 

(3) the Standard Valuation Law of the national asso- 
ciation of insurance commissioners, as amended in 2009, 
or legislation including substantially similar terms and 
provisions, has been enacted by at least forty-two of the 
following fifty-five jurisdictions: 

(a) the fifty states of the United States; 

(b) American Samoa; 

(c) the Virgin Islands of the United States; 
(d) the District of Columbia; 

(e) Guam; and 

(f) Puerto Rico. 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch..59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


59A-8A-9. Requirements of a principle-based valuation. 


A. For policies and contracts that the valuation manual indicates are subject to this section, a 
company shall establish reserves using a principle-based valuation that: 
(1) quantifies the benefits and guarantees and the funding associated with the contracts 


and their risks at a level of conservatism that reflects conditions that include unfavorable events 
with a reasonable probability of occurring during the lifetime of the contracts and, for a policy or 
contract with significant tail risk, reflects conditions appropriately adverse to quantify the tail 
risk; 
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(2) incorporates assumptions, risk analysis methods, financial models and management 
techniques that are consistent with, but not necessarily identical to, those used in the company's 
overall risk assessment ‘process and that recognize potential differences in’ financial ees 
structures and prescribed assumptions or methods; ! jab 9 

(8) incorporates assumptions that: 

(a) derive from the valuation manual; or. 

(b) do not derive from the valuation manual; but: ‘nh are extablichad using the com- 
pany's available experience and are relevant and statistically credible; or 2) if company data is not 
available, relevant or statistically credible, are established snare other nancy brett peti 
credible experience; and 

(4) provides margins for uncertainty, including advent derriscirrih sinc estimation error, 
whose sizes vary in proportion to the margin and resulting reserve. 

B. .A company using a principle-based valuation for policies: and ohhnuans that the valuation 
manual indicates are subject to this section shall: 

(1) establish procedures for corporate governance and oversight of the actuarial valuation 
function that are consistent with those provided for in the valuation manual; 

(2) design its internal controls of principle-based valuation. to ensure ‘that all riitebabill 
risks inherent in the liabilities and associated assets subject to the valuation are included in the 
valuation and: that valuations are made in accordance with the valuation manual; 

(3)' each year, provide to the superintendent and to the pompany 8 board of directors a cer- 
tification of effectiveness of the internal controls of the company's principle-based eerie bhytt 
are in place at the end of the preceding calendar year; and 

(4) develop and, upon the request of the superintendent, file ia rilaiebick based valiation 
report that complies with the standards prescribed in the valuation manual. 

C. A principle-based valuation may include a prescribed formulaic reserve component: :. 


History: 1978 Comp., § 59A-8A-9, enacted by Laws premiums, as reported in the life, accident and health an- 


2014, ch. 59, § 28. nual statements, the health annual statements and the 
Compiler' s notes, — Pursuant to Laws 2014, ch. 59, § fraternal annual statements submitted for 2008; and 
55, the effective date of Laws 2014, ch. 59, §§ 15 through (3) the Standard Valuation Law of the national asso- 
27 was January 1, 2017. On June 30, 2016, the superin- ciation of insurance commissioners, as amended in 2009, 
tendent of insurance certified to the New Mexico. compila- or legislation including substantially similar terms and 
tion commission and the director of the legislative council provisions, has been enacted by at least forty-two af the 
service that: following fifty-five jurisdictions: 
(1) the most recent version of the manual of valuation (a) -the fifty states of the United States; 
instructions adopted by the national association of insur- (b) American Samoa; 
ance commissioners has been adopted by the national as- (c)_ the Virgin Islands of the United States; 
sociation of insurance commissioners by an affirmative _.(d) the District of Columbia; 
vote of at least forty-two members or three-fourths of the (e) Guam; and 
members voting, whichever is greater; (f), .Puerto Rico. 
(2) the Standard Valuation Law of the national asso- Severability. — Laws 2014, ch. 69, § 54 provided. that 
ciation of insurance commissioners, as amended in 2009, if any part or application of the provisions of Laws 2014, 
or legislation including substantially similar terms and ch. 59 is held invalid, the remainder or its application to 


provisions, has been enacted by states that, collectively other situations or persons shall not be affected. 
represent more than seventy-five percent of written direct . 


59A-8A-10. Experience reporting for policies in force on or after 
| operative date of valuation manual. 


For policies in force on or after the operative date of the valuation manual, a company shall sub- 
mit mortality, morbidity, policyholder behavior.or expense eePRS ene and other data as prescribed 
in the valuation manual. 


History: 1978 Comp., § 59A-8A-10, enacted by Laws . (1) the most recent version of the manual of valuation 


2014, ch. 59, § 24. instructions adopted by the national association of insur- 
Compiler’ s notes. — Pursuant to Laws 2014, ch. 59, § ance commissioners has been adopted by the national as- 

55, the effective date of Laws 2014, ch. 59, $§ 15 through ' sociation of insurance commissioners by an affirmative 

27 was January 1, 2017, On-June 30, 2016, the superin- vote of at least forty-two members or three-fourths of the 

tendent of insurance certified to the New Mexico compila- members voting, whichever is greater; 

tion commission and the director of the legislative council ~ (2) the Standard Valuation Law of the Maton asso- 

service that: ciation of insurance commissioners, as amended in 2009, 
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or legislation including substantially similar terms and (a) the fifty states of the United States; 
provisions, has been enacted by states that collectively (b) American Samoa; 

represent more than seventy-five percent of written direct (c) the Virgin Islands of the United States; 
premiums, as reported in the life, accident and health an- (d) the District of Columbia; 

nual statements, the health annual statements and the (e) Guam; and 

fraternal annual statements submitted for 2008; and (f) Puerto Rico. 

(3) the Standard Valuation Law of the national asso- Severability. — Laws 2014, ch. 59, § 54 provided that 
ciation of insurance commissioners, as amended in 2009, if any part or application of the provisions of Laws 2014, 
or legislation including substantially similar terms and ch. 59 is held invalid, the remainder or its application to 
provisions, has been enacted by at least forty-two of the other situations or persons shall not be affected. 


following fifty-five jurisdictions: 


59A-8A-11. Confidentiality. 


A. As used in this section, "confidential information" includes: 

(1) memoranda in support of opinions submitted pursuant to Sections 59A-8A-4 and 59A- 
8A-5 NMSA 1978 and other documents, materials and information, including all working papers 
and copies of those papers, that are produced or obtained by or disclosed to the superintendent or 
another person in connection with those memoranda; 

(2) documents, materials and other information, including all working papers and 
copies of those papers, that are produced or obtained by or disclosed to the superintendent 
or another person in the course of an examination conducted pursuant to Subsection E of 
Section 59A-8A-8 NMSA 1978; provided, however, that if an examination report or other ma- 
terial prepared in connection with an examination pursuant to Sections 59A-4-5 through 
59A-4-13 NMSA 1978 is not held as private and confidential information pursuant to Sec- 
tions 59A-4-5 through 59A-4-13 NMSA 1978, an examination report made under Subsection 
E of Section 59A-8A-8 NMSA 1978 shall not be confidential information to the same extent as 
if the examination report or other material had been prepared pursuant to Sections 59A-4-5 
through 59A-4-13 NMSA 1978; 

(3) reports, documents, materials and other information that are developed by a company 
in support of or in connection with an annual certification by a company pursuant to Paragraph 
(3) of Subsection B of Section 59A-8A-9 NMSA 1978 and that evaluate the effectiveness. of the 
company's internal controls with respect to a principle-based valuation and any other documents, 
materials and other information, including working papers and copies of those papers that are 
produced by, obtained by or disclosed to the superintendent or another person in connection with 
those reports, documents, materials or other information; 

(4) principle-based valuation reports developed pursuant to Paragraph (4) of Subsection B 
of Section 59A-8A-9 NMSA 1978 and other documents, materials and other information, including 
all working papers and copies of those papers that are produced or obtained by or disclosed to the 
superintendent or another person in connection with those reports; and 

(5). documents, materials, data and other information that are submitted by a company 
pursuant to Section 59A-8A-10 NMSA 1978 and all other documents, materials, data and other 
information, including all working papers and copies of those papers, that are created or produced 
in connection with experience data that include any potentially company- or person-identifying 
information and that is provided to or obtained by the superintendent or another person in con- 
nection with the submissions required by Section 59A-8A-10 NMSA 1978. 

B. Except as provided in this section, a company's confidential information is confidential and 
is not subject to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. Nothing 
in this section shall be construed as a grant of privilege or confidentiality or a bar to production of 
that information by an insurer in a civil suit, whether or not the office of superintendent of insur- 
ance is a party; provided that the superintendent may use the documents, materials or other infor- 
mation in the furtherance of a regulatory or legal action brought as a part of the superintendent's 
official duties. Neither the superintendent nor another person who received documents, materials 
or other information while acting pursuant to the authority of the superintendent shall be per- 
mitted or required in a private civil action to testify on the confidential documents, materials or 
information subject to this subsection. 
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C. Inorder to assist in the performance of the superintendent's duties, the superintendent may: 
share confidential information: 

(1) with another state, federal or international regulatory agency and with the nAOBAL 
association of insurance commissioners, its affiliates or its subsidiaries; and 

(2) in the case of confidential information specified in Paragraphs (1) and (4) of Sabaectitnt 
A of this section: 

(a) with the actuarial board for counseling ary discipline or its successor if the actu- 
arial board for counseling and discipline or its successor requests the confidential information and 
states that it is required for a professional disciplinary proceeding; and 

(b) with a state, federal or international law enforcement official if that official has 
the legal authority to agree and does agree to maintain the confidentiality and privilege of the 
documents, materials, data and other information in the same manner and to the same extent as 
the superintendent. 

D. The superintendent may receive documents, materials, data and other information, includ- 
ing otherwise confidential and privileged documents, materials, data and other information, from 
the national association of insurance commissioners, its affiliates or its subsidiaries, from regula- 
tory or law enforcement officials of foreign or domestic jurisdictions and from the actuarial board 
for counseling and discipline or its successor. The superintendent shall maintain as confidential 
or privileged a document, materials, data or other information received with notice or the under- 
standing that the content is confidential or privileged pursuant to the laws of the jurisdiction from 
which the information originates. 

E. The superintendent may enter into agreements governing the sharing. and use of informa- 
tion that are consistent with Subsections B through H of this section. 

F. No waiver of an applicable privilege or claim of confidentiality in confidential information 
results from a disclosure to the superintendent pursuant to the provisions of this section or as a 
result of the sharing authorized by Subsection C of this section. 

G. A privilege established by the laws of a state or jurisdiction that is substantially similar 
to the privilege established by Subsections B through H of this section shall be available and en- 
forced in any official proceeding in, and in any court of, New Mexico. 

H. For the purposes of this section, ‘Tegulatory agency’, "law enforcement agency" and "na- 
tional association of insurance commissioners" include the employees, agents, consultants and 
contractors of the entity. 

I, Notwithstanding Subsections B through H of this section, the confidential information speci- 
fied in Paragraphs (1) and (4) of Subsection A of this section: 

(1) may be subject to subpoena for the purpose of defending an action seeking damages 
from an appointed actuary who submits a related memorandum in support of an opinion pursuant 
to Sections 59A-8A-4 and 59A-8A-5 NMSA 1978 or who submits a principle-based valuation report 
developed pursuant to Paragraph (4) of Subsection B of Section 59A-8A-9 NMSA 1978 if the submis- 
sion is required by the Standard Valuation Law or the rules promulgated in furtherance of that law; 

(2) may, with the written consent of the company, be released by the superintendent; and © 

(3) ceases to be confidential once a portion of a memorandum in support of an opinion sub- 
mitted pursuant to Sections 59A-8A-4 and 59A-8A-5 NMSA 1978 or a principle-based valuation 
report developed pursuant to Paragraph (4) of Subsection B of Section 59A-8A-9 NMSA 1978 is 
cited by the company in its marketing, publicly volunteered to a governmental agency other than 
a state insurance department or released by the company to the news media. 


History: 1978 Comp., § 59A-8A-11, enacted by Laws association of insurance commissioners by an affirmative 
2014, ch. 59, § 25. vote of at least forty-two members or three-fourths of ia 

Compiler! s notes. — Pursuant to Laws 2014, ch. 59, § members voting, whichever is greater;. » 
55, the effective date of Laws 2014, ch, 59, §§ 15 through (2) the Standard Valuation Law of the national asso- 
27 was January 1, 2017. On June 30, 2016, the superin- ciation of insurance commissioners, as amended in 2009, 
tendent of insurance certified to the New Mexico compila- or legislation including substantially similar’ terms and 
tion commission and the director of the legislative council .,,. provisions, has been enacted by states that collectively 
service that: represent more than seventy-five percent of written direct 

(1) the most recent version of the manual of valuation premiums, as reported in the life, accident and health an- 
instructions adopted by the national association of insur- nual statements, the health annual statements and the 
ance commissioners has been adopted by the national fraternal annual statements submitted for 2008; and 
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(3) the Standard Valuation Law of the national asso- (d) the District of Columbia; 
ciation of insurance commissioners, as amended in 2009, (e) Guam; and 
or legislation including substantially similar terms and (f) Puerto Rico. 
provisions, has been enacted by at least forty-two of the Severability. — Laws 2014, ch. 59, § 54 provided that 
following fifty-five jurisdictions: if any part or application of the provisions of Laws 2014, 
(a) the fifty states of the United States; ch. 59 is held invalid, the remainder or its application to 
(b) American Samoa; other situations or persons shall not be affected. 


(c) the Virgin Islands of the United States; 


59A-8A-12. Single state exemption. 


A. The superintendent may exempt from the requirements of Section 59A-8A-8 NMSA 1978 
the specific product forms or product lines of a domestic company that is licensed and doing busi- 
ness only in New Mexico if: 

(1) the superintendent has issued a written aster to the company and has not subse- 
quently revoked the exemption in writing; and 
~ (2) the company computes reserves using the assumptions and methods used prior to the 
operative date of the valuation manual and using any requirements established by the superin- 
tendent and promulgated by rule. 

B, For acompany granted an exemption pursuant to this section, Sections 59A-8A-4, 59A-8A-6 
and 59A-8A-7 NMSA 1978 apply. For a company that applies this exemption, a reference to Sec- 
tion 59A-8A- 8 NMSA 1978 that is found in Sections 59A-8A-4, 59A-8A-6 and 59A-8A-7 NMSA 
1978 does not apply. 


History: 1978 Comp., § 59A-8A-12, enacted by Laws premiums, as reported in the life, accident and health an- 
2014, ch. 59, § 26. nual statements, the health annual statements and the 

Compiler's notes. — Pursuant to. Laws 2014, ch. 59, § fraternal annual statements submitted for 2008; and 
55, the effective date of Laws 2014, ch. 59, §§ 15 through (3) the Standard Valuation Law of the national asso- 
27 was January 1, 2017. On June 30, 2016, the superin- ciation of insurance commissioners, as amended in 2009, 
tendent of insurance certified to the New Mexico compila- or legislation including substantially similar terms and 
tion commission and the director of the legislative council provisions, has been enacted by at least forty-two of the 
service that: following fifty-five jurisdictions: 

(1) the most recent version of the manual of valuation (a) the fifty states of the United States; 
instructions adopted by the national association of insur- - (b) American-Samoa; 
ance commissioners has been adopted by the national as- (ce) the Virgin Islands of the United States; 
sociation of insurance commissioners by an affirmative ~ (d)_ the District of Columbia; 
vote of at least forty-two members or three-fourths of the ~~ {e) Guam; and ° 
‘members voting, whichever is greater; (f) _ Puerto Rico. ; 

(2) the Standard Valuation Law of the national asso- Severability. — Laws 2014, ch..59, § 54 provided that 
ciation of insurance commissioners, as amended in 2009, — if any part or application of the provisions of Laws 2014, 
or legislation including substantially similar terms and ch. 59 is held invalid, the remainder or its application to 
provisions, hasbeen enacted by states that collectively other situations or persons shall not be affected. 


represent more than seventy-five percent of written direct 


ARTICLE 9 
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59A-9-9. Preferred or guaranteed stocks. erty and securities. 
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59A-9-15. Policy loans, 
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59A-9-1. Scope. 


This article [Chapter 59A, Article 9 NMSA 1978], with exception of Section 160 (59A:9- a7 NMSA 
1978], applies only to domestic insurers. 


History: Laws 1984, ch. 127, § 134. 


59A-9-2. Eligible investments. 


A. Insurers shall invest in or lend their funds on security of, and shall hold as invested assets, 
only eligible investments as prescribed in this article. 

B. Any particular investment held by an insurer on effective date of the Insurance Code, which 
was a legal investment at time made and which the insurer was legally entitled to possess imme- 
diately prior to such effective date, shall be deemed an eligible investment. 

C. Eligibility of an investment shall otherwise be determined as of date of making or acquisi- 
tion. 

D. Any investment limitation based upon the amount of the insurer's assets or particular funds 
shall relate to such assets or funds as shown by the insurer's annual statement as of December 31 
next preceding date of acquisition of the investment, or as shown by a more recent financial state- 
ment resulting from merger of another insurer, bulk reinsurance or change of capitalization. 

E. No insurer shall pay any commission or brokerage for purchase or sale of property in excess 
of that usual and customary at the time and in the locality where the purchase or sale is made, 


History: Laws 1984, ch. 127, § 135. ANNOTATIONS 


Compiler's notes. — The phrase "effective date of the 
Insurance Code" means January 1, 1985, the effective Am. Jur. 2d, A.L.R. and C.J.S, references. — 44 


date of Laws 1984, Chapter 127.. C.J.S. Insurance § 110. 


59A-9-3. General qualifications. 


A. No security or investment (other than real and personal property acquired under Sec- 
tion 59A-9-21 NMSA 1978) shall be eligible for acquisition by an insurer unless it is interest bear- 
ing or interest accruing or by its character entitled to dividends when declared and paid, or has 
other income-earning entitlement, is not then in default in any respect, and the insurer is entitled 
to receive for its exclusive account and benefit the interest or income accruing thereon. 

B, Nosecurity or investment shall be eligible for purchase at a price above its fair market value. 

C. No provision of Chapter 59A, Article 9 NMSA 1978 shall prohibit acquisition by an insurer of 
other or additional securities or property if received as a dividend or lawful distribution of assets, or 
upon a debt or judgment, or under a lawful and bona fide agreement of bulk reinsurance, merger, or 
consolidation. Any security or property so acquired which is not otherwise an eligible investment un- 
der this article shall be disposed of by the insurer pursuant to Section 59A-9-23 NMSA 1978 if real 
property, or pursuant to Section 59A-9-24 NMSA 1978 if personal property or securities. 

D. Notwithstanding any other provision of law, a domestic insurance company may deposit or 
arrange for the deposit of securities held in or purchased for its general account and its separate 
accounts in a clearing corporation or the federal reserve book-entry system. When securities are 
deposited with a clearing corporation, certificates representing securities of the same class of the 
same issuer may be merged and.held in bulk in the name of the nominee of such clearing corpora- 
tion with any other securities deposited with such clearing corporation by any person, regardless 
of the ownership of such securities, and certificates representing securities of small denominations 
may be merged into one or more certificates of larger denominations. The records-of any member 
bank through which an insurance company holds securities in the federal reserve book-entry sys- 
tem, and the records of any custodian banks through which an insurance company holds securities 
in a clearing corporation, shall at all times show that such securities are held for such insurance 
company and for which accounts thereof. Ownership of, and other interests in, such securities may 
be transferred by bookkeeping entry on the books of such clearing corporation or in the federal re- 
serve book-entry system without, in either case, physical delivery of certificates representing such 
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securities. The superintendent of insurance is authorized to promulgate rules and regulations 
governing the:deposit by insurance companies of securities with clearing corporations and in the 
federal reserve book-entry system. 

(1) ) "Clearing corporation" means a corporation as defined in Section 55-8-102 NMSA 1978, 
except that with respect to securities issued by institutions organized or existing under the laws 
of any foreign country or securities used to meet the deposit requirements pursuant to the laws 
of a foreign country as a condition of doing business therein, "clearing corporation" may include 
a corporation which is organized or existing under the laws of any foreign country and is legally 
qualified under such laws to effect transactions in securities by computerized book-entry. 

(2). "Direct participant" means a bank or trust company or other institution which main- 
tains an account in its name in a clearing corporation and through which an insurance company 
participates in a clearing corporation. 

(3) "Federal Reserve book-entry system" means the computerized systems sponsored by 
the United States department of the treasury and certain agencies and instrumentalities of the 
United States government and such agencies and instrumentalities, respectively, in federal re- 
serve banks through banks which are members of the federal reserve system or which otherwise 
have access to such computerized systems. 

(4) "Member bank" means a national bank, state bank or trust company which is a mem- 
ber of the federal reserve system and pe 6 which an insurance company participates in the 
federal reserve book-entry system. 

(5) "Securities" means mIARAEHES as defined in Section 55-8-102 NMSA 1978. 


History: Laws 1984, ch. 127, § 136; 1987, ch. 259, § 10. 


59A-9-4. Authorization and record of investments. 


A. An insurer shall not make any particular investment or loan (other than policy loans or 
annuity contract loans of a life insurer) unless the same is authorized or ratified by the insurer's 
board of directors, or other appropriate governing body if a reciprocal or Lloyd's insurer, or by a 
committee thereof charged with supervision of investments and loans. The minutes of any such 
committee shall be recorded and a report submitted to the board of directors or such other appro- 
priate governing body, at the next meeting thereof. 

B. The insurer shall maintain a full record of each cactrreedt showing, among other pertinent 
information, the name of any officer, director or principal stockholder or security holder of the 
insurer having any direct, indirect or contingent interest in the securities, loan or property consti- 
tuting the investment, or in the person in whose behalf the investment is made, and the nature of 
such interest. 


History: Laws 1984, ch. 127, § 137. 


59A-9- 5. Diversification. | 


An insurer shall invest in or ie as assets categories of investments only within applicable 
limits as follows: 

A. one person: an insurer shall not at any one time have any combination of investments in 
or loans upon the security of obligations, property or securities of any one person (other than its 
lawful subsidiary) aggregating over ten percent of the insurer's assets. This shall not apply as to 
general obligations of the United States or of any state or of Canada or province thereof, or include 
policy loans made under Section 148 [59A-9-15 NMSA 1978] of this article, or bank deposits or 
certificates of deposit issued by banks. For purposes of this provision a corporation or other lawful 
entity together with its subsidiaries and affiliates shall constitute one person; 

B. voting stock: an insurer shall not invest in or hold at any one time more than ten percent 
of the outstanding voting stock of any corporation, except as to voting rights of preferred stock 
during default of dividends. This subsection does not apply to stock of the insurer's subsidiary ac- 
quired under Section 145 [59A-9-12 NMSA 1978] of this article; 
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C. minimum capital: an insurer shall invest and maintain invested funds not less in amount 
than the minimum paid-in capital stock required under the Insurance Code of a domestic stock in- 
surer transacting like kinds of insurance, only in cash and the securities provided for under the fol- 
lowing sections of this article: Sections 1389 [59A-9-6 NMSA 1978] (public obligations), 140 [59A-9-7 
NMSA 1978] (obligations, stock of certain federal and international agencies), 141'[59A-9-8 NMSA 
1978] (corporate obligations),and 147 [59A-9-14 NMSA 1978] (equipment trust certificates); 

D. revenue bonds: an insurer shall not have invested at any time more than twenty percent of 
its assets in revenue bonds described in:Sections se and 141 [59A-9-6 and 59A-9-8 NMSA 1978] 
of this article; 

“Es. equipment trust certificates: an insurer shall 8 ‘have invested at any. tinwie more thai fif- 
teen percent of its assets in equipment trust certificates described in ee ee ips 0 14 NaS 
1978] of this article; 

F._ real property encumbrances: an insurer shall not at any one time +60 more than thirty-five 
percent of its assets invested in obligations secured by real property mortgages, trust deeds, con- | 
tracts of purchase or other similar‘encumbrances of real property; and 

G: other specific limits: limits as to investments in:real property shall be as orivialead in Seu. 
tion 154 [59A-9-21 NMSA 1978] of this article; and other specific limits shall apply as stated in 
this article dealing with other sje aris kinds of investments. 


History: Laws 1984, ch. 127, § 138. Cross references. — For the Insurance Code, see 59A- 
_1-1 NMSA 1978. and notes thereto. 


59A-9-6. Public obligations. 


A. Subject to Subsection B, below, an insurer may invest in bonds or other evidences of indebt- 
edness, not in default as to principal or interest, which are valid and legally authorized obligations 
issued, assumed. or guaranteed by the United States government or by any state thereof, or by 
Canada or any of the provinces thereof; or by any county, city, town, village, municipality or district 
therein or political subdivision thereof, or public instrumentality of one or more of the foregoing, if 
by statutory or other legal requirements lye thereto such ce are payable as'to both 
principal and interest, from: 

(1) taxes levied or required to be teviedl upon all feasts property. or all taxable income 
within the jurisdiction of such: governmental unit; or 

(2) adequate special revenues pledged or otherwise aupiaptintel or ie law fenuknen to be 
provided for the purpose of such payment; but-not including any obligation payable solely out of 
special assessments on properties benefited by local improvements unless adequate security is 
evidenced by the ratio of assessment to value of the property or the obligation is additionally se- 
cured by an adequate guaranty fund or adequate source of revenue required by law. 

B. No such investment shall be made in any bond or evidence of indebtedness rated lower than 
BAA by Moody's Investment Service, Inc. or BBB by Standard & Poors, Inc. 

C. Bonds and similar obligations issued by any such governmental unit payable solely from rev- 
enues from special projects undertaken for air pollution control, exploitation of energy and other 
resources, transportation by pipeline or other means, and other similar projects, to be operated under 
lease or otherwise by one or more nongovernmental business entities, and such bonds.or obligations 
guaranteed as to payment of principal and interest by such entities, are not deemed public obligations 
for purposes of this section. They shall be treated as obligations of the guarantors, and as to eligibil- 
ity for investment off insurer funds are governed by Section 141 [59A-9-8 NMSA 10% 8] of this ariaelel 


History: Dave 1984, ch, 127, § 139, 


59A-9-7, ‘Obligations, stock of certain federal and sNternational agencies. 

An insurer may invest in the eblaatianin and stock where stated, issued, assumed or guaran- 
teed by the following agencies of the United States government, or in which such governmentii isa 
participant, whether or not the obligations are guaranteed by it: . 
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farm loan bank; 
commodity credit corporation; 
federal intermediate credit banks; 
federal land banks; 
central bank for cooperatives; 
federal home loan banks, and stock thereof; 
federal national mortgage association, and stock thereof when acquired in connection with 
sale of mortgage loans to such association; 
H. international bank for reconstruction and development; 
I. inter-American development bank; 
J. Asian development bank; 
K. African development bank; and | 
_L.,, any other similar agency of, or participated in by, the United States government and of simi- 
lar financial quality. ,. 


FOSH DOME 


History: Laws 1984, ch. 127, § 140; 1988, ch. 22, § 2. | 


59A-9-8. Corporate obligations. . 


A. An insurer may invest in the bonds, debentures or secured obligations of any solvent corpo- 
ration organized and existing under the laws of any state, or of Canada or province thereof, which 
has been in existence and active business operation for not less than five (5) years, and which has 
not defaulted in payment of interest or principal of any of its obligations during the five (5) years 
prior to investment. 

B. No insurer shall invest in any such bonds or evidences of indebtedness in excess of ten per- 
cent of any issue and related issues thereof or one hundred thousand dollars ($100,000), which- 
ever is the larger, subject to Paragraph A of Section 138 [59A-9-5 NMSA 1978] (diversification) of 
this article. 


History: Laws 1984, ch. 127, § 141. 


59A-9-9. Preferred or guaranteed stocks. 


A. An insurer may invest in preferred or guaranteed stocks or shares of any solvent institution 
existing under the laws of the United States or Canada, or any state or province thereof. 

B. No insurer shall invest in any such preferred or guaranteed stock in an amount in excess of 
ten percent of any issue and related issues thereof, subject to Paragraph A of Section 138 [59A-9-5 
NMSA 1978] (diversification) of this article, and subject to the limit of the insurer's investments 
in preferred, guaranteed and common stocks as stated in Subsection B of Section 143 [59A-9-10 
NMSA 1978] (common stocks) of this article. 


History: Laws 1984, ch. 127, § 142. 


59A-9-10. Common stocks. 


A. An insurer may invest in nonassessable (except as to bank or trust company stocks, and 
except for taxes) common stocks, other than insurance stocks, of any solvent corporation organized 
and existing under the laws of the United States or Canada, or of any state or province thereof, 
which has been in existence and active business operation for at least five (5) years prior to the 
investment; and if such corporation has had net earnings available for dividends on such stock in 
each of such five (5) years, If the issuing corporation has not been in legal existence for the whole of 
such five (5) years but was formed as a consolidation or merger of two or more businesses of which 
at least one was in operation on a date five (5) years prior to the investment, the test of eligibility 
of the common stock under this section shall be based upon consolidated pro forma statements of 
the predecessor or constitutuent [constituent] institutions. 
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B. An insurer shall not at any time have invested in preferred or guaranteed stocks or common 
stocks an aggregate of more than ten percent of its assets if a life insurer, or thirty-five percent of 
its assets if transacting kinds of insurance other than life insurance. 


History: Laws 1984, ch. 127, § 143. 


59A-9-11. Insurance stocks. 


A. An insurer may invest in the stocks of other solvent insurers formed under the laws of this or 
another state, which stocks meet the applicable requirements of Section 142 [59A-9-9 NMSA 1978] 
(preferred or guaranteed stocks) or 143 [59A-9-10 NMSA 1978] (common stocks) of this article. 

B. With the superintendent's advance written consent an insurer may acquire and hold con- 
trolling interest in or all outstanding voting stock of another such insurer. The superintendent 
shall not consent to any such acquisition if he finds it not in the best interests of the insurers 
involved, or of their respective policyholders or stockholders, or that the acquisition would ma- 
terially tend to lessen competition or to result in any monopoly in the insurance business in this 
state. 

C. Stock so acquired shall be included with other stock investments for the purpose of the limit 
of aggregate investments stated in Subsection B of Section 148 of this article. 


History: Laws 1984, ch. 127, § 144. 


59A-9-12. Investments in subsidiaries. 


A. An insurer either by itself or in cooperation with one or more other business entities, may 
organize or acquire one or more subsidiaries engaged or to be engaged in any of the following busi- 
nesses: 

(1) an insurance business authorized by the jurisdiction in which the subsidiary is incor- 
porated; 

(2) acting as insurance producer for its parent or for any of its parent's i insurer subsidiaries; 

(3) investing, reinvesting or trading in securities for its own account, that of its parent, 
any subsidiary of its parent or any affiliate or subsidiary; 

(4) management of any investment company registered pursuant to the federal Invest- 
ment Company Act of 1940, as amended, including related sales and services; 

(5) acting as a broker-dealer registered pursuant to the federal Securities Exchange Act of 
1934, as amended; 

(6) rendering investment advice to governments, government agencies, corporations or 
other organizations or groups; 

(7) rendering other services ibiutad to operations of an insurance business; 

(8) owning and managing assets that the parent corporation could itself own or manage; 

(9) acting as administrative agent for a government instrumentality that is performing an 
insurance function; or 

(10) financing insurance premiums, agents and other forms of consumer financing; and 

(11) any other business activity determined by the superintendent to be pon ning ss ancil- 
lary to an insurance business. 

B. In addition to investments in common stock, preferred stock, debt obligations and adhe se- 
curities permitted under all other sections of Chapter 59A, Article 9 NMSA 1978 an insurer may 
also: 

(1) invest, in common stock, preferred stock, debt obligations and other securities of one or 
more subsidiaries, amounts which unless otherwise approved by the superintendent do not exceed 
the lesser of ten percent of the insurer's assets or fifty percent of the insurer's surplus as regards 
policyholders, if, after the investments, the insurer's surplus as regards policyholders will be rea- 
sonable in relation'to the insurer's outstanding liabilities and adequate to its inrariciar needs. In 
calculating the amount of the investments, there shall be included: 
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(a) total net money or other consideration expended and:obligations assumed in the 
acquisition or formation of a subsidiary, including all organizational expenses and contributions to 
capital and surplus of the subsidiary, whether or not sbi rao by the purchase of capital stock 
or the issuance of other securities; and 

(b) all amounts expended in acquiring additional common stock, preferred stock; debt 
obligations and other securities and all contributions to the capital and surplus of a cop 
subsequent to its acquisition or formation; 

; (2) if the insurer's total liabilities, as calculated for annual statement purposes, are less 
than ten percent of assets, invest any amount in common stock, preferred stock, debt obligations 
and other securities of one or more subsidiaries, if, after the investment, the insurer's surplus as 
regards policyholders, esisidering the investment as if it were a disallowed asset, will be reason- 
able in relation to the insurer's outstanding liabilities and adequate to its financial needs; 

(3) invest any amount in common stock, preferred stock, debt obligations and other securi- 
ties of one‘or more subsidiaries, if each subsidiary agrees to limit its investments in any asset so 
that the investments will not cause the amount of the total investment of the insurer to exceed 
any of the investment limitations specified in Paragraph (1) of this subsection or in Chapter 59A, 
Article 9 NMSA 1978, applicable to the insurer, For the purpose of this paragraph “the total in- 
vestment of the insurer" includes: 

(a), any direct investment by the insurer in an asset; and 

(b) the insurer's proportionate share of any investment in an asset by any subsidiary 
of the insurer, which shall be calculated by multiplying the amount of the subsidiary's investment 
by the percentage of the insurer's ownership of the subsidiary; 

(4) with the approval of the superintendent, invest any amount in common stock, pre- 
ferred stock, debt obligations or other securities of one or more subsidiaries, if, after the invest- 
ment, the insurer's surplus as regards policyholders will be reasonable in relation to the insurer's 
outstanding liabilities and adequate to its financial needs; and 

(5) invest any amount in the common stock, preferred stock, debt obligations or other se- 
curities of any subsidiary exclusively engaged in holding title to, or holding title to and managing 
or developing; real or personal property, if, after considering as a disallowed asset.so much of the 
investment as is represented by subsidiary assets, which if held directly by the insurer would be 
considered as a disallowed. asset, the insurer's surplus as regards policyholders will be reasonable 
in relation to the insurer's outstanding liabilities and adequate to its financial needs, and if, fol- 
lowing such investment, all voting securities of such subsidiary would be owned by the insurer. 

C. Investments in common stock, preferred stock, debt obligations or other securities of subsidiar- 
ies made pursuant to Subsection B of this section shall not be subject to any of the otherwise appli- 
cable restrictions or prohibitions contained in this article applicable to the investments of the insurer. 

D. Whether any investment made pursuant to Subsection B of this section meets the appli- 
cable requirements thereof is to be determined immediately after the investment is made, taking 
into account the then outstanding balance on all previous investments in debt obligations and the 
value of all previous equity securities as of the date they were made. 

E.. If an insurer:ceases-to control.a subsidiary, it shall dispose of any investment made in it 
pursuant to this section within three years from time of the cessation of control or within such fur- 
ther time.as the superintendent may prescribe, unless at any time after the investment is made, 
the investments meet the requirements for investment under any other section of the Insurance 
Code, and the insurer has so notified the superintendent. 


History: Laws 1984, ch. 127, $ 145; 2001, ch. 90, $1; invalid, the remainder or its application to other situa- 
2016, ch. 89, § 10. tions or persons shall not be affected. 

Cross references. — For the i a aps ‘Satan Act The 2001 amendment, effective July 1, 2001, de- 
of 1940, see 15 U.S.C. § 80a-1 et seq. . leted “ineluding, but not limited to, actuarial, loss pre- 

For the Securities Exchange Act of 1934, see 15 US. C, vention, safety engineering, data processing, accounting, 
§ 78a et seq. claims, appraisal and collection services" from the end of 

The 2016 amendment, effective July 1, 2017, in Sub- ’ Paragraph A(7); and substituted “Chapter 59A, Article 
section A, Paragraph (2), after "acting as insurance”, de- 9 NMSA 1978" for “this article" in the introductory lan- 
leted "broker or insurance agent” and added “producer”. guage of Subsection B and in Paragraph B(3). 


Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held 
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59A-9-13. Common trust funds, mutual funds. 


A, An insurer may invest in; 
(1) a bank's common trust fund as defined i in Section. 584 of the United States Internal 
Revenue Code of 1954; and 
(2) the securities of any open-end or closed-end management type investment company or 
investment trust registered under the federal Investment Company Act of 1940, as from time to 
time amended, if such investment company or trust has assets of not less than ten million dollars 
($10,000,000) at date of the investment. 
B. All such investments shall be considered as s investment in common stocks for the purpose 
of the limit on aggregate investments imposed Dy Subsection B of Section 143 [59A-9-10 NMSA 
1978] of this article. 


History: Laws 1984, ch. 127, § 146, For the federal Investment Company Act of 1940, see 15 
Cross references. — For Section 584 of the United U.S.C. § 80a-1 et seq. 
States Internal Revenue-Code of 1954, see 26 U.S;C, § 584. 


59A-9-14. Equipment trust certificates. 


An insurer may invest in equipment trust obligations or certificates adequately secured and 
evidencing an interest in transportation equipment, wholly or in part within or principally based 
within, the United States or Canada, which obligations or certificates carry the right to receive 
determined portions of rental, purchase or other fixed obligatory payments to be made for use or 
purchase of such transportation equipment. 


History: Laws 1984, ch. 127, § 147. 


59A-9-15. Policy loans. 


A life insurer may lend to its policyholder or annuity contract holder, upon pledge of the policy 
or contract as collateral security, any sum not exceeding the cash surrender value of the policy or 
contract, or may lend against pledge or assignment of any of its supplementary contracts or other 
contracts or obligations, so long as the loan is adequately secured by such pledge or assignment. 


History: Laws 1984, ch. 127, § 148. 


59A-9-16.: Collateral loans. 


An insurer may invest in loans secured by deposits of collateral consisting of securities in which 
the insurer may otherwise invest under this article, if the current market value of such collateral 
is not less than twenty percent in excess of the amount of the loan. The amount'so loaned shall be 
included pro rata in determining the maximum of funds permitted under this article to be invested 
in the respective categories of securities so pledged. The superintendent may by rule or regulation 
place reasonable limit upon such loans to a parent corporation, subsidiary or affiliate of the insurer. 


History: Laws 1984, ch. 127, § 149. 


59A-9-17. Savings and share accounts, time certificates. 


An insurer may invest in share or savings accounts of state or federal savings and loan or build- 
ing and loan associations, or in time certificates issued by any such association, and in any one 
such institution only to the extent that the investment is insured by the Federal Savings and Loan 
Insurance Corporation or similar federal agency. 


History: Laws 1984, ch. 127, § 150. 
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59A-9-18. Miscellaneous investments. 


A. An insurer may make loans or investments not otherwise expressly permitted under this 
article, in an aggregate amount not exceeding five percent of the insurer's assets and not exceed- 
ing one percent of such assets as to any one such loan or investment, if the loan or investment 
meets the requirements of Section 136 [59A-9-3 NMSA 1978] (general qualifications) of this article 
and by reason of safety of principal and yield otherwise qualifies as a sound investment, No such 
loan or investment shall be represented by: 

(1). .any item described in Section 119 [59A-8-2 NMSA 1978] (assets not allowed) of the 
Insurance Code or any loan or investment otherwise expressly prohibited; 

_ (2) agents' balances, or amounts advanced to or owing by agents; 

(3)., any category of loans or investments expressly eligible under any other provision of 
this article; or 

(4) any investment Se eeetafarn soauined or held by the insurer under any other category of 
loans or investments eligible under this article. . 

B. The insurer shall keep a separate record of all loans and investments made under this. sec- 
tion. 


History: Laws 1984, ch, 127, § 151. 


59A-9-19. Special investments of separate account funds. 


The amounts allocated to each separate account established with respect to variable life in- 
surance and variable annuity contracts shall be invested and, together with the accumulations 
thereon reinvested, as provided for by the respective such contracts and in accordance with the 
provisions of Section 395 [59A-20-30 NMSA 1978] of the Insurance Code. 


History: Laws 1984, ch. 127, § 152. 


59A-9-20. Special investments of title insurers. 


A. A title insurer having paid-in capital stock paid in cash of not less than one hundred thou- 
sand dollars ($100,000), may invest an amount not exceeding fifty percent of its subscribed capital 
stock, or paid-in basic capital surplus if a mutual insurer, in preparation and purchase of materi- 
als or plant necessary to enable it to engage in the title insurance business. 

B. In all statements and proceedings for determination of the insurer's financial condition, 
such investments shall be valued at actual cost thereof or at such lesser value as the insurer may 
estimate, or be omitted entirely at the insurer's option. 


History: Laws 1984, ch. 127, § 153. 


59A-9-21. Real property. 


A. An insurer may invest in real estate only if used for the purposes or acquired in the manner 
and within limits as follows: 

(1) the building in which the insurer has its principal office and the land on which it 
stands, if the land is owned by the insurer or occupied under lease the terms of which are sat- 
isfactory to the superintendent, and if the superintendent has approved the title to the lands; 

(2) such other real estate as is requisite for branch office or other business facilities neces- 
sary for the insurer's convenient accommodation in transaction of its business; 

(83) real estate acquired in satisfaction or part payment of loans, mortgages, liens, judg- 
ments, decrees or debts previously owing to the insurer in due course of its business; 


: 
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(4) real estate acquired in part payment of the consideration onsale of other real estate 
owned by the insurer, if such transaction has yest a net reduction i in ee insurer's real estate 
investments; 

(5) real estate acquired by gift or devise or through merger, contolidation or bulk reinsur- 
ance of another insurer or corporation under the Insurance Code; 1 aes 

'5(6) additional real estate and equipment incidental thereto, if necessary or convenient 
for énlancing the sale or other value of real estate’ previously saeihapaely or ai under this sec- 
tion; and 

(7) real estate, or any interest therein, acquired or held’ by slixatalad! phe or dace 
other than real estate to be used‘ primarily for agricultural, ranch, mining, development of oil or 
mineral resources, recreational, amusement, hotel; motel or club purposes, acquired as an invest- 
ment’ for production of income, or acquired to be improved or developed for such investment pur- 
poses pursuant to an existing program therefor. The insurer may hold, mortgage, improve, develop, 
maintain, manage, lease and sell or trade real estate acquired by it under this paragraph. The 
insurer may elect to hold under the provisions of this’ at i real estate duly’ sac ca or ers 
by it under other provisions of this section. 

B. Real estate of the insurer under this section shall not in its Porno ore categories cctone the 
applicable percentage of the insurer's assets as follows: , 

(1) under Paragraph A(1), principal office, fifteen percent unless a larger percentage, but 
not to exceed twenty-five percent, is approved by the superintendent; 

(2) under Paragraph A(2), branch office and facilities, five percent; _ 

(3) under Paragraph A(7), investment purposes, ten percent; and ~ © | 

(4) , the aggregate of all real estate holdings under all categories, twenty-five percent. 

C. Real estate holdings of the insurer shall be ene to piss! as provided in Section 156 
[59A-9- 23 NMSA 1978] of this article, rs 


History: Laws 1984, ch. 127, § 154, | Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-9-22. Real estate mortgages, deeds of trust. 


A. An insurer may invest in bonds or notes secured by mortgages or deeds of trust represent- 
ing first liens upon unencumbered and improved real alate located: in this or another state, or in 
Canada, subject to the following conditions: 

(1) «the amount loaned, or aggregate: amount of iodide issued :upon the weyers of a afi 
gage or deed of trust, shall not at time of the investment exceed sixty-five percent of the fair mar- 
ket value of the real estate. The value of the real estate shall be substantiated by the appraisal of a 
recognized real estate appraiser acceptable to the superintendent. Before making the investment, 
a certificate of the value of the property, based on such appraisal, shall be executed by the insurer's 
board of directors or by an investment committee of the board of directors making or authorizing 
the investment on the insurer's behalf; pei 

(2) there shall not have been any default as to payment of any part of the vituniod or in- 
terest of any such bond or note; 

(3) the total investment in any one such note, or bond or bonds’ sécured: by the same real 
estate, shall not exceed seventy-five thousand dollars ($75, 000) or ten percent: of the i insurer’ S as- 
sets, whichever is the greater; and 

(4) in applying the limitation under this subsection there may be excluded from the 
amount invested that portion which is guaranteed by the superintendent for veteran affairs pur- 
suant to the Servicemen's Readjustment Act of 1944 [repealed], as amended, or insured’ by the 
federal housing administrator or other agency of the United States government, or by an | agency 
of the Canadian government. 

B, "Improved real estate" means all real estate within limits of an incorporated nals” town or 
city on which permanent buildings suitable for residence or commercial use are situated, and such 
other real estate as may be deemed to be "improved" for the purposes of this section under rules 
and regulations of the superintendent. 
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C.. For purposes of this section real estate shall not be deemed to be encumbered: 

(1) by existence of taxes or assessments which are not delinquent, instruments creating or 
reserving mineral, oil or timber rights, rights-of-way, joint driveways, sewer rights, rights in walls, 
or by building restrictions or other restrictive covenants; or 

(2) when such real estate is subject to lease in whole or in part whereby rents or niofite are 
reserved to the owner, if the security for such investment is a full and unrestricted first lien upon 
such real estate and there is no condition or rights of reentry or forfeiture under which the invest- 
ment can be cut off, subordinated or otherwise disturbed. 

D, A mortgage or deed of trust shall be deemed to represent a first lien upon the real estate for 
purposes of this section despite existence of a prior first mortgage or first deed of trust on the same 
real estate if the lending or investing insurer assumes and agrees to pay such prior first mortgage 
or deed of trust; and the balance owing on such prior first mortgage or deed of trust at time of the 
insurer's investment or loan, together with the additional amount loaned by the insurer on the 
security of the same real estate, shall be deemed to be the aggregate amount so invested by the 
insurer in the mortgage or deed of trust loan for purpose of limitations imposed thereon by this 
section and article. 

E. Any such mortgage or deed of trust shall require the borrower to maintain insurance of 
improvements against the hazards of fire and those represented by extended coverage, for not less 
than seventy-five percent of the appraised value of the improvements. 


History: Laws 1984, ch. 127,§ 155. and the provisions thereof reenacted as 88 U.S.C. § 1801 
Compiler's notes. — The Servicemen's Readjustment et seq. by Pub. L. 85-857, 72 Stat, 1105 (1958), 
Act of 1944, referred to in Paragraph A(4), was repealed 


59A-9-23. Time limit for disposal of real property. 


A. Except.as stated in Subsection B, or unless the insurer elects to hold the real estate as an 
investment under Paragraph A(7) of Section 154 [59A-9-21 NMSA 1978] of this article: 

(1) .an insurer shall dispose of real estate acquired under Paragraph A(1) of Section 154 of 
this article within five (5) years after it has ceased to be necessary for the convenient accommoda- 
tion of the insurer in conduct of its business; and . 

(2) an insurer shall dispose of real estate acquired under Paragraphs A(2) through A(6) of 
Section 154 of this article within five (5) years after date of acquisition, unless used or to be used 
for the insurer's convenient accommodation in conduct of its business under at Sage A(1) of 
that section. 

B. Upon proof ddtindia chat to the superintendent that the interests of the insurer would suffer 
materially by forced sale thereof, the superintendent may by order grant a reasonable extension 
of the period, as specified in such order, within which the insurer shall dispose of any particular 
parcel of such real estate. 


History: Laws 1984, ch, 127, § 156. 


59A-9-24, Time limit for disposal of other ineligible property and 
securities. 


Any personal property or securities lawfully acquired by an insurer which.it could not otherwise 
have invested in or loaned its funds upon at time of acquisition shall be disposed of by the insurer 
within three (3) years from date of acquisition unless within such period the property or security 
has attained to the status of eligibility; but any personal property or security acquired under any 
agreement of bulk reinsurance, merger or consolidation may be retained for a longer period if so 
provided in the plan for such reinsurance, merger or consolidation as approved by the superinten- 
dent under Article 34 [Chapter 59A, Article 34 NMSA 1978] of the Insurance Code. Upon applica- 
tion by the insurer and proof that forced sale of any such property or security would materially 
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injure the interests of the insurer, the superintendent: an extend the disposal natjor for an ad- 
ditional reasonable time. 


History: Laws 1984, ch. 127, § 157. 


59A-9-25. Failure to dispose of property or securities; effect; penalty. _ 


A. Any property or securities lawfully acquired, and held by an insurer after expiration of the 
period for disposal thereof and any extension of such period granted by the superintendent as 
provided in Sections 156 and 157 [59A-9-23 and 59A-9-24 NMSA 1978] of this Sear shall not be 
allowed as an asset of the insurer. fi ro" . 

B. The insurer shall forthwith dispose of any ineligible investments unlawfully aeeyiired by it, 
and the superintendent shall suspend or revoke the insurer's certificate of authority if the insurer 
fails to dispose ‘of the investment within such reasonable time as the superintendent, by order, 
may specify. No such investment shall be allowed as an asset in determining the insurer's finan- 
cial condition. 


History: Laws 1984, ch. 127, § 158. 


59A-9-26. Prohibited investments and investment underwriting. 


A. In addition to investments excluded pursuant to other provisions of the Insurance Gods, an 
insurer shall not acquire, invest in or lend upon the security of: 

(1) issued shares of its own capital stock, except as provided in Section 568 [59A-34-22 
NMSA 1978] of the Insurance Code (purchase of own shares by stock insurer)..No such shares 
shall be deemed an asset of the insurer in any determination of its financial condition; 

(2) securities issued by a corporation or enterprise the controlling interest of which is, or 
will after such acquisition by the insurer be, held directly or indirectly by the insurer or any com- 
bination of the insurer.and the insurer's directors, officers, subsidiaries or controlling stockholders 
(other than the parent corporation), and the spouses and children of any of the foregoing individu- 
als. Investments in controlled insurance corporations or subsidiaries under Sections 144 and 145 
[59A-9-11 and 59A-9-12 NMSA‘1978] of this article are not subject to this section; 

(3) any note or other evidence of indebtedness of any director, officer, employee or control- 
ling stockholder of the insurer, or of the spouse or child of any of the foregoing individuals, except 
as to policy loans authorized under Section 148 [59A-9-15 NMSA 1978] of this article; or © 

(4) any real estate in which any officer or director or controlling stockholder (other ee 
parent corporation) of the insurer has a financial interest. 

B: No insurer shall underwrite or participate in thderdnititic of an offering of aaguaitied or 
property of any other person. This provision shall not prohibit the insurer from having a subsid- 
iary which is a principal underwriter of a registered investment company (mutual fund). 

C. No insurer shall enter into an agreement to withhold from sale‘any of its securities or prop- 
erty, and disposition of its assets shall at all times be within control of the insurer. 


History: Laws 1984, ch, 127,§ 159. . Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto, 


59A-9-27. Investments of foreign insurers. 


The investment portfolio of a foreign or alien insurer shall be as permitted by the laws of its 
domicile if of a quality substantially sisi to that required under this article for similar funds of 
like domestic insurers. | 


History: Laws 1984, ch. 127, § 160. 
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ARTICLE 10 


Administration of Deposits; Trusteed Assets of Alien Insurer 


Sec. . an : Sec. 

59A-10-1. Authorized deposits. ry ‘59A-10-11, Trusteed assets of alien insurer. 
59A-10-2. Purpose of deposit. 59A-10-12. Purpose and duration, 
59A-10-3. Securities eligible for deposit. rth,2 59A-10-13. Trust agreement. 

59A-10-4. State treasurer as depository. - ~~ ~ ' §9A-10-14. Title; separation; accounting. 
59A-10-5. Depositories designated by treasurer. \ 59A-10-15. Examination of assets. 
59A-10-6. Excess deposits, 59A-10-16. Withdrawal of assets. 
59A-10-7. Insurer's rights during solvency. 59A-10-17. Substitution of trustee. 
59A-10-8. Replenishment of deposit. 59A-10-18. Mexican, Canadian insurers. 
59A-10-9, Release of deposit. | 59A-10-19. Levy upon deposit. 
59A-10-10. Special deposit bond in lieu, requirement of, 


new bond. 


59A-10-1. Authorized deposits. 


The following deposits of insurers when made with the state treasurer through the superin- 
tendent shall be accepted and held in trust, subject to the provisions of Sections 161 through.170 
[59A-10-1 through 59A-10-10 NMSA 1978] of this article: 

A. . deposits required under the Insurance Code for authority to transact insurance in this state; 

B. deposits of domestic insurers when made pursuant to laws of other states, provinces or 
countries as requirement for authority to transact insurance therein; and 

C.._ deposits in such additional amounts as permitted under Section 166 [569A-10-6 NMSA 1978] 
(excess deposits) of this article. 


B34 


History: Laws 1984,ch.127,§161. __ ANNOTATIONS 
Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. Am, Jur. 2d, A.L.R. and C.J.S, references, — 43 Am, 


Jur. 2d Insurance § 29. 


59A-10-2. Purpose of deposit. 


A. Deposits made in this state pursuant to Sections 85 [59A-5-18 NMSA 1978] (general de- 
posit), 86 [59A-5-19 NMSA 1978] (special deposit) or 87 {59A-5-20 NMSA 1978] (general deposit 
_ of alien insurer) of the Insurance Code shall be held in trust for the respective purposes stated in 
those sections. 

B. A deposit made in this state by a domestic insurer transacting insurance in another state, 
province or country under the laws thereof shall be held for protection of all the insurer's policy- 
holders or all its policyholders and creditors or for such other purpose or purposes as may be speci- 
fied pursuant to such laws. 

‘C.. Deposits required under Section 100 [59A-5-33 NMSA 1978] (reciprocity provision) of the 
Insurance Code shall be held for purposes specified by the superintendent's order requiring the 
deposit to be made. 


History: Laws 1984, ch. 127, § 162. 


59A-10- 3. Securities eligible for deposit. 


oA, All saamnel dpposits required under Section 59A-5-18' NMSA 1978 and special deposits re- 
quired under Section 59A-5-19 NMSA 1978, in the minimum amount specified therefor, shall con- 
sist of public obligations of the type eligible for investment of funds of domestic insurers under 
Section 59A-9-6 NMSA 1978. 
B. All additional general or special deposits required by the aineetilandet under Section 59A- 
5-18 or 59A-5-19 NMSA 1978 shall consist of: 
(1) public obligations as referred to in Subsection A of this section; 
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(2) corporate obligations of the kind in which a domestic insurer may invest funds pursu- 
ant to Section 59A-9-8 NMSA 1978, if the security has such rating and additional qualifications as 
the superintendent may from time to time by rule or regulation reasonably prescribe for deposit 
purposes; and 7 

(8) notes or bonds secured by mortgages insured and debentures issued by the federal 
housing administrator and obligations of national mortgage associations. 

C. Evidences of indebtedness secured by real property shall be eligible for deposit only if the 
real property securing the indebtedness is situated in New Mexico. 

D. Notwithstanding any other provision of law, the securities qualified for deposit under Chap- 
ter 59A, Article 10 NMSA 1978 by domestic insurance companies may be deposited with a clearing cor- 
poration or held in the federal reserve book-entry system. Securities deposited with a clearing corpora- 
tion or held in the federal reserve book-entry system and used to meet the deposit requirements set 
forth in this article shall be under the control of the superintendent and shall not be withdrawn by the 
insurance company without the approval of the superintendent. Any insurance company holding secu- 
rities in such manner shall provide to the superintendent evidence issued by its custodian or member 
bank through which such insurance company has deposited such securities in a clearing corporation 
or through which such securities are held in the federal reserve book-entry system, respectively, in 
order to establish that the securities are actually recorded in an account in the name of the custodian 
or other direct participant or member bank and that the records of the custodian, other participant or 
member bank reflect that such securities are held subject to the order of the superintendent. 

E. Notwithstanding any other provision of law, securities eligible for deposit under.the in- 
surance laws of this state relating to deposit of securities by a foreign insurance company as a 
condition of commencing or continuing to do an insurance business in this state may be deposited 
with a clearing corporation or held in the federal reserve book-entry system. Securities deposited. 
with a clearing corporation or held in the federal reserve book-entry system and used to meet the 
deposit requirements under the insurance laws of this state shall be under the control of the su- 
perintendent and shall not be withdrawn by the insurance company without the approval of the 
superintendent. Any insurance company holding such securities in such manner shall provide to 
the superintendent evidence‘issued by its custodian or a member bank through which such insur- 
ance company has deposited securities with a clearing corporation or held in the federal reserve 
book-entry system, respectively, in order to establish that the securities are actually recorded in 
an account in the name of the custodian or other direct participant or member bank and evidence 
that the records of the custodian, other participant or member bank reflect that such securities are 
held subject to the order of the superintendent. 

F. ‘Deposits of a domestic insurer held in this state pursuant to the laws of another state, prov- 
ince or country (other than the general deposit provided for by Section 59A-5-18 NMSA 1978) shall 
consist of such assets as are required or permitted by the laws of such state, province or country. 

G. Deposits of foreign insurers made in this state under Section 59A-5-33 NMSA 1978 shall 
consist of such assets as are required by the superintendent pursuant to such law. 


History: Laws 1984, ch. 127, § 163; 1987, ch. 259, § national banks or trust companies located in New Mexico" 


11; 2003, ch, 202, § 3. at the end of Subsection A; deleted "and certificates of de- 
The 2003 amendment, effective June 20, 2003, deleted posit” following "obligations" in Paragraph B(1). 


"together with certificates of deposit in solvent state and 


59A-10-4. State treasurer as depository. 


A. Deposits made in this state under the Insurance Code shall be made through the superin- 
tendent, and upon the superintendent's written order deposited with the state treasurer, who shall 
give receipt therefor and hold in trust deposits so made for the purpose or purposes made, subject 
to the applicable provisions of this article. . 

B. The state of New Mexico shall be maser ie for safekeeping of all assets so deposited with 
the state treasurer, and shall bear the costs of the depository. 


History: Laws 1984, oe 127, § 164. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 
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59A-10-5. Depositories designated by treasurer. 


The state treasurer may designate any solvent trust company or other solvent financial institu- 
tion having trust powers and with offices located in this state, as the state treasurer's depository 
to receive and hold any general, special or excess deposit of an insurer under Chapter 594A, Article 
10 NMSA 1978. The deposit shall be so handled at the expense, if any, of the insurer, and the state 
of New Mexico shall not be responsible for safekeeping thereof. 


History: Laws 1984, ch. 127, § 165; 2011, ch, 127, § 5. trust companies and financial institutions that have of- 
The 2011 amendment, effective July 1,.2011, broad- fices in New Mexico as depositories, 
ened the authority of the state treasurer to designate 


59A-10-6. Excess deposits. 


An insurer may deposit and maintain on deposit with the state treasurer through the superin- 
tendent, funds and securities eligible for deposit under this article in amount not over one hun- 
dred thousand dollars ($100,000) in excess of its required general deposit or special deposit, as 
the case may be, for purpose of absorbing fluctuations in value of assets held on deposit, and to 
facilitate exchange and substitution of such assets. 


History: Laws 1984, ch. 127, § 166, 


59A-10-7. Insurer's rights during solvency. 


A. So long as the insurer remains solvent and is in compliance with the Insurance Code it may: 
(1) demand, receive, and sue for and recover the income from the assets deposited; 
(2). exchange and substitute eligible assets of equivalent or greater fair market value for 
the deposited assets; and 
(3) at any reasonable time inspect any such deposit. 

B. The superintendent may prescribe or approve reasonable arrangements and safeguards 
under which a solvent insurer may sell a particular deposited asset, immediately reinvest the 
proceeds of such sale in other assets eligible for deposit under this article, and deposit such other 
assets in lieu of that sold, in absence of excess deposit of the insurer adequate to cover such ex- 
change. 


History: Laws 1984, ch. 127, § 167. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-10-8. Replenishment of deposit. 


If for any reason the market value of assets of the insurer held on deposit in this state falls be- 
low the amount required under the Insurance Code, the insurer shall promptly deposit other or 
additional eligible assets sufficient to cure the deficiency. If the insurer fails to cure the deficiency 
within a reasonable time after receipt of notice thereof from the superintendent, the superinten- 
dent shall revoke the insurer's certificate of authority. 


_ History: Laws 1984, ch. 127, § 168. ~ Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-10-9. Release of deposit. 


A. All general and special deposits of an insurer under the Insurance Code [Chapter 59A, Ar- 
ticle 1 NMSA 1978] shall be released only as follows: 
(1) upon extinguishment of all liabilities of the insurer for the security of which the de- 
posit is held, by reinsurance contract or otherwise; 
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(2) upon the insurer ceasing to transact business in this state, and all of the liabilities for 
which the deposit was security have been satisfied or terminated, or assumed by another insurer 
authorized to transact insurance in New Mexico; 

(3) ifthe insurer is subject to delinquency proceedings, upon ‘proper order of a court’of 
competent jurisdiction the insurer's deposited assets api) be eeihaser to the receiver, conservator, 
rehabilitator or liquidator of the insurer; 

(4) upon the entry of a final order of liquidation or order approving a rehabilitation plan of 
a member insurer, and upon request of the domiciliary receiver, the deposit shall be released to the 
domiciliary receiver or to the applicable New Mexico guaranty association; or 

(5) deposits held under Section 59A-10-6 NMSA 1978 shall be released in whole or in 
part to the insurer on the insurer's request while the insurer is solvent and its general or special 
deposit, as applicable, is otherwise in amount not less than that Hsiao of the i insurer under the 
Insurance Code. 

B. Ifthe deposited assets are held pursuant to Section 59A-5-33.N MSA 1978, the deposit shall 
be released when the basis for such reciprocity no longer exists as to the deposit. 

C. Release of a deposit shall be made only on application to and written order of the super- 
intendent, made upon proof satisfactory to the superintendent of the existence of one or more of 
grounds for release stated in Subsection A of this section.. The superintendent, before directing 
release of deposited assets, may require such evidence as the superintendent deems satisfac- 
tory that the release of the deposit, in whole or in part, should be made. In the case of special 
deposits, prior to release of the deposit pursuant to Paragraphs (3) and (4) of Subsection A of 
this section, the superintendent may require written assurances from the domiciliary receiver 
that the deposit will be handled in accordance with Section 59A-5-19 NMSA 1978 and applicable 
federal law. 


J 


History: Laws 1984, ch. 127, § 169; 2012, ch: 9, § 2, A, added Paragraph (4); and in Subsection C, deleted the 


The 2012 amendment, effective July 1, 2012, clari-» .~- former last sentence which limited the personal liability 
fied the conditions upon which deposits may be released; of the superintendent for funds released in good faith and 
provided for assurances that upon release, deposits will added the last sentence. 


be used in accordance with applicable law; in Subsection 


59A-10-10. Special deposit bond in lieu, requirement of new bond. 


If in the superintendent's opinion the solvency of any surety on a bond accepted under Sec- 
tion 86 [59A-5-19 NMSA 1978] of the Insurance Code in lieu of a special deposit has become im- 
paired or doubtful, the superintendent shall so notify the principal on the bond and unless within 
ten (10) days thereafter the solvency of the surety is proved to the superintendent's satisfaction 
or a new acceptable bond substituted, or eligible assets deposited in amount required and in lieu 
of bond, the superintendent shall revoke the certificate ae cg ibhgtby! 5 the insurer Ny en in 
such bond. ' 


History: Laws 1984, ch. 127, § 170. - Cross references. — For existing deposits and bonds, 
see notes eee 59A-5-18 NMSA 1978. 


59A-10-11. Trusteed assets of alien insurer, 


A. An alien insurer may use New Mexico as a state of entry to transact insurance in the United 
States by making and maintaining in this state a deposit of assets in trust with a bank or trust 
company domiciled in this state and designated or approved by the state treasurer and the super- 
intendent and by obtaining a certificate of authority to transact the business insurance in ress 
state in accordance with Chapter 59A, Article 5 NMSA 1978.' 

B. The deposit shall be in an amount not less than as required of an alien insurer sciged Sec- 
tion 59A-5-20 NMSA 1978 and shall consist of assets eligible for deposit under Subsection B of 
Section 59A-10-3 NMSA 1978. 

C. Such a deposit may be referred to as "trusteed assets". 
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History: Laws 1984, ch. 127, § 171; 1991, ch. 125, § 9. insurer held in the United States for the same purpose 

The 1991 amendment, effective April 3, 1991, added shall be in amount not less than as required of an alien 
the language beginning "and the superintendent" at the insurer under Section 87 of the Insurance Code and shall 
end of Subsection A and rewrote Subsection B which read consist of assets eligible for deposit under Subsection B of 
"The deposit together with other trust deposits of the Section 163 of this article." 


59A-10-12. Purpose and duration. 


The deposit of an alien insurer provided for in Section 171 [59A-10-11 NMSA 1978] of this 
article shall be held in trust for the benefit, security and protection of the policyholders, or poli- 
cyholders and creditors, of the insurer in the United States, and shall be maintained as long as 
there is outstanding in the United States any liability of the insurer arising out of its insurance 
transactions therein. 


History: Laws 1984, ch. 127, § 172. 


59A-10-13. Trust agreement. 


A. The deposit of an alien insurer referred to in Section 171 [59A-10-11 NMSA 1978] of this 
article shall be made and maintained under a written trust agreement between the insurer and 
trustee consistent with the requirements of Sections 171 through 179 [59A-10-11 to 59A-10-19 
NMSA 1978] of this article, and shall be authenticated in such form and manner as the superin- 
tendent may designate or approve. 

B. The trust agreement shall not be effective until filed with and approved in writing by the su- 
perintendent. The superintendent shall not approve any trust agreement found not in compliance 
with law, or terms of which do not in fact provide reasonably adequate protection for the insurer's 
policyholders or policyholders and creditors in the United States to the extent of the amount to be 
deposited. The trust agreement may be amended, but amendment shall not be effective until filed 
with and approved in writing by the superintendent. 

C. The superintendent may withdraw approval of a trust agreement or of any amendment 
thereof if he finds upon hearing, after due notice thereof to the insurer and the trustee, that the 
requisites for such approval, as provided in Sections 171 through 179 of this article do not in fact 
exist or no longer exist. 


History: Laws 1984, ch. 127, § 173. 


59A-10-14. Title; separation; accounting. 


A. Title to the trusteed assets of such an alien insurer shall be vested in the trustee and its 
successors for the purposes of the trust deposit, and the trust agreement shall so provide. 

B. The trustee shall keep the trusteed assets separate from its other assets, and shall maintain 
a record thereof sufficient to identify the trusteed assets at all times. 

C. The trustee shall from time to time file with the superintendent its statement, in such form 
as the superintendent may designate or approve, certifying the character of the assets and the 
amounts and market value thereof. If the trustee fails to file the statement within a reasonable 
time after request therefor by the superintendent, the superintendent shall revoke the insurer's 
certificate of authority and immediately give written notice of such revocation to each other state 
in which, known to the superintendent, the insurer is transacting insurance business as either an 
authorized insurer or surplus line insurer. 


History: Laws 1984, ch. 127, § 174. 


59A-10-15. Examination of assets. 


The superintendent may examine trusteed assets of any alien insurer at any time in accordance 
with the same conditions and procedures as govern examination of insurers in general under the 
Insurance Code. 
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History: Laws 1984, ch. 127, § 175; 1991, ch. 125, § The 1991 amendment, effective April 3; 1991, substi- 
10. tuted "any alien insurer" for "the alien insurer" near the 


Cross references. — For the Insurance Code, see BPbe beginning of the section. ; 
1-1 NMSA 1978 and notes thereto. 


59A-10-16. Withdrawal of assets. 


A. . The trust agreement of such an alien insurer shall provide in substance that no withdrawal 
of trusteed assets shall be made by the insurer or permitted by the trustee without written autho- 
rization or approval of the superintendent, in advance thereof, except as follows: 

(1) any or all income, earnings, dividends or interest accumulations of the trusteed assets 
may be paid over to the insurer's United States manager upon the insurer's written request; or — 

(2) for substitution, coincidentally with such withdrawal, of other eligible assets of value 
at least equal to that of assets being withdrawn, if the withdrawal is requested in writing by the 
insurer's United States manager under general or specific written authority from the insurer's 
board of directors or other similar governing body and a certified copy of ote authority i is filed 
with the trustee; or 

(3) _ for the purpose of making deposits required by law in any state in which the insurer 
is or thereafter becomes an authorized insurer, for protection of its policyholders or policyholders 
and creditors in such state or in the United States, if such withdrawal does not reduce the insur- 
er's deposit in this state below the minimum deposit required under Section 87 [59A-5-20 NMSA 
1978] of the Insurance Code. The trustee shall transfer any assets so withdrawn and in amount so 
required to be deposited in the other state directly to the depository required to receive the deposit 
in the other state, as certified 1 in writing by the public officer having supervision of insurance in 
that state; or 

(4) for the purpose of transferring the trusteed assets to an official conservator, rehabilita- 
tor or liquidator under order of a court of competent jurisdiction. 

B. The superintendent shall so authorize or approve withdrawal of only such assets as are in 
excess of the amount required to be held in trust under Section 87 of the Insurance Code, or as 
may otherwise be consistent with the provisions of Sections 171 through 179 [59A-10- 11 to 59A- 
10-19 NMSA 1978] of this article. 7 

C. Ifthe insurer is no longer authorized to transact insurance under certificate of authority in 
any state, upon proof satisfactory to the superintendent that all of the insurer's liabilities arising 
out of its insurance transactions in the United States have been assumed by another insurer in 
such manner as to provide reasonable protection with respect thereto to the United States policy- 
holders or policyholders and creditors of the withdrawing insurer, or such liabilities have other- 
wise terminated as to the withdrawing insurer, the superintendent shall authorize release of, and 
the trustee shall release, the trusteed assets to the withdrawing insurer or its successor in inter- 
est, or so much of such trusteed assets as the superintendent finds no longer reasonably required 
for protection of such policyholders or policyholders and creditors. 

D. Ifthe insurer becomes insolvent, or if its assets held in the United States are less than the 
sum of its liabilities in the United States arising from its insurance transactions therein and the 
amount of the required deposit, upon determination thereof the superintendent shall in writing 
order the trustee to suspend the right of the insurer or any other person to withdraw assets as 
authorized under Paragraphs (1), (2) and (3) of Subsection A of this section, and the trustee shall 
comply with such order until the superintendent's further order, 


History: Laws 1984, ch. 127, § 176. 


59A-10-17. Substitution of trustee. 


With the superintendent's approval, a new trustee or new trustees may be substituted for, the 
original trustee of trusteed assets of the alien insurer for any BEVEST cause. 


History: Laws 1984, ch, 127,,.§ 177, 
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59A-10-18. Mexican, Canadian insurers. 


Sections 171 through 179 [59A-10-11 to 59A-10-19 NMSA 1978] of this article applicable to a 
United States. manager shall, in the case of insurers domiciled in Mexico or Canada, be deemed 
to refer to the president, vice-president, secretary, treasurer or other comparable officer of the in- 
surer duly authorized by the insurer's board of directors or other similar governing body to act in 
behalf of the insurer as to the insurer's trusteed assets hereunder. 


History: Laws 1984, ch. 127, §'178. 


59A-10-19. Levy upon deposit. 


No judgment creditor or other claimant of an insurer shall have the right to levy upon any of 
the assets or securities held in this state as a deposit for protection of the insurer's policyholders 
or policyholders and creditors. Levy upon deposits made pursuant to Section 100 [59A-5-33 NMSA 
1978] (reciprocity provision) of the Insurance Code shall be permitted if so provided by the super- 
intendent's order under which the deposit is required, ; 


History: Laws 1984, ch. 127, § 179. 


ARTICLE 11 
pope formal Sora for Producers and Others 

Sec, : Sec. 
59A-11-1. Scope of article. 59A-11-14. Suspension, revocation, refusal to continue 
59A-11-2, Application for license; individual. license; grounds. 
59A-11-3,, Application by firm or corporation, 59A-11-15. Procedure for suspension, revocation or re- 
59A-11-4, Temporary licenses. fusal to continue license. 
59A-11-5. Vending machine licenses. 59A-11-16. Duration of suspension. 
59A-11-6. Examination of applicant, 59A-11-17.. Administrative fine in lieu [of suspension, etc.]. 
59A-11-7. Character evaluation, criminal nef 59A-11-18. Relicensing after revocation or refusal to con- 
59A-11-8. Issuance or refusal to issue or renew license. tinue. 
59A-11-9, License contents; number required. 59A-11-19. Repealed. 
59A-11-10, Continuation, expiration of license, «©. '59A-11-20, License records. 
59A-11-11, License and appointment continuation, expi- 59A-11-21, Penalties. 

ration; staggered dates system. ' §9A-11-22. Duty to report. 
59A-11-12. Appointment of insurance producer; continu- 59A-11-23. | Reciprocity. 

ation.; , . 59A-11-24. Nonresident license; requirements. 


59A-11-13. Insurance producers’ rights; cancellation. 


59A-11- 1. Scope of article. 


A. Chapter 59A, Article 11 NMSA 1978 provides procedures for crpaasene insurance producers, 
surplus line brokers and adjusters; agents of prepaid dental plans; agents of nonprofit health care 
plans; bail bondsmen and their solicitors; registration of motor club representatives; licensing of 
insurance securities salespersons; and applications for, qualifying examinations, and issuance of, 
duration, continuation, and termination of all such licenses and registrations. For the purposes of 
that article, all such licenses and registrations are referred to as "licenses". 

B. Chapter 59A, Article 11 NMSA 1978 shall also apply to all additional categories of persons 
Operating in insurance fields and related fields as administrators, consultants, appraisers, or in 
whatever similar capacity, under laws now or hereafter enacted, the licensing and supervision of 
whom is delegated to the superintendent. 

C, Definitions, requirement of licenses, qualifications for license, and other requirements and 
provisions as to insurance producers, adjusters, bail bondsmen and their solicitors, motor club rep- 
resentatives, and other categories referred to in Subsection B of this section, shall be as provided 
in subsequent articles in the Insurance Code now or hereafter respectively dealing with such 
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categories; provided that "insurance producer". means a person required to be licensed under the 
laws of this state to sell, solicit or negotiate insurance. 


- 


History: Laws 1984, ch. 127, § 180; 2016, ch. 89, § 11. in Subsection B, deleted "This article" and added "Chap- 


Cross references, — For the Insurance Code, see 59A- ter 59A, Article 11 NMSA 1978", after "shall also apply", 
1-1 NMSA 1978 and notes thereto, ; deleted "as", and after "of whom is delegated", deleted 

The 2016 amendment, effective July 1, 2017, defined "by such laws"; and in Subsection C, after "provisions as 
"insurance producer" and replaced ' 'agents'", "solicitors", to", deleted "such agents, solicitors, brokers" and added 
and "brokers" with "insurance producers"; in Subsection "insurance producers", after "referred to in Subsection 
A, deleted "This article" and added "Chapter 59A, Article B", deleted "above" and added "of this section", and after 
11 NMSA 1978", after "provides", deleted "as to", after "dealing with such categories", added the remainder of the 
"procedures", deleted "in" and added "for", after "licens- subsection. 
ing insurance", deleted "agents, solicitors, brokers" and Severability. — Laws 2016, ch. 89, § 71. provided: that 
added "producers", after "plans; agents", deleted "and so- if any part or application of Laws 2016, ch. 89 is held in- 
licitors", after "bail bondsmen and", added "their", and af- valid, the remainder or its application to other situations 
ter "For the purposes of", deleted "this" and added "that"; ~ or persons shall not be affected. 


59A-11-2. Application for license; individual. 


A. Where a license is required under the Insurance Code [Chapter 59A NMSA 1978] for cate- 
gories referred to in Section 59A-11-1 NMSA 1978, application by an individual shall be filed with, 
and on a form prescribed by, the superintendent. The application shall be signed by the applicant, 
under oath if required by the form. 

B. The application form may require information about the applicant as to: 

(1) name, date of birth, social security number or individual taxpayer identification num- 
ber, residence and business address, if applicable; 

(2) personal history, business experience in general; 

(8) experience or special training or education in the kind of business to be transacted 
under the license applied for; 

(4) previous licensing; 

(5) type of license applied for and kinds of insurance or transactions to be covered teres 

(6) proof of applicant's identity; and 

(7) such other pertinent information and matters as the superintendent may reasonably 
require, 

C. The application form shall also require information as to additional matters expressly re- 
quired to be included therein in articles of the Insurance Code relating to particular licenses. 

D. The application shall be accompanied by the applicable license application filing fee speci- 
fied in Section 59A-6-1 NMSA 1978 and by the fee specified in such fee schedule for any examina- 
tion required under the Insurance Code to be taken and passed by the applicant prior to licensing. 

E. The superintendent may require a criminal history background investigation of the appli- 
cant for a license by means of fingerprint checks by the department of public safety and the foderah 
bureau of investigation. 

F. The superintendent may obtain from the department of public safety and the faderat te 
reau of investigation, at the expense of the applicant for a license, criminal history information 
concerning each applicant, using the applicant's fingerprints or other identifying information. The 
information shall be used by the superintendent ouay in determiring whether to grant the ap- 
plication. 


é 


History: Laws 1984, ch. 127, § 181; 1999, ch. 272, § 3; security number", added "or individual taxpayer identifi- 
1999, ch, 289, § 4; 2001, ch. 297, § 1; 2003, ch, 202, § 4; cation number", 


2021, ch. 70, § 2. The 2008 amendment, effective June 20, 2003, in 
Cross references. — For the Insurance Code, see 59A- Subsection A, deleted "and furnished" following "a form 
1-1 NMSA 1978 and notes thereto. prescribed", deleted "and by or on behalf of the proposed 
For existing forms and filings, see same catchline in principal where expressly required in the form" at the 
notes following 59A-5-21 NMSA 1978. end; deleted Subsection C pertaining to an application for 
The 2021 amendment, effective June 18, 2021, al- license as insurance agent being accompanied by appoint- 
lowed submission of an individual taxpayer identification ment of the applicant'as agent by at least one insurer; 
number as an alternative to a social security number in . and deleted Subsection D pertaining to the principal.or 
certain applications for a license under the Insurance principal's representative certifying in writing as to his 


Code; and in Subsection B, Paragraph B(1), after "social ’ knowledge of the applicant; and redesginated former Sub- 
sections E to H as present Subsections C to F; and deleted 
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"by bond where expressly required under other provisions 
of the Insurance Code" following "Section 59A-6-1 NMSA 
1978" in present Subsection D. 

The 2001 amendment, effective June 15, 2001,:added 
Subsections G and H. 
. The 1999 amendment, effective June 18, 1999, updated 
statutory references in Subsections A and F; deleted "now 
or hereafter" following "a license is" in the first sentence of 
Subsection A; and deleted "and length of time a resident of 
New Mexico, if applicable" at the end of Subsection B(1). 


LICENSING PROCEDURES FOR PRODUCERS AND OTHERS 


59A-11-4 


ANNOTATIONS 


Cuban citizen residing i in New Mexico is eligible 
to be licensed as a life insurance agent. 1961-62 Op. Att'y 
Gen, No, 62-133, 

Am. Jur, 2d, A.L.R. and .C.J.S, references, — 43 Am. 
Jur. 2d loaneanes §§ 66 to 68. 

Regulation or control of insurance agents or brokers, 10 
A.L.R.2d 950. 

44 C.J.S. Insurance § 85 et seq. 


59A-11-3. Application by firm or corporation. 


A. Where licensing of a firm (partnership) or corporation is otherwise provided for as to any 
category of licensees referred to in Section 180 [59A-11-1 NMSA 1978] of this article, application 
therefor shall be filed with the superintendent by the firm or corporation on form prescribed and fur- 
nished by the superintendent. The application shall be signed on behalf of the applicant by a partner 
or corporate officer thereunto duly authorized, and under oath if so required by the superintendent, 

B. The application form may require information about applicant as follows: 

(1) if a firm, the name, residence, proof of identity, business record and reputation, busi- 
ness experience of each partner and so much additional information concerning such individuals 
as required of applicants for license as individuals as the superintendent deems advisable; 

(2) if a corporation, the name, residence, proof of identity, business record and reputation, 
business experience of each officer, member of the board of directors, controlling stockholder, and 
such additional information concerning such;individuals as required of applicants for license as 
individuals as the superintendent deems advisable; 

(3) evidence satisfactory to the superintendent that transaction of business proposed to be 
transacted under the license applied for is within the partnership agreement, if a firm, or within 
the corporate powers, if a corporation; and 

(4). such, further information concerning applicant, appointment of applicant, partners, 
corporate officers, directors, and stockholders; as the superintendent deems advisable. 

C. Ifa firm, each individual who is not a bona fide general partner and who is to exercise li- 
cense powers, and if a corporation, each individual, whether or not an officer, director, stockholder 
or in other relationship to the corporation, who is to exercise the license powers, shall file applica- 
tion as though for an individual license for the same kind of business as that applied for by the 
firm or. corporation,, 

D. The application shall be accompanied by payment of the fee for filing auspdinaitiacs fos for any 
examination required under the Insurance Code to be taken and passed prior to licensing, as such 
fees are prescribed in Section 101 [59A-6-1 NMSA 1978] (fee schedule) of the Insurance Code, and 
by any bond otherwise required as to the license applied for. An additional license application fil- 
ing fee:is required as to each individual in excess of one who is to exercise the license powers of a 
corporation, or license powers of a firm if not a general partner therein. 


History: Laws 1984, ch. 127, § 182. 
Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 Bue ee thereto. 


For existing forms and filings, see notes following 59A- 
5-21 NMSA 1978, 


59A-11-4. Temporary licenses. 


A. Where temporary license is otherwise provided for in the Insurance Code as to a particular 
category of licensee, application therefor shall be made in the same manner as applies to perma- 
nent license under Chapter 59A, Article 11 NMSA 1978 with such modification therein as the 
superintendent may prescribe, and without payment of examination fee. 

B. The superintendent may issue a temporary insurance producer license for a period not to 
exceed one hundred eighty, days without requiring an examination if the superintendent deems 
that the temporary license is necessary for the servicing of an insurance business in accordance 
with the Insurance Code. 
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History: Laws 1984, ch.'127, $183; 2016, ch. 89, § 12. 

Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto, 

For existing forms and filings, see notes following 59A- 
5-21 NMSA 1978. 

The 2016 amendment, effectiye July 1. 2017, autho- 
rized the superintendent of insurance to issue tempo- 
rary insurance producer licenses’ without requiring an 


) INSURANCE CODE 


59A-11-6 


a temporary license; designated’ the language inthe for- 
mer section as Subsection A; in Subsection A, after "per- 
manent license under", deleted "this article!and added 
"Chapter 59A, Article 11 NMSA 1978"; and added a new 


. Subsection B. 


» Severability. — Laws 2016, ch. 89; § 71 provided that 
if any part or application of Laws 2016, ch. 89:is held in- 
valid, the remainder or its application to wens seve 


examination, and provided for the maximum duration of or persons shall not be affected. 


59A-11-5. Vending machine licenses. 


A. Where licensing of insurance vending so achinat is pepilites es 21 for i in the Insurance 
Code application for the license shall be made by the licensed agent or other person designated by 
law therefor, and filed with the superintendent on a form as prescribed and furnished by the su- 
perintendent. The application form may require, among other matters, information as to the kind 
of insurance and policies to be so offered, type of vending machine to be used, where the machine is 
to be located, how the public is to be informed as to the coverage offered and its limitations, and ar- 
rangements made or proposed for refund of money retained by defective vending machines when 
no policy is delivered to the proposed purchaser. 

B. The application shall be accompanied by the fee for filing application for vending machine 
license as prescribed i in Section 101 [59A-6- 1 NMSA 197 8] (fee schedule) of the Insurance Code. 


History: Laws 1984, ch. 127, § 184. 
Cross references, — For the Insurance Code, see’ ‘pOA- 
1-1 NMSA 1978 and notes thereto. 


For ae forms and filings, see notes following 59A- 
5-21 NMSA 1978. 


(ry 


59A-11-6. Examination of applicant. 


Where an‘applicant for a license is required to take and pass an examination Sede to issuance 
of a license, the examination shall be subject to the following provisions: 

A. the examination shall be made available to applicants for particular Wesrieds at least once 
each month at places within New Mexico designated by the superintendent; 

B. the examination shall require answers of the applicant to questions asked. If the apRliveet 
requests, the examination shall be administered in the Spanish language; 

C. all examinations shall be conducted and graded in a fair and impartial manner and without 
unfair discrimination as between individuals examined; BIL 

‘D. a grade of not less than seventy is a passing grade; cults 

E. an individual who has failed to pass an examination may take another examination at any 
subsequent scheduled examination date, except that an individual who has taken’ and failed to 
pass four of the same examinations shall not be entitled to take etal examination untit paint 
six months after the date of the last examination failed; 

F. an examination application fee, in the amount stated in Section 59A-6-1 NMSA 197 8, or as 
provided for under Subsection H of this section, shall be paid for each examination; 

G. the superintendent may cause to be prepared and made available to applicants a oe 
showing the general type and scope of the examination for any license for which examination is 
required; 

H. the superintendent may make arrangements, including ‘contracting with an outside test- 
ing service, for administering examinations and collecting the nonrefundable fee set forth i in Sec- 
tion 59A-6-1 NMSA 1978; 

sf examinations shall be developed and conducted under rules promulgated by the superinten- 
dent; 

J. each individual applying for an examination shall submit a nonrefundable fee as ‘prescribed 
by the superintendent as set forth in Section 59A-6-1 NMSA 1978; 

K. an individual who fails to appear for the examination as scheduled or fails to pass the ex- 
amination shall reapply for an examination and remit all required fees and forms before being 
rescheduled for another examination; and 
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L. a resident individual applying for an insurance producer license shall pass a written ex- 
amination unless exempt pursuant to Section 59A-12-16 NMSA 1978, The examination shall test 
the knowledge of the individual concerning the lines of authority for which application is made, 


the duties and responsibilities of an insurance producer and the insurance laws and rules of this 


state. 


History: Laws 1984, ch. 127, § 185; 2016, ch. 89, § 13. 

The 2016 amendment, effective July 1, 2017, clari- 
fied provisions relating to examinations required for the 
issuance of an insurance producer license; in the intro- 
ductory sentence, after "Where", deleted "the" and added 
"an", after "issuance of’, added "a", after "license", de- 
leted "applied for such examinations" and added "the ex- 
amination"; in Subsection A, after "once each month at", 
deleted "place or", and after "within New Mexico", de- 
leted "of convenience"; deleted Subsection B and redesig- 
nated former Subsections C and D as Subsections B and 
C, respectively; in Subsection B, after "shall require", de- 
leted "written", and after "If the applicant", deleted "so"; 
in Subsection C, after "examinations shall be", deleted 
"given"; deleted the subsection designation "E", deleted 
“an applicant shall not be deemed to have passed the ex- 
amination unless receiving" from former Subsection E, 
designated the remaining language from former Subsec- 
tion E as Subsection D, and designated former Subsec- 
tions F through H as Subsections E through G, respec- 
tively; in Subsection D, after "a grade", deleted "thereon", 
after "seventy", deleted "(70)" and added "is a passing 
grade"; in Subsection E, deleted “any" and added "an", 
after "take another", deleted "such"; after "taken and 
failed to pass", deleted "two (2) such" and added "four 
of the same”, after "entitled to take another", deleted 
"such", after the next “examination", deleted “within 
thirty (30) days" and added "until after six months", af- 
ter "after", added "the", after "date of", added "the", and 
after "last examination failed", deleted the remainder of 
the subsection, which related to time frames for taking 
an examination after subsequent failed examinations; 
in Subsection F, after "application fee, in", added "the", 


after "stated in Section", deleted "101 (fee schedule) of 
the Insurance Code" and added "59A-6-1 NMSA 1978", 
after "provided for under", deleted "Paragraph I below" 
and added "Subsection H of this section", after "shall be 
paid", deleted "as to" and added "for", and after "each", 
deleted "instance of"; in Subsection G, after "the super- 
intendent may", deleted "at discretion", after "manual 
showing", deleted "the", after "scope of", added "the", af- 
ter "examination", deleted "as to" and added "for", and 
after the semicolon, deleted "and"; deleted the subsection 
designation "I", deleted "in lieu of preparing, conducting 
and grading examinations through insurance depart- 
ment personnel" from former Subsection I, and desig- 
nated the remaining language from former Subsection I 
as Subsection H; after "the superintendent may", deleted 
"contract with an established independent agency expe- 
rienced therein for preparation, conduct and grading of" 
and added "make arrangements, including contracting 
with an outside testing service, for administering", and 
after "examinations and", deleted "in such case the exam- 
ination fee shall be in reasonable amount as fixed by the 
superintendent and payable to the examination agency, 
The examination in such instance shall be prepared, con- 
ducted and graded subject to the same requirements and 
standards as would apply to examination by the superin- 
tendent direct" and added "collecting the nonrefundable 
fee set forth in Section 59A-6-1 NMSA 1978"; and added 
new Subsections I, J, K and L. 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


59A-11-7. Character evaluation, criminal record. 


The Criminal Offender Employment Act (28-2-1 to 28-2-6 NMSA 1978) shall govern any consid- 
eration of criminal record in connection with application for any license under this article. 


History: Laws 1984, ch. 127, § 186. 


59A-11-8. Issuance or refusal to issue or renew license. 


A. Ifthe superintendent finds that the application is complete, that the applicant has passed 
all required examinations and is otherwise qualified for the license applied for, the superintendent 
shall promptly issue, or permit the issuance of, the license. 

B. Ifthe superintendent denies an application for initial issuance or renewal of a license, the 
superintendent shall notify the applicant in writing and advise the applicant of the reason for the 
denial. 

C. Within thirty days of the date of issuance of the denial of an application for initial issuance 
or renewal of a license, the applicant may request in writing a hearing on the denial. The hearing 
shall be held within thirty days and shall be held pursuant to the requirements of the Insurance 
Code. . 

D. The license of a business entity may be suspended, revoked or refused if the superinten- 
dent finds after hearing that an individual licensee's violation was known or should have been 
known by one or more of the partners, officers or managers acting on behalf of the partnership 
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INSURANCE CODE 


59A-11-10 


or corporation and the violation was neither cenamal to tine superintendent nor commenti action 


taken. 4 35 f 


History: Laws 1984, ch. 127, § 187; 2003, ch. 306, § 2; 
2011, ch. 127, § 6; 2016, ch. 89, § 14. 

The 2016 amendment, effective July 1, 2017, provided 
procedures for denying an application for license and the 
process for suspending, revoking or refusing an existing 
license; in the catchline, deleted. "refusal of", and added 
“or refusal to issue or renew"; designated the existing lan- 
guage from the former section as Subsection A; in Sub- 
section A, deleted "Otherwise, the superintendent shall 
refuse to issue, or to permit: the issuance.of, the license 
and shall promptly notify the applicant and the appoint- 
ing insurer, employer or principal, where applicable, of the 


refusal and state the grounds for refusal."; and added new 
Subsections B, C and D, 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2011 amendment, effective; duly nF 2011, broad- 
ened the authority of the state treasurer to;permit thei is- 
suance of licenses. 

The 2003 amendment, effective, June 20, 2003 deleted 

"refundability of fees" from the section heading; and de- 
leted the Subsection A designation and deleted Subsection; 
B that concerned refund of fees, 


59A-11-9. License contents; number required: 


A. The license issued by the superintendent under Chapter 59A, Article 11 NMSA 1978 shall 
contain the licensee's name, business address, personal identification number, date of issue, lines 
of authority, expiration date and any other information the superintendent requires. © 

B. The license of an insurance producer shall not specify the name of any particular insurer or 
underwriter's department by which the licensee is appointed, and the licensee may represent as 
agent under the one license as many insurers or underwriter's departments as may appoint the 
licensee as agent under the Insurance Code subject to Section 59A-11-13 NMSA 1978 as to certain 
life or health insurance producers having unsettled debit balances with an insurer previoualy 
represented. 

C. The license of a business entity shall also record the name of each individual authorized to 
exercise the license powers. The superintendent may require the names of each individual to be 


registered with the office of superintendent of insurance. 


History: Laws 1984, ch. 127, § 188; 2016, ch. 89, § 15. 

Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 

The 2016 amendment, effective July 1, 2017, revised 


the required contents of an insurance license;in Subsec- « 


tion A, after "superintendent under", deleted "this article" 
and added "Chapter 59A, Article 11 NMSA 1978", after 
"shall", deleted "state" and added "contain", after the 
next "the", added "licensee's", after "name", deleted "of 
the licensee and residence", after the next comma, added 
"business", after "address", deleted "if an individual, or 
business address if a firm or corporation or a place of busi- 
ness is otherwise required of the licensee, the capacity 
in which the licensee is to act.and the kind of business 
covered", after the next comma, added ' ‘personal identifi- 
cation number", after "date of issue", deleted "of license", 
after the next comma, added "lines ‘of authority, expira- 
tion date", after the next "and", deleted "such" and added 
"any", after "other information", deleted "as", and after 
"the superintendent", deleted "deems pertinent and con- 
sistent with law" and added "requires"; in Subsection B, 
after "The license of an insurance", deleted "agent" and 


added "producer", after "licensee is.appointed", deleted 
"except as to certain limited licenses", after "department 
as may appoint", deleted "him" and added "the licensee", 
after "subject to Section", deleted "192 of this article" and 
added "59A-11-138 NMSA 1978", and-after "health insur- 
ance", deleted "agents" and added "producers"; deleted 
Subsection C and redesignated former Subsection Das 
new Subsection C; in Subsection C, after "The license of 


a", deleted "firm or corporation" and added "business en- 


tity", after "shall also", deleted "state, or", after "record", 
deleted "by endorsement attached thereto", after "license 
powers", deleted "At the superintendent's discretion the 
name of such an" and added "The superintendent may re- 
quire the names of each", after individual", deleted "may" 
and added "to", after "registered with the", added "office 


of superintendent of", and after "insurance", deleted "de- 


partment in lieu of shown endorsed on the license"; and 


_ deleted Subsection E. 


Severability. — Laws 2016, ch, 39, ir 71 provided that. 
if any part or application of Laws 2016, ch, 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


59A-11-10. Continuation, expiration of license. 


A. The term of the license shall be perpetual, contingent upon payment of fees and completion 


of any continuing education requirements. 


B. ‘Individual licenses shall renew and continue on a biennial basis on the last day’of the li- 


censee's month of birth. Business entity licenses shall renew and continue on a biennial basis on 
March 1 of the biennial year; except for those types of business entity licenses that, pursuant to 
Section 59A-6-1 NMSA 1978, renew and continue on an annual basis, in which case those licenses 
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59A-11-11 LICENSING PROCEDURES FOR PRODUCERS AND OTHERS 59A-11-11 


shall renew and continue on March 1 of every year, Business entity affiliations shall renew and 
continue on an annual basis on March 1 of every year. 

C. Any license referred to in this section that is not’so continued shall be deemed to have 
terminated as of midnight on the last day of the licensee’s month of birth if an individual 
license and as of midnight of March 1 if a business entity license; except that the superin- 
tendent may effectuate a request for continuation received within thirty days thereafter if 
accompanied by a continuation fee equal to one hundred fifty percent of the continuation fee 
otherwise required. 

D. If the superintendent has reason to believe that the competence of any licensee, or indi- 
vidual designated to exercise license powers, is questionable, the superintendent may require as 
condition of continuation of the license or license powers that the licensee or individual take and 
pass a written examination as required under the tneueGAce Code of new 1 pee esr ps lan otan for 
the same license. 

E. This section shall not apply as to roe tin licenses, which shall be for aid duration and 
subject to extension as provided in the pipe. tee sections of the Insurance Code by which such 
licenses are authorized. 

F. All licenses and appointments of an insurer or other principal that ceases to be authorized 
to transact business in this state shall automatically terminate without notice as of date of such 
cessation. 

G. A license shall terminate upon death of the iy a if an individual, or dissolationy if a 
corporation, or change in partners, if a partnership; provided that, in the case of a partnership, the 
license may be continued for a reasonable period while application’ for new license is being made 
or pending, as provided by rule. 


History: Laws 1984, ch. 127, § 189; 1999, ch. 272, § 4; firm to continuation of’ and added "partnership; provided 
1999, ch. 289, § 5; 2003, ch. 202, § 5; 2016, ch. 89, § 16. that, in the case of a partnership", after "the license", de- 

Cross references. — For the Insurance Code, see 59A- leted "may be continued", after "made or pending", deleted 
1-1 NMSA 1978 and notes thereto, "under reasonable conditions" and added "as", and after 

The 2016 amendment, effective July 1, 2017, revised "provided", deleted "in regulations of the superintendent" 
the rules regarding the continuation and expiration of ©. and added "by rule". 
insurance licenses; deleted former Subsections A, B and Severability. — Laws 2016, ch. 89, § 71 provided that 
C, which related to the expiration dates of insurance li- if any part or application of Laws 2016, ch. 89 is held in- 
censes, and added new Subsections A, B and C; in Sub- valid, the remainder or its application to other situations 
section D, after "require as a condition", deleted "to" and or persons shall not be affected. 
added "of", after "take and pass", deleted "to the super- The 2003 amendment, effective June 20, 2003, de- 
intendent's satisfaction", and after "individual applicants leted former Subsection C concerning continuation and 
for", deleted "similar" and added "the same"; in Subsection termination of licenses and inserted present Subsection C. 
F, after "appointments", deleted "as to" and added "of", The 1999 amendment, effective June’ 18, 1999, up- 
and after "principal", deleted "which" and added "that"; in dated the statutory references in Subsections A and B; 
Subsection G, after "A license shall", deleted "also", after deleted "nonresident". preceding "broker" in Subsection 
“or change in", deleted "partnership members" and added A(1); and substituted "agent" for “agency” three times in 


"partners", after "if a", deleted "firm; subject, in case of Subsection C, 


59A-11-11. License and appointment continuation, expiration; 
staggered dates system. | 


_ The dates of continuation, expiration of licenses and 5 podbturiante stated in Section 189 [59A- 
11-10 NMSA 1978] of this article notwithstanding, the superintendent may in his discretion and 
in order to apportion the work of the insurance department and others involved in licensing un- 
der this article reasonably throughout a period, by regulations duly promulgated fix the dates 
for continuance, renewal or expiration of licenses or appointments of the respective categories of 
licenses. No such change of date shall shorten the period covered by any license then existing and 
the superintendent may provide in such regulation for payment of a pro rata additional license or 
appointment fee to cover any extension of the period of the existing license to date of commence- 
ment: of the new 7 license varied goats the regulations. 


History: Laws 1984, ch, 127, § 190, : 
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59A-11-12. Appointment of insurance producer; continuation. 


A, An insurance producer shall not act as.an agent of an insurer unless the insurance producer 
becomes an appointed insurance producer of that insurer. An insurance producer who is not act- 
ing as an agent of an insurer is not required to become appointed. 

B. To appoint an insurance producer as its agent, the appointing insurer shall file in a format 
approved by the superintendent a notice of appointment within fifteen days from the date the 
agency contract is executed or the first insurance application is submitted. An insurer may, also 
elect to appoint an insurance producer to all or some insurers within the insurer's bictety com- 
pany system or group by the filing of a single appointment request. 

C. Upon receipt of the notice of appointment, the superintendent shall verify within a reason- 
able time not to exceed thirty days that the insurance producer is eligible for appointment. Ifthe 
insurance producer is determined to be ineligible for appointment, the superintendent shall notify 
the insurer within five days of its determination. 

D, An insurer shall pay a filing appointment fee in the amount and method of payment set 
forth in Section 59A-6-1 NMSA 1978 for each insurance producer appointed by the insurer. , 

E. An insurer shall remit in a manner prescribed by the superintendent a continuation of ap- 
pointment fee in the amount set forth in Section 59A-6-1 NMSA 1978. 

F. Appointments shall be continuous subject to payment of any applicable fees. Fees shall be 
calculated as of a date certain. 


History: Laws 1984, ch. 127, § 191; 2016, ch. 89, § 17. Severability. — Laws 2016, ch. 89, § 71 provided that 


The 2016 amendment, effective July 1, 2017, revised if any part or application of Laws 2016, ch. 89 is held in- 
the procedures for the appointment of insurance produc- valid, the remainder or its application to other situations 


ers and updated the language in the section; in the catch- or persons shall not be affected. 
line, after "appointment of", deleted "agents" and added 
“insurance producer"; deleted former Subsections A, B 

and C, and added new Subsections A through F. 


59A-11-13. Insurance producers! rights; cancellation. 


A. No insurer shall terminate a contract appointing an individual as an independent insur- 
ance producer without giving the insurance producer written notice of the termination, including 
the specific reason for such action, at least one hundred eighty days prior to the termination. 

B. Notwithstanding the provisions of Subsection A of this section, no insurer may cancel a 
written agreement with an insurance producer with respect to property or casualty insurance be- 
cause of an adverse loss-ratio experience on that insurance producer's book of business during any 
three full consecutive calendar years if:, 

(1) the insurer required the i insurance producer to submit the application for underwrit- 
ing approval, all material information on the application was fully completed and the insurance 
producer had not omitted or altered any information provided by the applicant; or 

(2) the insurer accepted without prior approval policies issued by the insurance producer, 
if all material information on the application or on the insurer's copy of any policy issued by the 
insurance producer was fully completed and the insurance producer had not omitted or altered 
any information provided by the applicant. 

C. The provisions of Subsection A or B of this section shall not apply to termination of a-con- 
tract for insolvency, abandonment, gross or willful misconduct, failure to pay over to the company 
money due to the company under existing agency or company contract after receipt of a written 
demand therefor, fraud or intentional misrepresentation by the insurance producer, either to the 
insurer or to an insured, or after the insurance producer's license is revoked or otherwise termi- 
nated by the superintendent. . 

D. For one year following termination for any reason other than those set forth in Givineieans 
C of this section, the insurance producer may renew, for a term of one year, any policies of the in- 
surer in force at termination if the insureds meet current underwriting standards. The insurance 
producer shall earn a commission for such renewals at a rate not less than the rate in effect prior 
to termination. 
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EK. For the purposes of this section: 

(1) "independent insurance producer" means an insurance producer that is not an em- 
ployee of an insurer and represents more than one insurer; 

(2) “one insurer" includes any group of insurance companies under substantially the same 
management and control; 

(3) . "insurer" means any insurance company authorized to transact property or casualty 
insurance business in this state; and 

(4) "policies" means all kinds of insurance, except life, health, annuities and credit life and 
health. 

F. An individual who has suffered damages as a result of a violation of this section is granted 
a right to bring an action in district court to recover damages, including reasonable costs and at- 
torney fees, if approved by the court. 

G. An insurer or authorized representative of the insurer that terminates the appointment, 
employment contract or other insurance business relationship with an insurance producer shall 
notify the superintendent within thirty days following the effective date of the termination in the 
format prescribed by the superintendent, if the reason for termination is one of the reasons set 
forth in Section 59A-11-14 NMSA 1978 or the insurer has knowledge that the insurance producer 
was found by a‘court, government body or self-regulatory organization authorized by law to have 
engaged in any of the activities in Section 59A-11-14 NMSA 1978. Upon the written request of the 
superintendent, the insurer shall provide additional information, documents, records or other data 
pertaining to the termination or activity of the insurance producer. 

H. An insurer or authorized representative of the insurer that terminates the appointment, 
employment or contract with an insurance producer for any reason not'set forth in Section 59A- 
11-14 NMSA 1978 shall notify the superintendent within thirty days following the effective date 
of the termination, in the format prescribed by the superintendent, Upon written request of the 
superintendent, the insurer shall provide eogerenne information, documents, records or other data 
pertaining to the termination. 

‘I.. The insurer or the authorized representative of the insurer shall promptly notify the super- 
intendent in the format prescribed by the superintendent if, upon further review or investigation, 
the insurer discovers additional information that would have been reportable to the superinten- 
dent in accordance with Subsection G of this section had the insurer then known of its existence. 

J. The insurer shall siren a copy of the eam of termination or cancellation to the in- 
surance producer.’ ©: 

(1) Within fifteen days after trtakctny the ridtifieation required by Subsections G, H and I of 
thissection, the insurer shall mail a copy of the notification to the insurance producer at the insur- 
ance producer's last known address. If the insurance producer is terminated for any of the reasons 
listed in Section 59A-11-14 NMSA 1978, the insurer shall provide a copy of the notification to 
the insurance producer at the insurance producer's last known address by certified mail, return 
receipt requested, postage prepaid or by overnight delivery using a nationally recognized carrier. 

(2) Within thirty days after the insurance producer has received the original or additional 
notification of termination, the insurance producer may file written comments concerning the sub- 
stance of the notification with the superintendent. The insurante producer shall, by the same 
means, simultaneously send a copy of the comments to the reporting insurer, and the comments 
shall become a part of the superintendent's file and accompany every copy of a report distributed 
or disclosed for any reason about the insurance producer subject to the conditions provided in Sub- 
section K of this section. 

K. The documents and materials related to termination or cancellation of an insurance pro- 
ducer's appointment shall be deemed confidential as follows: 

(1)..any documents, materials or other information in the control or possession of the office 
of superintendent of insurance that is furnished by an insurer, insurance producer or an employee 
or agent thereof acting on behalf of the insurer or insurance producer, or obtained by the superin- 
tendent in an investigation pursuant to this section, shall be confidential and shall not be subject 
to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. Nothing in this section 
shall be construed as a grant of privilege or confidentiality or a bar to production of that informa- 
tion by an insurer or the insurance producer in a civil suit, whether or not the superintendent is a 
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party; provided that the superintendent may use the documents, materials or other information in 
a regulatory or legal action brought in the course of the superintendent's official duties. The docu- 
ments, materials or other information shall not be made public by the superintendent or any other 
person, except to insurance departments of other states, unless the superintendent determines 
that the interests of the policyholders, shareholders or public will be served by the publication of 
them; in which case the superintendent may publish all or any partrof them:in the manner the 
superintendent deems appropriate; 

(2) in order to assist in the performance of the superintendent's duties, the superintendent 
may: 

(a) share documents, materials-or other information, including the confidential docu- 
ments, materials or information subject to this section; with other state, federal and international 
regulatory agencies, with the national association of insurance commissioners, its affiliates or sub- 
sidiaries and with:state, federal and international law enforcement authorities; provided that the 
recipient agrees to:‘maintain the confidentiality of the documents, materials or other information; 

(b) receive documents, materials or information, including: otherwise. confidential 
documents, materials or information from the national association of insurance commissioners, 
its affiliates or subsidiaries and-from regulatory and law enforcement officials of other foreign or 
domestic jurisdictions, and shall maintain as confidential or privileged any document;'material or 
information received. with notice or the understanding that it is confidential or privileged under 
the laws of the jurisdiction that isthe source of the document, material or information; and» ) 

(c) enter into agreements governing sharing and use of information :consistent with 
this. subsection. The language in this subsection assumes the recipient has the authority to pro- 
tect the applicable confidentiality or privilege, but does not address the verification of that author- 
ity that would presumably occur in the context of a broader information-sharing agreement; 

(3). no waiver of any privilege or.claim of confidentiality: in the documents, materials or 
information shall occur as a result of disclosure to the-superintendent under-this section oras a 
result of sharing as authorized in this section; and 

(4); nothing in this subsection, shall prohibit the superintendent from releasing final nd. 
judicated actions, including for-cause terminations that are open to public inspection pursuant to 
the Inspection of Public Records Act, to a database or other clearinghouse service maintained: by 
the national association of insurance csitcaauoernis its affiliates or paddler of the nabiqnal 
association of insurance commissioners, 

L. An insurer, the authorized representative of the insurer or insurance Sad abes that fails 
to report as required under the provisions of this section or that is found by a court of competent 
jurisdiction to have reported with actual malice,.may, after notice and. hearing; have its license or 
certificate of authority, suspended or revoked and may be fined in accordance with the Insurance 
Code. | 


History: Laws 1984, ch. 127, § 192; 1986, ch..109, § 1; 
1987, ch. 259, § 12; 1989, ch. 12, § 1; 2016, ch. 89, § 18. 
The 2016 amendment, effective July 1, 2017, pro- 
vided forthe duties of insurers that terminate business 
relationships with insurance praducers, and replaced 
"agents" with "insurance producers" throughout the sec- 


tion; in the catchline, deleted "agents" and added "in- © 


surance producers'"; in Subsection A; after "a/ contract 


appointing", deleted "any person” and. added "an indi- 
vidual"; in Subsection F, deleted "Any person" and added 
"An individual", and after "reasonable costs and", deleted 


Natiamené"! eer added "attorney" rte] adic new Sub- 
sections G through L. 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch:'89 is held in- 


_ valid, the remainder or its application to other situations 
_ or persons shall not be affected, 


ANNOTATIONS 


Law reviews, — For annual piste of New WA iorie. in- 


surance law, 19 N.M.L. Rev. 717 (1990), 


59A-11-14.. Suspension, revocation, refusal to continue license; grounds. 


1S id addition to a. reason provided under other provisions of the Insurance Code as to par- 
ticular licenses, the superintendent may place on probation, suspend, revoke or refuse to issue or 
renew a license issued under Chapter 59A, Article 11 NMSA 1978 for any of the following reasons: 
LACEY ‘providing incorrect, misleading, incomplete or materially untrue information in the 


license application; 
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(2) violating any insurance law or violating any regulation, subpoena or order of the su- 
perintendent or of another state's superintendent or commissioner of insurance; 

(3) obtaining or attempting to obtain a license through misrepresentation or fraud; 

(4) improperly withholding, misappropriating or converting any money or properties re- 
ceived in the course of doing insurance business; 

(5) intentionally misrepresenting the terms of an actual or proposed insurance contract or 
application for insurance; 

(6) having been convicted of a felony; 

(7) having admitted or been found to have committed any insurance unfair trade practice 
or fraud; . 

(8) using fraudulent, coercive or dishonest practices, or demonstrating incompetence, un- 
trustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere; ° 

(9) having an insurance producer license, or its equivalent, denied, suspended or revoked 
in any other state, province, district or territory; 

(10) forging another's name to an application for insurance or to any document related to 
an insurance transaction; 

(11) improperly using notes or any other reference material to complete an examination 
for an insurance license; 

(12) knowingly accepting insurance business from an individual who is not licensed; 

(13) failing to comply with an administrative or court order imposing a child support ob- 
ligation; 

(14) failing to pay state income tax or comply with any administrative or court order di- 
recting payment of state income tax; ‘ 

(15) any cause for which issuance of the license could ‘have been refused had it then ex- 
isted and been known to the superintendent; 

(16) failure to pass an examination required by the superintendent, subsequent to issue of 
license, under Subsection D of Section 59A-11-10 NMSA 1978; 

(17) aiding, abetting or assisting another person to violate a provision of the Insurance 
Code; or 

(18) the interests of the insureds or the public are not being properly served under the 
license. . asi 

B. ‘ The superintendent may require a criminal history background investigation of an appli- 

cant or a current license holder by means of fingerprint checks by the department of public safety 
and the federal bureau of investigation, at the expense of the applicant or license holder, using 
the applicant's or license holder's fingerprints or other identifying information. The information 
shall be used by the superintendent solely in determining whether to suspend, revoke or refuse to 
continue a license. 


History: Laws 1984, ch. 127, § 193; 2001, ch. 297, § 2; deleted former Subsection B and redesignated former 


2016, ch. 89, § 19. Subsection C as Subsection B; and in Subsection B, after 
The 2016 amendment, effective July 1, 2017, expanded "investigation of", added "an applicant", after "at the ex- 

the list of reasons for suspending, revoking, or refusing to pense of the", added "applicant or", and after "using the", 

issue or continue an insurance license; in Subsection A, in added "applicant's or". 

the introductory sentence, after "In addition to", deleted, Severability. — Laws 2016, ch. 89, § 71 provided that 

"a" after "reason", deleted "therefor", after "the superin- if any part or application of Laws 2016, ch. 89 is held in- 

tendent may", added "place on probation", after "revoke valid, the remainder or its application to other situations 

or refuse to", deleted "continue any" and added "issue or’ or persons shal! not be affected. 

renew a", after "the following reasons", deleted "applicable fi 

as to licensee", added new Paragraphs (1) through (14) of ANNOTATIONS 

Subsection A and redesignated former Paragraph (1) as Am, Jur, 2d. A.L:R. and C.JiS. references. —43.Am. 

Paragraph (15), in Paragraph (15), deleted "for", deleted 1 ded ihe, Sons § 68. 

former Paragraphs (2) through (4) of Subsection A and Constitutionality, construction and application of stat- 

redesignated former Paragraph (5) as Paragraph (16) of ute respecting cancellation or suspension or renewal of 

Subsection A, in Paragraph (16), after "failure to pass", license of insurance agent, 154 A.L.R. 1146. 

deleted "any" and added "an", deleted former Paragraphs Revocation or suspension of insurance agent's license 

(6) through (9) and redesignated former Paragraph (10) as for withholding or misappropriation of premiums, 17 

Paragraph (17), in Paragraph (17),after "violate", deleted A.L.R.4th 1106. 

"any" and added "a", deleted the language in former Para- 44 C.J.8, Insurance § 85 et seq. 


graph (11) up to "or that" and designated the remaining 
language from former Paragraph (11) as Paragraph (18); 
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59A-11-15. Procedure for suapensket revocation or refusal to continue 
license. 


A... If the superintendent denies an initial or renewal application cia a license, the superinten- 
dent shall notify the applicant in writing and advise the applicant of the reason for the denial or 
non-renewal of the application. Within thirty days of the date of issuance of the denial of applica- 
tion for initial issuance or renewal of a license, the applicant may request in writing a hearing on 
the denial. The hearing shall be held within ninety days and shall be held otherwise pursuant to 
Section 59A-4-15 NMSA 1978. ' 

B. In addition to or in lieu of any applicable denial, suspension or revocation of a license, a per- 
son may, after hearing, be subject to an.administrative fine according to Section 59A-1-18 NMSA 
1978. bere 

C.. The sinprintendant shall retain the authority to enforce the provisions of and i impose any 
penalty or remedy authorized by this section against any person who is under investigation for or 
charged with a violation of this section even if the person's license or mwivtrvicin has been sur- 
rendered or has lapsed by operation of law. 

D. The state shall participate in the national association, of i insurance commissioners attach- 
ment warehouse personal information capture system alerts or another appropriate mechanism 
to monitor actions against existing licensees and take necessary action, when warranted based on 
the information obtained through such notifications. 


History: Laws 1984, ch. 127, § 194; 1978 Comp.,. § Severability. — Laws 2016, ch..89, § 71 provided that 
59A-11-15, repealed and enacted by Laws 2016, ch. if any part or application of Laws 2016, ch. 89 is held in- 
89, § 20. valid, the remainder or its application to other situations 


Repeals and reenactments. — Laws 2016, ch.:89) § or persons shall not be affected. 
20 repealed 59A-11-15 NMSA 1978, and enacted a new ert & 
section, effective July 1, 2017. 


59A-11-16. Duration of suspension. 


A.. In the order suspending a license issued under this article, the superintendent shall, in ad- 
dition to other matters required, state the period, not to exceed one (1) year, for which suspension 
is to be in effect. The period of suspension may be modified by the superintendent's further order. 
At the end of the suspension period the license shall reinstate on request of the licensee, unless the 
superintendent finds that the cause or causes of the suspension, if of a continuing character, still 
exist or are likely to recur. If the superintendent so finds, he shall forthwith revoke the license by 
his further order, 

B. During the period of suspension the licensee shall not engage in any fcanmanhcn for sic 
the license is required, other than receipt and remittance of premiums paid as to insurance or 
other business transacted under the license prior to the suspension, ; 


History: Laws 1984, ch. 127, § 195. 


59A-11-17, Administrative fine in lieu [of suspension, etc.]. 


In lieu of suspension, revocation or refusal to continue a license issued under this article the 
superintendent may levy an administrative fine upon the licensee in amount of not less than one 
hundred dollars ($100) nor more than five hundred dollars‘($500). In the order levying the fine, 
the superintendent shall specify the grounds therefor and the period, not to exceed sixty (60) days, 
within which the licensee shall pay. If at. the end of payment period so.allowed the licensee has not 
paid to the superintendent the amount of the fine, the license shall stand suspended, ‘revoked or 
renewal refused, as'the case may be, as at the end of the period and without further order. 


History: Laws 1984, ch. 127, § 196. , Bracketed material, — The bracitoted material was! 
inserted. by the compiler and is not part of the law, 
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59A-11-18. Relicensing after revocation or refusal to continue. 


The superintendent shall not relicense any former licensee whose license has been revoked or 
continuation refused until evidence has, been presented showing to the superintendent's satisfac- 
tion that the former licensee is otherwise qualified for the license desired and that the cause or 
causes of the prior revocation or refusal to continue, if of continuing character, no longer exist and 
will not recur. 


‘History: Laws 1984, ch. 127, § 197, 


59A-11-19. Repealed. 


Repeals. — Laws 2016, ch. 89, § 70 repealed 59A-11-19 July 1, 2017. For provisions of sae section, see the 2016 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 198, NMSA 1978 on NMOneSource.com: ' 
relating to return of license to superintendent, effective 


59A-11-20. License records. 


The superintendent ata maintain a record of all licenses in force and insurance rddphvintond 
transactions relative thereto. In addition to other matters, the record shall show name and ad- 
dress of licensee, date of issuance, kind of business to be transacted, name and address of insurer 
or other principal represented. Except as to privileged information and other matters withheld by 
the superintendent pursuant to Sections 30 [59A-2-12 NMSA 1978] (records; inspection; destruc- 
tion) or 55 [59A-4-11 NMSA 1978] (examination report; filing for public inspection; confidentiality) 
of the Insurance Code, the record shall be open to public inspection. 


History: Laws 1984, ch. 127, § 199. 


59A-11-21. Penalties. 


In addition to any administrative penalty provided therefor under this article, any person who 
in application for license wilfully misrepresents or wilfully withholds requested material informa- 
tion, shall upon conviction thereof be guilty of a misdemeanor punishable by a fine not to exceed 
five hundred dollars ($500) unless the character of the offense is punishable as a greater offense 
under the general laws of this state. 


History: Laws 1984, ch. 127, § 200. 


59A-11-22. Duty to report. 


A. A licensee shall report to the: superintendent any adineaseative action taken against’ the 
licensee in another jurisdiction or by another governmental agency in this state within thirty days 
of the final disposition ofthe matter. The report shall include a copy of the order, consent to order 
or other relevant legal documents. 

B. » Within thirty days of the initial pretrial hearing date, a licensée shall report to the super- 
intendent any criminal prosecution of the licensee taken in any jurisdiction. The report shall 
include a copy of the initial complaint.filed, the order resulting from the hearing and any other 
relevant legal documents. 


History: Laws 2016, ch. 89, § 21. Severability. — Laws 2016, ch. 89, § 71 provided that 


Effective dates. — Laws 2016, ch. 89, § 72 made Laws if any part or application of Laws 2016, ch. 89 is held in- 
2016, ch. 89, § 21 effective July 1, 2017. : valid; the remainder or its application to other situations 


or persons shall not be affected. 


59A-11-23. Reciprocity. 


A. The superintendent shall waive any requirements for a nonresident license applicant with 
a valid license from the applicant's home state, except the requirements imposed by Section 23 
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[59A-11-24 NMSA 1978] of this 2016 act, if the applicant's home state awards nonresident licenses 
to residents of this state on the same basis. 

B. A nonresident licensee's satisfaction of the nonresident licensee's home state's continuing 
education requirements shall constitute satisfaction of the continuing education requirements if 
the nonresident licensee's home state recognizes the satisfaction of its continuing education re- 
quirements imposed upon licensees from New Mexico on the same basis. 


History: Laws 2016, ch. 89, § 22. Severability. — Laws 2016, ch. 89, § 71 provided that 
Effective dates. — Laws 2016, ch. 89, § 72 made Laws if any part or application of Laws 2016, ch. 89 is held in- 


2016, ch, 89, § 22 effective July 1, 2017. valid, the remainder or its application to other situations 
or persons shall not be affected. 


59A-11-24. Nonresident license; requirements. 


A. Unless denied a license pursuant to Section 59A-11-14 NMSA 1978, a nonresident person 
shall receive a nonresident license if: 

(1) the person is currently licensed as a resident in good standing in the person's home 
state; 

(2) the person has submitted the proper request for licensure and has paid the fees re- 
quired by Section 59A-6-1 NMSA 1978; 

(3) the person has submitted or transmitted to the superintendent the application for licen- 
sure that the person submitted to the person's home state or a completed uniform application; and 

(4) the person's home state awards nonresident licenses to residents of this state on the 
same basis. : 

B. The superintendent may verify an applicant's insurance producer licensing status through 
the insurance producer database maintained by the national association of insurance commission- 
ers, its affiliates or subsidiaries. 

C. Anonresident licensee who moves from one state to another state or a resident licensee who 
moves from this state to another state shall file a change of address. and provide certification from 
the new resident.state within thirty days of the change of legal residence. 

D. Notwithstanding any other provision of this section, a person licensed as a surplus.lines 
producer in the person's home state shall receive a nonresident surplus lines producer license pur- 
suant to Subsection A of this section. Except as provided in Subsection A of this section, nothing in 
this section otherwise amends or supersedes any provision of Chapter 59A, Article 14 NMSA 1978. 

E. Notwithstanding any other provision of this section, a person licensed as a limited lines 
credit insurance or other type of limited lines producer in the person's home state shall receive a 
nonresident limited lines producer license, pursuant to Subsection A of this section, granting the 
same scope of authority as granted under the license issued by the producer's home state. For the 
purposes of this subsection, limited lines insurance is any authority granted by the home state 
that restricts the authority of the license to less than the total authority prescribed in the associ- 
ated major lines pursuant to Subsection C of Section 59A-7-1 NMSA 1978. 


History: Laws 2016, ch. 89, § 23. Severability. — Laws 2016, ch. 89, § 71 provided that 

Effective dates. — Laws 2016, ch. 89, § 72 made Laws if any part or application of Laws 2016, ch. 89 is held in- 
2016, ch. 89, § 23 effective July 1, 2017. valid, the remainder or its application to other situations 

or persons shall not be affected. 
Insurance Consultants 
Sec. Sec. 
59A-11A-1. Insurance consultant; license required. 59A-11A-4. Insurance consultant license; suspension or 
59A-11A-2, Insurance consultant license; exemptions. revocation; appeal; penalty. 
59A-11A-3. Insurance consultant license; application; re- 59A-11A-5. Insurance consultants; contracts and agree- 
quirements for issuance; fee; renewal. ments, 
678 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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Sec. Sec. 

59A-11A-6. Insurance consultant; nd | acknowledg- 59A-11A-8. Acting as insurance consultant without a li- 
ments. cense prohibited; penalty. 

59A-11A-7. Payment from insurers or insurance produc- 
ers for sale of insurance prohibited; pen- 
alty. 


59A-11A-1. Insurance consultant; license required. 


Unless licensed as an insurance consultant under the provisions of this act [59A-11A-1 to 59A- 
11A-8 NMSA 1978], no person shall: 

A. for a fee received or to be received, offer to examine, examine or aid in examining any policy 
of insurance or any annuity or pure endowment contract for the purpose of giving or. offering to 
give any advice, counsel, recommendation or information in respect to the terms, conditions, ben- 
efits, coverage or premium of any such policy or contract or in respect to the expediency or:advis- 
ability of altering, changing, exchanging, converting, replacing, surrendering, continuing, renew- 
ing or rejecting any such policy or contract or of accepting or procuring any such See pale or contract 
from any company; or 

B. in or on advertisements, cards, signs, arcu or preety or my apices Se or in any 2g 
way or manner by which public announcements are made use the title "insurance consultant", "i 
surance advisor", "insurance specialist", "insurance counselor", "insurance analyst", "policyholders 
advisor", "policyholders' counselor" or any other. similar title or any title, word or combination of 
words indicating that he gives or is engaged in the business of giving advice, counsel, recommen- 
dation or information to holders of policies of insurance or annuity or pure endowment contracts. 


History: Laws 1989, ch. 97, § 1. 


59A-11A-2. Insurance consultant license; exemptions. 


Nothing in this act [|59A-11A-1 to 59A-11A-8 NMSA 1978] shall be construed to: 

A. prohibit the customary advice offered by a licensed insurance agent or adjuster; 

B. apply to a person admitted to the practice of law or permitted to engage in the practice of 
public accountancy in this state when the person is acting within the scope of that practice; or 

C. require licensure of or otherwise apply to a salaried employee of a group or its service com- 
pany as defined in the Group Self-Insurance Act [Chapter 52, Article 6 NMSA 1978]. 


History: Laws 1989, ch. 97, § 2. 


59A-11A-3. Insurance consultant license; application; requirements for 
issuance; fee; renewal. : 


A. The superintendent shall issue a license as an insurance consultant to a person who: 

(1) has reached the age of majority; 

(2) files a written application in the manner and form prescribed by the superintendent, 
stating the lines of insurance for which the applicant desires a license; 

(3) passes an examination as provided in Subsection B of this section; 

(4) pays an application fee and an examination fee as specified in Section 59A-6- 1 NMSA 
1978; and 

(5) satisfies the superintendent that the person is competent, financially responsible and 
of good moral character. 

B. The superintendent shall examine all initial applicants for a license as an insurance con- 
sultant in the manner and form that the superintendent prescribes. The examination shall be of 
sufficient scope to demonstrate a broad knowledge of insurance contracts and the practices of the 
insurance industry in the lines of insurance for which the applicant desires a license. However, 
the superintendent may waive the requirement for the examination for: 
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(1) property and casualty insurance in the case of an applicant who has been awarded the 
professional designation of chartered property and seats underwriter or certified insurance 
counselor in the property and casualty line; - 

(2) life and accident insurance in the case ofan applicant who has been awarded aie pro- 
fessional designation of chartered life underwriter; and 

(3) all lines of insurance in the case of an applicant who has been awarded the professional 
designations of chartered property and casualty underwriter,and chartered life underwriter. 

C. If an applicant fails an examination, the applicant may be reexamined upon payment of a 
ten-dollar ($10.00) examination fee for each reexamination. 

D. The license as an insurance consultant shall be issued for two years. The license way, at the 
discretion of the superintendent, be renewed biennially upon satiate rst and payment of a feé.a as 
specified in ts ie 59A-6-1 N oe ers 1978. 

i : asa ; Wa 

History: Laws 1980, ch. 97, § 3; aates ch. 127, § 7, The 2011 amendment, effective July 1, 2011, imposed 

a the license fees specified in Section 59A-6-1 NMSA 1978. 


59Ac1 1A-4. Insurance consultant license; suspension or revocation; 
appeal; penalty. 


A. The Saieruitentiont mayrevoke the license of'a an insurance consultant or suspend it for a 
period not exceeding the expiration date of the license for any good cause shown as provided in the 
Insurance Code.'The superintendent shall Re OK or suspend a license only upon notice and Heats 
ing as provided in the Insurance Code. 

B. Any person aggrieved by the action of the superintendents in revoking, se ea or bee, 
ing to grant, renew or reissue a license may appeal that action to the district court pursuant to the 
provisions of Section 39-3-1,1 NMSA 1978. 

C. The superintendent, may at any time require such information, as he deems necessary in 
respect to the business methods, policies and transactions of a licensee. Any person who fails or 
refuses to furnish the superintendent in the form he may require any such information within ten 
days after receiving a written request for it is guilty of'a misdemeanor and upon conviction shall 
be fined not less than fifty dollars ($50. ny) or more than five hundred dollars ($500). 


‘ History: ae 1989, ne 97, § 4; 1998, wt 55, § 62; The 1998 amendment, effective elem 1, 1998, in 


1999, ch. 265, § 66. Subsection B, substituted "to the district, court pursuant 
Cross references. — For the Insurance Code, see 59A-~ to the provisions of Section 39-3-1.1 NMSA 1978" for "as 

1-1 NMSA 1978 and notes thereto, provided in the Insurance Code" and i in Subsection C, sub- 
The 1999 amendment, effective July 1, 1999, substi- stituted "or" for "nor", 

tuted "Section 39-3-1,1" for "Section 12- BA-1" j in Subsec- 

tion B. 


59A-11A-5. Insurance consultants; contracts and agreements. 


No contract or agreement with an insurance consultant for any advice, counsel, recomendation 
[recommendation] or other information provided within the scope of his license shall be enforce- 
able by him unless: 

A. itis in writing and executed in duplicate by the person to be charged or his legal representa- 
tive; 

B. the duplicate i is delivered to or retained by the person to be charged when it is signed by 
him; .. 

C. it plainly specifies the amount of the fee paid or payable by the person to be charged and the 
services to be rendered by the insurance consultant; and 

D. -it is in a form currently approved by the Stes ae angie 


History: Laws 1989, ch.97,§5. ' Bracketed material. — The bracketed material was. 
: ioe te be inserted by the compiler and it is not part of the law. - ~ 
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59A-11A-6. Insurance consultant; required acknowledgments. 


A. An insurance consultant who furnishes any advice or counsel within the scope of his license 
as such a consultant, makes any recommendation or gives any information except under the terms 
of a previously executed written contract conforming to Section 4 [59A-11-4 NMSA 1978] of this 
act and in full force and effect shall upon furnishing such advice, counsel, recommendation or in- 
formation give to the recipient thereof; 

(1) a statement in writing, signed by the consultant, in a form currently approved by the 
superintendent, specifying the advice, counsel, recommendation or information given; and 

(2) areceipt in a form currently approved by the superintendent for the fee paid to him or 
a statement in a form currently approved by the superintendent of the fee to be received by him. 

B. Any person who violates any provision of Subsection A of this section is guilty of a misde- 
meanor and upon conviction shall be punished by a fine of not less than fifty dollars ($50.00) or 
more than five hundred dollars ($500). 


History: Laws 1989, ch. 97, § 6. 


59A-11A-7. Payment from insurers or insurance producers for sale of 
insurance prohibited; penalty. 


A. No insurance consultant serving any person, firm, association, organization or corporation 
not engaged in the insurance business, for compensation paid or to be paid by the person served, 
shall directly or indirectly receive any part of any commission or compensation paid by any in- 
surer or insurance producer of any insurer in connection with the sale or writing of any insurance 
that is within the subject matter of any such service. 

B. Any person who violates any provision of Subsection A of this section is guilty of a misde- 
meanor and upon conviction shall be punished by a fine of not more than five hundred dollars 
($500) or by imprisonment in the county jail for a definite term of not less than thirty days or more 
than ninety days or both. 


History: Laws 1989, ch. 97, § 7; 2016, ch. 89, § 24. added "insurance producer", and after "writing of any in- 
The 2016 amendment, effective July 1, 2017, replaced surance", deleted "which" and added "that". 
"agents" with "insurance producers"; in the catchline, de- Severability. — Laws 2016, ch. 89, § 71 provided that 
leted "agents" and added "insurance producers"; in Sub- if any part or application of Laws 2016, ch. 89 is held in- 
section A, after "by an insurer or", deleted "agent" and valid, the remainder or its’application to other situations 


or persons shall not be affected. 


59A-11A-8. Acting as insurance consultant without a license prohibited; 
penalty. 


Any person who acts as an insurance consultant without a license or during the suspension of 
his license is guilty of a misdemeanor and upon conviction shall be punished by a fine of not more 
than five hundred dollars ($500) or by imprisonment in the county jail for a definite term not ex- 
ceeding six months or both. 


History: Laws 1989, ch. 97, § 8. 7 


ARTICLE 12 
Insurance Producers 

Sec. Sec. 

59A-12-1. Purpose and scope of article. 59A-12-5. Repealed. 

59A-12-2. Definitions. 59A-12-6. Repealed. 

59A-12-3. "Broker" defined. 59A-12-7. Exemptions from license requirements. 
59A-12-4, License required. 59A-12-8. Repealed. 
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59A-12-1 


Sec. 

59A-12-9. Repealed. 

59A-12-10. Repealed. 

59A-12-11. No license where shares or interest’ used as 
inducement'to insurance. ©. 

59A-12-12. Application and general qualifications: for in- 
dividual insurance producer license. 

59A-12-13. Special requirements, title insurance produc- 
ers. 

59A-12-14, Repealed. 

59A-12-15. Licensing business etre 

59A-12-16, Examination for license. 

59A-12-17,. Scope of license. : 

59A-12-18.; Limited lines. 


59A-12-18.1. Limited lines travel 3 insurance producer ee 


’*~ cense. 
59A-12-19. Temporary licenses. 


INSURANCE CODE 


59A-12-2 


. See, 


59A-12-20. Place of boaimess, 

59A-12-20,1. Repealed. 

59A-12-21. Records of insurance producer. 

59A-12-22. sila funds; insurance producers, sur- 
sone . plus.line brokers, bail bondsmen, motor 

club agents and others, 
59A-12-23. Insurance vending machines. 
59A-12-24, Sharing of commissions. 


_ 59A-12-25.. Nonresident insurance st Bk retalia- 


tion. 
59A-12-26. Continuing education. A: on 
59A-12-26.1. Insurance licensee: continuing education 
fund, * +. 
59A-12-27. Assumed names. 


' 59A-12-28, Commissions. 


59A-12-29. Compensation disclosure. 


59A-12-1. Purpose and scope of article. 


Chapter 59A, Article 12 NMSA 1978, in conjunction with Chapter 59A, Article 11 NMSA 1978, 
governs the qualifications and procedures for the licensing of insurance producers. Chapter 59A, 
Article 12 NMSA 1978 does not apply to surplus lines brokers that are licensed pursuant to Chap- 
ter 59A, Article 14 NMSA 1978 and that sell, solicit or negotiate insurance in this state solely for 
placement with eligible surplus lines insurers, except as provided in Sections 22 and 23 [59A- 
11-23 and 59A-11-24.NMSA 1978] of this 2016 act. 


History: Laws 1984, ch. 127, § 201; 2016, ch. 89, § 25. 

The 2016 amendment, effective July 1, 2017, clarified 
the purpose and scope of Chapter 59A, Article 12; in the 
catchline, added "purpose and"; in the first sentence, de- 
leted "This article applies only to agents, brokers and so- 
licitors, as hereinafter defined, as to transaction of one or 
more kinds of insurance or subdivisions thereof as defined 
in Article 7 of the Insurance Code" and added the remain- 
der of the section, 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


ANNOTATIONS 


Claims not preempted by federal law. — The Em- 
ployee Retirement Income Security Act of 1974 (ERISA) 
did not preempt an insured's pre-plan fraud claims 
against its insurer. Woodworker's Supply, Inc. v. Principal 
Mut. Life Ins, Co,, 170 F.38d.985 (10th Cir, 1999). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
dur, 2d Insurance §§ 108 to 158. 


59A-12-2. Definitions. 


As used in Chapter 59A, Article 12 NMSA 1978: 


Provisions of insurance company's contract with inde- 
pendent insurance agent restricting competitive place- 
ments by agent as illegal restraint of trade under state 
law, 42 A.L.R.4th 1072. 

Liability of insurance agent or bial to inaured for mis- 
representation of cash surrender value or accumulated 
value benefits of life insurance policy, 44 A.L.R.4th 1030. 

Necessity of expert testimony to show standard of care 
in negligence action against insurance agent or broker, 52 
A.L.R.4th 1232. 

Liability of tortfeasor's insurance agent or broker to 
injured party for failure to procure or maintain liability 
insurance, 72 A.L.R.4th 1095. 

Liability of insurer or agent of insurer for failure to ad- 
vise insured as to coverage needs, 88 A.L.R.4th 249." 

Liability of insurance agent or broker for placing insur- 
ance with insolvent carrier, 42 A.L.R.5th 199. 

Insurance agents' and brokers' professiane liability i in- 
surance,)55 A.L.R.5th 681. 

Liability of insurance agent or broker on ground of 
inadequacy of liability-insurance coverage procured, 60 
A.L.R.5th 165. 

' 44C.J.S. Insurance § 85 et seq. 


A. "affiliate" means a person that controls, is controlled by or is under common control with the 


insurance producer; 


B. "business entity" means a corporation, association, partnership, limited liability company, 


limited liability partnership or other legal entity; 


C. "home state" means the District.of Columbia and any state or territory of the United States 
in which an insurance producer maintains the insurance producer's principal place of residence or 
principal place of business and is licensed to act as an insurance producer; 

D. “insurance” means any of the lines of authority in Chapter 59A, Article 7 NMSA 1978; 

E. "insurance producer" means a person required to be licensed under the laws of os state to 


sell, solicit or negotiate insurance; 
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59A-12-2 INSURANCE PRODUCERS 59A-12-2 


‘F. "insurer" means every person engaged as principal and as indemnitor, surety or contractor 
in the business of entering into contracts of insurance; 

_G,. "license" means a document issued by the superintendent authorizing a person to act as an 
insurance producer for the lines of authority specified in the document. The license itself does not 
create any authority, actual, apparent or inherent, in the holder to represent or commit an insur- 
ance carrier;, 

H. "limited line credit insurance” includes credit life, credit disability, credit property, cima 
unemployment, involuntary unemployment, mortgage life, mortgage guaranty, mortgage disabil- 
ity, guaranteed automobile protection insurance and any other form«of insurance offered in con- 
nection with an extension of credit that i is limited to partially or wholly extinguishing that credit 
obligation; 

I. "limited line credit insurance producer" means a person who sells, solicits or Heed one 
or more forms of limited line credit i insurance coverage to individuals through a master, corporate, 
group or individual policy; 

J. "limited lines insurance" means those lines of insurance referred to in Section 59A-12-18 
NMSA 1978 or any other line of insurance that the superintendent deems necessary to recognize 
for the purposes of complying with Subsection E of Section 59A-11-24 NMSA 1978; 

K.._ "limited lines producer" means a person authorized by the auperintendent to sell, solicit or 
negotiate limited lines insurance; 

L. "negotiate" means the act of conferring directly with or offering advice directly to a pur- 
chaser or prospective purchaser of a particular contract of insurance concerning any.of the sub- 
stantive benefits, terms or conditions of the contract; provided that the person engaged in that act 
either sells insurance or obtains insurance from insurers for purchasers; 

M. "personal lines insurance producer" means a general lines producer who is limited to trans- 
acting business related to property and qaaualty insurance sold to individuals.and families for 
noncommercial purposes; 

N. "reinstatement" means reestablishment of a licensee's authority to transact insurance after 
a lapse of that authority that restores the licensee's authority to the same scope and condition that 
pertained to that authority before the lapse; 

O. "sell" means to exchange a contract of insurance by any means, for money or its equivalent, 
on behalf of an insurer; 

P. "solicit" means attempting to sell insurance or asking or urging a person to apply for a par- 
ticular kind of insurance from a particular insurer; 

Q. "terminate" means to cancel the relationship between an insurance producer and the i in- 
surer or to’ terminate an insurance producer's authority to transact insurance; 

R. "uniform application" means the current version of the national association of insurance 
commissioners uniform application for resident and nonresident insurance producer licensing; 
and yea: ae 
S. "uniform business entity application" means the current version of the national association 
of insurance commissioners uniform business entity application for resident and nonresident busi- 
ness entities. ) ; 


History: Laws 1984, ch. 127, § 202; 1978 Comp., oe Sa} _ ANNOTATIONS 


-12- rer 
pes hee meneaen tre hgereanter? vd phase ley Authority of agent. — Test of an agent's authority is 
Repeals lad ied eiealha i aes 2016, ch. 89, not his rank or title but the duties assigned to him and 
§ 26 repealed 59A-12-2 NMSA 1978, and:enacted a new the authority and obligations which go with such assign- 


section, effective July 1, 2017. ment. Pribble v. Aetna Life Ins. Co,, 1972-NMSC-063, 84 


a sig } Co 
Severability. — Laws 2016, ch, 89, §)71 provided that N.M. 211, 501 P.2d' 255; Pribble v. Aetna Life Ins. Co., 
if any part or application of Laws 2016, ch, 89 is held in- 1974-NMSC-047, 86 N.M. 299, 523 P.2d 543. 


valid, the remainder or its application to other situations Question of fact. — Issue of the extended authority 
or persons shall not be affected. of an insurance agent generally, whether actual or appar- 


The 2021 amendment, effective July 1, 2021, defined ent, is usually one of fact. Pribble v. Aetna nape Ins. Co., 
"personal lines insurance producer" and "reinstatement", eh Lira ote N.M. cS tek Pa ae P en A. 
as used in Chapter 59A, Article 12 NMSA 1978; in Sub- Aetna Life Ins. Co., 1974-NMSC-047, ML. ; 
section J, after "Section", changed "23 of this 2016 act" to P.2d 543, F itt “4 
"59A-11-24 NMSA 1978": and added new Subsections M Liability for premium collection. — Realities of 


the situation were;to be considered by the court in de- 
termining whether local_agent was liable to the general 
agent for the, collection of premiums or whether, he was 


and N and redesignated former Subsection M through Q 
as Subsections O through §S, respectively. 
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responsible to the company. Insurance, Inc. v. Furneaux,. Employees of corporation licensed as insurance 

1957-NMSC-023, 62 N.M. 249, 308 P.2d 577. agent are solicitors and must get licenses from state 
Corporation or partnership may be licensed as corporation commission (now public regulation commis- 

agent provided other requirements of the code are met. sion) before they may solicit insurance on behalf of their 

1957-58 Op, Att'y Gen, No. 58-199, corporation, butno such license is required of the officers 
As long as.a corporation may under its charter and. by- of a licensed insurance corporation. 1943-44 Op, Att'y 

laws act as an insurance agent and meets requirements of ~ Gen. No. 43-4227. 

statute pertaining to insurance agents, it may be licensed Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am, 


as'an insurance agent. 1943-44 Op. Att'y Gen, No. 43-4227, Jur, 2d basilar §$ 101 to 104, 


59A-12-3. "Broker" defined. 


For the purpose of the Insurance Code [Chapter 59A NMSA 1978], a "broker" is a type of in- 
surance producer who, not: being an agent of the insurer, as an independent contractor and on 
behalf of the insured solicits, negotiates or procures insurance or annuity contracts or renewal or 
continuation thereof for insureds or prospective insureds other than the broker. "Broker" does not 
include a surplus line broker, as defined in Chapter 59A, Article 14 NMSA 1978. 


History: Laws 1984, ch. 127, § 203; 2016, ch. 89, § 27; deleted "of the Insurance Code" and added "NMSA 1978; 


2021, ch. 108, § 7. and"; and added a new Subsection B. 

The 2021 amendment, effective July 1, 2021, removed Severability. — Laws 2016, ch. 89, § 71 provided that 
the definition of "service representative"; in the section if any part or application of Laws 2016, ch. 89 is held in- 
heading, after "Broker", deleted "and service representa- valid, the remainder or its application to other situations 
tive"; and deleted former Subsection B. or persons shall not be affected. 

The 2016 amendment, effective July 1, 2017, amended Cross references. — For the Insurance Code, see 59A- 
the definition of "broker" and defined "service representa- 1-1 NMSA 1978 and notes thereto. 
tive" as used in the Insurance Code; in the catchline, after 
"broker", deleted "nonresident broker" and added "and = ANNOTATIONS 
‘service representative’; in Subsection A, after ''broker' is Nonresident broker's license could not be issued 
a', deleted "person generally" and added "type of insur- to a person who desired to solicit insurance business for 
ance producer", and after "insureds other than", deleted a company because he would be acting as an agent or a 
"himself" and added "the broker"; deleted former Subsec- aolicitor for an agent. 1945-46 Op. Att'y Gen. No, 45-4640 
tion B; deleted the subsection designation "C" and added Foreign corporation. — As a prerequisite be being li- 
the sentence from former Subsection C to Subsection A, censed as a nonresident broker, a foreign corporation does 
and in the sentence from former Subsection C, after "de- not have to be admitted to do business in New. Mexico: 
fined in", added "Chapter 59A", and after "Article 14", 1963-64 Op. Att'y Gen. No, 63-16, 


59A-12-4, License required. 


A person shall not sell, solicit or negotiate insurance in this state for any class or classes of insur- 
ance unless the person is licensed for that line of insurance in accordance with the Insurance Code. 


History: Laws 1984, ch. 127, § 205; 1999, ch, 272, § 5; | ANNOTATIONS 


1999, ch, 289, § 6; 2016, ch. 89, § 28, ae ae ae F 
The 2016 amendment, effective July 1, 2017, provided Soliciting and writing insurance distinguished 
that a license is required to sell insurance in New Mexico; from doing business. — Instruction leading jury to be- 
in the catchline, changed "'solicitor' defined" to "license lieve they were warranted in convicting defendant if he 
required"; and in the paragraph, deleted "For the pur- had done business without a license was erroneous, where 
poses of Chapter 59A, Article 12 NMSA 1978, a ‘solicitor’ he was only charged with having solicited and written in- 
is an individual employed by a licensed agent to solicit surance. State v. Loveless, 1935-NMSC-023, 39 N.M. ate, 
insurance and perform such other duties in handling the 42 Pi2d 211. 
agent's business as the agent may authorize" and added Employees of'corporation licensed as insurance 
the remainder of the section. agent are solicitors and must get licenses before they 
Severability. — Laws 2016, ch. 89, § 71 provided that may solicit insurance on corporation's behalf. oe ‘Op, 
if any. part or application of Laws 2016, ch. 89 is held in- Att'y Gen. No, 43-4227, 
valid, the remainder or its application to other situations Am. Jur, 2d, A.L.R. and C.J.S. references. — Mean- 
or persons shall not be affected. ing of term "solicit" in statute relating to insurance 
The, 1999 amendment, effective June 18, 1999, up- agents, 48 A.L.R, 1173. io 
dated the statutory reference and deleted "resident" fol- 44 C.J.8, Insurance § 85 et seq. 


lowing "licensed", 


» 
c 


59A-12-5. Repealed. 


Repeals. — Laws 2016, ch. 89, § 70 repealed 59A-12-5 2017, For provisions of former nicteanis see the 2016 NMSA 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 206, re- 1978 on NMOneSource.com, 
lating to service representative defined, effective July 1, 
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59A-12-6. Repealed. 


Repeals. — Laws 2016, ch. 89, § 70 repealed 59A-12-6 For provisions of former section, see the 2016 NMSA 1978 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 207, re- on NMOneSource.com. 
lating to license required, penalty, effective July 1, 2017. 


59A-12-7, Exemptions from license requirements. 


A. Nothing in Chapter 59A, Article 12 NMSA 1978 shall be construed to require an insurer 
to obtain an insurance producer license. In this section, the term "insurer" does not include an 
insurer's officers, directors, employees, subsidiaries or affiliates. 

B. A license as an insurance producer shall not be required of the following: 

(1) an officer, director or employee of an insurer or of an insurance producer; provided that 
the officer, director or employee does not receive any commission on policies written or sold to in- 
sure risks residing, located or to be performed in this state and: 

(a) the officer's, director's or employee's activities are executive, administrative, man- 
agerial, clerical or a combination of these, and are only indirectly related to the sale, solicitation or 
negotiation of insurance; 

(b) the officer's, director's or employee's function relates to underwriting, loss control, 
inspection or the processing, adjusting, investigating or settling of a claim on a contract of insur- 
ance; or . 
(c) the officer, director or employee is acting in the capacity of a special agent or 
agency supervisor assisting insurance producers where the person's activities are limited to pro- 
viding technical advice and assistance to licensed insurance producers and do not include the sale, 
solicitation or negotiation of insurance; . 

(2) a person who receives no commission and who secures and furnishes information for 
the purpose of group life insurance, group property and casualty insurance, group annuities, group 
or blanket. accident and health insurance, or enrolls individuals, issues certificates or otherwise 
assists in administering plans, or performs administrative services related to mass marketed 
property and casualty insurance; 

(3) an employer or association or its officers, directors, employees or the trustees of an 
employee trust plan, to the extent that the employers, officers, employees, director or trustees are 
engaged in the administration or operation of a program of employee benefits for the employer's 
or association's own employees or the employees of its subsidiaries or affiliates, which program 
involves the use of insurance issued by an insurer, as long as the employers, associations, officers, 
directors, employees or trustees are not in any manner compensated, directly or indirectly, by the 
company issuing the contract; 

(4) employees of insurers or organizations employed by insurers who are engaging in 
the inspection, rating or classification of risks, or in the supervision of the training of insurance 
producers and who are not individually engaged in the sale, solicitation or negotiation of insur- 
ance; 

(5) a person whose activities in this state are limited to advertising without the intent to 
solicit insurance in this state through communications in printed publications or other forms of 
electronic mass media whose distribution is not limited to residents of the state; provided that the 
person does not sell, solicit or negotiate insurance that would insure risks residing, located or to 
be performed in this state; 

(6) person who is not a resident of this state who sells, solicits or negotiates a contract of 
insurance for commercial property and casualty risks to an insured with risks located in more 
than one state insured under that contract; provided that that person is otherwise licensed as 
an insurance producer to sell, solicit or negotiate that insurance in the state where the insured 
maintains its principal place of business and the contract. of insurance insures risks located in 
that state; or 

(7) a salaried full-time employee who counsels or advises the employee's employer rela- 
tive to the insurance interests of the employer or of the subsidiaries or business affiliates of the 
employer; provided that the employee does not sell or solicit insurance or receive a commission. 
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59A-12-8 


History: Laws 1984, ch, 127, § 208; 1978 Comp., § 
59A-12-7, repealed and reenacted by Laws 2016, ch. 
89, § 29. 

Repeals and reenactments. — Laws 2016, ch. 89, § 
29 repealed 59A-12-7 NMSA 1978, and enacted a new sec- 
tion, effective July 1, 2017. 


59A-12-8. Repealed. 


Repeals. — Laws 2016, ch. 89, § 70 repealed 59A-12-8 © 


NMSA 1978, as enacted by Laws 1984, ch. 127, § 209, re- 
lating to controlled business, effective July 1, 2017. For 


59A-12-9. Repealed. 


Repeals. — Laws 2016, ch. 89, § 70 repealed 59A-12-9 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 210, re- 
lating to controlled business, exception, effective July 1, 


59A-12-10, Repealed. 


Repeals. — Laws 2016, ch. 89, § 70 repealed 59A-12-10 
NMSA 1978, as enacted by Laws 1997, ch. 48, § 1, relat- 
ing to licensing of lending institution, definitions and 


INSURANCE CODE | 


59A-12-12 


Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not, be affected. ' / 


provisions of formiee section, see the 2076 NMSA 1978 on 


-NMOneSource.com. 


2017; For provisions of former section, see the 2016 NMSA 
1978 on NMOneSource.com, 


exceptions, effective July 1, 2017. For provisions of former 
section, see the 2016 NMSA 1978 on NMOneSource.com. 


59A-12-11. No license where shares or interest eWwiea as glahydechadost to 


insurance. 


The superintendent shall not license as an insurance producer, or permit any such license to 
continue, if the superintendent finds that the licensee did, or that the applicant for license intends 
to offer, give or sell stock or other ownership or participating interest in the agency or Sibege s8 as 
inducement to or in connection with purchase of insurance. 


History: Laws 1984, ch. 127, § 212; 2016, ch. 89, § 30. 

The 2016 amendment, effective July 1, 2017, after 
"shall not license as", deleted "agent, broker or solicitor" 
and added "an insurance producer", after "license to con- 
tinue", deleted "in force", and after "applicant for license", 
deleted "probably will" and added "intends to". 


Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


59A-12-12, Application and general qualifications for individual 
insurance producer license. 


A. An individual applying for a resident insurance producer license shall apply to the superin- 
tendent on the uniform application and declare under penalty of refusal, suspension or revocation 
of the license that the statements made in the application are true, correct and complete to the 


best of the applicant's knowledge and belief. 


B. Before approving the application, the superintendent shall: 


(1) confirm that the applicant: 


(a) is at least eighteen years of age; 


(b) has not committed any act that ‘is a ‘ground for denial, suspension or revocation 


under the Insurance Code; 


(c) has paid the fees set forth in Section 59A-6-1 NMSA 1978; 

(d) has successfully passed the examinations for the lines of authority for which the 
application is made, if such examination is required; and 

(e) is in compliance with other applicable qualifications and requirements of the In- 


surance Code; 
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59A-12-13 INSURANCE PRODUCERS 59A-12-14 


(2) review the applicant's answers to the standard background questions on the uniform 
application; 

(3) obtain the applicant's fingerprints; and 

(4) conduct state and federal criminal background checks on the applicant. 

C. The superintendent may require any documents reasonably necessary to verify the infor- 
mation contained in an application. The superintendent may obtain fingerprints from licensed 
resident insurance producers from whom fingerprints were not obtained at the time of application 
or when adding additional lines of authority to their license. 

D. Each insurer that sells, solicits or negotiates any form of limited line credit insurance shall 
provide to each individual whose duties will include selling, soliciting or negotiating limited line 
credit insurance a program of instruction approved by the superintendent. 


History: Laws 1984, ch. 127, § 213; 1999, ch. 272, § Severability. — Laws 2016, ch. 89, § 71 provided that 
8; 1999, ch. 289, § 9; 1978 Comp., § 59A-12-2, repealed if any part or application of Laws 2016, ch. 89 is held in- 
and reenacted by Laws 2016, ch. 89, § 31. valid, the remainder or its application to other situations 

Repeals and reenactments. — Laws 2016, ch. 89, § or persons shall not be affected. 


31 repealed 59A-12-12 NMSA 1978, and enacted a new 
section, effective July 1, 2017. 


59A-12-13. Special requirements, title insurance producers. 


A. The superintendent shall not issue or permit to continue an insurance producer license for 
title insurance except for an applicant or a licensee who, in addition to other applicable qualifica- 
tions and requirements, owns, operates or controls an abstract plant consisting of a set of records 
in which an entry has been made of all documents or matters that under law impart constructive 
notice of matters affecting title to real property or any interest therein or encumbrance thereon, 
which have been filed or recorded in the county for which such title plant is maintained for a 
period of not less than twenty years immediately prior to date of application for license. Such 
records shall consist of: 

(1) an index or indices in which notations of or references to any documents that describe 
property affected thereby are posted, entered or otherwise included, according to the property 
described therein, or copies or briefs of all documents that describe the property affected thereby 
that are sorted and filed according to such property; and 

(2) an index or indices in which all other such documents are posted, entered or otherwise 
included, according to the name or names of the parties whose title to real property or any interest 
therein or encumbrances thereon is affected. 

B. A license to issue title insurance shall permit the licensee to issue policies only on property 
located in the county or counties for which the licensee has the necessary abstract plant. 


History: Laws 1984, ch. 127, § 214; 2016, ch. 89, § 32. and after "not less than twenty", deleted "(20)", in Para- 


The 2016 amendment, effective July 1, 2017, removed graph (1), after "references to any", deleted "such", after 

the exemption from the requirement of having a twenty- "briefs of all", deleted "such", and after "affected thereby", 
year abstract plant, and replaced "agent" with "insurance deleted "which" and. added "that"; deleted Subsection B 
producer"; in the catchline, after "title insurance", deleted and redesignated former Subsection C as new Subsec- 
"agents" and added "producers"; in Subsection A, in the tion B; and in Subsection B, after "A license", deleted "as 
introductory paragraph, after "issue or permit to", deleted agent", 
"remain in force an agent" and added "continue an insur- Severability. — Laws 2016, ch. 89, § 71 provided that 
ance producer", after "license", deleted "as to" and added if any part or application of Laws 2016, ch. 89 is held in- 
"for", after "insurance except", deleted "as to" and added valid, the remainder or its application to other situations 
"for", after'"an applicant", added "or a licensee", after "all or persons shall not be affected. 


documents or matters", deleted "which" and added "that", 


59A-12-14,. Repealed. 


Repeals, — Laws 2016, ch, 89, § 70 repealed 59A-12-14 July 1, 2017. For provisions of former section, see the 2016 
NMSA 1978, as enacted by Laws 1984, ch, 127, § 215, re- NMSA 1978 on NMOneSource.com, 
lating to special requirements as to solicitors, effective 
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59A-12-15 » INSURANCE CODE 59A-12-16 


59A-12-15. Licensing business entities. | 


A. A business entity acting as an insurance producer is required to obtain an insurance pro- 
ducer license. Application shall be made using: the uniform business entity application., Before 
approving the application, the superintendent shall confirm that: 

(1) the business entity has paid the fees set forth in Section 59A-6-1.N MSA 1978: 

(2). the business entity has designated a licensed insurance producer responsible for the 
business entity's compliance with the insurance laws of this state; and 

(3) a licensee who is to exercise license powers shall be affiliated by submitting an applica- 
tion, The application must be submitted with payment as required in Section 59A-6-1 NMSA 1978. 

B. The application shall be signed on behalf of the applicant by an authorized partner or.corpo- 
rate officer, and under oath if required by the superintendent. 

C.. The application form may require the following information about the applicant: , 

(1). ifthe applicant is a partnership, the name, residence, proof of identity, business record 
and reputation, business experience. of each partner and any other information required by the 
superintendent; 

(2) ifthe applicant is a corporation, the name, residence, proof of identity, business record 
and reputation, business experience of each officer, member of the board of directors, controlling 
stockholder and any other information required by the superintendent; 

(3) evidence satisfactory to the superintendent that transaction of business proposed to be 
transacted under the license applied for is within the partnership agreement, if the applicant is a 
partnership, or within the corporate powers, if the applicant is a corporation; and 

(4) such further information concerning the.applicant, appointment of the applicant, part- 
ners, corporate officers, directors and stockholders, as the superintendent may require. 

D. Ifthe applicant.is a partnership, each individual who is not a general partner and who i is to 
exercise license powers, and if the applicant is a corporation, each individual, whether or not an of- 
ficer, director, stockholder or in other relationship to. the corporation, who is to exercise the license 
powers, shall file an application as though for an individual license for the same kind of business 
as that applied for by the partnership or corporation. 

E.. The application shall be accompanied by payment of the becda pctaas’ fling Fea: fee for any 
examination required under the Insurance Code to be taken and passed prior to licensing and by 
any bond otherwise required for the license applied for. A license application filing fee is required. 
for each individual who is to exercise the license powers of.a corporation, or license powers of a 
partnership if not.a general partner therein. 

F. The business entity shall comply with all other licensing and registration requirements to 
do business in the state. 


History: Laws 1984, ch. 127, § 216; 1999, ch. 272, § 9; Severability. — Laws 2016, ch. 89, § 71 provided that 
1999, ch. 289, § 10; 2016, ch. 89, § 33. if any part or application of Laws 2016, ch. 89 is held in- 

The 2016 amendment, effective July 1, 2017, revised valid, the remainder or its application to other Bretins 
the license qualifications for a business entity; in the or persons shall not be affected. 


catchline, deleted "firms, corporations" and added "busi- 
ness entities"; deleted former Subsections A and B and 
added new Subsections A through F: 


59A-12-16. Examination for license. 


A. A resident individual, applying for an insurance producer license shall, prior to issuance of 
license, personally take and pass a written examination. The examination shall test the knowl- 
edge of the individual concerning the lines of authority for which application is made, the duties: 
and responsibilities of an insurance producer and the insurance laws and rules.of this’ state. Ex- 
aminations required by this section shall be developed and conducted under rules prescribed by 
the superintendent. 

B. The superintendent may contract with an outside testing service for administering exami- 
nations and collecting the nonrefundable fee set forth in Section 59A-6-1 NMSA 1978. 
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C. Each mdividual applying for an examination shall remit a nonrefundable fee as prescribed 
by the superintendent as set forth in Section 59A-6-1 NMSA 1978, 

D.. An individual who fails to appear for the examination as scheduled or fails to pass the, ex- 
amination shall reapply for an examination and remit all required fees and forms before being 
rescheduled for another examination. 

E. No examination shall be required: 

(1) for renewal or continuance of an existing license, except as provided i in Subsection D of 
Section 59A-11-10 NMSA 1978; 

(2) of an applicant for limited license as provided in Section 59A-12-18 NMSA 1978; 

(3) of applicants with respect to life and annuities or accident and health insurances who 
hold the chartered life underwriter designation by the American college of financial services; 

(4) of applicants with respect to property and casualty insurance who hold thé designation 
of chartered property and casualty underwriter designation by the American institute for char- 
tered property casualty underwriters; 

(5) of applicants for temporary license as provided for:in Section 59A-12-19 NMSA 1978; 

(6) of an applicant for a license covering the same kind or kinds of insurance as to which 
licensed in this state under a similar license within one year preceding date of application for the 
new license, unless the previous license was suspended, revoked or ree setae Ehereut perpen 
by the superintendent; 

(7) of an applicant for insurance reece noes if the applicant took and passed a simi- 
lar examination in a state in which already licensed, subject to Section 59A-5-33 NMSA 1978; or 

(8) of'an applicant for self-service storage insurance producer license. 

F. An individual who applies for an insurance producer license in this state who was previously 
licensed for the same lines of authority in another state shall not be required to take an exami- 
nation. This exemption is only available if the person is currently licensed in that state or if the 
application is received within ninety days of the cancellation of the applicant's previous license 
and if the prior state issues a certification that, at the time of cancellation, the applicant was in 
good standing in that state or the state's insurance producer database records, maintained by the 
national association of insurance commissioners, its affiliates or subsidiaries, indicate that the 
insurance producer is or was licensed in good standing for the line of authority requested. 

G. A person licensed as an insurance producer in another state who moves to this state shall 
apply within ninety days of establishing legal residence to become a resident insurance producer. 
No examination shall be required of that person to obtain any line of authority previously held in 
the prior state except where the superintendent determines otherwise by rule. 


+ 


History: Laws 1984, ch. 127, § 217; 1999, ch. 272, resident individual applying", after "for", added "an insur- 


§ 10; 1999, ch. 289, § 11; 2001, ch: 309, § 2; 2016, ch. 89, ance producer", after, the next "license", deleted "as agent, 
§ 34; 2019, ch. 219, § 12; 2021, ch. 108, § 8. solicitor or broker", after "take and pass", deleted."an" and 
The 2021 amendment, effective July 1, 2021, amended added "a written", and after "examination", deleted "au 
a provision which allowed a five-year lapse before reex- thorized by the superintendent to establish the applicant's 
amination is required, to provide that the examination competence, knowledge and understanding of attendant 
requirement is waived if an applicant for a license rein- responsibility and duties as to the insurance business to 
states the license within one year of elapsing; and in Sub- be transacted under the license applied for; except, that no 
section E, Paragraph (6), after "within", changed "five such" and added the remainder of Subsection A, after the 
years" to "one year". new language in Subsection A, added new Subsections B, 
The 2019 amendment, effective July 1, 2019, provided C and D, and designated the remaining language from for- 
that an applicant for a self-service storage insurance — mer Subsection A as Subsection E; in Subsection E, added 
producer license is not required to take an examination © "No", in Paragraph (3), after "respect to life", added “and 
for licensure, and made.certain technical amendments; | annuities or accident", and after "health", deleted "or life 
in Subsection E, in Paragraph E(3), after "chartered life or health", in Paragraph (4), after "respect to property", 
underwriter", deleted "(C.L.U.)", and after "American col- added "and", and after "casualty", deleted "surety, ma- 
lege of", deleted "life underwriters" and added "financial © rine and transportation, and vehicle insurances, or any of 
services", in, Paragraph E(4), after "chartered property them": and added "insurance"; deleted former Paragraph 
and casualty underwriter", deleted "(C.P.C.U.)" and after (7) and redesignated former Paragraph (8) as Paragraph 
"American institute", deleted "of" and added "for char- (7), in Paragraph (7), after "an applicant for", deleted "bro- 
tered", and added new Paragraph E(8). ker or agent" and added "insurance producer", and after 
The 2016 amendment, effective July 1, 2017, revised "license, if', deleted "the superintendent is satisfied that"; 
the language regarding examination requirements for in- and deleted former Subsection B and added new Subsec- 
surance producers, and waived the examination require- tions Fand G. ~ 
ment for insurance producers licensed in another state; Severability. — Laws 2016, ch. 89, § 71 provided that 
in Subsection A, deleted "Each applicant" and added "A if any part or application of Laws 2016, ch. 89 is held 
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invalid, the remainder or its application to other situa- on the superintendent of insurance to license and exam- 

tions or persons shall not be affected. ine agents of fraternal benefit societies. 1957-58 Op, Att'y 
The 2001 amendment, effective July 1, 2001, deleted Gen. No. 57-35, 

Paragraph A(9) listing applicant for license only as title An agent of a fraternal benefit society, who wishes to so- 

insurance agent. licit life insurance business from the general public, need. 
The 1999 amendment, effective June 18, 1999, sub- not be examined. and qualified by the superintendent of 

stituted "solicitor or broker or shall" for "solicitor, non- insurance under the state's general insurance code, 1957- 

resident broker or nonresident agent shall" in the in- 58 Op. Att'y Gen. No. 57-35. 

troductory language of Subsection A; updated statutory .» Am, Jur, 2d, A.L.R. and C.J.S. pEveated — 43 Am. 

references throughout; and substituted "broker or agent" Jur. 2d Insurance §§ 66 to 68. 

for "nonresident broker or nonresident agent" in Subsec- Regulation or control of insurance agents or brokers, 10 


Sip - AL.R.2d 950. 
| ) , JS, 85 
ANNOTATIONS 44 C.J.S, Insurance § 85 et seq 


Section inapplicable to fraternal benefit societies. 
— Former 59-5-20 NMSA 1978 did not confer authority 


59A-12-17. Scope of license. 


A. Unless denied licensure pursuant to Sections 59A-11-8 and 59A-11-14 NMSA 1978, a per- 
son who has met the requirements of Sections 59A-12-12 and 59A-12-15 NMSA 1978 shall be is- 
sued an insurance producer license. An insurance producer may receive qualification for a license 
in one or more of the following lines of authority: 

(1) life insurance coverage on human lives, including benefits of endowment and annui- 
ties, and may include benefits in the event of mash. or dismemberment by accident and benefits for 
disability income; 

(2). accident and health or sickness j insurance coverage for sickness, bodily injury or acci- 
dental death and may include benefits for disability income; 

(3) property insurance coverage for the direct or consequential loss or damage to property 
of every kind; 

(4) casualty insurance coverage against legal liability, including that for death, injury or 
disability or damage to real or personal property; 

(5). variable life and variable annuity products insurance inmates provided under. vari- 
able life insurance contracts and variable annuities; 

(6) personal lines property and casualty insurance coverage.sold to individuals and fami- 
lies for primarily noncommercial purposes; 

(7) limited line credit insurance; and 

(8) any other line of insurance permitted under state laws. 

B. A licensee as to variable annuities or similar contracts deemed to constitute securities shall 
also possess license as a security salesman under other applicable state laws. 

C. An insurance‘producer license shall remain in effect unless revoked or suspended as iat as 
the fee set forth in Section 59A-6-1 NMSA 1978 is paid and education pecuireinen ti for resident 
insurance producers are met by the due date. 

D. An insurance producer who allows the insurance producer's license +4 lapse may, within 
twelve months from the due date of the renewal fee, reinstate the same license without the neces- 
sity of passing a written examination. However, a penalty in the amount of double the unpaid 
renewal fee shall be required for any renewal fee received after the due date. 

EK. . A licensed insurance producer who is unable to comply with license renewal procedures due 
to military service or some other extenuating circumstance may request a waiver of those proce- 
dures. The insurance producer may also request a waiver of any examination requirement or any 
other fine or sanction imposed for failure to comply with renewal procedures.. . 

F. The license shall contain the licensee's name, address and personal identification number, 
the date of issuance, the lines of authority, the expiration date and any other information the su- 
perintendent deems necessary. 

G. Licensees shall inform the superintendent in the format ptokoritiet by the superintendent 
of a change of address within thirty days of the change. Failure to timely inform the superinten- 
dent of a change in legal name or address shall result in a penalty of fifty dollars ($50.00). 
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H. The superintendent may contract with non- governmental entities, including the national 
association of insurance commissioners or any affiliates or subsidiaries that the national asso- 
ciation of insurance commissioners oversees, to perform any ministerial functions, including the 
collection of fees, related to insurance producer licensing that the superintendent and the nongov- 
ernmental entity may deem appropriate. 


History: Laws 1984, ch. 127, § 218; 1999, ch. 272, § 11; invalid, the remainder or its application to other situa- 


1999, ch. 289, § 12; 2013, ch. 140, § 1; 2016, ch. 89, § 35. tions or persons shall not be affected. 

The 2016 amendment, effective July 1, 2017, revised The 2013 amendment, effective July 1, 2013, provided 
the scope of an insurance producer's license; deleted for- for limited licenses for persons who sell travel insurance; 
mer Subsections A, B and C, added a new Subsection A; and in Subsection A, after "Section 59A-12-18 NMSA 
redesignated former Subsection D as. new Subsection B 1978", added "and Section 3 of this 2013 act". 
and after "constitute", deleted "also"; and added new Sub- ' The 1999 amendment, effective June 18, 1999, up- 
sections C through H. dated statutory references in Subsections A and B; in- 

Severability. — Laws 2016, ch. 89, § 71 eet that serted "or broker's" in the introductory language of Sub- 
if any part or application of Laws 2016, ch. 89 is held section A; and substituted "broker shall" for "nonresident 


broker or nonresident agent" in Subsection C, 


59A-12-18. Limited lines. 


A. The superintendent may issue a limited insurance producer license to individual applicants 
employed full time by a vendor of merchandise or other property, or by a financial institution mak- 
ing consumer loans on terms with respect to which credit life insurance, credit disability insur- 
ance, credit property insurance or credit involuntary unemployment insurance under a master, 
corporate, group or individual policy is customarily required of or offered to the purchaser or bor- 
rower, covering only that credit life, credit disability, credit property or credit involuntary unem- 
ployment insurance. 

B. The superintendent may issue a limited insurance producer license to vendors in accor- 
dance with the provisions of the Portable Electronics Insurance Act [59A-60-1 through 59A-60-7 
NMSA 1978]. The application shall provide: 

(1) the name, residence address and other information required by the superintendent for 
an employee or officer of the vendor that is designated by the applicant as the individual respon- 
sible for the vendor's compliance with the requirements of the Portable Electronics Insurance Act. 
If the vendor derives more than fifty percent of its revenue from the sale of portable electronics in- 
surance, the information noted above shall be provided for all officers, directors and shareholders 
of record having beneficial ownership of ten Percent or more of any class of securities registered 
under the federal securities law; and 

(2) the location of the applicant's home office. 


History: Laws 1984, ch. 127, § 219; 2002, ch. 24, $ 1; Paragraph (1) of Subsection A, which provided for limited 


2002, ch. 87, § 1; 2007, ch. 282, § 7; 2007, ch. 283, § 1; licenses for persons who sell travel insurance; in Subsec- 
2011, ch. 136, § 1; 2013, ch. 140, § 2; 2016, ch. 89, § 36. tion A, after "credit life insurance", deleted "or" and added 
The 2016 amendment, effective July 1, 2017, clarified "credit", after "life insurance, credit health insurance", 
requirements for limited insurance producer's licenses; in added "credit property insurance or credit involuntary un- 
the catchline, deleted "license" and added "lines"; in Subsec- © employment"; deleted former Subsection B, which provided 
tion A, after "issue a limited", deleted "agent's" and added for the issuance of limited licenses to persons who sell por- 

"insurance producer", after "insurance, credit", deleted table electronics or services; and added Subsection B. 
"health" and added "disability", after "unemployment in- The 2011 amendment, effective June 17, 2011, permit- 
surance under", deleted "individual" and added "a master, ted employees and representatives of licensees to sell in- 
corporate, group or individual policy", and after "life, credit", surance for portable electronics; prohibited licensees and 
deleted "health" and added "disability"; in Subsection B, in their employees from performing any activities except li- 
the introductory paragraph, after "issue a limited", deleted censed activities; required licensees to keep records of their 
"agent's" and added "insurance producer", in Paragraph (1), business locations; and defined "portable electronics", 
after "by the applicant as the", deleted "person" and added The 2007 amendment, effective April 2, 2007, 
"individual", and after "Electronics Insurance Act.", deleted ~amended Subsection B to require the licensee to provide 
"However, if' and added "If"; and deleted Subsection C. for the training of its employees who are authorized to sell 
Severability. — Laws 2016, ch. 89, § 71 provided that insurance and to provide that the conduct of the licensee's 
if any part or application of Laws 2016, ch. 89 is held in- business under the limited license by its employees shall 
valid, the remainder or its application to other situations be attributed to the licensee. 
or persons shall not be affected. ' The 2002 amendment, effective May 15, 2002, sub- 
The 2013 amendment, effective July 1, 2013, provided stituted "Chapter 59A, Article 12 NMSA 1978" for "this 
for limited licenses for persons who sell credit property article" in Subsection A; added Subsection B and redes- 
insurance, credit involuntary unemployment insurance, ignated the following subsection as Subsection C; and in 
and insurance for portable electronics; deleted former Subsection C, added "issued pursuant to this section". 
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59A-12-18.1. Limited lines travel insurance producer license. 


A.. The superintendent may issue a limited lines travel.insurance producer license to appli- 
cants who are qualified to solicit or sell travel insurance. 

B. A travel retailer may offer travel insurance under the ‘ueriens of a limited lines travel insur- 
ance producer only if: 

(1) the limited lines travel insurance producer or travel retailer provides to purchasers of 
travel insurance; 

(a) .a description of the material terms of the insurance coverage 

(b) a-description of the process for filing a claim; 

(c) a description of the travel insurance policy's cancellation process; and 
(d) the identity and contact information of the insurer and limited lines navel insur- 
ance producer; 

(2) the limited lines travel insurance producer: 

(a) establishes at the time of licensure on a form prescribed by the superintendent 
a register of each travel retailer that offers travel insurance on behalf of, the limited lines travel 
insurance producer; 

(b). includes in the register each travel retailer's federal tax identification number 
and the name, address and contact information of each travel retailer and an officer or person who 
directs.or controls the travel retailer's operations; | 

(c) maintains the register and updates.it at leat once a year; 

(d). submits the register to the superintendent upon reasonable request; and 

(e) certifies that each travel retailer on the register complies with federal laws; 

(3) the limited lines travel insurance producer has selected a designated responsible agent 
who is one of its licensed individual insurance producer employees and who.is responsible for.the 
limited: lines travel insurance producer's compliance with the travel insurance laws and rules of 
this state; 

(4) the designated responsible agent, president, RA Frente treasurer and all other offered 
or persons who direct or control the limited lines travel insurance producer's insurance operations 
comply with the fingerprinting requirements for insurance producers of the resident state of the 
limited lines travel insurance producer; 

(5) the limited lines travel.insurance producer has paid all applicable insurance producer 
licensing fees pursuant to state law; and 

(6) the limited lines travel insurance producer requires each employee and authorized 
representative of the travel retailer whose duties include offering and disseminating travel insur- 
ance to receive a program of instruction or training that the superintendent may review and that, 
at a minimum, contains instructions on the types of insurance offered, ethical sales practices ia 
required disclosures to prospective customers. 

C. A travel retailer that offers and disseminates travel insurance shall make available to pro- 
spective purchasers brochures or other written materials that: _, 

(1). identify and provide the contact mes Onn tos of the insurer and the limited lines travel 
insurance producer; 

(2) explain that the purchase of travel insurance is not a prerequisite to the purchase of 
any other product or service of the travel retailer; and 

(3) explain that an unlicensed travel retailer may provide general information about’ the 
insurance offered by the travel retailer, including a description of the coverage and price, but is not 
qualified or authorized to answer technical questions about'the terms and conditions of the insur- 
ance offered by the travel retailer or to evaluate the adequacy of the customer's existing insurance 
coverage. 

D. A travel retailer's employee or authorized representative who i is not ee wel as an insur- 
ance producer shall not: 

(1) . evaluate or interpret the technical terms, benefits or conditions of the travel insurance 
coverage offered; ) 

(2) evaluate or provide advice concerning a prospective purchaser’ 8 aeiaue insurance 
coverage; or 
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(3) make representation as being a licensed insurer, licensed insurance producer or insur- 
ance expert. 

E. A travel retailer and its employees and puthomned representatives whose insurance-related 
activities are limited to the offering and disseminating of travel insurance on behalf of and under 
the direction of a limited lines travel insurance producer that complies with this section may con- 
duct and receive compensation for those activities. 

F. A travel retailer may place insurance under an individual policy or under a group or master 
policy. 

G. As the insurer designee, a limited lines travel insurance producer shall be responsible for 
the acts of the travel retailer and shall use reasonable means to ensure that the travel retailer 
complies with the provisions of this section. 

H. As used in this section: 

(1) "limited lines travel insurance producer" means a licensed managing general agent or 
third-party administrator or a licensed insurance producer; 

(2) "offer and disseminate" means providing general information, including a description 
of coverage and price, processing applications, collecting premiums and performing other nonli- 
censable activities permitted by this state; 

(3). "travel insurance" means insurance coverage for personal risks incident.to planned 
travel, including the interruption or cancellation of a trip or event; the loss of baggage or personal 
effects; damage to accommodations or rental vehicles; or sickness, accident, disability or death 
during travel. "Travel insurance" does not include major medical plans that provide comprehen- 
sive medical protection for travelers on trips of six months or longer, such as for those working 
overseas as expatriates or deployed military personnel; and 

(4). "travel retailer" means a business entity that makes, arranges or offers travel services. 


History: Laws 2013, ch. 140, § 3; 2016, ch. 89, § 37. 

The 2016 amendment, effective July 1, 2017, replaced 
"agent" with "insurance producer"; in the catchline, added 
"lines travel insurance producer", and after "license", de- 
leted "travel insurance"; throughout the section, deleted 
"agent" and added "lines travel insurance producer" or 
"producer"; in Subsection B, in the introductory sentence, 


after "may offer", deleted "and disseminate"; and in Sub- 
section H, in Paragraph (3), after "'Travel insurance", de- 
leted "excludes" and added "does not include". 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is ‘held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


59A-12-19. Temporary licenses. 


A. The superintendent may issue a temporary insurance producer license for a period not to 
exceed one hundred eighty days without requiring an examination if the superintendent deems 
that the temporary license is necessary for the servicing of an insurance business in the following 
cases: 
(1) to the surviving spouse or court- appointed personal representative of a licensed insur- 
ance producer who dies or becomes mentally or physically disabled to allow adequate time for the 
sale of the insurance business owned by the insurance producer or for the recovery or return of the 
insurance producer to the business or to provide for the training and licensing of new personnel to 
operate the insurance producer's business; 

(2) to amember or employee of a business entity licensed as an insurance producer, upon 
the death or disability of an individual designated in the business entity application or the license; 

(3) . to the designee of a licensed insurance producer eee active service in the armed 
forces of the United States; or 

(4) in any other circumstance where the superintendent deems that the public interest 
will best be served by the issuance of the license. ( 

B. The superintendent may by order limit the authority of any temporary licensee in any way 
deemed necessary to protect insureds and the public. The superintendent may require the tempo- 
rary licensee to have a suitable sponsor who is a licensed insurance producer or insurer and who 
assumes responsibility for all acts of the temporary licensee and may impose other similar re- 
quirements designed to protect insureds and the public. The superintendent may by order revoke 
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a temporary license if the interest of insuredsior the public is endangered..A temporary license 
shall not continue after the owner or the personal representative disposes of the business, . 


History: Laws 1984, ch. 127, .§.220; 1978 Comp., § » Severability. — Laws 2016, ch. 89, § 71 provided that 
59A-12-19, repealed and reenacted by Laws 2016, ch. if any part or application of Laws 2016, ch, 89.is held in- 
89, § 38. ~- ‘valid, thé remainder or its application to other situations 

Repeals and reenactments. — Laws 2016, ch. 89, § ‘or persons shall not be affected. 


38 repealed 59A-12-19 NMSA 1978; and enacted a new * 
section, effective July 1, 2017. 


59A-12-20. Place of business. 


An insurance producer shall have and maintain a place of business accessible to the public 
where the licensee conducts transactions under the license. Nothing in, this section shall prohibit 
maintenance of the place of business in the licensee's residence. 


History: Laws 1984, ch. 127, § 221; 1999, ch. 272, § The 2003 as chalets eifective eicri 20, 20038, in Sub- 


12; 1999, ch. 289, § 13; 20038, ch. 306, § 3; 2016, ch. 89, section A, deleted "The address of the. place of business 
§ 39, shall appear upon the application for license when issued, 
The 2016 amendment, effective July 1, 2017, required and the licensee shall promptly notify the superintendent 
an. insurance, producer to maintain a place of business ac- \ in writing of any change of address". 
cessible to the public; in the catchline, after "place of busi- The 1999 amendment, effective June 18, 1999, in 
ness", deleted "display of license"; deleted the subsection Subsection A, deleted "of this state" following "have’ and 
designation "A" and "A general lines agent" and added "An maintain" and "principally" following "the licensee" in the 
insurance producer"; and deleted Subsections B and C... . first sentence; substituted "the place of business" for."such 
Severability. — Laws 2016, ch. 89, § 71 provided that place" and. "change of address" for "change thereof" in the 
if any part or application of Laws 2016, ch. 89 is held in- second sentence; and substituted "the place of business" 
valid, the remainder or its application to other situations for "such place" and deleted "in this state” at the end of 
or persons shall not be affected. the third sentence. 


59A-12-20.1. Repealed. 


Repeals. — Laws’ .2016, ch. 89, § 70 repealed 59A- effective July 1, 2017. For provisions of former section, see 
12-20,1 NMSA 1978, as enacted by Laws 20038, ch. 306, .§ the 2016 NMSA 1978 on NMOneSource.com. 
5, relating to change of address, notice required, penalty, 


59A-12-21. Records of insurance producer. 


A. Every insurance producer shall keep in the insurance producer's place of business complete 
records of transactions.under the license. The record:shall show the following information for each 
insurance policy placed by or through the licensee: i 19" 

(1) the names of the insurer and insured; 

(2). the number:and expiration date of each policy; 

(3), the premium payable for each policy; 

(4). the names of all other, persons,from whom business is cect or to whom commis-. - 
sions are promised or paid; 

(5) all premiums collected; and 

(6). any additional information the superintendent may require. 

B.. The records shall be open to the superintendent's examination, and the superintendent may 
at any reasonable time require the licensee to furnish, in the manner or form that the superinten- 
dent may require, any information kept or required to be kept in such records, | 

C,. Records, as toa particular policy may .be destroyed on expiration of three years after the 
pollepee i ahocaes [ itew 


Piste Laws 1984, ch. 127, § 222; 2016, ch. 89, § 40. in the catchline, after "records of", deleted "general lines 


The 2016 amendment, effective July 1, 2017, required _ agent" and added "insurance producer"; in Subsection 
insurance producers to keep complete records of transac- A, in the introductory paragraph, after "Every", deleted 
tions under the license; amended the required informa- ‘general lines agent" and added "insurance producer", af- 
tion to. be kept.in the records, and removed the exemptions .. , ter "shall keep in", deleted."his" and added "the insurance 
for life insurance, annuity contracts or health insurance; producer's", after "place of business", deleted "referred 
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to in Section 221 of this article", after "transactions un- and such additional information as the superintendent 
der", deleted "his" and added "the", after "license", deleted may reasonably require", and added new Paragraphs (2) 
"and those of his solicitors", after "The record shall show", through (6); in Subsection B, after "furnish, in", deleted 
added "the following information", and after "through the "such" and added "the"; in Subsection C, after "on expira- 
licensee", deleted "not less than'"»and added the paragraph tion of three", deleted "(3)"; and deleted Subsection D. 
designation "(1)", in Paragraph (1), after "insurer and in- Severability. — Laws 2016, ch. 89, § 71 provided that 
sured;", deleted "the number and expiration date of, and if any part or application of Laws 2016, ch. 89 is held in- 
premium payable as to, the policy, the names of all other valid, the remainder or its application to other situations 
persons from whom business is accepted or to whom com- or persons shal! not be affected. 


missions are promised or paid, all premiums collected, 


59A-12-22. Fiduciary funds; insurance producers, surplus line brokers, 
bail bondsmen, motor club agents and others. 


A. All funds of others received bya person licensed or acting as an insurance Basdaede surplus 
line: broker, bail bondsman or their solicitor, motor club agent or agent for a health care plan or 
prepaid dental plan, or in a similar capacity for which licensing of the person is required under 
the Insurance Code, are received and held by the person in‘a fiduciary capacity. Any person who 
diverts or appropriates funds to the person's own use, or takes or secretes with intent to: émbezzle, 
all without consent of the person entitled to the funds, is guilty of larceny by embezzlement. 

B. Subject to the terms of any agreement between a person or licensee and the person's or li- 
censee's principal or obligee, each person who does not make immediate remittance of funds to the 
insurer or other person entitled thereto shall elect and follow as to funds received for account of a 
particular insurer or person either of the following methods: . 

(1) remit received premiums (less applicable commissions, if any) and return premiums to 
the insurer or other person entitled thereto within fifteen days after receipt; or’ 

(2) establish and maintain in a commercial bank or other established financial institution 
depositary one or more accounts, separate from accounts holding general personal, firm or corpo- 
rate funds, and forthwith deposit and retain therein pending transmittal to the insurer or other 
person entitled thereto all‘such premiums (net of applicable commissions; if any) and return pre- 
miums. Funds belonging to more than one principal may be as deposited and held in the same ac- 
count so long as the amount held for each principal is readily ascertainable fromthe records of the 
depositor. The depositor may commingle with such fiduciary funds-in a particular account such 
additional funds as the licensee deems prudent for advancing premiums, reserves'for payment of 
return commissions or for other contingencies arising in the aoe ot ety and BeaneraLte 
ting premiums or return premiums: 

C. The person may commingle with the person's own funds to an unlimited amount finds of a 
particular principal who has in writing i in-advance expressly waived the segregation requirements 
of Subsection B of this section. 

D. Any commingling of funds with fate of any person permitted under this section shall not 
alter the fiduciary capacity of the person as to funds.of others. 


History: Laws 1984, ch. 127, § 223; 2003, ch. 202, § 7; deleted "his" and added "the person's or licensee's", after 


2016, ch. 89, § 41. "oblige, each", deleted "such", and after "remittance of", 

The 2016 amendment, effective July 1, 2017, replaced deleted "such", in Paragraph (1), after "fifteen days after", 
"agents", "brokers", and "solicitors" with "insurance produc- deleted "such", in Paragraph (2), after "held in the same", 
ers"; in the catchline, deleted "agents, brokers, solicitors" deleted "such", after “amount held for eac 7 ', deleted "such", 
and added "insurance producers"; in Subsection A, after and.after "in a particular", deleted "such"; in Subsection 
"acting as an insurance", deleted "agent, broker, solicitor" C, deleted "Such" and added "The", after tan with", 
and added "producer", after "bail bondsman or", added ~ deleted "his" “and added "the person's"; and in Subsection 
"their", after "club agent or agent", deleted "or solicitor"; af- D, after "funds of any", deleted "such", and after "fiduciary 
ter the next "for", added "a", after "plan", added "or", after capacity of", deleted "such" and added, "the". 
"plan, or in", deleted "any" and added "a", after "licensing Severability. — Laws 2016, ch, 89, § 71 provided that 
of", deleted "such" and added "the", after ni Lesivedd and held if any part or application of Laws 2016: ch. 89 is held in- 
by", deleted "such" and added "the" after "Any", deleted valid, the remainder or its application to other situations 
"such", after "appropriates", deleted "such", after "funds to",, or persons shall not.be affected. .. 
deleted "his" and added "the person's", and after "person The 2003 amendment, effective June 20, 2008, de- 
entitled to", deleted "such" and added "the"; in Subsection leted "in this state" following "financial institution deposi- 
B, in the introductory paragraph, after "agreement be- tary" in Paragraph B(2) and substituted "of this section" 
tween", deleted "such" and added "a", after "licensee and", for "above" at the end of Subsection C, 
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ANNOTATIONS 


Applicability. — Under 59A-30-14 NMSA 1978, this 
section is applicable to title insurance companies and title 
insurance agents. 1987 Op. Att'y Gen. No. 87-30. 

Escrow accounts, — A title insurance company acting 
as escrow agent.cannot retain for its own benefit interest 
paid by a financial institution on.escrow accounts with- 
out express permission from the customer or a written 


INSURANCE CODE 


59A-12-24 


contract allowing this payment of interest as compensa- 
tion. 1987 Op. Att'y Gen. No. 87-30. 

The acceptance of other in-kind services and consid- 
eration in lieu of interest on escrow accounts is in viola- 
tion of the fiduciary duties of the title insurance company, 
agent, broker, or solicitor to the principal. 1987 Op. Att'y 
Gen. No. 87-30, 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Com- 
putation of net'"loss" for which fidelity insurer is liable, 5 


A.L.R.5th 132. 


59A-12-23. Insurance vending machines. 


A. A licensed insurance producer may solicit for and issue personal travel accident insurance 
policies of an authorized insurer by means of mechanical vending machines supervised by the in- 
surance producer and placed at airports and other places of convenience to the traveling wren if 
the superintendent finds that: 

(1). the policy provides reasonable coverage and hemefite, is suitable for sale and issuance 
by vending machine and use of such a machine in a proposed location would be.of material conve- 
nience to the public; . 

(2),. the type of machine deta to be used is reasonably aicietls for ‘ie purpose; 

(3) reasonable means are provided for informing prospective purchasers of policy cover- 
ages and restrictions; 

(4) reasonable means are provided for refund of money inserted in. defective marbities and 
for which insurance so paid for is not received; and 

(5) the cost of maintaining such a machine at a.particular location is sae Eahie 

B., . For each machine to be used the superintendent shall issue to the applicant a special vend- 
ing machine license. The license shall state the name and address of the insurer and insurance 
producer, name of the policy to be sold and serial number and operating location of the machine. 
The license shall -be subject to biennial continuation, to expiration, suspension or revocation coin- 
cidentally with that of the insurance producer. The superintendent shall also revoke the license 
as to any machine as to which the superintendent finds that license qualifications no longer exist. 
Proof of existence ofa subsisting license shall be displayed on or about each machine in use in tha 
manner that the superintendent vegpalealehe requires, 


History: Laws 1984, ch. 127, § 224; 1999, ch. 272, § 
13; 1999, ch. 289, § 14; 2016, ch. 89, § 42. ‘ 

The 2016 amendment, effective July 1, 2017, replaced 
“agent” with "insurance producer" throughout the section 
and extended the duration of a license; in Subsection B, 
after "The license shall be subject to", deleted "annual" 
and added "biennial", after "any machine as to which", 


Severability. — Laws 2016, ch. 89, §.71 provided that 
if any part or application of Laws 2016, ch. 89 is held-in- 
valid, the remainder or its application to other situations 
or persons shall not be affected: 

The 1999 amendment, effective June 18, 1999, deleted 
"resident" preceding "agent" in the introductory language 


of Subsection A. 


deleted "he" and added "the superintendent", after "each 
machine in use in", deleted "such" and added "the", and 
after "manner", deleted "as" and added "that". 


59A-12-24, Sharing of commissions. 


A. An agent or broker ‘shall share a commission or compensation for or on account of the so- 
licitation or negotiation in this state of insurance on individuals or property or risks in this state 
only with the agent's duly licensed solicitor, or duly licensed agent of the insurer with which the 
insurance was placed, or duly licensed broker. 3 

B.. No such licensee shall share in commission or compensation as to a kind of insurance for 
which not: licensed. 

C, Such sharing in commissions and compensation between the same such licensees shall be 
infrequently only, and shall not unduly obviate the general Pacey. of appointment of the agent 
by the insurer with which the insurance is placed. 

D. Nothing in the Insurance Code [Chapter 59A NMSA 1978] shall be dedttied to prohibit pay- 
ment, to or for the account of a former owner of an insurance agency or brokerage, of commissions 
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or part thereof currently accruing on business of the agency or brokerage, as part of the purchase 
price of the agency or brokerage, whether or not such former owner is currently licensed as agent, 
solicitor or broker. 

E. Nothing in the Insurance Code shall be deemed to prohibit the payment of a commission, 
compensation or other valuable consideration to the personal representative of the estate, their 
trust or beneficiary, of a deceased agent or broker or the heirs or devisees if the estate has been 
distributed, if that agent or broker would otherwise be entitled to that payment. 


History: Laws 1984, ch. 127, § 225; 1999, ch. 272, § for "nonresident broker or nonresident agent shall share 
14; 1999, ch. 289, § 15; 2017, ch. 37, § 1. a commission" near the beginning; deleted "resident" pre- 

The 2017 amendment, effective June 16, 2017, al- ceding "agent of the insurer" near the middle; and deleted 
lowed for payment of incurred insurance agent and broker "nonresident" preceding, and "or nonresident agent" fol- 
commissions and other compensation to-deceased agents' lowing, "broker" at the end. 


and brokers' estates, and added Subsection H. 
The 1999 amendment, effective June 18, 1999, in Sub- 
section A, substituted "broker shall share a commission" 


59A-12-25. Nonresident insurance producers; retaliation. 


A. The superintendent may refuse to issue a license as an insurance producer to a resident of 
another state or country, who is otherwise qualified under Chapter 59A, Article 12 NMSA 1978 
for license as an insurance producer in New Mexico, if under the laws of the other state or country 
licensed residents of this state are prohibited or prevented from acting as an insurance producer 
because of their residence. 

B. As part of an application for a license, the nonresident applicant shall appoint the super- 
intendent, on a form prescribed and furnished by the superintendent, as agent on whom may 
be served all legal process issued by a court in this state in any action against or involving the 
licensee as to transactions under the license. The appointment shall be irrevocable and continue 
for so long as an action could arise or exist. Duplicate copies of process shall be served upon the 
superintendent or other individual in apparent charge of the office of superintendent of insurance 
during the superintendent's absence, accompanied by payment of the process service fee specified 
in Section 59A-6-1 NMSA 1978. Upon service the superintendent shall promptly forward a copy 
by certified mail, return receipt requested, to the licensee at the licensee's last address of record 
with the superintendent. Process served and copy forwarded as so provided shall for all purposes 
constitute personal service upon the licensee. 

C. The licensee shall likewise file with the superintendent written agreement to appear before 
the superintendent pursuant to notice of hearing, show cause order or subpoena issued by the 
superintendent and deposited, postage paid, by certified mail in a letter depository of the United 
States post office, addressed to the licensee at the licensee's last address of record with the su- 
perintendent, and that upon failure of the licensee to appear the licensee thereby consents to any 
subsequent suspension, revocation or refusal of the superintendent to continue the license. 


History: Laws 1984, ch. 127, § 226; 1999, ch. 272, § Severability. — Laws 2016, ch. 89, § 71 provided that 
15; 1999, ch, 289, § 16; 2016, ch. 89, § 43. if any part or application of Laws 2016, ch. 89 is held in- 

The 2016 amendment, effective July 1, 2017, re- valid, the remainder or its application to other situations 
placed "agent", "broker" and "solicitor" with “insurance or persons shall not be affected. 
producer"; in the catchline, deleted "brokers, nonresi- The 1999 amendment, rewrote Huhasttinn deleted 
dent agents and nonresident solicitors" and added "in- former Subsection B, which required nonresident bro- 
surance producers"; in Subsection A, after "may refuse kers or agents to place insurance of residents only with 
to issue a license as", deleted "a broker, agent or solici- insurers authorized in this state; deleted former Subsec- 
tor" and added "an insurance producer", after "otherwise - tion C, which read "Both the nonresident licensee and 
qualified under", deleted "this article" and added "Chap- the placing resident agent must be so licensed as to all 
ter 59A, Article 12 NMSA 1978", after "for license as", the kinds of insurance so placed"; redesignated former 
deleted "a broker, agent or solicitor" and added "an in- Subsections D and E as Subsections B and C; and in Sub- 
surance producer"; in Subsection B, after "in apparent section B, substituted "agent on whom" for "attorney on 
charge of the’, added "office of superintendent of", after whom" in the first sentence, and substituted "division" 
"insurance", deleted "division", and after "to the licensee for "department! and updated the statutory reference in 
at", deleted hig" and added "the licensee's"; and in Sub- the third sentence. 


section C, after "addressed to the licensee. at", deleted 
"his" and ‘added "the licensee's". 
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59A-12-26. Continuing education. 


A. The superintendent shall require as a condition to continuation of an insurance producer li- 
cense that during the twenty-four months next:preceding expiration of the current license period ithe 
licensee has attended the minimum number of hours of formal class instruction, lectures, or seminars 
required and approved by the superintendent covering the kinds of insurance:for. which licensed, 

B. Instruction shall be designed to refresh the licensee's understanding of basic principles and 
coverages involved, recent and prospective changes, applicable laws and rules of the superinten- 
dent, proper conduct of the licensee's business and duties and responsibilities of the licensee. 

C. The superintendent may permit licensees who because of remoteness of residence or busi- 
ness cannot with reasonable convenience attend formal instruction sessions to successfully com- 
plete an equivalent course of study and:instruction online or by mail. 

D. The superintendent may impose a penalty not to exceed fifty dollars ($50; 00) for a licensee' s 
failure to timely report continuing education credits. 

E. The superintendent shall charge, at the time of certifying each licensee's continuing educa- 
tion credits as a condition of continuation of license, a fee of one dollar ($1.00) per credit hour of 
continuing education; provided that the superintendent may contract:with an independent agency 
to receive and review continuing education compliance reports and, in such a case, the fee shall be 
a reasonable amount fixed by the superintendent and payable to the contracting agency. © 

F. This section shall not apply to holders of: 


(1) limited license issued under Section 59A-12-18 NMSA 1978; and 
(2) self-service storage insurance producer license. 


History: Laws 1984, ch. 127, § 227; 1987, ch. 259, § 
14; 1988, ch. 112, § 2; 1989, ch. 367, § 1; 1999, ch. 272, § 
16; 1999, ch. 289, § 17; 2008, ch. 306, § 4; 2016, ch. 89, § 
44; 2019, ch. 219, § 13. 

The 2019 amendment, effective July 1, 2019, provided 
an exemption to the provisions of this section for holders 
of self-service storage insurance producer licenses; in Sub- 
section F, added new paragraph designation "(1)" and new 
Paragraph F(2). 


The 2016 amendment, effective July 1, 2017, required 


continuing education for the continuation of an insurance 
producer's license; in the catchline, changed "continued" 
to "continuing"; in Subsection A, deleted "For protection 
of the public and to preserve and improve competence of 
licensees", after "The superintendent", deleted "may in his 
sole discretion” and added "shall", after "as a condition 
to ‘continuation of"; added "an insurance producer", after 
"license", deleted “agent, solicitor or broker under this 
article", and after "that during the", deleted "twelve" and 
added "twenty-four"; in Subsection C, after "instruction 
sessions", deleted "and" and added "to", and after "study 
and instruction", added "online or"; in Subsection D; after 
"The superintendent", deleted ' ‘shall promulgate rules for 
the purposes and requirements of this section and"; and 
in Subsection H, deleted "For the purposes of this section", 
and after "may contract with an", deleted "established ‘and 
experienced". 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held 


invalid, the remainder or its application to rier situa- 


tions or persons shall not be affected. 


The 2003 amendment, effective June 20, 2003 deleted 
"and regulations" following "laws and rules" near the mid- 
dle of Subsection B; deleted "to take" following "instruc- 
tion sessions" near the end of Subsection C; in Subsection 


_D, deleted "and regulations" following ' ‘shall promulgate 


rules" near the beginning, and deleted "effectuation of" fol- 
lowing "rules for" near the beginning; and substituted "one 
dollar ($1.00) per credit hour of continuing education; pro- 
vided that the superintendent may contract with an estab- 
lished and experienced independent agency to receive and 


‘review continuing education compliance reports and, in 


such a’case, the fee shall be a reasonable amount fixed by 
the superintendent and payable to the contracting agency" 
for "five dollars ($5.00)" at the end of Subsection E. 
The 1999 amendment, effective June 18; 1999, sub- 
stituted "solicitor or broker" for: ;"solicitor nonresident 


_agent or nonresident broker", substituted "attended the 


minimum number of hours" for "enrolled in and attended 


~not less than fifteen hours", and inserted "required and" 


in Subsection A; deleted former Subsection B, stating that 
the superintendent may waive the requirements of Sub- 
section A if the licensee is licensed to transact only one of 
a list of lines of insurance; redesignated former Subsec- 
tions C to G as Subsections B to F; and added "and may 
impose a penalty" at the end of Subsection D. 


59A-12-26.1. Insurance licensee continuing education, fund. 


There is created in thestate treasury a fund that shall be known as the "insurance licensee con- 
tinuing education fund". All fees imposed by the provisions of Section 59A-12-26 NMSA 1978 shall 
be deposited in the insurance licensee continuing education fund for the purpose of administering 


the continuing education program. 


History: Laws 1988, ch, 112, § 1; 2016, ch, 89, § 45, 


J 


The 2016 amendment, effective July 1, 2017, -clari- 
fied language regarding the insurance licensee continuing 
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education fund; in the catchline, added "insurance li-. . deleted "pursuant to the provisions of Section 59A-12-26 
censee", and after "fund", deleted "appropriation"; in the NMSA 1978 to be expended upon voucher by the superin- 
first sentence, after "treasury a fund", deleted "which" and tendent of insurance". 

added "that"; and in the second sentence, after "provisions Severability. — Laws 2016, ch. 89, § 71-provided that 
of Section", deleted "2 of this act" and added "59A-12-26 if any part or application of Laws 2016, ch. 89 is held in- 
NMSA 1978", after "in the insurance licensee continu- valid, the remainder or its application to other situations 
ing education fund", deleted "and are appropriated", and or persons shall not be affected. 


after "administering the continuing education program", 


59A-12-27. Assumed names. 


An insurance producer shall not do business under any name other than the insurance pro- 
ducer's legal name without prior written approval of the superintendent. 


History: Laws 2016, ch. 89, § 46. Severability. — Laws 2016, ch. 89, § 71 provided that 
Effective dates. — Laws 2016, ch. 89, § 72 made Laws if any part or application of Laws 2016, ch. 89 is held in- 
2016, ch. 89, § 46 effective July 1, 2017. valid, the remainder or its application to other situations 


or persons shall not be affected, 


59A-12-28. Commissions. 


A. An insurance company or insurance producer shall not: pay a commission, service fee, bro- 
kerage or other valuable consideration to a person for selling, soliciting or negotiating insurance in 
this state. if that person is required to be licensed under eit 59A, Article 12, NMSA ‘1978 and 
is not so licensed. 

B. A person shall not accept a commission, service fee, bahiestaiit or other atta consider- 
ation for selling, soliciting or negotiating insurance in this state if that person is required to be 
licensed under Chapter 59A, Article 12 NMSA 1978 and is not so licensed. 

C. Renewal or other deferred commissions may be paid to a person for selling, soliciting or 
negotiating insurance in this state if the person was required to be licensed under Chapter 59A, 
Article 12 NMSA 1978 at the time of the sale, solicitation or negotiation and was so licensed at 
that time. 

D. An insurer or insurance producer shall not pay or assign commissions, service fees, broker- 
ages or other valuable consideration to an insurance agency or to persons who do not sell, solicit or 
negotiate insurance in this state. 


History: Laws 2016, ch. 89, § 47. | Severability. — Laws 2016, ch. 89, § 71 provided that 
Effective dates. — Laws 2016, ch. 89, § 72 made Laws if any part or application of Laws 2016, ch. 89 is held in- 
2016, ch. 89, § 47 effective July 1, 2017. valid, the remainder or its application to other situations 


or persons shall not be affected, 


59A-12-29. Compensation disclosure. 


A. When any insurance producer or any affiliate of the insurance producer receives any com- 
pensation from a customer for the placement of insurance or represents the customer with respect 
to that placement, neither that insurance producer nor the affiliate shall accept or receive any 
compensation from an insurer or other third party for that placement of insurance unless the in- 
surance producer has, prior to the customer's purchase of insurance: : 

(1) obtained the customer's documented acknowledgment that such compensation will be 
received by the insurance producer or affiliate;.and 

(2) disclosed the amount of compensation from the insurer or onan third party for that 
placement. If the amount of compensation is not known at the time of disclosure, the insurance 
producer shall disclose the specific method ipPaleyeing the compensation and, if possible, a rea- 
sonable estimate of the amount. 

B. Subsection A of this section does not earls to an insurance producer who: 

(1) does not receive compensation from the customer for the placement of insurance; 
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(2) represents anvinsurer that has appointed hye insurance producer in coniiestiont with 
that placement of insurance; and ~ ™ 

(3) discloses to the customer prior to the purchase of i insurance: 

(a) that the insurance producer will receive compensation from an insurer in connec- 
tion with that placement; or 
(b) that, in connection with that Soar te of insurance, the insurance ui aplsead rep- 
resents the insurer and that the insurance producer may provide services to the customer for the 
insurer. 
C. A person shall not be considered a customer for purposes of this section if the person is 
merely: 

(1) a participant or beneficiary of an employee benefit plan; or 

(2) covered by a group or blanket insurance policy or group annuity contract sold, solicited 
or negotiated by the insurance producer or affiliate. 

D.,. This section does not apply. to; 

(1) a person licensed as an insurance producer who acts only as an interndedlionts betieees 
an insurer and the customer's insurance producer, for example, a managing general agent, a sales 
manager or wholesale broker; or 

(2) areinsurance intermediary. 

E. For purposes of this section: 

(1) "compensation from an insurer or other third party" means payments, commissions, fees, 
awards, overrides, bonuses, contingent commissions, loans, stock options, gifts, prizes or any other 
form of valuable consideration, whether or not payable pursuant to a written agreement; and '- 

(2) "documented acknowledgment" means the customer's written consent obtained prior 
to the customer's purchase of insurance? In: the caseof a:purchase over the telephone or by elec- 
tronic means for which written consent cannot reasonably be Beene cae documented by the 
producer shall be acceptable. 


History: Laws 2016, ch. 89, § 48. »Severability.:— Laws 2016, ch. 89, § 71 provided that 


Effective dates. — Laws 2016, ch, 89, § 72 made Laws if any part or application of Laws 2016, ch, 89 is held in- 

2016, ch. 89, § 48 effective July 1, 2017. ' valid, the remainder or its application to other situations 
or pernane shall not be affected. 
ARTICLE 12A 
Insurance Administrators 

Sec. Sec. 
59A-12A-1. Scope of the article. 59A-12A-9, Premium collection. 
59A-12A-2. Definitions. 59A-12A-10. Payment of claims. 
59A-12A-3. License required; penalty. 59A-12A-11. Claim adjustment or settlement. 
59A-12A-4. Written agreement necessary. 59A-12A-12. Notification required. 
59A-12A-5. Payment to administrator. 59A-12A-18. Business name, ~ 
59A-12A-6. Maintenance of information. 59A-12A-14, Confidentiality. 
59A-12A-7. Approval of advertising. 59A-12A-15. Prohibited inducements. ~ 
59A-12A-8, . Underwriting provision. 59A-12A-16. General and claims practices. 


| 59A-12A-17. Compliance deadline. , 


59A-12A-1. Scope of the article, | 


Chapter 59A, Article 12A NMSA 1978 shall apply to all dtr who geaiiad adhdintatoas 
tive services in connection with insurance or alternatives to insurance or who, in a fiduciary capacity. 
or otherwise, manage or handle funds, money, premiums, fees or other forms of consideration in ‘con- 
nection with insurance or alternatives to insurance. That article shall also apply to the claims prac- 
tices of insurers or alternatives to insurance, whether or not they aré administered by.a sage party. 


History: 1978 Comp., § 59 A«12A¢1, eliuciba by Laws 
1989, ch. 874, § 1. 
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59A-12A-2. Definitions. | | 0 


As used in Chapter 59A, Article 12A NMSA 1978: 

A. unless otherwise specified in that article, all definitions of the Insurance Code apply; 

B. "administrator" or "third party administrator" or "TPA" means.a business entity that re- 
ceives any form of administrative or service fee, consideration, payment, premium, reimbursement 
or,compensation for performing or providing any service, function or duty, or activity respecting 
insurance or alternatives to insurance in any administrative or management capacity, including 
but not limited to claims or expense review, underwriting, administration and managementjunder 
a contract or other agreement to be performed in this state or with respect to risks. located or,par- 
tially located in this state or on behalf of persons in this state for any; 

(1) plan; 

(2) insurance carrier; or 

(3) person that self insures; 

C, "administrator" does not include: ' ; cj 

(1) an employer on behalf of its employees or the employees of one or more subsidiaries or 
affiliated corporations of that employer as long as only the functions of a group policyholder are 
performed; 

(2) .a union on behalf of its members as long as only the functions of a group policyholder 
are performed; 

(3) an insurance company or a corporation that owns more than fifty percent of an insur- 
ance company licensed in this state or a health maintenance organization, monnront health care 
plan or a dental plan that is licensed in. this state; 

(4). an insurance producer licensed in this state acting on behalf of an.admitted insurance 
carrier by whom the insurance producer is appointed and only within the scope of the insurance 
producer's license as an insurance producer as defined in the article of the Insurance Code under 
which the insurance producer is licensed; 

(5) acreditor on behalf ofits debtors with respect to insurance covering its debtors as long 
as only the functions of a group policyholder or creditor are performed; 

(6) a trust and its trustees, agents and employees acting under the-trust, established i in 
conformity with 29 U.S.C. Sec. 186; 

(7) a trust exempt from taxations under Section 501(a) of the Internal Revenue Code of 
1986, and its trustees and employees acting under the. trust, ora custodian and its agents and 
employees acting pursuant to a custodian account that meets the requirements of Section 401() of 
the Internal Revenue Code of 1986; 

(8) a bank that is subject to supervision or examination by federal or state regulatory au- 
thorities as long as the bank is only performing the function for which it is:licensed; 

(9) acompany that advances and collects any premium or charge from its credit card hold- 
ers who have authorized it to do so, provided the company does not adjust or settle claims and acts 
only in its debtor-creditor relationship with its credit card holders; 

(10) aperson who adjusts or settles claims in the normal course of practice or employment 
as an attorney at law who does not collect any charge or premium in connection with life or health 
coverage or annuities; 

(11) an adjuster licensed by the superintendent, when engaged i in the performance of du- 
ties as an adjuster; 

(12) any joint fund, risk management pool or self-insurance pool composed of political sub- 
divisions of this state that participate in such funds or pools through interlocal agreements, and 
any administrative agency established under the interlocal agreement to administer the fund or 
pool; 


(13) a person providing technical, advisory or consulting services who does not make man- 
agement or Giscrevionary decisions on behalf of an insurance carrier, plan o or person that self- 
insures; © 

(14) a full-time salaried Seah as of an insurance carrier to the extent ; that the functions 
performed are only for that insurance carrier or any affiliated carrier; 
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(15) attorneys in fact for a Lloyd's or reciprocal exchange as authorized respectively in 
Chapter 38 or 39 NMSA 1978, while acting as attorney in fact for such Lloyd's or reciprocal ex- 
change; 

(16) ‘a certified public accountant, attorney at law or actuary when performing duties! or 
undertaking responsibilities within the authority and scope of that particular profession; 

(17) an association and any subsidiary, affiliated or related corporations of that associa- 
tion, For the purposes of this subsection, "association" means a bona fide trade or professional as- 
sociation which has been in existence for not less than five years and which enters into agreements 
to pool its liabilities for workers compensation benefits, Pureceety to the Group Self-Insurance Act 
[Chapter 52; Article 6 NMSA 1978]; or 

(18) a home owner warranty corporation provided by a trade association that has been in 
business in New Mexico for at least five years; 

D. "alternatives to insurance" means an agreement to indemnify against loss, “ik, damage, 
liability or other contingency relating to property or persons, whether or not such agreement is 
deemed to be insurance under applicable law or where persons self insure; 

E. "bank" means a bank, savings and loan association, credit union or other financial institu- 
tion authorized by law to accept and maintain deposits; 

F, "business entity" means a corporation, organization, government or governmental sub- 
division or agency, business trust, estate trust, partnership, association or any other legal 
entity; and 

G. "plan" means any employer-employee, multiple employer-employee, group, member or 
other employee benefit or welfare program, medical, accident, sickness, injury, indemnity, death or 
health benefit program contracting to provide indemnification or expense reimbursement in this 
state to persons domiciled in this state or for risks located or partially located in this state for any 
type of the following coverages, expenses or benefits: medical, surgical, orthopedic, chiropractic, 
physical therapy, speech pathology, audiology, professional mental health, dental, hospital, work- 
ers' compensation or optometric plan or programs, hospital care or benefit or benefits in the event 
of sickness, accident, disability, death or unemployment, or prepaid legal services. 


History: 1978 Comp., § 59A-12A-2, enacted by Laws 
1989, ch. 374, § 2; 2016, ch. 89, § 49. 


Cross references. — For the Insurance Code, see 59A- 


1-1 NMSA 1978 and notes thereto. 

For Sections 501(a) and 401(f) of the Internal Revenue 
Code of 1986, see.26 U.S.C. §§ 501(a) and 401(f), respec- 
tively. 

The 2016 amendment, effective July 1, 2017, revised 
the definition of "third party administrator", added the def- 
inition of "business entity" as used in the Insurance Code, 
and replaced "agent" with "insurance producer" throughout 
the section; in Subsection B, in the introductory paragraph, 
after ""TPA' means a", deleted "person who" and added 


"business entity"; in Subsection C, Paragraph (3), after "cor- 


poration", deleted "which" and added "that", in Paragraph 


(4), after "carrier by whom'", deleted "he" and added "the in- 
surance producer", after "scope of’, deleted "his" and added 
"insurance producer's", ", and after "Code under which", 
deleted "he" and added "the insurance producer is", in 
Paragraphs (10) and (11) deleted "his", in Paragraph (13), 
deleted "any" and added "a", and after "does not make", 
deleted "any", in Paragraph (14), deleted "any" and added 
'a", in Paragraph (18), after "in New Mexico for", deleted 
"a" and added "at": in Subsection D, after "means", deleted 
"any" and added "an"; and in Subsection F; deleted "'person' 
includes", and added. "business entity' means". 
Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


59A-12A-3. License required; penalty. 


A. No administrator shall perform or provide any service, function, duty or activity respecting 
any insurance, plan, self-insurance or alternatives to insurance in an administrative or manage- 
ment capacity in this state or with respect to. risks located or partially located in this state or on 
behalf of persons in this state unless licensed as an administrator under the Insurance Code. 

B. Licensing procedures for administrators shall be in accordance with Chapter 59A, Article 
11 NMSA 1978. 

C. In addition to any applicable denial, suspension or revocation of a license, refusal to con- 
tinue license or administrative fine, violation of this section shall be a misdemeanor punishable 
by a fine not to exceed one thousand dollars ($1,000) and by forfeiture :to the state of an amount 
equal to all compensation for services as administrator received or to be received by the violator by 
reason of the prohibited transactions. 
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History: 1978 Comp., § 59A-12A-3, enacted by Laws 
1989, ch. 374, § 3; 2016, ch. 89, § 50. 

The 2016 amendment, effective July 1, 2017, removed 
the superintendent's authority to waive examination 
requirements for certain administrators, and removed 
the requirement that every corporation or partnership 
licensed as an insurance administrator have each of its 
officers, managers and partners individually licensed 
as insurance administrators; in Subsection A, after "al- 
ternatives to insurance in", deleted "any" and added 
"an"; in Subsection B, after "Licensing", deleted "and 


INSURANCE ADMINISTRATORS 


59A-12A-6 


examination", and after "Article 11 NMSA 1978"; deleted 
"except that the superintendent may, in his discretion, 
waive the examination requirements for administrators 
who are operating in New Mexico prior to the effective 
date of Chapter 59A, Article 12A NMSA 1978"; and de- 
leted former Subsection C and redesignated Subsection D 
as Subsection C. 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


59A-12A-4, Written agreement necessary. 


A. No administrator shall act as such without a written agreement between the administra- 
tor and the insurer, and the written agreement shall be retained as part of the official records of 
both the insurer and the administrator for the duration of the agreement and five years thereafter. 
The written agreement shall contain provisions which include the requirements of Chapter 59A, 
Article 12A NMSA 1978, except insofar as those requirements do not apply to the functions per- 
formed by the administrator. 

B. When a policy is issued to a trustee or trustees, a copy of the trust agreement and any 
amendments thereto shall be furnished to the insurer by the administrator and shall be retained 
as part of the official records of both the insurer and the administrator for the duration of the 
policy and five years thereafter. 


History: 1978 Comp., § 59A-12A-4, enacted by Laws 
1989, ch, 374, § 4. 


59A-12A-5. Payment to administrator. 


Whenever an insurer utilizes the services of an administrator under the terms of a written 
contract as required in Section 59A-12A-4 NMSA 1978, the payment to the administrator of any 
premiums or charges for insurance by or on behalf of the insured shall be deemed to have been 
received by the insurer, and the payment of return premiums or claims by the insurer to the 
administrator shall not be deemed payment to the insured or claimant until such payments are 
received by the insured or claimant. Nothing in this section limits any right of the insurer against 
the administrator resulting from its failure to make payments to the insurer, insured or claimants. 


History: 1978 Comp., § 59A-12A-5, enacted by Laws 
1989, ch. 374, § 5. 


59A-12A-6. Maintenance of information. 


Every administrator shall maintain at its principal administrative office for the duration of 
the written agreement referred to in Section 59A-12A-4 NMSA 1978 and five years thereafter 
adequate books and records of all transactions between it, insurers and insured persons. Such 
books and records shall be maintained in accordance with prudent standards of insurance record 
keeping. The superintendent shall have access to such books and records for the purpose of exami- 
nation, audit and inspection. Any trade secrets contained therein, including but not limited to the 
identity and addresses of policyholders and certificate holders, shall be confidential, except that 
the superintendent may use such information in any proceedings instituted against the admin- 
istrator. The insurer shall retain the right to continuing access to such books and records of the 
administrator sufficient to permit the insurer to fulfill all of its contractual obligations to insured 
persons, subject to any restrictions in the written agreement between the insurer and administra- 
tor on the proprietary rights of the parties in such books and records. 


- History: 1978 Comp., § 59A-12A-6, enacted by Laws 
1989, ch. 374,$6. 
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59A-12A-7. Approval of advertising. 


An administrator may use only such advertising pertaining to the piibiiaat aatleewattat i an 
insurer, plan or alternative to insurance as has been SEDs Nee by such insurer, proraD or alternative 
to insurance in advance of its use. 


History: 1978 Comp., § 59A-12A-7, enacted by Laws 
1989, ch. 374, § 7. 


59A-12A-8. Underwriting provision. 


The agreement required under Section 59A-12A-4 NMSA 1978 shall make provision with respect 
to the underwriting or other standards pertaining to the business underwritten by such insurer. 


History: 1978 Comp., § 59A-12A- 8, enacted ia Laws 
1989, ch. 374, § 8. 


59A-12A-9, Premium collection. 


A. All insurance charges or premiums collected by an administrator on behalf of or for an in- 
surer or insurers, and return premiums received from such insurer or insurers, shall be held by 
the administrator in a fiduciary capacity. Such funds shall be immediately remitted to the person 
or persons entitled thereto or shall be deposited promptly in a fiduciary bank account established 
and maintained by the administrator. If charges or premiums so deposited have been collected 
on behalf of or for more than one insurer, the administrator shall cause the bank in which such 
fiduciary account is maintained to keep records, clearly recording the deposits i in and withdrawals 
from such account on behalf of or for each insurer. 

B. The administrator shall promptly obtain and keep copies of all seh reetis and, upon re- 
quest of an ‘insurer, shall furnish that i insurer with copies of all records pertaining to deposits and 
withdrawals on behalf of or for such insurer. 

C. The administrator shall not pay any claim by withdrawals from such fiduciary account. 
Withdrawals from such account shall be ‘made, as provided in the written agreement between the 
administrator and the insurer, for: 

(1) remittance'to an insurer entitled thereto; 

(2) deposit in‘an account maintained in the name of such insurer; 

(3) transfer to and deposit in a claims paying account, with claims to be paid a as provided 
in Section 59A-12A-10 NMSA 1978; 

(4) payment to a group policyholder for remittance to the insurer entitled thereto; 

(5) payment to the administrator of its commission, fees or charges; or 

(6) remittance of return premiums to the person or persons entitled thereto. 


History: 1978 Comp., § 59A-12A-9, enacted by Laws 
1989, ch. 374, § 9. 


59A-12A-10. Payment of claims. 


All chaitos paid by the administrator from funds collected on behalf of the insurer shall be paid 
only on drafts of and as authorized Sy such insurer. 


History: 1978 Comp., § 59A- 124. 10, enacted by 
Laws 1989, ch. 374, § 10, 


59A-12A-11. Claim i ov or settlement. 


' With respect to any policies where an administrator adjusts or settles claims, the compensation 
to the administrator with regard to such policies shall in no way be contingent on claim experience. 
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No provision of Chapter 59A, Article 12A NMSA 1978 prevents the compensation of an adminis- 
trator from being based on premiums or charges collected or number of claims paid or processed. 


History: 1978 Comp., § 59A-12A-11, enacted by 
Laws 1989, ch. 374, § 11. 


59A-12A-12. Notification required. 


Where the services of an administrator are utilized, the administrator shall provide a written 
notice approved by the insurer to insured individuals advising them of the identity of and relation- 
ship among the administrator, the policyholder and the insurer. Where an administrator collects 
funds, it shall identify and state separately in writing to the person paying to the administrator 
any charge or premium for insurance coverage and the amount of any such charge or premium 
specified by the insurer for such insurance coverage. 


History: 1978 Comp., § 59A-12A-12, enacted by 
Laws 1989, ch. 374, § 12. 


59A-12A-13. Business name. 


Each administrator shall transact business under its own name. An administrator shall not do 
business in this state under a false or misleading name or under a name that is the same as or 
that closely resembles the name of any other administrator licensed in the state. 


History: 1978 Comp., § 59A-12A-13, enacted by 
Laws 1989, ch. 374, § 18. 


59A-12A-14. Confidentiality. 


A. An administrator shall provide for the confidentiality of personal data identifying an in- 
dividual covered by a plan or insurance carrier or data concerning a person that self insures. An 
administrator shall not disclose records containing personal information’ that may be associated 
with an identifiable individual covered by a plan or insurance carrier or data relating to a person 
that self insures to a person other than the individual to whom the information pertains, except as 
necessary to comply with the superintendent's inquiry or a court order. Other than to comply with 
the superintendent's inquiry or a court order, an administrator shall not disclose personal data 
without the prior consent of the covered individual or person that self insures. 

B. Subsection A of this section does not apply to information disclosed for any of the following 
reasons or to an indicated entity: 

(1) claims adjudication; - 

(2) claims verification; 

(3) other proper plan or insurance carrier administration; 

(4) an audit conducted pursuant to ERISA; 

(5) an insurer or plan for the purchase of excess loss insurance and for claims under the 
excess loss insurance, provided, an insurer obtaining information under this paragraph shall be 
subject to the requirements of Subsection A of this section; 

(6) the plan, insurance carrier, person that self insures or a fiduciary of the plan; 

(7) ‘the superintendent or the superintendent's designees; provided the information ob- 
tained by the superintendent under this subsection is confidential, except that the superintendent 
may use the information in any proceeding instituted against the administrator; or 

(8) as required by law. 


History: 1978 Comp., § 59A-12A-14, enacted by Cross references. — For the federal Employee Retire- 
Laws 1989, ch. 374, § 14; 1999, ch. 289, § 18. ment Income Security Act (ERISA), see 29 U.S.C. § 1001 
et seq. 
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The 1999 amendment, effective June 18, 1999, sub- to the superintendent in the last:sentence of Subsection A 
stituted references to the insurance board for references . and in Subsection B(7). 


Lia 


59A-12A-15. Prohibited inducements. 


An administrator, in order to induce a person that self insures or a plan or insurance carrier to 
contract or to continue to contract with the administrator, to induce a person that self insures or 
an insurance carrier or plan to lapse, forfeit or surrender a service contract entered into with an 
administrator or to induce a person that self insures or an insurance carrier or plan to secure or 
terminate coverage with an insurance carrier or other person that self insures; shall not directly 
or indirectly: 

A.» offer to make an agreement relating 4 a service nia’ or issue or deliver to the peeseul 
money or any other valuable consideration other than as plainly expressed in the service contract;, 

B. give or pay or offer to give or pay a rebate or adjustment of the fee payable under the ser- 
vice contract or an advantage under a service contract, except as pola in the fee and eee 
provided by the service contract; 

C. make, issue or circulate, or cause to be made, issued or circulated, any estimate, Htusttation: 
circular or statement misrepresenting the terms of a service contract, the advantages provided 
under a service contract or the true nature of a service contract; or 

D. make a misrepresentation in a comparison, whether oral or written, between service con- 
tracts of the administrator and another administrator or between service contracts of the admin- 
istrator and an insurance carrier. 


History: 1978 Comp., § 59A-12A-15, enacted by 
Laws 1989, ch. 374, § 15. 


59A-12A-16. General and claims practices. 


A. The claims practices of every administrator, insurer, plan or alternative to insurance, as 
defined in Chapter 59A, Article 12A NMSA 1978, shall be subject to the provisions of Chapter 59A, 
Article 16 NMSA 1978. 

B. The claims practices of any insurer, plan or alternative to insurance as defined in Chap- 
ter 59A, Article 12A NMSA 1978 shall be subject to. the provisions of the Insurance Code, 


History: 1978 Comp., §.59A-12A-16, enacted by Cross references. — For the Insurance Code, see 59A- 
Laws 1989, ch. 374, § 16. ) Le} NMSA 1978 and notes thereto. 


59A-12A-17. Compliance deadline. 


An administrator that is operating before the effective date of this act shall apply for a license 
under Chapter 59A, Article 11 NMSA 1978 not later than the sixtieth day after the effective date 
of this act. An administrator who has made application as.provided by this.section may continue 
to operate if it otherwise complies with applicable law, until such time as the superintendent acts 
on its application. If denied.a license, the third party administrator may not act.as a third party 
administrator but may appeal the pupestntandant’s determination as provided. by: hapten sd 59A, 
Article 4 Doe 1978. 


History: 1978 Comp., § 59A-12A-17, enacted by Compiler's notes. — The phrase "effective date of this 


Laws 1989, ch. 374, § 17. act" means June 16, 1989, the effective date of Laws 1989, 
, Ch 374. 
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ARTICLE 12B 
Managing General Agents 


Sec. Sec. 

59A-12B-1. Short title. © : 59A+12B-5. Duties of insurers. * 
59A-12B-2, Definitions. 4 ' §9A-12B-6. Examination authority. 
59A-12B-3, Licensure. , 59A-12B-7, Penalties and liabilities. 
59A-12B-4. Required contract provisions. 59A-12B-8. Effective date. 


59A-12B-1. Short title. 
Chapter 59A, Article 12B NMSA 1978 may be cited as the "Managing General Agents Law". 


History: 1978 Comp., § 59A-12B-1, enacted by Laws 
1993, ch, 320, § 27. 


59A-12B-2. Definitions. 


As used in the Managing General Agents Law: 

A. "actuary" means a person who is a member in good standing of the American academy of 
actuaries; , ; 

B. "insurer" means any person, firm, association or corporation duly authorized in this state 
BUrauAnt, to the Insurance Code to transact the business of insurance; 

C; “managing general agent" means any person, firm, association or corporation who: 

(1) manages all or part of the insurance business of an insurer, including the management 
of a separate division, department or underwriting office; 

(2) acts as.an insurance producer for such insurer whether known as a managing general 
agent, manager or other similar term, who, with or without the authority, either separately or to- 
gether with affiliates, produces, directly or indirectly, and underwrites an amount of gross direct 
written premium equal to or more than five percent of the policyholder surplus as reported in the 
last annual statement of the insurer in any one quarter or year together with one or more of the 
following activities related to the business produced: 

(a) adjusts or pays claims in excess of an amount determined by the superintendent; 
or 

(b) . negotiates reinsurance on behalf of the insurer; and 

(3) notwithstanding the above, the following persons shall not be considered as managing 
general agents for the purposes of the Managing General Agents Law: 

(a) an employee of the insurer; 

(b) _a United States manager of the United States branch of an alien insurer; 

(c) an underwriting manager which, pursuant to contract, manages all or part of the 
insurance operations of the insurer, is under common control with the insurer, subject to the In- 
surance Holding Company Law [Chapter 59A, Article 37 NMSA 1978], and whose compensation is 
not based on the volume of premiums written; and 

(d). the attorney-in-fact authorized by and acting for the subscribers of a reciprocal 
insurer or inter-insurance exchange under powers of attorney; and 

D. "underwrite" means the authority to accept or reject risk on behalf of the insurer. 


History: 1978 Comp., § 59A-12B-2, enacted by Laws Severability. — Tears 2016, ch. 89, § 71 provided that 
1993, ch. 320, § 28; 2016, ch. 89, § 51. if any part or application of Laws 2016, ch. 89 is held in- 

The 2016 amendment, effective July 1, 2017, in Sub- valid, the remainder or its application to other situations 
section C, Paragraph (2), after "acts as an", deleted "agent" or persons shall not be affected. 


and added "insurance producer". 
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59A-12B-3. Licensure. 


A. No person, firm, association or corporation shall act in the capacity of a managing general 
agent with respect to risks located in this state for an insurer authorized in this state unless such 
person is a licensed agent or broker in this state. 

B. No person, firm, association or corporation shall act in the capacity of a managing general 
agent representing an insurer domiciled in this state with respect to risks located outside this 
state unless such person is licensed as an agent or broker in this state pursuant to the provisions 
of the Managing General Agents Law. 

C. The superintendent may require a bond in an amount acceptable to him for the protection 
of the insurer. 

D. The superintendent may require the managing general agent to maintain an errors pend 

omissions policy. 


History: 1978 Comp., § 59A-12B-3, enacted by Laws 1999, ch. 272, § 17 and Laws 1999, ch. 289, § 19, 
Laws 19983, ch, 320, § 29; 1999, ch. 272, § 17; 1999, ch. both effective June 18, 1990, enacted identical amend- 
289, § 19. ments to this section. The section was set out as amended 


The 1999 amendment, effective June 18, 1999, deleted by Laws 1999, ch. 289, § 19. See 12-1-8 NMSA 1978, 
the last sentence from Subsection B, which read "Such li- reer 
cense may be a nonresident license". 


59A-12B-4. Required contract provisions. 


No person, firm, association or corporation acting in the capacity of a managing general agent 
shall place business with an insurer unless there is in force a written contract between the parties 
which sets forth the responsibilities of each party and where both parties share responsibility for a 
particular function, specifies the division of such responsibilities and which contains the following 
minimum provisions: 

A. the insurer may terminate the contract for cause upon written notice to the managing gen- 
eral agent. The insurer may suspend the underwriting authority of the managing general agent 
during the pendency of any dispute regarding the cause for termination; é 

B. the managing general agent shall render accounts to the insurer detailing all transactions 
and remit all funds due under the contract to the insurer on not less than a monthly basis; 

C. all funds collected for the account of an insurer shall be held by the managing general agent 
in the fiduciary capacity in a bank which is a member of the federal reserve system. This account 
shall be used for all payments on behalf of the insurer. The managing general agent may retain 
no more than three months estimated claims payments and allocated loss adjustment expenses; 

D. ‘every managing general agent shall maintain at its principal administrative office for the 
duration of the written agreement referred to in this section and seven years thereafter separate 
books and records of all transactions between it, insurers and insured persons. Such books and re- 
cords shall be maintained in accordance with prudent standards of insurance recordkeeping. The 
superintendent shall have access to such books and records for the purpose of examination, audit 
and inspection. Any trade secrets contained therein, including but not limited to the identity and 
addresses of policyholders and certificate holders, shall be confidential, except that the superinten- 
dent may use such information in any proceedings instituted against the managing general agent 
or insurer. The insurer shall retain the right to continuing access to such books and records of the 
managing general agent sufficient to permit the insurer to fulfill all of its contractual obligations 
to insured persons, subject to any restrictions in the written agreement between the insurer and 
the managing general agent on the proprietary rights of the parties i in such books and records not 
inconsistent with fulfilling those obligations; 

K.. the contract may not be assigned in whole or part by the managing general meen 

F. appropriate underwriting guidelines, including: 

(1) the maximum annual premium volume; 
(2) the basis of the rates to be charged; 

(3) the types of risks which may be written; 
(4) maximum limits of liability; 
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(5) applicable exclusions; 

(6) territorial limitations; 

(7) policy cancellation provisions; and 

(8) the maximum policy period. The insurer shall have the right to cancel or non-renew 
any policy of insurance subject to the La gui laws and regulations concerning the cancellation 
and non-renewal of insurance policies; 

G. ifthe contract permits the managing general spehe to settle claims on behalf of the insurer: 

(1) all claims must be reported to the company in a timely manner; 

- (2) acopy of the claim file shall be sent to the insurer at its request or as soon as it be- 
comes known that the claim: 

(a) has the potential to exceed an amount astanninnl by the superintendent or ex- 
ceeds the limit set by the company, whichever is less; 

(b) involves a coverage dispute; 

(c) may exceed the managing general agent's claims settlement authority; 

(d) is open for more than six months; or 

(e) is closed by payment of an amount set by the se ang: ee be or an amount set by 
the company, whichever is less; 

(3) all claim files will be the joint property of the insurer and managing general agent. 
However, upon an order of liquidation of the insurer such files shall become the sole property of 
the insurer or its estate; the managing general agent shall have reasonable access ys and the right 
to copy the files on a timely basis; and 

(4) any settlement authority granted to the managing general agent may be terminated 
for cause upon the insurer's written notice to the managing general agent or upon the termination 
of the contract. The insurer may suspend the settlement authority during the pendency of any 
dispute regarding the cause for termination; 

H: where electronic claims files are in existence, the contract must address the timely trans- 
mission of the data; 

I. if the contract provides for a sharing of interim profits by the managing general agent, and 
the managing general agent has the authority to determine the amount of the interim profits by 
establishing loss reserves or controlling claim payments, or in any other manner, interim profits 
shall not be paid to the managing general agent until one year after they are earned for property 
insurance business and five years after they are earned on casualty business and not until the 
profits have been verified pursuant to Section 59A-12B-5 NMSA 1978; and 

J. the managing general agent shall not: 

(1) bind reinsurance or retrocessions on behalf of the insurer, except that the managing 
general agent may bind facultative reinsurance contracts pursuant to obligatory facultative agree- 
ments if the contract with the insurer contains reinsurance underwriting guidelines, including for 
both reinsurance assumed and ceded, a list of reinsures with which such automatic agreements 
are in effect, the coverages and amounts or percentages that may be reinsured and commission 
schedules; 

(2) commit the insurer to participate in insurance or reinsurance syndicates; 

(3) appoint any agent or broker without assuring that the agent or broker is lawfully li 
censed to transact the type of insurance for which he is appointed; 

(4) without prior approval of the insurer, pay or commit the insurer to pay a claim over a 
specified amount, net of reinsurance, which shall not exceed one percent of the insurer's, policy- 
holders' surplus as of December 31 of the last completed calendar year; 

(5) collect any payment from a reinsurer or commit the insurer to any claim settlement 
with a retainer, without prior approval of the insurer. If prior approval is given, a report must be 
promptly forwarded to the insurer; 

(6) permit its subagent or broker to serve on the insurer's board of directors; 

(7) jointly employ an individual who is employed with the insurer; or 

_ (8) appoint a sub-managing general agent., ~ 


History: 1978 Comp., § 59A-12B-4, enacted by Laws 
1993, ch. 320, § 30. 
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59A-12B-5. Duties of insurers. 


A. The insurer shall have on file an independent financial examination, in a form acceptable to 
the superintendent, of each managing general agent with which it has done business. 

B.. If a managing general agent establishes loss reserves, the insurer shall annually obtain the 
opinion of an actuary attesting to the adequacy of loss reserves established for losses incurred and 
outstanding on business produced by the managing general agent. Thisis in addition to any other 
_ required loss reserve certification. 

C. The insurer shall periodically, at least Eamaparale conducts an on-site review of the under- 
writing and claims processing operations of the managing general agent. 

D.. Binding authority for all reinsurance contracts or participation in insurance or reinsurance 
syndicates shall rest with an officer of the insurer, who shall not be affiliated:with the managing 
general agent. 

E. Within -thirty.days.of entering into or termination of a.contract with a managing general 
agent, the insurer shall provide written notification of such appointment or termination to the 
superintendent. Notices of appointment.of a managing general agent shall include a statement of 
duties which the applicant is expected to perform on behalf of the insurer, the lines. of insurance 
for which the applicant isto, be authorized to act,.and any other information the superintendent 
may request, 

F.. An insurer shall review its ee and records each quarter to determine if any insurance 
producer has become a managing general agent. If the insurer determines that jan insurance 
producer has become a.managing general agent, the insurer shall promptly notify the insurance 
producer and the superintendent of such determination and the insurer and insurance producer 
must fully comply with the provisions of the Managing General Agents Law within thirty days. 

G. An insurer shall not appoint to its board of directors an officer, director, employee, insurance 
producer.or controlling shareholder. of its managing general agents, This subsection shall not ap- 
ply to relationships governed by the Insurance Holding Company Law [Chapter 59A, Article 37 
NMSA 1978] or, if applicable, the Broker Controlled Insurer Law [Chapter 59A, Article 12C NMSA 
1978], 


History: 1978 Comp., § 59A-12B-5, enacted by Laws ‘Severability. — Laws 2016, ch. 89, § 7 1 provided that 
19938, ch. 320, § 31; 2016, ch. 89, § 52. if any part or application of Laws 2016, ch. 89 is held in- 

The 2016 amendment, effective July 1, 2017, replaced valid, the remainder or its application to other situations 
"agent or broker" with "insurance producer" throughout or persons shall not he affected. 


the section. 


59A-12B-6. Examination authority. 


The acts of the managing general agent are considered to be the acts of the insurer on whose 
behalf it is acting. A managing general agent may be examined as if it were the insurer. 


History: 1978 Comp., § 59A- 12B-6, enacted by Laws 
1993, ch. 320, § 32. 


59A-12B-7. Penalties and liabilities. 


A. Ifthe superintendent determines that the managing general agent or any other person has 
not materially complied with the provisions of Chapter 59A, Article 12B NMSA 1978, or any rule 
or order promulgated thereunder, after notice and opportunity to be heard, the superintendent 
may order: 

(1) for each separate violation, a penalty in an amount not exceeding ten thousand dollars 
($10,000); 

(2) revocation or suspension of the managing general agent's license; and 

(3) if it was found that because of such material noncompliance that the insurer has suf- 
fered any loss or damage, the superintendent may maintain a civil action brought by or on behalf 
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of the insurer and its policyholders and*creditors for recovery of compensatory damages for the 
benefit of the insurer and its policyholders and creditors or seek other appropriate relief. 

B. Ifan order of rehabilitation or liquidation of the insurer has been entered pursuant to Chap- 
ter 59A, Article 41 NMSA 1978, and the receiver appointed under that order determines that the 
managing general agent or any other person has not materially complied with the provisions of 
Chapter 59A, Article 12B NMSA 1978, or any regulation or order promulgated thereunder, and the 
insurer suffered any loss or damage, the receiver may maintain a civil action for recovery of dam- 
ages or other appropriate sanctions for the benefit of the insurer. 

C. Nothing contained in this section shall affect the right of the superintendent to a gman any 
other penalties provided for in the Insurance Code. 

D. Nothing contained in the Managing General Agents Law is intended to or shall in any man- 
ner limit or restrict the rights of policyholders, claimants or creditors. 


History: 1978 Comp., § 59A-12B-7, enacted by Laws Paragraph (2), after "suspension of the", added "managing 


1993, ch, 320, § 33; 2016, ch. 89, § 53. general". 

The 2016 amendment, effective July 1, 2017, in Severability. — Laws 2016, ch. 89, § 71 provided that 
Subsection A, in the introductory sentence, after "1978, if any part or application of Laws 2016, ch. 89 is held in- 
or, any", deleted "regulation" and added "rule", and in. _.. valid, the remainder or its application to other situations 


or persons shall not be affected. 


59A-12B-8. Effective date. 


No insurer may continue to utilize the services of a managing general agent on or after July 1, 
1993, unless such utilization is in compliance with the Managing General Agents Law. 


History: 1978 Comp., § 59A-12B-8, enacted by Laws 
19938, ch, 320, § 34. 


ARTICLE 12C 


Broker Controlled Insurers 


Sec. Sec, 

59A-12C-1. Short title. 59A-12C-5. Disclosure. 
59A-12C-2. Definitions. 59A-12C-6. Penalties, 
59A-12C-3. Applicability. 59A-12C-7. Effective date. 


59A-12C-4, Minimum standards. 


59A-12C-1. Short title. 
Chapter 59A, Article 12C NMSA‘1978 may be cited as the "Broker Controlled Insurer Law". 


History: 1978 Comp., § 59A-12C-1, enacted by Laws 
1993, ch, 320, § 35. 


59A-12C-2. Definitions. 


As used in the Broker Controlled Insurer Law: 

A. "accredited state" means a state in which the insurance department or sechepeterae agency 
has qualified as meeting the minimum financial regulatory standards promulgated and estab- 
lished from time’to time by the national association of insurance commissioners; 

B. "control" or "controlled" has the meaning ascribed in The Insurance Holding Company Law 
[Chapter 59A, Article 37 NMSA 1978]; 

C. "controlled insurer" means an authorized insurer elicit is controlled, directly: or indirectly, 
by a broker; 

D. "controlling broker" means a broker who, directly or indirectly, } Sensor an insurer; 
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E. “authorized insurer" or "insurer" means any person, firm, association! or corporation duly 
authorized to transact a property or casualty insurance business in this state» The following are 
not authorized insurers for the purposes of the Broker Controlled Insurer Law: 

(1)- all risk retention groups as defined in: the Superfund Amendments and Reauthori- 
zation Act of 1986, Pub. L. No. 99-499, 100 Stat. 1613 (1986); the Risk Retention Amendments 
of 1986, 15 U.S.C, Section 3901 et seq. (1982 & wap 1986); and Article 55 of the Insurance 
Code; 

(2) all residual market ‘inl and joint neilonutitine authorities or associations: and 

(3) all captive insurers; for the purposes of the Broker Controlled Insurer Law, captive 
insurers are insurance companies owned by another organization whose exclusive purpose is to 
insure risks of the parent organization and affiliated companies or, in the case of groups and asso- 
ciations, insurance organizations owned by the insureds whose exclusive purpose is to insure risks 
to member organizations or group members and their affiliates; and 

F. “broker" means an insurance broker or brokers or any other person, firm, association or 
corporation, when, for any compensation, commission or other thing of value, such person, firm, 
association or corporation acts or aids in any manner in soliciting, negotiating or procuring the 
making of any insurance contract on behalf of an insured other than the person, firm, association 
or corporation. 


History: 1978 Comp., § 59A-12C-2, enacted by Laws Cross references, — For the Insurance Code, see 59A- 
1998, ch. 320, § 36. 1-1 NMSA 1978 and notes thereto. 


59A-12C-3. Applicability. 


The Broker Controlled Insurer Law shall apply to authorized insurers either domiciled in this 
state or domiciled in a state that is not an accredited state having in effect a substantially similar 
law. All provisions of The Insurance Holding Company Law [Chapter 59A, Article 37 NMSA 1978], 
to the extent they are not superseded by the Broker Controlled Insurer Law, shall continue to ap- 
ply to all parties within holding company systems subject to this article. 


History: 1978 Comp., § 59A-12C-3, enacted by Laws 
1993, ch. 320, § 37. 


59A-12C-4. Minimum standards. 


A. The provisions of this section shall apply if, in any calendar year, the aggregate amount 
of gross written premium on business placed with a controlled insurer by a controlling broker is 
equal to or greater than five percent of the admitted assets of the controlled insurer, as reported in 
the controlled insurers' quarterly statement filed as of September 30 of the prior year. 

B. The provisions of this section shall not apply if: 

(1) the controlling broker: 

(a) places insurance only with the controlled insurer, or - only with the controlled 
insurer and a member or members of the controlled insurer's holding company system, or the 
controlled insurer's parent, affiliate or subsidiary and receives no compensation based upon the 
amount of premiums written in connection with such insurance; and . 

(b) accepts insurance placements only from non-affiliated subbrokers, and not di- 
rectly from insureds; and 

(2) . the controlled insurer, except for insurance business written through a rbeidided mar-. 
ket facility, accepts insurance business only from:a controlling broker, a broker controlled by the 
controlled insurer or a broker that is a subsidiary of the controlled insurer. 

C. A controlled insurer shall not accept business from a controlling broker anid. a ambrolliiie 
broker shall not place business with a controlled insurer unless there isa written contract be- 
tween the controlling broker and the insurer specifying the responsibilities of each party, which 
contract has been approved by the board of directors of the insurer and contains the following 
minimum provisions: 
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(1) the controlled insurer may terminate the contract for cause, upon written notice to the 
controlling broker. The controlled insurer shall suspend the authority of the controlling broker to 
write business during the pendency of any dispute regarding the cause for the termination; 

(2). the controlling broker shall render accounts to the controlled insurer detailing all ma- 
terial transactions, including information necessary to support all commissions, charges and other 
fees received by, or owing to, the controlling broker; ) 

(3) the controlling broker shall remit all funds due diri delt the fiat of the contract to the 
controlled insurer on at least a monthly basis. The due date shall be fixed so that premiums or 
installments thereof collected shall be remitted no later than ninety days after the effective abate of 
any public [sic] placed with the controlled insurer under this contract; 

(4) all funds collected for the controlled insurer's account shall be held by the controlling 
broker in a fiduciary capacity, in one or more appropriately identified bank accounts in banks that 
are members of the federal reserve system, in accordance with the provisions of the insurance law 
as applicable. However, funds of a controlling broker not required to be licensed in this state shall be 
maintained in compliance with the requirements of the controlling broker's domiciliary jurisdiction; 

(5) the controlling broker shall maintain separately identifiable records:of business writ- 
ten for the controlled insurer; 

(6) the contract shall not be assigned in whole or in part by the controlling broker; 

(7), the controlled:insurer shall provide the controlling broker with its underwriting stan- 
dards, rules and procedures, manuals:setting forth the rates to be charged and the conditions for 
the acceptance or rejection of risks. The controlling broker shall adhere to the standards, rules, 
procedures, rates and conditions. The standards, rules, procedures; rates and conditions shall be 
the same as those applicable to comparable business placed with the controlled insurer by a bro- 
ker other than the controlling broker; 

(8) the rates and terms of the controlling broker's commissions, charges or other fees and 
the purposes for those charges or fees. The rates of the commissions, charges and other fees shall 
be no greater than those applicable to comparable business placed with the controlled insurer by 
brokers other than controlling brokers. For purposes of this paragraph and Paragraph (7) of this 
subsection, examples of "comparable business" include the same lines of insurance, same kinds of 
insurance, same kinds of risk, similar policy limits and similar quality of business; 

(9). if the contract provides that the controlling broker, on insurance business placed with 
the insurer, is to be compensated contingent upon the insurer's profits on that business, then such 
compensation shall not be determined and paid until at least five years after the premiums on 
liability insurance are earned and at least one year after the premiums are earned on any other 
insurance. In no event shall the commissions be paid until the adequacy of the controlled insurer's 
reserves on remaining claims has been independently iano: pursuant to Paragraph (1) of Sub- 
section E of this section; 

(10) .a limit shall be placed on the controlling broker's varitined in relation to the controlled 
insurer's surplus and total writings. The insurer may establish a different limit for each line or 
sub-line of business. The controlled insurer shall notify the controlling broker when the appli- 
cable limit:is approached and shall not accept business from the controlling broker if the limit is 
reached. The controlling broker shall not place business with the controlled insurer if it has been 
notified by the controlled insurer that the limit has been reached; and. 

(11) the controlling broker may negotiate but shall not bind reinsurance on behalf of the 
controlled insurer on business the controlling broker places with the controlled insurer, except 
that the controlling broker may bind facultative reinsurance contracts pursuant to obligatory fac- 
ultative agreements if the contract with the controlled insurer contains underwriting guidelines, 
including, for both reinsurance assumed and ceded, a list of reinsures with which such automatic 
agreements are in effect, the coverages and amounts or percentages that may be reinsured and 
commission schedules. 

D. Every controlled insurer shall have an audit committee of the board of directors composed 
of independent directors. The audit committee shall annually meet with management, the in- 
surer's independent certified public accountants and an independent casualty actuary or other 
independent loss reserve specialist acceptable to the superintendent to review the adequacy of the 
insurer's loss reserves. 
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E. | Controlled insurers shall be subject to the following reporting requirements: 

(1) in addition to any other required loss reserve certification, the controlled insurer shall 
annually, on April 1 of each year, file with the superintendent an opinion of an independent casu- 
alty actuary, or such other independent loss reserve specialist acceptable to thesuperintendent, 
reporting loss ratios for each line of business written and attesting to the adequacy of loss re- 
serves established for losses incurred and outstanding as of year-end, including incurred but not 
reported, on business placed by the broker; and 

(2) the controlled insurer shall annually report to the superintendent the amount of com- 
missions paid to the broker, the percentage such amount represents of the net premiums written 
and comparable amounts and percentage paid to noncontrolling brokers for placements of the 
same kinds of insurance. 


History: 1978 Comp., § 59A-12C-4, enacted by Laws Bracketed material. — The bracketed material was 
1993, ch. 320, § 38. . inserted by the compiler and it is not part of the law. 


59A-12C-5. Disclosure. 


The broker, prior to the effective date of the policy, shall deliver written notice to the prospective 
insured disclosing the relationship between the broker and the controlled insurer; except that, if 
the business is placed through a subbroker who is not a controlling broker, the controlling broker 
shall retain in his records a signed commitment from the subbroker that the subbroker is aware 
of the relationship between the insurer and the broker and that the subbroker has or will notify 
the insured. ; 


History: 1978 Comp., § 59A-12C-5, enacted by Laws 
1993, ch, 320, § 39. 


59A-12C-6. Penalties. 


A. Ifthe superintendent believes that the controlling broker or any other person has not ma- 
terially complied with the Broker Controlled Insurer Law, or any regulation or order promulgated 
thereunder, after notice and opportunity to be heard, the superintendent may order the controlling 
broker to cease placing business with the controlled insurer, and if it was found that because of 
such material noncompliance that the controlled insurer or any policyholder thereof has suffered 
any loss or damage, the superintendent may maintain a civil action or intervene in an action 
brought by or on behalf of the insurer or policyholder for recovery of compensatory eT for 
the benefit of the insurer or policyholder or other appropriate relief. 

B.  If.an order for liquidation or rehabilitation of the controlled insurer has been entered and 
the receiver appointed under that order believes that the controlling broker or any other person 
has not materially complied with the Broker Controlled Insurer Law, or any regulation or order 
promulgated thereunder, and the insurer suffered any loss or damage, the receiver may maintain 
a civil action for recovery of damages or other appropriate sanctions for the benefit of the insurer. 

C. Nothing contained in this section shall affect the right of the superintendent to impose any 
other penalties provided for in the Insurance Code. 

D.» Nothing contained in this section is intended to or shall in any manner alter or atlect the 
rights of policyholders, claimants, creditors or other third parties. 


History: 1978 Comp., § 59A-12C-6, enacted by Laws Cross references, — For the Insurance Code, see 59A- 
1998, ch. 320, § 40. 1-1 NMSA 1978 and notes thereto. 


59A-12C-7, Effective date. 


Controlled insurers and controlling brokers who are not in compliance with Section 59A-12C-4 
NMSA 1978 on its effective date shall have until July 31, 1993 to come into compliance and shall 
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comply with Section 59A-12C-5 NMSA 1978 beginning with all policies written or renewed on or 
after ae 1,,1998. 


History: 1978 Comp., § 59A-12C-7, enacted by Laws 
1993, ch, 320, § 41. 


ARTICLE 12D 
Reinsurance Intermediaries 
Sec. Sec. 
59A-12D-1. Short title. 59A-12D-7. Required scmtnaot provisions; reinsurance 
59A-12D-2. Definitions. intermediary-managers. 
59A-12D-3. Licensure. 59A-12D-8. Prohibited acts. 
59A-12D-4, Required contract provisions; reinsurance ~ 59A-12D-9. Duties of reinsurers utilizing the services of 
_. intermediary-brokers. a reinsurance intermediary-manager. 

59A-12D-5. Books and records; reinsurance intermediary- 59A-12D-10. Examination authority. 

brokers. 59A-12D-11. Penalties and liabilities. 
59A-12D-6. Duties of insurers utilizing the services of a 59A-12D-12. Effective date. 


reinsurance intermediary-broker. 


59A-12D-1. Short title. 
Chapter 59A, Article 12D [NMSA 1978] may be cited as the "Reinsurance Intermediary Law". 


History: 1978 Comp., § ily a: enacted by Bracketed material. — The bracketed material was 
Laws 1998, ch. 320, § 42. inserted by the compiler and it is‘not part of the law. 


59A-12D-2. Definitions. 


As used in the Reinsurance Intermediary Law: 

A. "actuary" means a person who is a member in good standing of the American enmnlorny of 
actuaries; 

B. "controlling persons" means any person, firm, association or corporation who directly or 
indirectly has the power to direct or cause to be directed, the management, control or activities of 
the reinsurance intermediary; . 

C. "insurer" means any person, firm, association or corporation duly muithoeineds in this state to 
transact the business of insurance pursuant to the applicable provisions of the Insurance Code as 
an insurer; 

D. "licensed producer" means an agent, broker or reinsurance intermediary licensed pursuant 
to the applicable provisions of the Insurance Code; 

E. "reinsurance intermediary" means a reinsurance intermediary-broker or a reinsurance 
intermediary-manager as these terms are defined in Subsections F and G of this section; 

F. "reinsurance intermediary-broker" means any person, other than an officer or employee of 
the ceding insurer, firm, association or corporation who solicits, negotiates or places reinsurance 
cessions or retrocessions on behalf of a ceding insurer without the authority or power to bind rein- 
surance on behalf of such insurer; 

G. "reinsurance intermediary-manager" means any person, firm, association or corporation 
who has authority to bind or manages all or part of the assumed reinsurance business of a rein- 
surer, including the management of a separate division, department or underwriting office, and 
acts as an agent for such reinsurer whether known as the reinsurance intermediary-manager, 
a manager or other similar term. Notwithstanding the above, the following persons shall not be 
considered a reinsurance intermediary-manager, with respect to such reinsurer, for the purposes 
of the Reinsurance Intermediary Law: 

(1) an employee of the reinsurer; 
(2) a United States manager of the United States branch of an alien reinsurer; 
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(3) an underwriting manager which, pursuant to contract, manages all or part of the re- 
insurance operations of the reinsurer, is under common control with the reinsurer, subject to The 
Insurance Holding Company Law [Chapter 59A, Article 37 NMSA 1978], sp whose amp geneva 
is not based on the volume of premiums written; and 

(4) the manager of a group, association, pool or organization or insurers eitich engage in 
joint underwriting or joint reinsurance and who are subject to examination by the insurance com- 
missioner of the state in which the manager's principal business office is located; 

H. "reinsurer" means any person, firm, association or corporation duly authorized in this state 
pursuant to the applicable provisions of the Insurance Code as an ‘insurer with the authority to 
assume reinsurance; 

I. "to be in violation" means that the reinsurance intermediary, insurer or reinsurer for whom 
the reinsurancé’intermediary was acting failed to substantially comply with the sat Migak of the 
Reinsurance Intermediary Law; and _. 

J. "qualified United States financial institution" means an institution that: « 

(1) is organized or, in the case of a United States office of a foreign banking organization, 
licensed, under the laws of the United States or any state thereof; 

(2) is regulated, supervised and examined by United States federal or ete authorities 
having regulatory authority over banks and trust companies; and 

(8) has been determined by either the superintendent, or the securities seliiegied office of 
the national association of insurance commissioners, to meet such standards of financial condition 
and standing as are considered necessary and appropriate to regulate the quality of mamreine™ in- 
stitutions whose letters of credit will be acceptable:tothe superintendent. 


History: 1978 Comp., § 59A-12D-2, enacted by Cross references. — For the Insurance Code, see BDA: 
Laws 1993, ch. 320, §. 43. 1-1 NMSA 1978 and notes thereto. ids 


59A-12D-3. Licensure. 


A. No person, firm, association or corporation shall:act as a reinsurance intermediary-broker — 
in this state if it maintains an office either directly or as a member or employee of a firm or agso- 
ciation, or an officer, director or employee of a corporation: 

(1) in this state, unless such reinsurance inbarmnedinrpebank ee is a licensed peodccll in 
this state; or 

(2) in another state, unless such reinsurance intermediary-broker. is a Soeriiiad cniadhande 
in this state or another state having a law substantially similar to this law or such reinsurance 
intermediary-broker is licensed:in this state as a reinsurance intermediary. (aay 33 

B. No person, firm, association or corporation shall act as a reinsurance intermediary- 
manager: ) 

(1) for areinsurer domiciled in this state, sland maids reinsurance intermediary-manager 
is a licensed producer in this state; 4 

(2) in this state, if the reinsurance sbidedodiidn eneamdors sitslihiendii an office either idi- 
rectly or as a member or employee of a firm or association, or an officer, director or,employee of a 
corporation in this state, unless such reinsurance apne apes eset isa consent producer in 
this state; 

(3) in another uthte for a nondomestic ra pe ntieae such reinsurance srttaridiielietean 
manager is a licensed producer i in this state or another state having a law substantially sicnilay to 
this law or such person is licensed:in this-state asa reinsurance intermediary, 

C. The superintendent may noquine a reinsurance intermediary-manager subject to; he provi- 
sions of Subsection B to: 

(1). file a bond in an oneting from an insurer acceptable to the superintendent for the pro- 
tection of the reinsurer; and 

(2) maintain an errors and omissions policy in an amount acceptable to. ha superinten- 
dent. 

D, (1) The superintendent may issue a reinsurance intorpusians license to any, person, firm, as- 
sociation or corporation who has complied with the requirements of the Reinsurance Intermediary 
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Law. Any such license issued to a firm or association will authorize all the members of such firm or 
association and any designated employees to act as reinsurance intermediaries under the license, 
and all such persons shall be named in the application and any supplements thereto. Any such 
license issued to a corporation shall authorize all of the officers and any designated employees and 
directors thereof to act as reinsurance intermediaries on behalf of such corporation, and all such 
persons shall be named in the application and any supplements thereto. 

(2) Ifthe applicant for a reinsurance intermediary license is a nonresident, such applicant, 
as a condition precedent to receiving or holding a license, shall designate the superintendent as 
agent for service of process in the manner, and with the same legal effect, provided for by the Re- 
insurance Intermediary Law for designation of service of process upon unauthorized insurers; and 
also shall furnish the superintendent with the name and address of a resident of this state upon 
whom notices or orders of the superintendent or process affecting such nonresident reinsurance 
intermediary may be served. Such licensee shall promptly notify the superintendent in writing of 
every change in its designated agent for service of process and such change shall not become effec- 
tive until acknowledged by the superintendent. 

E. The superintendent may refuse to issue a reinsurance intermediary license if, in his judg- 
ment, the applicant, anyone named on the application, or any member, principal, officer or director 
of the applicant, is not trustworthy, or that any controlling person of such applicant is not trust- 
worthy to act as a reinsurance intermediary, or that any of the foregoing has given cause for revo- 
cation or suspension of such license or has failed to comply with any prerequisite for the issuance 
of such license. Upon written request by the applicant, the superintendent will furnish a summary 
of the basis for refusal to issue a license, which document shall be subject to the provisions of Sec- 
tion 59A-11-20 NMSA 1978. 

F. Licensed attorneys at law of this state when acting in their professional capacity as such 
shall be exempt from this section. 


History: 1978 Comp., § 59A-12D-3, enacted by Laws 1999, ch. 272, § 18 and Laws 1999, ch. 289, § 20, 
Laws 1998, ch. 320, § 44; 1999, ch. 272, § 18; 1999, ch. both effective June 18, 1999, enacted identical amend- 
289, § 20. ments to this section, The section was set out as amended 

The 1999 amendment, effective June 18, 1990, de- by Laws 1999, ch. 289, § 20. See 12-1-8 NMSA 1978. 


leted "nonresident" preceding "reinsurance intermediary" 
at the end of Subsections A(2) and B(3). 


59A-12D-4, Required contract provisions; reinsurance intermediary- 
brokers. 


The transactions between a reinsurance intermediary-broker and the insurer it represents in 
such capacity shall only be entered into pursuant to a written authorization, specifying the re- 
sponsibilities of each party. The authorization shall, at a minimum, provide that: 

A. the insurer may terminate the reinsurance intermediary-broker's authority at any time; 

B. the reinsurance intermediary-broker shall render accounts to the insurer accurately detail- 
ing all material transactions, including information necessary to support all commissions, charges 
and other fees received by, or owing, to the reinsurance intermediary-broker and remit all funds 
due to the insurer within thirty days of receipt; 

C. all funds collected for the insurer's account shall be held by the reinsurance intermediary- 
broker in a fiduciary capacity in a bank which is a qualified United States financial institution; 

D. the reinsurance intermediary-broker shall comply with Section 59A-12D-5 NMSA 1978; 

E. the reinsurance intermediary-broker shall comply with the written standards established 
by the insurer for the cession or retrocession of all risks; and 

F. the reinsurance intermediary-broker shall disclose to the insurer any relationship with any 
reinsurer to which business will be ceded or retroceded. 


History: 1978 Comp., § 59A-12D-4, enacted by 
Laws 1993, ch. 320, § 45. 


717 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-12D-5 INSURANCE CODE 59A-12D-7 


59A-12D-5. Books and records; reinsurance intermediary-brokers. 


A. For at least, ten years after expiration of each contract of reinsurance transacted by the re- 
insurance intermediary-broker, the reinsurance intermediary-broker shall keep a complete record 
for each transaction showing: 

(1) the type of contract, limits, underwriting restrictions, classes or risks and. territory; 

(2). period of coverage, including effective and expiration dates, cancellation provisions and 
notice required of cancellation; 

(8) , reporting and settlement requirements of balances; 

(4) rate used to compute the reinsurance premium; 

(5) names and addresses of. assuming reinsurers; 

(6), rates of all reinsurance commissions, including the commissions on any retrocessions 
handled by the reinsurance intermediary-broker; 

(7) related correspondence and memoranda; 

(8) proof of placement; 

(9) details regarding retrocessions handled by the reinsurance . intermediary- broker, in- 
cluding the identity of retrocessionaires and percentage of each contract. assumed or ceded; 

(10) financial records, including but not limited to, premium. and loss accounts; and 

(11). when the reinsurance intermediary-broker procures a reinsurance contract on behaly 
of a licensed ceding insurer; 

(a) directly from any assuming reinsurer, written evidence that the assuming rein- 
surer has agreed to assume the risk; or 
(b) if placed through a Peorenentanee of the assuming reinsurer, ainan than, an 

employee, written evidence that such reinsurer has delegated binding authority to.the peDge: 
sentative. 

B. The insurer shall have access and the right to copy and audit all accounts and reciraal main- 
tained by the reinsurance intermediary-broker related ba; its business in a form usable by. the in- 
surer, 


History: 1978 Comp., § 59A-12D-5, enacted by 
Laws 1998, ch. 320, § 46. 


59A-12D-6. Duties of insurers utilizing the services of a reinsurance 
intermediary-broker. | 


A. An insurer shall not.engage the services of any person, firm, association or corporation to 
act as a reinsurance intermediary-broker on its behalf unless such person is licensed as required 
by Subsection A of Section 59A-12D-3 NMSA 1978. 

B. An insurer may not employ an individual who is employed by a reinsurance intermediary- 
broker with which it transacts business, unless such reinsurance intermediary-broker is under 
common control with the insurer and subject to The Insurance Holding Company Law [Chap- 
ter 59A, Article 37 NMSA 1978]. . 

C, The insurer shall annually obtain a copy of statements of the financial condition of each 
reinsurance intermediary-broker with which it transacts business. 


History: 1978 Comp., § 59A-12D-6, enacted by 
Laws 1998, ch. 320, § 47. 


59A-12D-7. Required contract provisions; reinsurance intermediary- | 
managers. | ) 


Transactions between a reinsurance intermediary-manager and the reinsurer it represents in 
such capacity shall only be entered into pursuant to a written contract, specifying the responsibili- 
ties of each party, which shall be approved by the reinsurer's board of directors. At least thirty 
days before such reinsurer assumes or cedes business through such producer, a true copy of the 
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approved contract shall be filed with the oe ciguoninen tHe for approval: The contract shall, at a 
minimum, provide that: . 

A. the reinsurer may terminate he oe, aye for cause upon written notice to the reinsurance 
intermediary-manager. The reinsurer may immediately suspend the authority of the reinsurance 
intermediary-manager to assume or cede business during the pendency of any dispute regarding 
the cause for termination; 

B. the reinsurance intermediary-manager shall render accounts to the reinsurer accurately 
detailing all: material transactions; including information necessary to support all commissions, 
charges and.other fees received by; or owing to the reinsurance intermediary-manager, and remit 
all funds due under the contract to the reinsurer on not/less than a monthly basis; 

C. all funds collected for the reinsurer's account shall be held by the reinsurance intermediary- 
manager in a fiduciary capacity in a bank whichis a qualified United States financial institution 
as defined in Section 59A-12D-2 NMSA 1978. The reinsurance intermediary-manager may retain 
no'more than three months' estimated claims payments and allocated loss adjustment expenses. 
The reinsurance, si smesateiaan\ sheetiten shall maintain a sas eee bank account for each reinsurer 
that it represents; 

D. for at least ten years after kaniiatiod of each contract of reinsurance transacted by the re- 
insurance intermediary-manager, the reinsurance intermediary-manager shall keep a complete 
record for each transaction showing: 

(1) the type of contract, limits, underwriting restrictions, classes or risks and territory; 
(2) period of coverage, including effective and expiration dates, cancellation provisions and 
notice required of cancellation, and disposition of outstanding reserves on covered risks; 
(3). reporting and-settlement requirements of balances; 
(4) rate used to compute the reinsurance premium; 
(5) names and addresses of reinsurers; 
(6) rates of all reinsurance commissions, including the commissions on any retrocessions 
handled by the reinsurance intermediary-manager; 
(7) related correspondence and memoranda; 
(8) proof of placement; 
(9) details regarding retrocessions handled by the reinsurance intermediary-manager, in- 
cluding the identity of retrocessionaires and percentage of each contract assumed or ceded; 
(10) financial records, including but not limited to, premium and loss accounts; and 
(11) when the reinsurance SMM ee places a reinsurance contract on behalf 
of a ceding insurer: 
(a) directly featit any assuming reinsurer, written evidence that the assuming rein- 
surer has agreed to assume the risk; or 
(b). if placed through a representative of the assuming reinsurer, other than an em- 
ployee, written evidence that such reinsurer has delegated binding authority to the representative; 

E. the reinsurer shall have access and the right to copy all accounts and records maintained by 
the reinsurance intermediary-manager related to its business in a form usable by the reinsurer; 

F. the contract may not be assigned in whole or in part by the reinsurance intermediary- 
manager; 

G. the reinsurance intermediary-manager shall comply with the written underwriting and rat- 
ing standards established by the insurer for the acceptance, rejection or cession of all risks; 

H. rates, terms and purposes of commissions, charges and other fees which the reinsurance 
intermediary-manager may levy against the reinsurer are set forth; 

I, if the contract permits the reinsurance intermediary-manager to settle claims on behalf of 
the reinsurer: 

(1) all claims shall be reported to the reinsurer in a timely manner; 
(2). a copy of the claim file shall be sent to the reinsurer at its request or as soon as it be- 
comes known that the claim: 
(a) has the potential to exceed the lesser of an amount iadeiaisid by the superinten- 
dent or the limit set by the reinsurer; 
(b) involves a coverage dispute; 
(c) may exceed the reinsurance intermediary-manager' s claims settlement authority; 
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(d) is open.for more than six months; or 
(e) is closed by payment of the lesser of an amount set by the Se vencned eal or an 
amount set by the reinsurer; } 

(8) allclaim files shall be the joint property of the reinsurer and reinsurance intermediary- 
manager; however, upon an order of liquidation of the reinsurer, such files shall become the‘sole 
property of the reinsurer or its estate; the reinsurance Be gE | Rage men pe shall havecr reason- 
able access to and the right to copy the files on a timely basis; and . 

(4) any settlement authority granted to the reinsurance entenddabestets atk may be 
terminated for cause upon the reinsurer's written notice to the reinsurance intermediary-manager 
or upon the termination of the contract. The reinsurer may suspend the settlement authority phone 
ing the pendency of the dispute regarding the cause of termination; ma 

J. if the contract provides for a sharing of interim profits by the reinsurance riterReeAlats 
manager, that such interim profits shall not be paid until one year after the end of each under- 
writing period for property business and five years after the end of each underwriting period for 
casualty business, or a later period set by the superintendent for specified lines of insurance, and 
not until the adequacy of reserves on remaining claims has been verified Sate! to Subsection C 
of Section 59A-12D-9 NMSA 1978; 

K. the reinsurance intermediary-manager will annually provide the reinsurer with a state: 
ment of its financial condition prepared by an independent certified accountant; 

L. the reinsurer shall periodically, at least semi-annually, conduct an on-site review of the un- 
derwriting and claims processing operations of the reinsurance intermediary-manager; 

M. the reinsurance intermediary-manager shall disclose to the reinsurer any relationship it 
has with any insurer prior to ceding or assuming any business with such insurer pursuant to this 
contract; and 

N. within the scope of its actual or apparent authority the acts of the reinsurance intermediary- 
manager shall be deemed to be the acts of the reinsurer on whose behalf it is acting. 


History: 1978 Comp., § 59A-12D-7, enacted by 
Laws 1998, ch. 320, § 48. 


59A-12D-8. Prohibited acts. 


The reinsurance intermediary-manager shall not: 

A. cede retrocessions on behalf of the reinsurer, except that the reinsurance intermediary- 
manager may cede facultative retrocessions pursuant to obligatory facultative agreements if the 
contract with the reinsurer contains reinsurance underwriting guidelines for such retrocessions. 
Such guidelines shall include a list of reinsures with which such automatic agreements are in ef- 
fect, and for each such reinsurer, the coverages and amounts or percentages that may be reinsured 
and commission schedules; 

B. commit the reinsurer to participate in reinsurance syndicates; 

C.. appoint any producer without assuring that the producer is lawfully licensed to transact the 
type of reinsurance for which he is appointed; 

D. without prior approval of the reinsurer, pay or commit the reinsurer to pay a claim, net of 
retrocessions, that exceeds the lesser of an amount specified by the reinsurer or one percent of the 
reinsurer's policyholder's surplus as of December 31 of the'last complete calendar year; 

E. collect any payment from a retrocessionaire or commit the reinsurer to any claim settle- 
ment with a retrocessionaire, without prior approval of the reinsurer. If prior approval is given, a 
report shall be promptly forwarded to the reinsurer; 

F. jointly employ an individual who is employed by the reinsurer unless such reinsurance 
intermediary-manager is under common control with the reinsurer subject to The Insurance Hold- 
ing Company Law [Chapter 59A, Article 37 NMSA 1978]; 

G. appoint a sub-reinsurance intermediary-manager. 


History: 1978 Comp., § 59A-12D-8, enacted by 
Laws 1993, ch. 320, § 49, 
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59A-12D-9. Duties of reinsurers utilizing the services ofa reinsurance 
intermediary-manager. 


A. A reinsurer shall not engage the services of any person, fini association or corporation 
to act as a reinsurance intermediary-manager on its behalf unless:such person is licensed as re- 
quired by Subsection B of Section 59A-12D-3 NMSA 1978. 

B. The reinsurer shall annually obtain a copy of statements of the financial condition of each 
reinsurance intermediary-manager which such reinsurer has engaged prepared by an indepen- 
dent certified accountant in a form acceptable to the superintendent. 

C. Ifa reinsurance intermediary-manager establishes loss reserves, the reinsurer shall an- 
nually obtain the opinion of an actuary attesting to the adequacy of loss reserves established for 
losses incurred and outstanding on business produced by the reinsurance intermediary- “manager. 
This opinion shall be in addition to any other required loss reserve certification: 

D. Binding authority for all retrocessional contracts or participation in reinsurance syndi- 
cates shall rest with an officer of the reinsurer who shall not be affiliated with the reinsurance 
intermediary-manager. 

EK. Within thirty days of termination of a contract with a reinsurance intermediary-manager, 
the reinsurer shall provide written notification of such termination to the superintendent. 

F. Areinsurer shall not appoint to its board of directors, any officer, director, employee, control- 
ling shareholder or subagent or subbroker of its reinsurance intermediary-manager. This subsec- 
tion shall not apply to relationships governed by The Insurance Holding Company Law [Chap- 
ter 59A, Article 37 NMSA 1978] or, if applicable, the Broker Controlled Insurer Law Sor a 59A, 
Article 12C NMSA 1978]. 


History: 1978 Comp., § 59A-12D-9, enacted by 
Laws 1998, ch. 320, § 50. 


59A-12D-10. Examination authority. 


A. A reinsurance intermediary shall be subject to examination by the superintendent. The 
superintendent shall have access to all books, bank accounts and records of the reinsurance inter- 
mediary in a form usable to the superintendent. 

B. A reinsurance intermediary-manager may be examined as if it were the reinsurer. 


History: 1978 Comp., § 59A-12D-10, enacted by 
Laws 1993, ch. 320, § 51. 


59A:12D-11. Penalties and liabilities. 


A. If the superintendent determines that the reinsurance intermediary or any other person 
has not materially complied with the provisions of the Reinsurance Intermediary Law, or any 
regulation or order promulgated thereunder, after notice and opportunity to be heard, the super- 
intendent may order: 

(1) for each separate violation, a penalty in an amount not exceeding ten thousand dollars 
($10,000); 

(2) revocation or suspension of the reinsurance intermediary's license; and 

(3) if it was found that because of such material noncompliance that the insurer or rein- 
surer has suffered any loss or damage, the superintendent may maintain a civil action brought 
by or on behalf of the reinsurer or insurer and its policyholders and creditors for recovery of com- 
pensatory damages for the benefit of the insurer and its policyholders and creditors or seek other 
appropriate relief. 

B. Ifan order of rehabilitation or liquidation of the insurer has been entered pursuant to Chap- 
ter 59A, Article 41 NMSA 1978, and the receiver appointed under that order determines that the 
reinsurance intermediary or any other person has not materially complied with the provisions of 
the Reinsurance Intermediary Law or any regulation or order promulgated thereunder, and the 
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insurer suffered any loss or damage therefrom, the receiver may maintain a ewviliaction for recov- 
ery of damages or another appropriate sanction for the benefit of the insurer., + », : 

C. Nothing contained in this section shall affect the right of the superintendent to impose any 
other penalties provided for in the Insurance Code. 

D. Nothing contained in the Reinsurance Intermediary Law is intended to or stint in any man- 
ner limit or restrict the rights of gino pec claimants, creditors or other third parties. 


History: 1978 Coates § 59A-12D-11, enacted by. ». Cross references. — For the Insurance Code, see ban- 
Laws 1998, ch. 320, § 52. weds 1-1 NMSA 1978 and notes thereto, . 


59A-12D-12. Effective date. 


No insurer or reinsurer may continue to utilize the services of a reinsurance intermediary on 
or after ses 1,:1993; unless utilization is in compliance with the Reinsurance ase, Law. 


History: 1978 Comp., § 59A-12D-12, enacted by 


Laws 1998, ch. 320, § 53. _ 
ARTICLE 12E 


Credit for Reineutaned 


Sec. , Pitre "See 

59A-12E-1. Short title. 59A-12E-10. Reciprocal jurisdiction reinsurers. 
59A-12E-2. Definitions. 59A-12E-11. Reciprocal jurisdictions. 

59A-12E-3. Credit allowed a domestic ceding insurer. 59A-12E-12. Reciprocal jurisdiction assuming insurers. 
59A-12E-4, Trusts; trust amendments. 59A-12E-13, Agreements of reciprocal-jurisdiction rein- 
59A-12E-5. Accreditation of reinsurers. surers. 
59A-12E-6, Trust requirements. 59A-12E-14, Revocation of accreditation or certification. 
59A-12E-7. Certified reinsurers; qualifications. 59A-12E-15, Concentration of risk. 

59A-12E-8. Qualified jurisdictions, 59A-12E-16. Reduction in liability. 

59A-12E-9. Certified reinsurers; ratings; required secu- 59A-12E-17. Promulgation of rules. 


rity. ) 59A-12E-18. Insolvency. 


59A-12E-1. Short title. 


This act [59A-12E-1 to 59A-12E-18 NMSA 1978] may be cited as the "Credit for Reinsurance 
Act". 


History: Laws 2022, ch. 35, § 1. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 1 was not tained an emergency clause and was approved | March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there for the convenience of the user. 


59A-12E-2. Definitions. 


As used in the Credit for Reinsurance Act: 
A. "accredited jurisdiction" means a jurisdiction that meets the aia iT standards estab- 
lished by the national association of insurance commissioners; 
B. "alien assuming insurer" means an assuming insurer that is formed according to the laws 
of.a foreign country; 
C. "assuming insurer means an insurer assuming risk from another insurer; 
D. "ceding insurer" means an insurer that transfers risk by purchasing reinsurance; 
E. "qualified United States financial institution" means an institution that: . 
(1) . for purposes of Paragraphs (3) and (4) of Subsection B of Section 16 [59A-12E- 16 NMSA 
1978] of the Credit for Reinsurance Act: 
(a) -is organized, or in the case of a United States office of a foreign banking organiza- 
tion, licensed pursuant to laws of the United States or any state thereof; 
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(b) is regulated, supervised and examined by federal or state authorities having regu- 
latory authority over banks and trust companies; and 

(c) has been determined by either the superintendent or the securities valuation of- 
fice of the national association of insurance commissioners to meet such standards of financial 
condition and standing as are considered necessary and appropriate to regulate the quality of 
financial institutions whose letters of credit will be acceptable to the superintendent; or 

(2) for purposes of those provisions of the Credit for Reinsurance Act specifying those in- 
stitutions that are eligible to act as a fiduciary of a trust: 

(a) is organized, or in the case of a United States branch or agency office of a foreign 
banking organization, licensed, pursuant to the laws of the United States or any state thereof and 
has been granted authority to operate with fiduciary powers; and 

(b) is regulated, supervised and examined by federal or state authorities having regu- 
latory authority over banks and trust companies; . 

F. "reciprocal jurisdiction" means a jurisdiction that meets one of the following descriptions: 
(1) anon-United-States jurisdiction that is subject to an in-force covered agreement with 
the United States, each within its legal authority, or, in the case of a covered agreement between 
the United States and the European Union, is a member state of the European Union. For pur- 
poses of this paragraph, a "covered agreement" is an agreement entered into pursuant to the 
Dodd-Frank Wall Street Reform and Consumer Protection Act that is currently in effect or in a 
period of provisional application and addresses the elimination, under specified conditions, of col-: 
lateral requirements as a condition for entering into any reinsurance agreement with a ceding in- 
surer domiciled in this state or for allowing the ceding insurer to recognize credit for reinsurance; 
(2) a United States jurisdiction that meets the requirements for accreditation pursuant 
to the national association of insurance commissioners financial standards and accreditation pro- 
gram; or 
(3) a qualified jalistiotion, as determined by the superintendent pursuant to Section 8 
[59A-12E-8 NMSA 1978] and Subsection A of Section 9 [59A-12EK-9 NMSA 1978] of the Credit 
for Reinsurance Act, which is not otherwise described in Paragraph (1) or (2) of Subsection F of 
Section 2 [59A-12E-2 NMSA 1978] of the Credit for Reinsurance Act and which meets certain ad- 
ditional requirements, consistent with the terms and conditions of in-force covered agreements, as 
specified by the superintendent in rule; and 
G. "superintendent" means the superintendent of insurance. 


History: Laws 2022, ch. 35, § 2. Cross references. — For the Dodd-Frank Wall Street 
Compiler's notes. — Laws 2022, ch. 35, § 2 was not Reform and Consumer Protection Act, see 12 U.S.C, 
enacted as part of the Insurance Code, but was compiled Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
there for the convenience of the user. tained an emergency clause and was approved March 2, 
2022. 


59A-12E-3. Credit allowed a domestic ceding insurer. 


A. Credit for reinsurance shall be allowed a domestic ceding insurer as either an asset or a re- 
duction from liability on account of reinsurance ceded only when the reinsurer meets the require- 
ments of the Credit for Reinsurance Act. The superintendent shall adopt and promulgate rules for: 

(1) specific additional requirements relating to or setting forth the valuation of assets or 
reserve credits; 

(2) the amount and forms of security supporting reinsurance arrangements described in 
Section 17 [59A-12E-17 NMSA 1978] of the Credit for Reinsurance Act; and 

(3) the circumstances pursuant to which credit shall be reduced or eliminated. 

B. Credit for reinsurance shall be allowed a domestic ceding insurer pursuant to this section 
only for cessions of those kinds or classes of business for which the assuming insurer is licensed 
or otherwise permitted to write or assume in its state of domicile or, in the case of a United States 
branch of an alien assuming insurer, in the state through which it is entered and licensed to trans- 
act insurance or reinsurance. 
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C. . Credit for reinsurance shall be allowed a domestic ceding insurer pursuant to this section 
only if the applicable requirements of Subsection F of Section 13 [59A-12E-13 NMSA 1978] of the 
Credit for Reinsurance Act have been satisfied. 

D. Credit for reinsurance shall be allowed 'a:domestic pear insurer when the reinsurance is 
ceded to an assuming insurer: 

(1) that is licensed to transact insurance or reinsurance in ‘this state or is accredited by 
the superintendent as a reinsurer in this state; or 

(2) that is domiciled in, or in the case of a United States boandll of an alien assuming 
insurer, is entered through, a state that employs standards regarding credit for reinsurance sub- 
stantially similar to those applicable pursuant to the Credit for Reinsurance Act and the assum- 


ing insurer or United States branch of an alien assuming insurer maintains a surplus as regards | 


policyholders in an amount not less than twenty million dollars ($20,000,000) and submits to the 
authority of the superintendent to examine its books and records; provided that the requirements 
of this paragraph shall not apply to reinsurance ceded and assumed pursuant to pooling arrange- 
ments among insurers within a single holding company system; and 

(3) that maintains a trust fund ina qualified United States financial institution as defined 
in Paragraph (2) of Subsection E, of Section 2. [59A-12E-2 NMSA 1978] of the Credit:for Reinsur- 
ance Act for the payment of the valid claims of its United States ceding insurers, their assigns and 
successors in interest; provided that to enable the superintendent to determine the sufficiency of 
the trust fund, the assuming insurer shall report annually to the superintendent information sub- 
stantially the same as that required to:be reported on the national association of insurance com- 
missioners annual statement form by licensed insurers; and further provided that the assuming 
insurer shall submit to examination of its books and records by the superintendent and bear the 
expense of examination. 

E. Credit for reinsurance shall not be allowed pursuant to Paragraph (3) of Subsection D of 
Section 3 [59A-12E-3 NMSA 1978].of the Credit for Reinsurance Act unless the form of the trust 
pursuant to Subsection D of this section and any amendments to the trust have been approved by: 

(1) -the regulator of insurance of the state where the trust is domiciled; or |, 
(2) . the regulator of insurance of another state that, pursuant to the terms of the trust in- 
strument, has accepted principal regulatory oversight of the trust. 


History: Laws 2022, ch. 35, § 3. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 3 was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022, 


there for the convenience of the user. 


59A-12E-4. Trusts; trust amendments. 


A. The form of the trust pursuant to Subsection D of Section 3 [59A-12E-3 NMSA 1978] of the 
Credit for Reinsurance Act-and ,any trust amendments shall.be filed withthe regulator of insur- 
ance of every state in which the ceding insurer beneficiaries of the trust are Beene Sag 

B. The trust instrument shall: 

(1) provide that contested claims shall be valid ane enforceable upon the final order of any 
court of competent jurisdiction in the United States; and 

(2) vest legal title to its assets in its trustees for the benefit of the assuming insurer's 
United States ceding insurers, their assigns and successors in interest. 

C. The trust and the assuming insurer afaik be subject to examination as determined tf the 
superintendent. 


D. The trust shall remain in effect for as ibe as’'the assuming insurer has Suis anOinsg obliga- 


tions due pursuant to the reinsurance agreements subject to the trust. 

K. No later than February 28 of each year,'the trustee of the trust shall report to the superin- 
tendent in writing the balance of the trust and a list of the trust's investments at the preceding 
year's end and shall certify: the date of termination of the trust, if so aaa or certify that the 
trust will not expire prior to the following December 31. : 


724 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


59A-12E-5 CREDIT FOR REINSURANCE 59A-12K-6 


. History: Laws 2022, ch. 35, § 4. Emergency clauses. — Laws 2022, ch, 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 4 was ‘not _ tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled * 2022. 


there for the convenience of the user. 


59A-12E-5. Accreditation of reinsurers. 


Credit shall be allowed when the reinsurance is ceded to an assuming insurer that is accredited 
by the superintendent as a reinsurer in this state. To be eligible for accreditation, a reinsurer shall: 

A. file with the superintendent evidence of its submission to the state's jurisdiction; 

B. ‘submit to the superintendent's authority to examine its books and records; 

C. be licensed to transact insurance or reinsurance in at least one state, or in the case of a 
United States branch of an alien assuming insurer, be entered through and licensed to transact 
insurance or reinsurance in at least one state; 

D. file annually with the superintendent a copy of its annual statement filed with the insur- 
ance department of its state of domicile and a copy of its most recent audited financial statement; 
and 

EK. demonstrate to the satisfaction of the superintendent that it has adequate financial capac- 
ity to meet its reinsurance obligations and is otherwise qualified to assume reinsurance from 
domestic insurers, provided that an assuming insurer is deemed to meet this requirement as of 
the time of its application if it maintains a surplus as regards policyholders in an amount not less 
than twenty million dollars ($20,000,000) and its accreditation has not been denied by. the super- 
intendent within ninety days after submission of its application. 


History: Laws 2022, ch. 35,§ 5.) Emergency clauses. — Laws 2022,.ch: 35, § 20 con- 


Compiler's notes. — Laws 2022, ch. 35, § 5 was not tained’an’ emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled , 2022. ' 


there for the convenience of the user. 


59A-12E-6. Trust requirements. 


A. . The trust fund for a single assuming insurer shall consist of funds in,trust.in an amount 
not less than the assuming insurer's liabilities attributable to reinsurance ceded by United States 
ceding insurers, and, in addition, the assuming insurer shall maintain a trusteed surplus of not 
less than twenty million dollars ($20,000,000), except as provided in Subsection B of this section. 

B. At any time after the assuming insurer has permanently discontinued underwriting new 
business secured by the trust for at least three full years, the government agency with principal 
regulatory oversight of the trust may authorize a reduction in the required trusteed surplus, but 
only after a finding, based on an assessment of the risk, that the new required surplus level is 
adequate for the protection of United States ceding insurers, policyholders and claimants in light 
of reasonably foreseeable adverse loss development. The risk assessment may involve an actu- 
arial review, including an independent analysis of reserves and cash flows, and shall consider all 
material risk factors, including, when applicable, the lines of business involved, the stability of 
the incurred loss estimates and the effect of the surplus requirements on the assuming insurer's 
liquidity or solvency. The minimum required trusteed surplus shall’not be reduced to an amount 
less than thirty percent of the assuming insurer's liabilities attributable to reinsurance ceded by 
United States ceding insurers covered by the trust. 

C. In the case of a group including incorporated and individual unincorporated underwriters: 

(1) “for reinsurance ceded pursuant to reinsurance agreements with an inception, amend- 
ment or renewal date on or after January 1, 1993, the trust shall consist of a trusteed account in 
an amount not less than the respective underwriters several liabilities attributable to business 
ceded by United-States-domiciled ceding insurers to any underwriter of the group; 

(2) for reinsurance ceded pursuant to reinsurance agreements with an inception date on 
or before December 31, 1992, and not amended or renewed after that date, notwithstanding the 
other provisions of the Credit for Reinsurance Act, the trust shall consist of a trusteed account in 
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an amount not less than the respective underwriters' several insurance and reinsurance liabilities 
attributable to business written in the United States; __ 

(3) in addition to the trusts provided for in Paragraphs (1) and (2) of this subsec- 
tion, the group shall maintain in trust a trusteed surplus of which one hundred million dollars 
($100,000,000) shall be held jointly for the benefit of the United-States-domiciled ceding insurers 
of any member of the group for all years of account; 

(4) the incorporated members of the group shall not be engaged in any business other than 
underwriting as a member of the group and shall be subject to the same level of regulation and 
solvency control by the group's domiciliary regulator as are the unincorporated members; and 

(5) within ninety days after its financial statements are due to be filed with the group's 
domiciliary regulator, the group shall provide to the superintendent an annual certification by 
the group's domiciliary regulator of the solvency of each underwriter member; or if a certification 
is unavailable, financial statements, prepared by independent public accountants, of each under- 
writer member of the group. 

D. In the case of a group of incorporated underwriters under common administration, the 
group shall: — 

(1) have continuously transacted an insurance business outside the United States for at 
least three years immediately prior to making application for accreditation; 

(2) maintain aggregate policyholders' surplus of at least ten billion dollars ($10,000,000,000); 

(3) maintain a trust fund in an amount not less than the group's several liabilities attrib- 
utable to business ceded by United-States-domiciled ceding insurers to any member of the group 
pursuant to reinsurance contracts issued in the name of the group; 

(4) maintain a joint trusteed surplus of which one hundred million dollars ($100,000 ,000) 
shall be held jointly for the benefit of United-States-domiciled ceding insurers of any member of 
the group as additional security for these liabilities; and 

(5) within ninety days after its financial statements are due to be filed with the group's 
domiciliary regulator, make available to the superintendent an annual certification of each under- 
writer member's solvency by the member's domiciliary regulator and financial statements of each 
underwriter member of the group prepared by its independent public accountant. 


History: Laws 2022, ch. 35, § 6. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 6 was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there for the convenience of the user. 


59A-12E-7. Certified reinsurers; qualifications. 


A. _Credit shall be allowed when the reinsurance is ceded to an assuming insurer that has been 
certified by the superintendent as a reinsurer in the state and complies with this section and se- 
cures its obligations in accordance with the requirements of Sections 7 [59A-12E-7 NMSA 1978] 
through 9 [59A-12E-9 NMSA 1978] of the Credit for Reinsurance Act. To be eligible for certifica- 
tion, the assuming insurer shall: 

(1). be domiciled and licensed to transact insurance or reinsurance in a qualified jurisdic- 
tion, as determined by the superintendent pursuant to Section 8 [59A-12E-8 NMSA 1978] and 
Subsection A of Section 9 of the Credit for Reinsurance Act; 

(2) maintain minimum capital and surplus, or its equivalent, in an amour, to be deter- 
mined by the superintendent pursuant to rule; 

(3) maintain financial strength ratings from two or more rating agencies deemed are 
able by the superintendent pursuant to rule; 

(4) agree to submit to the jurisdiction of this state, appoint the superintendent as its Bees 
for service of process in the state and agree to provide security for one hundred percent of the as- 
suming insurer's liabilities attributable to reinsurance ceded by United States ceding insurers if it 
resists enforcement of a final United States judgment; 

(5) agree to meet applicable information filing requirements as determined by the super- 
intendent, both with respect to an initial application for certification and on an ongoing basis; and 
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(6) satisfy any other requirements for certification deemed relevant by the superinten- 
dent. 

B. An association, including incorporated and individual unincorporated underwriters, may be 
a certified reinsurer. To be eligible for certification, in addition to satisfying the requirements of 
Subsection A of this section: 

(1) the association shall satisfy its minimum capital and surplus requirements through 
the capital and surplus equivalents, net of liabilities, of the association and its members, which 
shall include a joint central fund that may be applied to any unsatisfied obligation of the associa- 
tion or any of its members, in an amount determined by the superintendent to provide adequate 
protection; - 

(2) the incorporated members of the association shall not be engaged in any business other 
than underwriting as a member of the association and shall be subject to the same level of regu- 
lation and solvency control by the association's domiciliary regulator as are the unincorporated 
members; and 
| (3) within ninety days after its financial statements are due to be filed with the associa- 
tion's domiciliary regulator, the association shall provide to the superintendent an annual certifi- 
cation by the association's domiciliary regulator of the solvency of each underwriter member or, if 
a certification is unavailable, financial statements prepared by a PCat public accountants, of 
each underwriter member of the association. 


History: Laws 2022, ch. 35, § 7. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 7 was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 
there for the convenience of the user, 


59A-12E-8. Qualified jurisdictions. 


A. The superintendent shall create and publish a list of qualified jurisdictions under which an 
assuming insurer licensed and domiciled in such jurisdiction. is eligible to be considered for certifi- 
cation by the superintendent as a certified reinsurer. 

B. To determine whether the domiciliary jurisdiction of a non- -United- States- -assuming in- 
surer is eligible to be recognized as a qualified jurisdiction, the superintendent shall evaluate 
the appropriateness and effectiveness of the reinsurance supervisory system of the jurisdic- 
tion, both initially and on an ongoing basis, and consider the rights, benefits and the extent of 
reciprocal recognition afforded by the non-United-States jurisdiction to reinsurers licensed and 
domiciled in the United States. A qualified jurisdiction shall agree to share information and 
cooperate with the superintendent with respect to.all certified reinsurers domiciled within that 
jurisdiction. A jurisdiction shall not be recognized as a qualified jurisdiction if the superinten- 
dent has determined that the jurisdiction does not adequately and promptly:enforce final United 
States judgments and arbitration awards. Additional factors may be considered in the discretion 
of the superintendent, 

C. The superintendent shall consider a list of qualified jurisdictions published through the 
national association of insurance commissioners committee process in determining qualified juris- 
dictions. If the superintendent approves a jurisdiction as qualified that does not appear on a list 
of qualified jurisdictions, the superintendent shall provide thoroughly documented. justification in 
accordance with criteria to be developed by rule. 

D. United States jurisdictions that meet the requirement for accreditation pursuant to the na- 
tional association of insurance commissioners financial standards and accreditation program shall 
be recognized as qualified jurisdictions. 


History: Laws 2022, ch. 35, § 8. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 8 was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there for the convenience of the user. 
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59A-12E-9. Certified reinsurers; ratings; required security. 


A. If a certified reinsurer's domiciliary jurisdiction. ceases to be.a qualified jurisdiction, the su- 
perintendent may suspend the certified reinsurer's. certification indefinitely, in lieu of revocation. 

B. The superintendent shall assign a rating to each certified reinsurer, giving due consider- 
ation to the financial strength ratings that have. been assigned by rating agencies deemed accept- 
able to the superintendent pursuant to rule. The superintendent shall publish a list of all certified 
reinsurers and their ratings. 

C. A certified reinsurer shall secure obligations assumed from United States ceding i insurers 
pursuant to this section at a level consistent with its rating, as specified in rules promulgated. by 
the superintendent. 

D. For a domestic ceding i insurer to qualify fon full cera statement edie for reinsurance 
ceded to a certified reinsurer, the certified reinsurer shall maintain security in a form acceptable 
to the superintendent and consistent with the provisions of this section or in a multi-beneficiary 
trust in accordance with Paragraph (3) of Subsection D and Subsection E of Section 3 [59A-12E-3 
NMSA 1978] and Sections 4. [59A-12E-4 NMSA 1978] and 6 [59A-12E-6 NMSA 1978] of the Credit 
for Reinsurance Act, except as otherwise provided in this section. 

E. If acertified reinsurer maintains a trust to fully secure its obligations subject to Paragraph 
(3) of Subsection D and Subsection E of Section 3 and Sections 4 and 6 of the Credit for Reinsur- 
ance Act and chooses to secure its obligations incurred as a certified reinsurer in the form of a 
multi-beneficiary trust, the certified reinsurer shall maintain separate trust accounts for its obli- 
gations incurred pursuant to reinsurance agreements issued or renewed as a certified'reinsurer 
with reduced security as permitted by this section or comparable laws of other United States 
jurisdictions and for its obligations subject to Paragraph (3) of Subsection D and Subsection E 
of Section 3 and Sections 4 and 6 of the Credit for Reinsurance Act. It shall be a condition to the 
grant of certification pursuant to Sections 7 [59A-12E-7 NMSA 1978] through 9 [59A-12E-9 NMSA 
1978] of the Credit for Reinsurance Act that the certified reinsurer shall have bound itself, by the 
language of the trust and agreement with the government agency with principal regulatory over- 
sight of each such trust account, to fund, upon termination of any such trust account, out of the 
remaining surplus of such trust any deficiency of any other such trust account. 

F. The minimum trusteed surplus requirements provided in Paragraph (3) of Subsection D and 
Subsection E of Section 3 and Sections 4 and 6 of the Credit for Reinsurance Act are not appli- 
cable with respect to a multi-beneficiary trust maintained by a certified reinsurer for the purpose 
of securing obligations incurred pursuant to this section, except that such trust shall maintain a 
minimum trusteed surplus of ten million dollars ($10,000,000). 

G. With respect to obligations incurred by a certified reinsurer pursuant to this section, if the 
security is insufficient, the’ superintendent shall reduce thé allowable credit by an amount pro- 
portionate to the deficiency, and the superintendent may impose further reductions in allowable 
credit upon finding that there is a bh sesbinebi risk that the 0 reinsurer' g obligations wie not 
be paid in full when due. 

H. For purposes of this section, a certified reinsurer are éérbiflcation has been terminated 
for any reason shall be treated as a certified reinsurer required to secure one hundred percent of 
its ‘obligations. As used in this subsection, "terminated" refers = revocation, suspension, voluntary 
surrender and inactive status. 

I. If the superintendent continues to assign a higher rating as permitted by Sections 3 through 
15 [59A-12E-15 NMSA 1978] of the Credit for Reinsurance Act, the requirement to secure one 
hundred percent of its’ obligations does not apply to’a certified reinsurer in inactive status or toa 
reinsurer whose certification has been suspended. 

J. If an applicant for certification has been certified asa reinsurer in an accredited jurisdic. 
tion, the superintendent may defer to that jurisdiction's certification and may defer to the rating 
assigned by that jurisdiction, and such assuming insurer shall be considered to be a certified rein- 
surer in this state. 

K. A certified reinsurer that ceases to assume new business in this state may request to main- 
tain its certification in inactive status in order to continue to qualify for a reduction in security for 
its in-force business. An inactive certified reinsurer shall continue to comply with all applicable 
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requirements of this section, and the superintendent shall assign a rating that takes into account, 
if relevant, the reasons why the reinsurer is not assuming new business. 


History: Laws 2022, ch. 35, § 9. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 


Compiler's notes. — Laws 2022, ch. 35, § 9 was = tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there for the convenience of the user. 


59A-12E-10. Reciprocal jurisdiction reinsurers. 


A. Credit shall be allowed when reinsurance is ceded to an assuming insurer meeting each of 
the following conditions: 

(1) the assuming insurer shall have its head office or be domiciled in, as applicable, and be 
licensed in a reciprocal jurisdiction; 

(2) the assuming insurer shall have and maintain, on an ongoing basis, minimum capital 
and surplus, or its equivalent, calculated according to the methodology of its domiciliary jurisdic- 
tion, in an amount,to be set forth in rules promulgated pursuant to Section 17 [59A-12E-17 NMSA 
1978] of the Credit for Reinsurance Act; provided that if the assuming insurer is an association, 
including incorporated and individual unincorporated underwriters, it shall have and maintain, 
on an ongoing basis, minimum capital and surplus equivalents, net of liabilities, calculated accord- 
ing to the methodology applicable in its domiciliary jurisdiction, and a central fund containing a 
balance in amounts to be set forth in rules promulgated PULSUADL to Section 17 of the Credit for 
Reinsurance Act; 

(3) the assuming insurer shall have and maintain, on an ongoing basis, a minimum sol- 
vency or capital ratio, as applicable, which will be set’forth in rules promulgated pursuant to Sec- 
tion 17 of the Credit for Reinsurance Act; provided that if the assuming insurer is an association, 
including incorporated and individual unincorporated underwriters; it shall have and maintain, 
on an ongoing basis, a minimum solvency or capital ratio in the reciprocal jurisdiction where the 
assuming insurer has its head office or is domiciled, as applicable, and is also licensed; 

(4) the assuming insurer shall agree and provide adequate assurance to the superinten- 
dent in a form specified by the superintendent pursuant to rule, as follows: 

(a) the assuming insurer shall provide prompt written notice and explanation to the 
superintendent if it falls below the minimum requirements set forth in Paragraphs (2) and (3) of 
this subsection or if ee regulatory action is taken against it for serious noncompliance with ap- 
plicable law; 

(b) the assuming insurer shall cOneduit in writing to the jurisdiction of the courts of 
this state and to the appointment of the superintendent as agent for service of process; provided 
that the superintendent may require that consent for service of process be provided to the super- 
intendent and included in each reinsurance agreement; and further provided that nothing in this 
subparagraph shall limit or in any way alter the capacity of parties to a reinsurance agreement 
to agree to alternative dispute resolution mechanisms, except to the extent such agreements are 
unenforceable pursuant to applicable insolvency or delinquency laws; 

(c) the assuming insurer shall consent in writing to pay all final patlewocntas wherever 
enforcement is sought, obtained by a ceding insurer or its legal successor, that have been declared 
enforceable in the jurisdiction where the judgment was obtained; | 

(d) each reinsurance agreement shall include a provision requiring the assuming in- 
surer to provide security in an amount equal to one hundred percent of the assuming insurer's 
liabilities attributable to reinsurance ceded pursuant to that agreement if the assuming insurer 
resists enforcement of a final judgment that is enforceable pursuant to the law of the jurisdiction 
in which it was obtained or a properly enforceable arbitration award, whether obtained by the ced- 
ing insurer or by its legal successor on behalf of its resolution estate; and . 

(e) the assuming insurer shall confirm that it is not currently participating in any 
solvent scheme of arrangement that involves this state's ceding insurers and shall agree to no- 
tify the ceding insurer and the superintendent and to provide security in an amount equal to one 
hundred percent of the assuming insurer's liabilities to the ceding insurer, should the assuming 
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insurer enter into such:a solvent scheme of arrangement; provided that such security shall be in 
a form consistent with the provisions of the Credit: for Reinsurance Act and as specified by the 
superintendent in rule; 

(5) the assuming insurer or its ogalks successor shall provide, if requested by the superin- 
tendent, on behalf of itself and any legal predecessors, certain documentation to the superinten- 
dent as specified by the superintendent in rule; 

(6) the assuming insurer shall maintain a practice of prompt payment of claims pursuant 
to reinsurance agreements pursuant to criteria set forth in rule; and 

(7) the assuming insurer's supervisory authority shall'confirm to the superintendent on 
an annual basis, as of the preceding December 31 or at the annual date otherwise statutorily re- 
ported to the reciprocal jurisdiction, that the assuming insurer complies with the requirements set 
forth in Paragraphs (2) and (3) of this subsection. 

B. Nothing in this section precludes an assuming insurer from providing the superintendent 
with information ona plana basis. 


History: Laws 2022, ch. 35, § 10. , Emergency clauses. — Laws 2022, ch. 35, § 20 con- 


Compiler's notes. — Laws 2022, ch. 35,8 10 was not ' tained an emergency clause and ak approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there for the convenience of the user. 


59A-12E-11. Reciprocal jurisdictions. 


A. The superintendent shall timely create and publish a list of reciprocal jurisdictions, A list 
of reciprocal jurisdictions shall be published through the national association of insurance com- 
missioners committee process, The superintendent's list shall include any reciprocal jurisdiction 
as defined in Paragraphs (1) and (2) of Subsection F of Section 2 [59A-12E-2 NMSA 1978] of the 
Credit for Reinsurance Act and shall consider any, other reciprocal jurisdiction included on the 
national association.of insurance commissioners list, The superintendent may approve. a jurisdic- 
tion that does not. appear on the national association of insurance commissioners list of reciprocal 
jurisdictions in accordance with criteria to be developed pursuant to rules adopted by the super- 
intendent. 

B. The superintendent may remove a ori has from the list of reciprocal piece upon 
a determination that the jurisdiction no longer meets the requirements of a reciprocal jurisdiction, 
in accordance with.a.process set forth in rules adopted by the superintendent, except that the su- 
perintendent shall not remove from the list a reciprocal jurisdiction as defined in Paragraphs (1) 
and (2) of Subsection F of Section 2 of the Credit for Reinsurance Act. Upon removal of a reciprocal 
jurisdiction from the list, credit for. reinsurance ceded to an assuming insurer that has its home 
office or.is domiciled in that jurisdiction shall be allowed, if otherwise,allowed pursuant to the 
Credit for Reinsurance Act.. 


History: Laws 2022, ch. 35, § 11. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 


Compiler's notes. — Laws 2022, ch. 35, § 11 was not tained an pmereenry clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there’for the convenience of the ‘user. 


59A-12E-12. Reciprocal jurisdiction assuming insurers. 


A. The superintendent shall timely create and publish a list of reciprocal jurisdiction assuming 
insurers that have satisfied the conditions set forth in this section and to which cessions shall be 
granted credit. The superintendent may add an assuming insurer to the list if a national associa- 
tion of insurance commissioners accredited jurisdiction has added the assuming insurer to its list 
of assuming insurers or if, upon initial eligibility for credit for reinsurance, the assuming insurer 
submits the information to the superintendent as required pursuant to Paragraph (4) of Subsec- 
tion A of Section 10 [59A-12E-10 NMSA 1978] of the Credit for Reinsurance Act and complies with 
any additional requirements that the superintendent may impose by rule, except to the extent 
that they conflict with an applicable covered agreement. . 
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B. Ifthe superintendent determines that an assuming insurer no longer meets one or more of 
the requirements pursuant to this section, the superintendent may revoke or suspend the eligibil- 
ity of the assuming insurer for recognition pursuant to this section in accordance with procedures 
set forth in rule. 

C. While an assuming insurer's eligibility is suspended, no reinsurance Arabtec issued, 
amended or renewed after the effective date of the suspension qualifies for credit except to the 
extent that the assuming insurer's obligations pursuant to the contract are secured in accordance 
with Section 16 [59A-12E-16 NMSA 1978] of the Credit for Reinsurance Act. - 

D. Ifan assuming insurer's eligibility is revoked, no credit for reinsurance may be granted af- 
ter the effective date of the revocation with respect to any reinsurance:agreements entered into by 
the assuming insurer, including reinsurance agreements entered into prior to the date of revoca- 
tion, except to the extent that the assuming insurer's obligations pursuant to the contract are se- 
cured in a form acceptable to the superintendent and consistent with wid provisions of Section 16 
of the Credit for Reinsurance Act: 

E. If subject to a legal process of rehabilitation, liquidation or conservation, as applccbia; the 
ceding insurer or its representative may seek and, if determined appropriate by the court in which 
the proceedings are pending, may obtain an order pegs’ that the assuming insurer post secu- 
rity for all outstanding ceded liabilities. 

F. Nothing in this section shall limit or in any way alter the capacity of parties to a reinsurance 
agreement to agree on requirements for security or other terms in that reinsurance agreement, 
except as-expressly prohibited by the Credit for Reinsurance Act or other applicable law or rule. 


History: Laws 2022, ch. 35, § 12. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 


Compiler's notes. — Laws 2022, ch. 35, § 12 was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there for the convenience of the user. 


59A-12E-13. Agreements of reciprocal jurisdiction reinsurers. 


A. With respect to reciprocal jurisdiction reinsurers, credit may be taken pursuant to this sec- 
tion only for reinsurance agreements entered into, amended or renewed on or after the effective 
date of the Credit for Reinsurance Act and only with respect to losses incurred and reserves re- 
ported on or after the later of: 

(1) the date on which the assuming insurer has met all eligibility requirements pursuant 
to Section 10 [59A-12E-10 NMSA 1978] of the Credit for Reinsurance Act; and 
(2) the effective date of the new reinsurance agreement, amendment or renewal. 

B. This section does not alter or impair a ceding insurer's right to take credit for reinsurance, 
to the extent that credit is not available pursuant to this section, as long as the reinsurance quali- 
fies for credit pursuant to any other applicable provision of the Credit for Reinsurance Act. 

C. Nothing in this section shall authorize an assuming insurer to withdraw or reduce the se- 
curity provided pursuant to any reinsurance agreement except as permitted by the terms of the 
agreement. 

D. Nothing in ‘this section shall limit, or in any way alter the capacity of parties to any reinsur- 
ance agreement to renegotiate the agreement, 

E. Credit shall be allowed when the reinsurance is ceded to an assuming insurer not» meeting 
the requirements of Sections 3 [59A-12E-3 NMSA 1978] through 12 [59A-12E-12 NMSA 1978] and 
Subsections A through D of Section 13 [59A-12E-18 NMSA 1978] of the Credit for Reinsurance 
Act, but only as to the insurance of risks located in jurisdictions where the reinsurance is required 
by applicable law or regulation of that jurisdiction. 

F. Ifthe assuming insurer is not'licensed, accredited or certified to transact insurance or rein- 
surance in this state, the credit permitted by Paragraphs (2) and (3) of Subsection D of Section 3, 
Section 4 [59A-12E-4 NMSA 1978] and Subsections A through C of Section 6,[59A-12E-6 NMSA 
1978] of the Credit for Reinsurance Act shall not be allowed unless the sia ed insurer agrees in 
the reinsurance agreements: 
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(1) that in the event of the failure of the assuming insurer to perform its obligations pur- 
suant to the terms of the reinsurance agreement, the assuming insurer, at the request of the ced- 
ing insurer, shall submit to the jurisdiction of any court of competent jurisdiction in any state of 
the United States; will comply with all requirements necessary to give the court jurisdiction; and 
will abide by the final decision of the court or of any appellate court in the event of an appeal; and 

(2) to designate the superintendent or a designated attorney as its true and lawful attor- 
ney upon whom may be served any lawful process in any action, suit or proceeding instituted by 
or on behalf of the ceding insurer; provided that this subsection is not intended to conflict with or 
override the obligation of the parties to a reinsurance agreement to arbitrate their disputes, if this 
obligation is created in the agreement. 

G. Ifthe assuming insurer does not meet the requirements of this section, Subsections B and 
D of Section 3 and Sections 10 [59A-12E-10 NMSA 1978] through 13 of the Credit for Reinsurance 
Act, the credit permitted by Paragraph (3) of Subsection D of Section 3, Subsection E of Section 3 
and Sections 4 and 6 of the Credit for Reinsurance Act shall not be allowed unless the assuming 
insurer agrees in the trust agreements to the following conditions: 

(1) notwithstanding any other provision in the trust instrument, if the trust fund is inad- 
equate because it contains an amount less than the amount required by Section 6 of the Credit for 
Reinsurance Act, or if the grantor of the trust has been declared insolvent or placed into receiver- 
ship, rehabilitation, liquidation or similar proceedings pursuant to the laws of its state or country 
of domicile, the trustee shall comply with an order of the government agency with regulatory 
oversight over the trust or with an order of a court of competent jurisdiction directing the trustee 
to transfer to the government agency with regulatory oversight all of the assets of the trust fund; 

(2) the assets shall be distributed by and claims shall be filed with and valued by the gov- 
ernment agency with regulatory oversight in accordance with the laws of the state in which the 
trust is domiciled that are applicable to the liquidation of domestic insurance companies; 

(3) if the government agency with regulatory oversight determines that the assets of the 
trust fund or any part of the fund are not necessary to satisfy the claims of the United States ced- 
ing insurers of the grantor of the trust, the assets or part of the assets shall be returned by the 
government agency with regulatory oversight to the trustee for distribution in accordance with 
the trust agreement; and : 

(4) the grantor shall waive any right otherwise available to it pursuant to United States 
law that is inconsistent with this subsection. 


History: Laws 2022, ch. 35, § 13. ; Emergency clauses, — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch, 35, § 13 was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was paasanare » 2022. 


there for, the convenience of the user. 


59A-12E-14. Revocation of accreditation or certification. 


A. If an accredited or certified reinsurer ceases to meet the requirements for accreditation or 
certification, the superintendent may syapend or revoke the reinsurer's accreditation or certifica- 
tion. 

B. The superintendent shall give the reinsurer notice and opportunity for heating: The suspen- 
sion or revocation shall not take effect until after the superintendent's order on hearing unless: 

(1) the reinsurer waives its right to hearing; 

(2) >the superintendent's order is based on regulatory action by the reinsurer's domicili- 
ary jurisdiction or the voluntary surrender or termination of the reinsurer's eligibility to transact 
insurance or reinsurance business in its domiciliary jurisdiction or in the primary certifying state 
of the reinsurer pursuant to Subsection J of Section 9 [59A-12E-9 NMSA 1978] of the Credit for 
Reinsurance Act; or 

(3). the superintendent finds that an emergency requires immediate bcktolr anda court of 
competent jurisdiction has not stayed the superintendent's action. 

C. While a reinsurer's accreditation or certification is suspended, no reinsurance contract is- 
sued or renewed after the effective date of the suspension qualifies for credit except to the extent 
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that the reinsurer's obligations pursuant to the contract.are secured in accordance with Section 16 
[59A-12K-16 NMSA 1978] of the Credit for Reinsurance Act. If a reinsurer's accreditation or certi- 
fication is revoked, no credit for reinsurance shall be granted after the effective date of the revoca- 
tion, except to the extent that the reinsurer's obligations pursuant to the contract are secured in 
accordance with Subsections C through I of Section 9 or Section 16 of the Credit for Reinsurance 
Act. 


History: Laws 2022, ch. 35, § 14. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 14 was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there for the convenience of the user. 


59A-12E-15. Concentration of risk. 


A. A ceding insurer shall take steps to manage its reinsurance recoverables proportionate to 
its own book of business. A domestic ceding insurer shall notify the superintendent within thirty 
days after reinsurance recoverables from any single assuming insurer, or group of affiliated as- 
suming insurers, exceeds fifty percent of the domestic ceding insurer's last reported surplus to 
policyholders, or after it is determined that reinsurance recoverables from any single assuming 
insurer, or group of affiliated assuming insurers, is likely to exceed this limit. The notification shall 
demonstrate that the exposure is safely managed by the domestic ceding insurer. 

B. A ceding insurer shall take steps to diversify its reinsurance program. A domestic ceding in- 
surer shall notify the superintendent within thirty days after ceding to any single assuming insurer, 
or group of affiliated assuming insurers, more than twenty percent of the ceding insurer's gross writ- 
ten premium in the prior calendar year, or after it has determined that the reinsurance ceded to any 
single assuming insurer, or group of affiliated assuming insurers, is likely to exceed this limit. The 
notification shall demonstrate that the exposure is ee managed by the domestic ceding insurer. 


History: Laws 2022, ch, 35, § 15. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 15. was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022, 


there for the convenience of the user, 


59A-12E-16. Reduction in liability. 


A. An asset or a reduction in liability for the reinsurance ceded by a domestic insurer to an as- 
suming insurer not meeting the requirements of Sections 3 [59A-12E-3 NMSA 1978] through 15 
[59A-12E-15 NMSA 1978] of the Credit for Reinsurance Act shall be allowed in an amount not ex- 
ceeding the liabilities carried by the ceding insurer; provided that the superintendent may adopt 
by rule pursuant to Section 17 [59A-12E-17 NMSA 1978] of the Credit for Reinsurance Act specific 
additional requirements relating to or setting forth: 

(1) the valuation of assets or reserve credits; 

(2) the amount and forms of security supporting reinsurance ‘arrangements described in 
Section 17 of the Credit for Reinsurance Act; and 

(3) the circumstances pursuant to which credit will be reduced or eliminated. 

B. The reduction shall be in the amount of funds held by or on behalf of the ceding insurer, 
including funds held in trust for the ceding insurer, pursuant to a reinsurance contract with the 
assuming insurer as security for the payment of obligations thereunder, if the security is held in 
the United States subject to withdrawal solely by, and under the exclusive control of, the ceding 
insurer; or, in the case of a trust, held in a qualified United States financial institution as defined 
in Paragraph (2) of Subsection E of Section 2 [59A-12E-2 NMSA 1978] of the Credit for Reinsur- 
ance Act. This security may be in the form of: _ 

(1) cash; 

(2) ‘securities listed by the securities valuation office of the national association of insur- 
ance commissioners, including those deemed exempt from filing as defined by the purposes and 
procedures manual of the securities valuation office, and qualifying as admitted assets; 
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(3) clean, irrevocable, unconditional letters of credit issued or confirmed by a qualified 
United States financial institution effective no later than December 31 of the year for which the 
filing is being made and in the possession of, or in trust for, the ceding insurer on or before the oe 
ing date of its annual statement; | 

(4) letters of credit meeting: applicable standards of issuer acceptability as of the ahiod of 
their issuance or confirmation shall, notwithstanding the issuing or confirming institution's subse- 
quent failure to meet applicable standards of issuer acceptability, continue to be acceptable as secu- 
rity until their expiration, extension, renewal, modification or amendment, whichever first occurs; or 

(5) any other form of security acceptable to the superintendent. 


History: Laws 2022, ch. 35, § 16. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 


Compiler's notes. — Laws 2022, ch. 35, § 16 was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. . ~— 


there for the convenience of the user. 


59A-12E-17. Promulgation of rules. 


A. The superintendent shall adopt. yes to recon h the sia a of ae Credit ae Reinsur- 
ance Act. 

B. The superintendent may adopt rules afiblicable to reinsurance arrangements as set forth i in 
Subsection C of this section. 

C. Arule adopted pursuant to Subsections B through G of this section may apply aly to rein- 
surance relating to:: 

(1). life insurance ee with italien nonlevel gross premiums or gidinehteed non- 
level benefits; 

(2) -universal life insurance policies with provisions resulting in the. ability of a patie 
holder to keep a policy in force over a secondary guarantee period; 

(3) variable annuities with guaranteed death or living Denefits, 

(4). long-term care insurance policies; or : 

(5) such other life and health insurance and annuity products as 6 which the station as- 
sociation of insurance commissioners adopts model regulatory requirements with respect, to credit 
for reinsurance. 

D. Arule adopted pursuant to Paragraph (1) or (2) of Subsection C of this section may apply to 
any treaty containing: 

(1) policies issued on or after January 1, 2015; or 

(2) policies issued prior to January 1, 2015, if risk pertaining to yen pre-2015 policies is 
ceded in connection with the treaty, in whole or in part, on or after January 1, 2015, 

E. A rule adopted pursuant to Subsections B through G of this section may require the ced- 
ing insurer, in calculating the amounts or forms of security required to be held pursuant to rules 
promulgated pursuant to the Credit for Reinsurance Act, to use the valuation manual adopted by 
the national association of insurance commissioners pursuant to Paragraph (1) of Section 11B of 
the national association of insurance commissioners standard valuation law, including all amend- 
ments adopted by the national association of insurance commissioners and i in effect on the date as 
of which the calculation is made, to the extent applicable. 

F. Arule adopted pursuant to Subsections B through G of this section shall not apply to ces- 
sions to an assuming insurer that: 

(1) meets the conditions set forth in Sections 10 [59A-12E-10 NMSA 1978] through 12 
[59A-12E-12 NMSA 1978] and Subsections A through D of Section 13 [59A-12E- 13 NMSA 1978] of 
the Credit for Reinsurance Act; — 

(2) is certified in this state; or 

(3) maintains at least two hundred fifty million dollars ($250, 000,000) in capital and sur- 
plus when determined in accordance with the national association of insurance commissioners 
accounting practices and procedures manual, including all amendments thereto adopted by the 
national association of insurance commissioners, peeling the impact of any permitted or pre- 
scribed practices; and . 
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(4) is licensed in at least twenty-six states; or 
(5) is licensed in at least ten states, and licensed or accredited in at least thirty-five states. 
G. ‘The authority to adopt rules pursuant to Subsections B through F of this section shall not 
limit the superintendent's general authority to adopt rules pursuant to Subsection A of this section. 


History: Laws 2022, ch. 35, § 17. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 17 was not tained an emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there for the convenience of the user. 


59A-12E-18. Insolvency. 


Upon the insolvency of a non-United-States insurer or reinsurer that provides security to fund 
its obligations in the United States in accordance with the Credit for Reinsurance Act, the assets 
representing the security shall be maintained in the United States, and claims shall be filed with 
and valued by the state insurance commissioner with regulatory oversight, and the assets shall be 
distributed, in accordance with the insurance laws of the state in which the trust is domiciled that 
are applicable to the liquidation of domestic United States insurance companies. 


History: Laws 2022, ch. 35, § 18. Emergency clauses. — Laws 2022, ch. 35, § 20 con- 
Compiler's notes. — Laws 2022, ch. 35, § 18 was not tained an’ emergency clause and was approved March 2, 
enacted as part of the Insurance Code, but was compiled 2022. 


there for the convenience of the user. 


ARTICLE 13 
@ 
Adjusters 
Sec. Sec, 
59A-13-1, Scope of article. 59A-13-10. Records of independent adjuster. 
59A-13-2. Definitions, 59A-13-11. Resident claims representative for payment 
59A-13-3. License required. of workers' compensation claims. 
59A-13-3.1, Examination for license. 59A-13-12, Continuing education. 
59A-13-4, Qualifications for license as adjuster. 59A-138-18, Prohibited conduct regarding the adjustment 
59A-13-5, Bond. : and repair of property damage. 
59A-13-6. Emergency adjusters, 59A-13-14. Standards of conduct. 
59A-13-7. Separate license; independent, staff adjusters, 59A-13-15. Contract between public adjuster and in- 
59A-13-8. Powers conferred by adjuster license. sured. 
59A-13-9. Place of business. 59A-13-16. Escrow or trust accounts. 


59A-13-17. Records of public adjuster. 


59A-13-1. Scope of article. 


This article [Chapter 59A, Article 13 NMSA 1978] defines adjusters, requires license, states 
qualifications for licensing, and other requirements of adjusters so acting in this state. As to licens- 
ing procedures, issuance, duration, suspension, revocation or refusal to continue license in general, 
refer to Article 11 [Chapter 59A, Article 11 NMSA 1978] of the Insurance Code. 


History: Laws 1984, ch. 127, § 229. ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 44 Am. 


Jur, 2d Insurance § 1349. 
59A-13-2. Definitions. 


A. For the purposes of Chapter 59A, Article 13 NMSA 1978: 
(1) "adjuster" means.a person that: 
(a) investigates, negotiates, settles or adjusts a loss or claim arising under an in- 
surance contract on behalf of an insurer, insured or self-insurer, for a fee, commission or other 
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compensation; however, an adjuster acting on behalf of an insured shall not ibwnstish 4; negotiate, 
settle or adjust a claim involving personal injury to the insured; and . 

(b) advises the insured of the insured's kt to settlement ad the ictal rights 
to settle, arbitrate and litigate the dispute; | 

(2) “automated claims adjudication system" means a a preprogrammed cabanas eeu 
designed for the collection, data entry, calculation and final resolution of portable qlacttieisal in- 
surance claims that shall: 

(a) only be used by a licensed independent adjuster licensed agent or supervised indi: 
viduals operating pursuant to Subsection C of Section 59A-13-3 NMSA 1978; 

(b) comply with all claims payment requirements of the Insurance Code [Chapter poe 
NMSA 1978]; and 

(ec) be certified as compliant with the Portable Electronics Tnavtaiiéd Act [59A-60- 1 
through 59A-60-7 NMSA 1978] by a licensed independent adjuster who is an officer of a licensed 
business entity pursuant to the Insurance Code; 

(8) “business entity" means a corporation, association, partnership, limited liability com- 
pany, limited liability partnership or other legal entity; 

(4) "home state" means the District of Columbia and any state or territory of the. United 
States in which the adjuster's principal place of residence or principal place of business is located. 
If neither the state in which the adjuster maintains the principal place of residence nor the state 
in which the adjuster maintains the principal place of business has substantially similar laws gov- 
erning adjusters, the adjuster may declare another state in which it becomes AE SE and acts as 
an adjuster to be the home state; 

(5) "independent adjuster" means an adjuster who is not a staff adjuster or a public ad- 
juster and includes a representative and an employee of an independent adjuster; 

(6) "public adjuster" means an adjuster who acts or aids, solely in relation to first-party 
claims arising under insurance contracts that:insure the real or personal property of the insured, 
on behalf of an insured in negotiating for, or effecting the settlement of, a claim for loss or damage 
covered by an insurance contract; 

(7) "resident adjuster" means an adjuster who resides principally in New Mexico and who 
conducts business primarily in New Mexico; and 

(8) "staff adjuster" means an adjuster individual who is a salaried employee of an insurer 
or affiliate of the employer insurer, achaeamn ae and adjusting claims solely under the authority 
of the employer insurer. 

B. . Except as otherwise provided, "adjuster" does not include: 

(1) an attorney-at-law who adjusts insurance losses or claims from time to time incilental 
to practice of law and who does not advertise or represent as an adjuster; 

(2) a licensed agent or general agent of an authorized insurer or an employee of an agent 
or general agent who adjusts claims or losses under specific authority from the insurer and solely 
under policies issued by the insurer; f 

(3) an agent or employee of a life or health insurer who adjusts aio & or losses Gaae the 
insurer's policies or contracts to administer policies or benefits of that type; 

(4) a salaried or part-time claims agent or investigator employed by a self-insured person; 

(5) an individual who, for purposes of portable electronics insurance claims, collects claim 
information from, or furnishes claim information to, insureds or claimants, and who conducts data 
entry, including entering data into an automated claims adjudication system; provided that the 
individual is an employee of a licensed independent adjuster or its affiliate where no more than 
twenty-five such persons are under the: supervision of one‘licensed independent adjuster or li- 
censed agent who is exempt from licensure pursuant to Paragraph (2) of this subsection; : 

(6) a property damage appraiser or other individual who is employed by an insurer, third- 
party administrator, independent adjuster or self-insurer who inspects. and. provides monetary 
estimates of damages sustained by an insured or third party and does not investigate, ne tare 
settle or adjust claims; 

(7) aperson who is employed solely for the purpose of staining facts sereouhding a loss or 
furnishing technical assistance to an adjuster, such as a ch ih ile private investi- 
gator, engineer or handwriting expert; 
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(8) a licensed health care provider or employee of a licensed health care provider who pre- 


pares or files a health claim on behalf of a patient; 


i 


(9) aperson who settles subrogation claims between i insurers; 

(10) a person who is employed to investigate suspected revictialele tre insurance claims but 
does not adjust losses or determine claim payments; or 

(11) an employee of an insurer who receives loss reports from insureds and who may ad- 
vise an insured regarding the claim proesss or coverage available to the insured but who does not 


act as an adjuster on the claim. 


History: Laws 1984, ch. 127, § 230; 1989, ch. 274, § 1; 
2003, ch. 306, § 6; 2007, ch. 282, § 8; 2011, ch. 127, § 8; 
2013, ch, 140, § 11; 2017, ch. 76, § 1. 

The 2017 amendment, effective June 16, 2017, clari- 
fied that the definitions of the listed terms were for the 
purposes of Chapter 59A, Article 183 NMSA 1978, added 
definitions for "business entity", "home state", and "public 
adjuster", revised the definitions of "staff adjuster" and "in- 
dependent adjuster", and added exceptions to the definition 
of "adjuster"; in Subsection A, in the introductory clause, 
after "purposes of", deleted "the Insurance Code" and added 
"Chapter 59A, Article 13 NMSA 1978", deleted former 
Paragraph A(3), added new Paragraphs A(8) and A(4), and 
redesignated former Paragraph A(4) as Paragraph A(5), in 
Paragraph A(5), after "staff adjuster", added "or a public 
adjuster", added Paragraph A(6) and redesignated former 
Paragraph A(5) as Paragraph A(7), and added Paragraph 
A(8); and in Subsection B, at the end of Paragraph B(4), 
deleted "or", and added Paragraphs B(6) through B(11), 

The 2018 amendment, effective July 1, 2013, defined 
"automated claims adjudication system" and modified the 
definition of "adjustor”, added Paragraph (2) of Subsection 
A; and added Paragraph (5) of Subsection B. 

The 2011 amendment, effective July 1, 2011, added a 
definition of "resident adjuster". 


59A-13-3., License required. 


The 2007 amendment, effective June 15, 2007, de- 
fined "staff adjuster" to include affiliates of the employer 
insurer. 

The 2003 amendment, effective June 20, 2003 added 
"that" at the end of Subsection A(1); deleted "who or 
which" at the beginning of Subsection A(1)(a); substituted 
“otherwise provided" for "provided hereafter" near the be- 
ginning of Subsection B; inserted "or contracts to admin- 
ister policies or benefits of that type" following "insurer's 
policies’ near the end of Subsection B(3); and substituted 
"person" for “persons subject to regulation pursuant to 
Section 7, Article 11 of the constitution of New Mexico" at 
the end of Subsection B(4). 


ANNOTATIONS 


An attorney who represents an insurer in an arbi- 
tration proceeding with the insured is not an adjuster 
and is not liable for direct violations of the Trade Prac- 
tices and Frauds Act. Durham v. Guest, 2007-NMCA-144, 
142 N.M. 817, 171 P.8d 756, rev'd on other grounds, 
2009-NMSC-007, 145 N.M. 694, 204 P.3d 19. 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 44 Am, 
Jur, 2d Insurance §§ 1701, 1702. 


A. No person shall, in this state, act as, or make any representation as being, an adjuster un- 
less licensed as such by the superintendent under the Insurance Code. 

B. No person, regardless of location, shall act as, or make any representation as being, an 
adjuster with respect to workers' compensation claims of claimants resident or located in New 
Mexico unless licensed as such by the superintendent under the Insurance Code. 

C. Notwithstanding any other provision of law, a nonresident may be licensed as a nonresident 
independent adjuster for the purposes of portable electronics insurance if sete applicant has des- 


ignated another state as the applicant's home state. 


History: Laws 1984, ch. 127, § 231; 1989, ch. 313, $1; © 


2013, ch. 140; § 12. 


The 20138 amendment, effective July 1, 2013, provided 
for a nonresident independent adjustor license; arid added 
Subsection C, , 


59A-13-3.1. Examination for license. 


A. An individual applying for a license as an adjuster shall, prior to issuance of a license, per- 
sonally take and pass a writtenexamination. The examination shall test the knowledge of the 
individual concerning the duties and responsibilities of an adjuster and the insurance laws and 
rules of this state. Examinations required by this section shall be developed and conducted under 
rules prescribed by the superintendent. 

B. The superintendent may contract with an outside testing service for administering exami- 
nations and collecting the nonrefundable fee set forth in Section 59A-6-1 NMSA 1978. 

C. Each individual applying for an examination shall remit a nonrefundable fee as prescribed 
by the superintendent as set forth in Section 59A-6-1 NMSA 1978. 
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D. An individual who fails to appear for an examination as scheduled or fails to pass the ex- 
amination shall reapply for an examination and remit all required fees and forms before being 
rescheduled for another examination. 2 

E. No examination shall be required: : 

(1) for renewal or continuation of an existing license, except as wtunidind’ in | Subsection D of 
Section 59A-11-10 NMSA 1978; or 

(2). if the applicant took and passed a similar examination in a state in which the appli- 
cant is already licensed, subject to Section 59A-5-33 NMSA 1978. . 


History: Laws 2016, ch, 89, § 55; 2017, ch. 76, § 2. Paragraph E(2) and redesignated former Paragraph H(3) 
The 2017 amendment, effective June 16, 2017, re- as Paragraph E(2). 
moved the qualifying term "resident" from an individual Severability. — Laws 2016, chi 89, § 71 provided that 
applying for a license as an adjuster, and removed the if any part or application of Laws 2016, ch. 89 is held in- 
provision related to temporary licenses; in Subsection valid, the remainder or its application to other situations 
A, deleted "A resident" and added "An"; in Subsection E, or persons shall not be affected. 


at the end of Paragraph E(1), added "or", deleted former 


59A-13-4. Qualifications for license as adjuster. 


A. The superintendent shall license as an adjuster only an individual who is otherwise in com- 
pliance with Chapter 59A, Articles 11 and 13 NMSA 1978 and who has furnished evidence satis- 
factory to the superintendent that the applicant for license: 

(1) is not less than eighteen years of age; 

(2) is a bona fide resident of this state, or of a state or country that permits residents of 
this state to act as adjusters therein, except that under circumstances of necessity the superinten- 
dent may waive the requirement of reciprocity; 

(3) can demonstrate a good business reputation, and intends to engage in a bona fide man- 
ner in the business of adjusting insurance claims; 

(4) has passed any examination required for licensing; and 

(5) has filed the bond required under Section 59A-13-5 NMSA 1978. 

B. Paragraphs (2) and (5) of Subsection A of this section shall not apply as to staff adjusters, 

C. Individuals holding licenses as adjusters on the effective date of the Insurance Code [Chap- 
ter 59A NMSA 1978] shall be deemed to meet the qualifications for the license except as provided 
in Chapter 59A, Articles 11 and 13 NMSA 1978. 

D, _A business entity applying for an independent adjuster license for the purposes of vane 
electronics insurance in New Mexico shall submit the names, addresses, social security numbers 
or individual taxpayer identification numbers, criminal and administrative histories, background 
checks, biographical statements and fingerprints of all executive officers and directors of the ap- 
plicant and of all executive officers and directors of entities owning and any individuals owning, 
directly or indirectly, fifty-one percent or more of the outstanding voting securities of the appli- 
cant. Any nonresident business entity applicant whose resident state has enacted into law provi- 
sions that are substantively duplicative of the provisions of this subsection shall not be required 
to submit criminal histories, background checks, biographical statements and fingerprints for its 
executive officers, directors and owners of outstanding voting securities. 


History: Laws 1984, ch. 127, § 232; 2018, ch. 140, The 2016 amendment, effective July 1, 2017, included 
§ 13; 2016, ch. 89, § 54; 2017, ch. 76, § 3; 2021, ch. 70, passage of an examination within the list of qualifica- 
§ 3. tions for an insurance adjuster's license; in Subsection A, 

The 2021 amendment, effective June 18, 2021, al- © Paragraph (4), after "adjuster", deleted "and", added new 
lowed submission of an individual taxpayer identification Paragraph (5) and redesignated former Paragraph (5) as 
number as. an alternative to a social security number in Paragraph (6); and in Subsection B, after "(2) and, de- 
an application for an independent adjuster license; and in leted "(5)" and added "(6)". 
Subsection D, after "social security numbers", added "or Severability. — Laws 2016, ch. 89, § 71 provided that 
individual taxpayer identification numbers". if any part or application of Laws 2016, ch. 89 is held in- 

The 2017 amendment, effective June 16, 2017, re- valid, the remainder or its application to other situations 
moved the provision related to temporary licenses; in Sub- or persons shall not be affected. 
section A, deleted Paragraph A(4) and redesignated the The 2013 amendment, effective July 1, 2013, pro- 
succeeding paragraphs accordingly; and in Subsection B, vided for an independent adjustor license for the purposes 
after "(2) and", deleted "(6)" and added "(5)". of portable electronics insurance; in Subsection A, after 
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"compliance with", deleted. "this article and Article 11 
(licensing procedures) of the Insurance Code" and added 
"Chapter 59A, Articles 11 and 18 NMSA 1978"; in Para- 
graph (4) of Subsection A, after "Section", deleted "234 
of this article" and added "59A-13-6 NMSA 1978"; in 
Paragraph (5) of Subsection A, after "Section", deleted 
"233 of this. article" and added "59A-13-5 NMSA 1978"; 


ADJUSTERS 


59A-13-6 


in Subsection B, after "(2) and (5)", deleted "above" and 
added "of Subsection A of this section"; in Subsection C, 
after "license except as", added "provided" and after "ex- 
cept as provided in", deleted "Article 11 (licensing proce- 
dures) of the Insurance Code and in this article hereinaf- 
ter provided" and added "Chapter 59A, Articles 11 and 13 
NMSA 1978"; and added Subsection D. 


59A-13-5. Bond. 


A. With application for license as an adjuster other than as staff adjuster, the applicant shall 
file with the superintendent a.surety bond in favor of the superintendent in aggregate amount 
of not less than ten thousand dollars ($10,000), conditioned to pay actual damages resulting to 
the state of New Mexico or any member of the public in New Mexico from violation of law by the 
licensee while acting as an adjuster. The bond shall be one executed by an authorized surety in- 
surer. 

B. The bond shall remain in effect for the duration of the license, or until the surety is released 
from liability by the superintendent, or until canceled by the surety. Without prejudice to any li- 
ability accrued prior to cancellation, the surety may cancel a bond by giving written notice to the 
superintendent at least thirty days prior to effective date of cancellation. 

C, The applicant or licensee may file with the superintendent a cash bond in like amount, in 
lieu of surety bond. 


History: Laws 1984, ch. 127, § 233; 2017, ch. 76, § 4. 

Cross references. — For existing deposits and bonds, 
see notes following 59A-5-18 NMSA 1978. 

The 2017 amendment, effective June 16, 2017, re- 
moved a reference to temporary licenses; in Subsection A, 


after ‘application for license", deleted "temporary or oth- 
erwise"; and in Subsection B, after "until", changed "can 
celled" to "canceled". 


59A-13-6. Emergency adjusters. 


A. In the event of an emergency requiring the immediate expansion of adjuster services in 
New Mexico, an insurer or a public adjuster licensed in New Mexico may request authority from 
the superintendent to employ adjusters to assist with the emergency who are not licensed in New 
Mexico but who have fulfilled all licensing requirements in their home state and are in good stand- 
ing in their home state. An insurer or public adjuster requesting such authority shall provide the 
superintendent with the following information: 

(1) the nature of the emergency and the affected region of the state; 

~ (2) a list of the adjusters that the insurer or public adjuster shall use that are not li- 
censed in New Mexico. This list shall include each adjuster's name, home address, last four digits 
of individual taxpayer identification number or last four digits of social security number, national 
producer number, home state and the effective date of the contract between the adjuster and the 
insurer or public adjuster; 

(3) the name, contact information, national producer number and New Mexico license 
number for the individual designated by the insurer or public adjuster who will be responsible for 
the conduct of these adjusters; and 

(4) any other information that the superintendent may require. 

B. The adjustment of claims by the adjusters listed in Paragraph (2) of Subsection A of this sec- 
tion shall be limited to claims arising from the emergency. 

C. Use of the listed adjusters shall be limited to the ninety days immediately following the 
emergency, unless an extension of time is requested by the insurer or public. adjuster and granted 
by the superintendent. 

D. A request by an insurer or public adjuster to employ adjusters to assist with an emergency 
who are not licensed in New Mexico but who are currently licensed and in good standing in their 
home state shall be deemed approved if such a request is not disapproved by the superintendent 
within three business days of its submission to the superintendent. 
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E. An insurer or public adjuster that requests authorization pursuant to this section may com- 
ménce employing the adjusters listed in Paragraph (2) of Subsection A of this section While await- 
ing the superintendent's decision on their request. | to : 


History: Laws 1984, ch. 127, § 234; 2017, ch, 76, § 5; ‘The 2017 amendment, effective June 16, 2017, re- 
2021, ch. 70, § 4. moved provisions related to temporary licenses, and 

The 2021 amendment, effective June 18, 2021, al- provided for the employment of adjusters not licensed 
lowed submission of the last four digits of individual tax- - in New Mexico, but licensed in another state, to assist 
payer identification number as an alternative to the last insurers or public adjusters licensed in New Mexico in 
four digits of social security number in an application for emergency situations requiring immediate expansion of 
emergency authority.to employ adjusters that are not li- adjuster services;.in the catchline, deleted "Temporary 
censed in New Mexico but who have fulfilled all licensing license" and added "Emergency adjusters"; deleted for- 
requirements in their home state and are in good stand- mer Subsections A and B, and added new Subsections A 
ing in their home state; and in Subsection A, Paragraph through EH: ~ i ns 


A(2), after "home address", added "last four digits of indi- 
vidual taxpayer identification number or", 


59A-13-7. Separate license; independent, staff adjusters. 


, Separate licenses shall be required for independent adjusters and staff adjusters, but. the same 
individual may be so separately licensed as both, ) 


History: Laws 1984, ch. 127, § 235. 


59A-13-8. Powers conferred by adjuster license. 


An independent adjuster shall have the powers granted by its principal to a0e voll von ih 
upon, adjust and settle claims on behalf of an insurer or self insurer and have additional powers 
as to claims and losses as may be conferred by the principal. A staff adjuster shall have only such 
powers with respect to claims and losses as granted by the adjuster's employer or affiliates of the 
adjuster's employer, A temporary adjuster shall, as to claims and losses, have the powers of the 
employer, subject to extension or limitation by-contract. 


History: Laws 1984, ch. 127, § 236; 2007, ch. 282, § 9. , ANNOTATIONS 

Cross references. — For settlements, releases and 3 
statements of injured patients, se¢’41-1-1, 41-1-2 NMSA © Am, Jur. 2d, A.L,R. and C.J.S, references. — 44 Am. 
1978. ) Jur, 2d Insurance § 1702, 

The 2007 amendment, Aifeckivel dune 15, 2007, Activities of insurance adjusters as unauthorized Mas 
provided that an independent adjuster has the pow- be cooly got ei nab Hea bli minets 
ers sranted by its principale astioat d rt iability of in ependent or public insurance adjuster to 
bine: “Like watate ign Tiadicdesteata tienes ii iedad inne insured for conduct in adjusting claim, 50 A.L.R.4th 900. 


59A-13- 9. Place of Haine! 


A. A resident adjuster shall have and SIRUER a principal place of business in this state that 
is easily accessible to the public and is'the place where the adjuster principally conducts transac- 
tions under the license. The address of the principal place of business shall oe on ~ jes 
tion for license and on the license. 

B. An adjuster shall promptly notify the superintendent of a change’ of sidan Failure to 
notify the superintendent of a change of address within twenty days shall pe soe the licensee tos a 
penalty in the amount of fifty dollars bain 00). . 


: 


History: Laws 1984, ch. 127, § 237; SIF ch. 306, § 7; ~ The 2003 amendment, effective June 20; 2003 substi- 


2011, ch, 127, § 9. tuted "and" for "in this state and while so licensed shall”, 
The 2011 amendment, effective July 1,2011, required ___ inserted "in,the state that is" following "principal place of 
a resident adjuster to maintain a principal place of busi- business", and substituted "is the place" for "from which" 
ness in New Mexico and required an adjuster to notify the all near the beginning of the section and added the final 
superintendent.of a change of address, un _ sentence. 
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59A-13-10. Records of independent adjuster. 


A. Each independent adjuster shall keep at the business address shown on his license a record 

of all transactions under the license. The record shall include: 
(1) the documents relating to all investigations or adjustments undertaken, and 
_ (2) astatement of any fee, commission or other compensation received or to be received by 

the adjuster on account of such investigation or adjustment. 

B, The adjuster shall make such records available for examination by the superintendent at 
all reasonable times, and’shall retain records as to a particular investigation or adjustment for not 
less than three (3) years after completion of such investigation or adjustment. 


History: Laws 1984, ch. 127, § 238. 


59A-13-11. Resident claims representative for payment of workers' 
compensation claims. 


Each workers' compensation insurer shall have at least one claims representative within New 
Mexico, licensed as an adjuster, to pay workers' compensation claims of claimants resident or 
located in New Mexico. Such claims shall be paid promptly through such representatives from ac- 
counts in financial institutions located within New Mexico. 


History: 1978 Comp., § 59A-13-11, enacted by Laws 
1989, ch. 813, § 2. 


59A-13-12. Continuing education. 


A. The superintendent shall require as a condition to continuation of an adjuster license that 
during the twenty-four months next preceding expiration of the current license period, the li- 
censee has attended the minimum number of hours of formal class instruction, lectures or semi- 
nars required and approved by’'the superintendent. 

B. Instruction shall be designed to refresh the licensee's understanding of basic principles and 
coverages involved, recent and prospective changes, applicable laws and rules of the superinten- 
dent, proper conduct of the licensee's business and duties and responsibilities of the licensee. 

C. The superintendent may permit licensees to successfully complete an equivalent course of 
study and instruction online or by mail. 

D. The superintendent may impose a penalty not to exceed fifty dollars ($50.00) for a licensee's 
failure to timely report continuing education credits. 

E. The superintendent shall charge, at the time of certifying each licensee's continuing edu- 
cation credits as a condition of continuation of license, a fee of one dollar ($1.00) per credit hour 
of continuing education; provided that the superintendent may contract with an independent 
agency to receive and review a continuing education compliance report, and in such a case, the fee 
shall be a reasonable amount fixed by the superintendent and payable to the contracting agency. 


History: Laws 2016, ch. 89, § 56; 2017, ch. 76, § 6. * of residence or business, cannot with reasonable conve- 
The 2017 amendment, effective June 16, 2017, re- nience attend formal instruction sessions”. 
moved certain conditions on allowing study and instruc- Severability. — Laws 2016, ch. 89, § 71 provided that 
tion online or by mail; and in Subsection C, after "may if any part or application of Laws 2016, ch. 89 is held in- 
permit licensees", deleted "who, because of remoteness valid, the remainder or its application to other situations 


or persons shall not be affected, 
59A-13-13. Prohibited conduct regarding the adjustment and repair of 
property damage. 
A. An adjuster may not adjust a loss related to physical damage of a property on which the 
adjuster is also a contractor, acts as a contractor or is employed as a contractor, including a roofing 
contractor, building contractor or plumbing contractor, or otherwise provides building repairs or 
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products, including building or plumbing repairs or products, for compensation or is a controlling 
person in a business relating to such contracting. 

B. Acontractor or a roofing contractor may not act as an adjuster or advertise! to adjust claims 
for any property for which the contractor is providing or may provide roofing, building, plumbing 
or other contractor services, regardless of whether the contractor is a licensed adjuster. 

C. In those instances in which an adjuster who is also a contractor is performing either as an 
adjuster or as a contractor on behalf of an insured; the adjuster shall provide the insured with a 
disclaimer, on a form promulgated by the superintendent and signed by the adjuster, indicating in 
which of these ‘two capacities the adjuster is serving the insured‘and affirming that the adjuster 
is not serving the insured in the other capacity. The adjuster shall retain copies of such signed 
disclaimers and make them available to the superintendent upon the superintendent's request. 


History: Laws 2017, ch. 76, § 7. IV, § 23, was effective June 16, 2017, 90 oon after the 
Effective dates. — Laws 2017, ch. 76 contained no ef- adjournment of the logislature, 
fective date provision, but, pursuant to'N.M. Const., art. 


59A-13-14. Standards of conduct. 


A. All adjusters shall adhere to the following standards of conduct: 

(1) an adjuster shall not permit an unlicensed employee or representative of the adjuster 
to conduct business for which a license is required pursuant to the Insurance Code [Chapter 59A 
NMSA 1978]; 

(2) an adjuster shall not pay a commission, service foe or other valuable consideration toa 
person for investigating or settling claims in New Mexico if that person is required to be licensed 
pursuant to the Insurance Code and is not so licensed; 

(3) an adjuster shall not undertake the adjustment of any ote if the adjuster: is not 
competent and knowledgeable as to the,terms and conditions of the insurance coverage,,or which 
otherwise exceeds the;adjuster's current experience; _. 

(4). an adjuster, shall not have a direct or, indirect financial: Harn in any aspect of the 
claim, other than the salary, fee, commission or other. consideration established:in a written con- 
tract; unless, in the case of a public adjuster, full written disclosure has been made to, the insured 
as set forth in Subsection G of Section 9 of this. 2017 act; 

(5). an adjuster shall not acquire any interest in salvage of roparty subject.to adjustment; 
unless, in the case of a public adjuster, written permission is obtained from the insured; and 

(6) an adjuster shall disclose to an insured if the adjuster has any interest or, will be com- 
pensated by any construction firm, salvage firm, building appraisal firm, motor.vehicle repair shop 
or any other business entity that performs any work in conjunction with damages caused by the 
insured. loss. 

B. Public adjusters shall also adhere to the following standards of parikict 

(1) a public adjuster is obligated, under the public adjuster's license, to serve with; objectivity 
and complete loyalty in the interest of the public adjuster's client alone and to render to the insured 
such. information, counsel and service, as within the knowledge, understanding and opinion in good 
faith of the public adjuster, as will best serve the insured's insurance claim needs and interest; 

(2). a public adjuster shall not solicit, or attempt to solicit, an insured during the PROSHEES 
of a loss-producing occurrence, as defined in: the insured's insurance contract; 

(3) the public adjuster shall abstain from referring or directing the insured to get needed 
repairs or services in connection with a loss from any person, unless disclosed to the insured: 

(a) with whom the public adjuster has a financial interest; or 


(b) from whom the public adjuster may receive direct or indirect compensation for the 


referral; 

(4) any compensation or anything of value in connection with an insured's specific eee 
that will be received by a public adjuster shall be disclosed by the public adjuster to the insured in 
writing, including the source and amount of any such compensation; 

(5) a public adjuster shall not agree to any settlement without, the insured's knowledge 
aac oeene 
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(6) no public adjuster, while so licensed by the superintendent, shall coteagn or actasa 
staff adjuster or an independent adjuster; 

(7). the contract shall not be construed to prevent an insured from pursuing any civil rem- 
edy after the three-business day revocation or cancellation period; and 

(8) a public adjuster shall ensure that all contracts for the public adjuster's services are in 
writing and set forth all terms and conditions of the engagement. 

C. A person shall not accept a commission, service fee or other valuable Aicoaubbieetia for in- 

vestigating or settling claims in New Mexico if that person is required to be licensed under the 
Insurance Code and is not so licensed. 


History: ern 2017, ch. 76, $8. IV,.§ 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 76 contained no ef. adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-13-15. Contract between public adjuster and insured, 


A. . Public adjusters shall ensure that all contracts for their service are in writing and contain 
the following terms; 

(1) legible full name of the adjuster signing the contract, as specified in the office of super- 
intendent of insurance records; 

(2) permanent home state business name e and phone number; 

. (8) office of superintendent of insurance license number; 

(4) title of "Public Adjuster Contract"; 

(5) the insured's full name, street address, insurance company name and policy number, if 
known or upon notification; 

(6) description of the loss and its location, if applicable; 

(7) description of services to be provided to the insured; 

(8) signatures of the public adjuster and the insured; 

(9) date the contract was signed by the public adjuster and date the contract was signed 
by the insured; 

(10) attestation language stating that the public adjuster i is fully bonded; and 

(11) full salary, fee, commission, compensation or other considerations the public adjuster 
is to receive for services. 

B. The contract may specify that the public adjuster shall be named as a co-payee on an in- 
surer's payment of a claim. 

C. Ifthe compensation is based on a share of the insurance settlement, the exact percentage 
shall be specified. 

D, Initial expenses to be reimbursed to the public adjuster from the proceeds of the claim pay- 
ment shall be specified by type, with dollar estimates set forth in the contract and with any ad- 
ditional expenses first approved by the insured. 

E. Compensation provisions in the public adjusting contract shall not be redacted in any copy 
of the contract provided to the superintendent. 

F. Ifthe insurer, not later than seventy-two hours after the date on which the loss is reported 
to the insurer, either pays or commits in writing to pay to the insured the policy limit of the insur- 
ance policy, the public adjuster shall: 

(1) inform the insured that, due to the insurer's payment or commitment to pay the policy 
limit, the loss recovery amount might not be increased by the insurer; 
(2) not receive a commission consisting of a percentage of the total amount paid by an 
insurer to resolve the claim; and 
_ (3). be entitled only to reasonable compensation from the insured for the time spent and 
expenses incurred,on the claim by the public adjuster, until the claim is paid or the insured re- 
ceives a written commitment to pay from the insurer. 

G. A public adjuster shall provide the insured a written Hidclicana concerning any direct or 
indirect financial interest that the public adjuster has with any party that is involved in any 
aspect of the claim, other than the salary, fee, commission or other consideration established in 
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the written contract with the insured, including any ownership of, other than as a minority stock- | 


holder, or any compensation expected to be received from, any construction firm, salvage firm, 
building appraisal firm, motor vehicle repair shop or any other business entity that provides es- 
timates for work, or that performs any work, in conjunction with damages caused by the insured 
loss on which the public adjuster is engaged. . 

H. A public adjuster contract may not contain any contract term that: : 

(1) allows the public adjuster's percentage fee to be primar i when money is due from but 
not yet paid by an insurance company; 

(2) allows a public adjuster to collect the entire fee from the first hati’ issued by an insur- 
ance company, rather than as percentage of each check issued by an insurance company; 

(8) requires the insured to authorize an insurance company to issue’a check only i in the 
name of the public adjuster; 

(4) imposes collection costs or late fees; or 

(5) precludes a public adjuster from pursuing civil remedies. 

I. Prior to the signing of the contract, the public adjuster shall provide the insured with a sepa- 
rate disclosure document regarding the claim process that states the following: 

"(1) Your public adjuster is forbidden by law from acting as your contractor on this claim. 

(2) You must notify your insurance company of your loss and submit a claim. The in- 
surance company will assign an adjuster to handle your claim. You may allow their adjuster to 
handle your claim or you may hire a public adjuster at your own expense. 

(8) Public adjusters do not work for insurance companies. They work for you to assist you 
in the preparation, presentation and settlement of your claim, You hire them by signing a contract 
agreeing to pay them a fee or commission. Their compensation is often based on a percentage of 
the settlement. 

(4) You are not required to hire a public adjuster, but you have the right to do so. 

(5) You have the right to contact your attorney, your insurance company, your insurance 
company's adjuster or attorney, or any other person regarding the settlement of your claim. 

(6) The public adjuster does not work for your insurance company and is not paid by your 
insurance company. You are solely responsible for paying the public adjuster." 

J. Subsection I of this section shall not apply to a public adjuster providing public adjuster ser- 
vices on behalf of a financial institution, a mortgage company or other default servicer. — 

K. The contract shall be executed in duplicate to provide an original contract to the public 
adjuster and an original contract to the insured. The public adjuster's original contract shall be 
available at all times for inspection without notice by the superintendent. | 

L. The public adjuster shall provide the insurer with a notification letter, which has been 
signed by the insured, authorizing the public adjuster to represent the insured's interest. 

M. The insured has the right to rescind the contract within three business days after the date 
the contract was signed. The recession shall be in writing and mailed or delivered to the public 
adjuster at the address in the contract within the three-business-day period. 

N. Ifthe insured exercises the right to rescind the contract, anything of value given by the in- 
sured under the contract will be returned to the insured within fifteen business days following the 
receipt by the public adjuster of the cancellation notice. 


History: Laws 2017, ch. 76, § 9. IV, § 23, was ; effective June 16, 2017, 90 anys after the 
Effective dates. — Laws 2017, ch. 76 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art: 


59A-13-16. Escrow or trust accounts. 


A public adjuster who receives, accepts or holds any funds on behalf of an insured toward the 
settlement of a claim for loss or damage shall deposit the funds in a non-interest-bearing escrow 
or trust account in a financial institution that is insured by an agency of the si gic abl gag 
in the public adjuster's home state or where the loss occurred. 


History: Laws 2017, ch. 76, § 10. . r tials 
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Effective dates. — Laws 2017, ch. 76 contained no ef- IV, § 23, was effective June 16, 2017, 90 days after the 
fective date provision, but, pursuant, to N.M. Const., art. adjournment of the legislature. 


59A-13-17. Records of public adjuster. 


A. A public adjuster shall maintain a complete record of each transaction as a public adjuster. 
The records required by this section shall include the following: | 

(1) the name of the insured; 

(2) the date, location and amount of the loss; 

(3) acopy of the contract between the public adjuster and the insured; 

(4) the name of the insurer, amount, sien date and huinber of each policy carried 
with respect to the loss; 

(5) an itemized statement of the insured's recoveries; 

(6) an itemized statement of all of the compensation received by the public adjuster, from 
any source whatsoever, in connection with the loss; 

(7) aregister of all of the money received, deposited, disbursed or withdrawn in connection 
with a transaction with an insured, including fees, transfers and disbursements from a trust ac- 
count and all transactions concerning all interest-bearing accounts; 

(8) the name of the public adjuster who executed the contract; and 

(9) the name of the attorney representing the insured, if applicable, and the name ae the 
claims representatives of the insurance company. 

B. Records shall be maintained for at least five years after the termination of the transaction 
with an insured and shall be open to examination by the superintendent at all times. 

C. Records submitted to the superintendent pursuant to this section that contain information 
identified in writing as proprietary by the public adjuster and accepted as confidential by the su- 
perintendent shall be treated as confidential by the superintendent, shall not be subject to the In- 
spection of Public Records Act [Chapter 14, Article 2 NMSA 1978], shall not be subject to subpoena 
and shall not be subject to discovery or admissible as evidence in any private civil action. 


History: Laws 2017, ch. 76, § 11. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates, — Laws 2017, ch. 76,contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 14 
Surplus Line Insurance 
Sec. 59A-14-9. Surplus line broker may accept business from 
59A-14-1. Scope of article; purpose; necessity for regula- insurance producers; compensation of oth- 
tion, ers ‘prohibited. 
59A-14-2. Definitions. 59A-14-10. Office and records, 
59A-+14-3, Placement of surplus lines insurance. 59A-14-11. Duty to file reports and affidavits. 
59A-14-4, Eligible surplus lines insurers required. 59A-14-12. Repealed. 
59A-14-4,1. Withdrawal of eligibility from a surplus lines 59A-14-13. Examination of surplus line broker. 
insurer. 59A-14-14. Evidence of insurance; policy changes; penal- 
59A-14-5. Signature and special endorsement of surplus ties. 
lines policy. 59A-14-15. Liability of insurer. 
59A-14-6. Surplus line insurance valid. 59A-14-16. Legal process against surplus line insurer; 
59A-14-7. Surplus lines broker license required; qualifi- venue. 
cations for license. 59A-14-17. Certain other provisions applicable. 
59A-14-8. Repealed. 59A-14-18. Repealed. 


59A-14-19, National database; participation required. 


59A-14-1. Scope of article; purpose; necessity for regulation. 


A. Chapter 59A, Article 14 NMSA 1978 governs the placing of insurance where New Mexico 
is the home state of the insured, through licensed surplus lines brokers, in insurers not otherwise 
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authorized to transact insurance in this state and subject'to the conditions for such placing as 
stated in that article; qualifications, licensing and duties and responsibilities of surplus lines bro- 
kers; and other provisions as to such surplus-lines business and brokers. As to unauthorized in- 
surers in general, and in respects other than as to surplus lines, refer to Chapter 59A, Article 15 
NMSA 1978. 
B. Chapter 59A, Article 14 NMBA 1978 shall not applya as to reinsurance or to the pee 

insurances: 

(1) any insurance where ai Mexico i is ait the nother state of the insured; 

(2) wet marine and seboipsga ge ss ON insuranice, as defined in Section 59A-7-5 NMSA 1978 
[repealed]; 

(3). insurance on vehicles or slotorecft ores and principally garaliel outside this state; 

(4) insurance of property and operations of railroads engaged in interstate commerce; 

(5) insurance of aircraft of common carriers, or cargo of such aircraft, or against liability, 
other than employer's liability; arising out of ownership, maintenance or use of such aircraft; 

(6) insurance of automobile bodily injury and property damage liability risks when writ- 
ten in Mexican insurers and covering in Mexico and’ notin the United States; or 

(7): insurance independently procured. 

C. Chapter 59A, Article 14 NMSA°1978 shall be liberally pigeon and pnt to promote its 

underlying purposes, which include: 

(1) protecting insureds and’ persons seeking insurance in this atta: 

(2) permitting surplus lines insurance to be placed with reputable and financially sound 
unauthorized insurers, but only pursuant to Chapter 59A, Article 14 NMSA 1978; 

(3) establishing’a system of regulation that will iekn pire ae access to surplus aires 
insurance in this state; and 

(4) assuring collection of revenues and other amounts due to this. state. 


History: bavis 1984, oi. 127, g 239; 1991, ch. 125, §! The 1991 nihdadniea® effective a lApril 3, 1991, sub- 


11; 2011, ch. 127, § 10; 2011, ch, 156, § 4. stituted "Chapter 59A, Article 14 NMSA 1978" for "This 
Bracketed material. — The bracketed material was article" at the beginning of Subsections A and B; substi- 

inserted by the compiler and is not part of the law. tuted "Chapter 59A, Article 15 NMSA 1978" for "Article 
Laws 2016, ch, 89, §.70 repealed 59A-7-5 NMSA 1978, 15 of the Insurance Code" at the end in Subsection A; in 

effective July 1, 2017. For provisions of former section, see Subsection B, substituted "Section 59A-7-5 NMSA 1978" 

the 2016 NMSA 1978 on NMOneSource.com. for "Section 111 of the Insurance Code" at»the end of 
2011 Multiple Amendments, — Laws 2011, ch. 127, § Paragraph (1), added Paragraph (6) and made a related 

10 and Laws 2011, ch. 156, § 4 enacted different amend- stylistic change; added Subsection C; and made a minor 

ments to this section that can be reconciled. Pursuant to stylistic change in Subsection A. 

12-1-8 NMSA 1978, Laws 2011, ch. 156, § 4, as the last : 

act signed by the governor, is set out above and incor- ANNOTATIONS 


porates both amendments, The amendments enacted by 
Laws 2011, ch, 127, § 10 and Laws 2011, ch. 156, § 4 are 
described below. To view the session laws in their entirety, 
see the 2011 session laws on NMOneSource.com. 

Laws 2011, ch. 156, § 4, effective June 17, 2011, ex- 
empted insurance from the application of Chapter 59A, 
Article 14 NMSA 1978 when New Mexico is not the home 
state of the insured. 

Laws 2011, ch. 127, § 10, effective July 1, 2011, elimi- 


Miscommunication may result in coverage de- 
spite exclusion. — Since the surplus lines insurer au- 
thorized a surplus lines broker to issue insurance, the 
insurer must assume responsibility for inadequate insur- 
ance coverage resulting from miscommunications made 
between intermediaries during the process of selling in- 
surance to the insured. Since the insured initially sought 
coverage for a particular injury, the insured's damages are 
covered under the policy notwithstanding an exclusion for 


nated the limitation on the application of Chapter 59A, h rticul 0 
Article 14 NMSA 1978 to reinsurance placed by general pe sian eee rth v. Colermansdb04-NMSO-067, 
lines agents and surplus lines brokers. Am. Jur, 2d, A.L.R. and C.J.S, references. — 43 Am. 


Applicability, — Laws 2011, ch. 156, § 11 provided Jur, 2d § 50. 
that the provisions §§ 3 through 10 of Laws 2011, ch. 156 
-are applicable to insurance policies issued on or after 
July 21, 2011. 


59A-14-2, Definitions. 


As used in Chapter 59A, Article 14 NMSA 1978: 

A. "affiliate" means, with respect to an insured, any entity that controls, is controlled by ¢ or is 
under, common control with the insured; ) 9 

B. "affiliated group" means any group of entities that are all affiliated; 


» @ 
a 
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C. "association" means the national association of insurance commissioners or any successor 
entity; 

D. "authorized insurer" means, with respect to New Mexico, an insurer holding a valid and 
subsisting certificate of authority, issued by the superintendent, to transact insurance in New 
Mexico; 

E. "control" means that an entity: 

(1) directly or indirectly or acting through one or more other persons owns, controls or has 
the power to vote twenty-five percent or more of any class of voting’securities of another entity; or 

(2) controls in any manner the election of a majority of the directors or trustees of another 
entity; 

F.. "eligible surplus lines insurer" means a qualified nonadmitted insurer with which a surplus 
lines broker may place surplus lines insurance pursuant to Section 59A-14-4 NMSA 1978; 

G. "exempt’commercial purchaser" means any person purchasing commercial insurance that, 
at the time of placement, meets the following requirements: 

(1) the person employs or retains a qualified risk manager to negotiate insurance cover- 
age; ! 

(2) the person has paid aggregate nationwide commercial property and casualty insurance 
premiums in excess of one hundred thousand dollars ($100,000) in the immediately preceding 
twelve months; and 

(3) the person: 

(a) possesses a net worth in excess of twenty million dollars ($20,000,000), provided 
that this amount shall be adjusted every five years by rule of the superintendent to account for the 
percentage change in the consumer price index; 

(b) generates annual revenues in excess of fifty million dollars ($50,000,000), pro- 
vided that this amount shall be adjusted every five years by rule of the superintendent to account 
for the percentage change in the consumer price index; 

(c). employs more than five hundred full-time or full-time-equivalent employees per 
insured entity or is a member of an affiliated group employing more than one thousand employees 
in the aggregate; . 

(d) is a not-for-profit organization or public sevtest generating annual budgeted ex- 
petites of at least thirty million dollars ($30,000,000), provided that this amount shall be ad- 
justed every five years by rule of the superintendent to account for the percentage change in the 
consumer price index; or 

(e) is a municipality with a population in excess of fifty thousand persons; 

H. "export" means to place insurance with a nonadmitted insurer; 

I; "home state" means, with respect to an insured: 

(1) the state: 

(a) in which an insured maintains its principal place of business or, in the case of an 
individual, the individual's principal residence; or 

(b) to which the greatest percentage of the insured's taxable premium for that insur- 
ance contract is allocated, if one hundred percent of the insured risk is located out of the state 
referred to in Subparagraph (a) of this paragraph; or 

(2) if more than one insured from an affiliated group are named insureds on a single non- 
admitted insurance contract, "home state" means the home state, as determined pursuant to Para- 
graph (1) of this subsection, of the member of the affiliated group that has the largest percentage 
of premium attributed to it under the insurance contract; 

J. "independently procured insurance" means insurance procured directly by an insured from 
a nonadmitted insurer; 

K. "nonadmitted insurance" means any property and casualty insurance permitted to be placed 
through a surplus lines broker with an eligible surplus lines insurer; 

L. "nonadmitted insurer" means an insurer not licensed to engage in the business of insurance 
in New Mexico but does not include a risk retention group, as "risk retention group" is defined in 
the federal Liability Risk Retention Act of 1986; 

M. "premium tax" means, with respect to surplus lines, any tax, fee; assessment or other charge 
imposed by a government entity directly or indirectly based on any payment made as consideration 
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for an insurance contract for such insurance, including premium deposits, assessments, registra- 
tion fees and any other compensation given in consideration for a contract of insurance; 

N. "principal place of business" means, with respect to determining the home state’ of the in- 
sured, the state where the insured maintains its headquarters and where the insured's high-level 
officers direct, control and coordinate the business activities of the insured; 

O. "producing broker" means the broker or agent dealing directly with the person:seeking in- 
surance if the home state of the person seeking insurance is New Mexico}, 

P. "professional designation" means: 

(1). a designation as a chartered satiparial and nshinliss dndenariter isaieil by the sabinis 
can institute for chartered property and casualty underwriters; 

(2), adesignation as an,associate in risk management issued by the insurance institute of 
America; 

(3)--a designation as a certified risk manager issued by the national alliance for insurance 
education and research; 

(4). a designation as a RIMS fellow issued: by the global. risk management institute;or 

(5) any other designation, certification or license determined by the sper eae to 
demonstrate minimum compebencyid in risk management; 

Q. "qualified risk manager" means, with respect to an exempt commercial purchaser, a person 
who: ) 
(1) is an employee of, or a third- party consultant retained by, the sabes commercial pur- 
chaser; 

(2). provides skilled services in loss prevention, ies lists aty risk and insurance cOveTAgH 
analysis and purchase of insurance; and 
(3) has: 

(a) .a bachelor's degree or higher from:an accredited college or unineraiteti in a highs man- 
agement, business administration, finance, economics or any other field determined by the super= 
intendent to demonstrate minimum competence in risk management and either: 1) three years of 
experience in risk financing, claims administration, loss prevention, risk and insurance covenaze 
analysis or purchase of commercial lines of insurance; or 2) a professional designation; 

(b) a professional designation and at least seven years of experience in risk Fametlific 
claims administration, loss prevention, risk and insurance coverage analysis or purchase of com- 
mercial lines of insurance; 

(c) at least ten years of experience in risk financing, claims aianighatrations loss pre- 
vention, risk and insurance coverage analysis or purchase of commercial lines of insurance; or 

(d) a graduate degree from an accredited college or university in risk management, 
business administration, finance, economics or any other. field determined by the superintendent 
to demonstrate minimum competence in risk management; 

R. "reinsurance" means the assumption by an insurer. of all or part of a.risk undertaken origi- 
nally by another insurer; 

S. "surplus lines broker" means an individual, Stare, or ncemnnanines licensed under Chapter 59A, 
Article 14 NMSA 1978 to place insurance with eligible surplus lines insurers; 

T. "surplus lines insurance" means any insurance.permitted to be exported through a surplus 
lines broker in accordance 'with the provisions of Chapter 59A, Article 14 NMSA 1978; 

U.° "type of insurance" means one of the types of insurance required to be reported in the an- 
nual statement that must be filed with the superintendent by authorized insurers; and 

V. “unauthorized insurer" means a nonadmitted insurer. ; 


History: 1978 Comp., § 59A-14-2, enacted by Laws Subsections D through H as Subsections E through I, re- 


1991, ch. 125, § 12; 2011, ch. 156, § 5; 2017, ch. 130, § 7. spectively; in Subsection E, in the introductory clause, af- 

Repeals and reenactments. — Laws 1991, ch. 125, § ter "means that", added "an entity", and at the beginning 
12 repealed former 59A-14-2 NMSA 1978, as enacted’ by of Paragraphs E(1) and (2), deleted "an entity"; in Sub- 
Laws 1984, ch,,127, § 240, relating to definitions of "ex- . section F, after "nonadmitted insurer", deleted "approved 
port” and "surplus line broker", and enacted a new sec- and listed pursuant to Section 59A-14-4 NMSA 1978", and 
tion, effective April 3, 1991. ' after "surplus lines insurance", added “pursuant to Sec- 

The 2017 amendment, effective July 1, 2017, added ‘tion. 59A-14-4. NMSA 1978"; in Suliséction I, after the in- 
and clarified definitions related to. surplus lines insur- troductory clause, deleted former Paragraphs I(1) through 
ance; added a new Subsection D and redesignated former I(8) and added new Paragraphs I(1) and I(2); added new 
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Subsection J and redesignated former Subsections I and "producing; broker" to brokers’ who deal with persons 
J as Subsections K and L, respectively; i in Subsection K, whose home state is New Mexico. © 

after "placed", deleted "directly or"; ; in Subsection L, af- Applicability. — Laws 2011, ch. 156, § 11 provided 
ter "New Mexico", added the remainder of the subsection: that the provisions §§ 3 through 10 of Laws 2011, ch. 156 
added new Subsections M and N and redesignated former are applicable ‘to insurance a issued on or after 
Subsections K through M as Subsections O through Q, July 21, 2011. 

respectively; added a new Subsection R and redesignated 

former Subsections N through Q as Subsections S through ANNOTATIONS 


V, respectively; and in Subsection T, after "surplus lines 
broker", added "in accordance with the provisions of . 
Chapter 59A, Article 14 NMSA 1978". 

The 2011 ‘améndment, effective June 17, 2011, added’ 
definitions of "affiliate", “affiliated group", "association", 
"control", "exempt commercial purchaser", "home state", 
"nonadmitted insurance", "nonadmitted insurer’, "pro- 


Miscommunication may result in coverage de- 
spite exclusion. — Since the surplus lines insurer au- 
thorized a surplus lines broker to issue insurance, the 
insurer must assume responsibility for inadequate insur- 
ance coverage resulting from miscommunications made 
between intermediaries during the process of selling in- 


f id WNehalified risk : surance to the insured. Since the insured initially sought 
essional designation’, quali ed risk manager" and "un- coverage for a particular injury, the insured's damages are 


authorized insurer"; defined an ‘eligible surplus lines covered under the policy notwithstanding an exclusion for 


insurer" as a nonadmitted insurer; limited "export’ to that particular injury. Barth v: Coleman, 1994-NMSC-067, 
insurance placed by nonadmitted insurers; and limited | 118NM. 1, 878 P.2d 319. 


59A-14-3. Placement of surplus lines i insurance. 


No surplus lines insurance for an insured whose home state is New Mexico shall * solicited, 
negotiated, contracted for, effectuated or otherwise transacted within ‘the tigers of Section 59A- 
1-18 NMSA 1978, unless: 

A. the insurance is procured through a’ duiplas ‘lines broker; 

B. each nonadmitted insurer providing Such insurance is an eligible ei lines insurer; 

C. either: 

(1) the full sini or type of insurance svannvt be obtained from insurers duivorided todo 
business in this state as determined after making a diligent search among insurers authorized to 
transact and actually writing the particular type and class of insurance in this state; or 

(2) the insurance is being procured for an exempt commercial purchaser and: 

(a) the surplus lines broker procuring or placing the surplus lines insurance has dis- 
closed to the exempt commercial purchaser that the insurance may or may not be available from 
insurers authorized to do business in this state, which may provide greater protection with more 
regulatory oversight; and 

(b) the exempt commercial purchaser has subscduerithy requested in writing the sur- 
plus lines broker to procure or place the insurance from an eligible surplus lines insurer; 

D. the surplus lines broker has taken such reasonable steps to ascertain that the insurer is 
in sound financial condition as wenn be required by regulations adopted by the superintendent; 
and. 

KE. all. other eee of Chapter 59A, Anticls 14 NMSA 1978 are met. 


History: 1978 Comp., § 59A-14-3, enacted by Laws The 1993 amendment, effective June 18, 1993, substi- 
1991, ch. 125, § 13; 1993, ch. 320, § 54; 2011, ch. 156, tuted "among insurers authorized to transact" for "among 
§ 6. authorized insurers pools, associations, programs and 


Repeals and reenactments. — Laws 1991, ch. 125, § ‘plans authorized to trankacy” in the second sentetice in 
13 repealed former 59A-14-3 NMSA 1978, as enacted by Subsection C, 
Laws 1984, ch, 127, § 241, relating to eligibility for export, 


and enacted a new section, effective April 3, 1991. ; ANNOTATIONS 

The 2011 amendment, effective June 17, 2011, pro- Miscommunication may result in coverage de- 
hibited the placement of surplus lines insurance by non- spite exclusion, — Since the surplus lines insurer au- 
admitted insurers for insured's whose home state is New thorized a surplus lines broker to issue insurance, the 
Mexico unless the insurance is being procured for an _jngurer must assume responsibility for inadequate insur- 
exempt commercial purchaser and the broker discloses ance coverage resulting from miscommunications made 
that the insurance may or may not be available from in- between intermediaries during the process of selling in- 
surers authorized to do business in New Mexico, and the surance to the insured, Since the insured initially sought 
purchaser subsequently requests the broker to obtain the coverage for a particular injury, the insured's damages are 
insurance. covered under the policy notwithstanding an exclusion for 

Applicability. — Laws 2011, ch. 156, § 11 provided that particular injury. Barth v. Coleman, 1994-NMSC-067, 
that the provisions 88 3 through 10 of Laws 2011, ch. 156 118 N.M. 1, 878 P.2d 319. 


are applicable to insurance policies issued on or after 
July 21, 2011. 
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59A-14-4. Eligible surplus lines insurers required. 


A. No person shall export insurance on behalf of an insured whose home state is New Mexico 
except as authorized by and in accordance with Chapter 59A, Article 14 NMSA 1978. 

B. No surplus lines broker shall transact surplus lines insurance with an insurer other than 
an eligible surplus lines insurer. 

C. To qualify as an eligible surplus lines insurer, a nonadmitted i insurer shall file information 
demonstrating to the superintendent's satisfaction that: 

(1) the insurer is authorized to write the particular line of business in the state in which 
it is domiciled and: 

(a). the insurer has capital and surplus. or their equivalent that satiell the greater 
of: 1) fifteen million dollars ($15,000,000); or 2) the minimum capital and surplus seired dl in this 
state for that particular line of business; or 

(b) the insurer has capital and surplus less than the amounts required i in Subpara- 
graph (a) of this paragraph but the superintendent affirmatively finds that the insurer is accept- 
able as an eligible surplus lines insurer. The finding shall be based upon such factors as quality of 
management, capital and surplus of any parent company, company underwriting profit and invest- 
ment income trends and company record and reputation within the industry. In no event shall 
the superintendent make an affirmative finding of acceptability when the surplus lines insurer's 
capital and surplus is less than four million five hundred thousand dollars ($4,500,000); 

(2) the insurer is a member of an "insurance exchange", which is an association of syndi- 
cates or insurers created by the laws of individual states, and shall maintain capital and surplus, 
or the equivalent thereof, of not less than fifty million dollars ($50,000,000) in the aggregate. For 
insurance exchanges that maintain funds for the protection of all insurance exchange policyhold- 
ers, each individual syndicate shall maintain minimum capital and surplus, or the equivalent 
thereof, of not»less than five million dollars ($5,000,000). In the event the insurance exchange 
does not maintain funds for the protection of all insurance exchange policyholders, each individual 
syndicate shall meet the minimum capital and surplus requirements of Subparagraph (a) of Para- 
graph (1) of this subsection; 

(3) if the insurer is an alien insurer, the insurer is listed on the quarterly listing of alien 
insurers maintained by the international insurers department of the association; or 

(4) if, pursuant to law, New Mexico has joined a compact or multistate agreement for 
the regulation of surplus lines insurance and the state, through the compact commission, has 
adopted nationwide uniform eligibility requirements, the insurer is in compliance with those 
requirements. 

D. The superintendent shall maintain a list of eligible surplus line insurers from those quali- 
fied nonadmitted insurers that file information to satisfy the criteria established under Subsec- 
tion C of this section. In addition to the requirements of Subsection C of this section, in order to 
appear on the list of eligible surplus lines insurers, a nonadmitted insurer shall provide annu- 
ally to the superintendent a copy of the insurer's most current annual statement certified and 
sworn to by the insurer, unless the annual statement is available to the superintendent through 
the national association of insurance commissioners or from public sources. The statement shall 
be provided or made available at the same time it is provided to the insurer's domicile, but in 
no event more than nine months after the close of the period reported upon, and shall be either: 

(1) filed with and approved by the regulatory authority in the insurer's domicile; or 

(2) certified as correct and in accordance with applicable accounting principles by a public 
accounting firm licensed in the insurer's domicile. 

In the case of an insurance exchange, the statement may be an aggregate combined statement 
of all underwriting syndicates operating during the period reported. 

E. The listing described by Subsection D of this section shall not be deemed to acnstiente or 
evidence the superintendent's guaranty as to the financial condition or business practices of the 
insurer, and no insurer or other person shall allege orally or in writing that any such listing con- 
stitutes or implies the superintendent's approval. 

F. The superintendent may adopt rules fixing reasonable conditions to be met by insurers for 
the listing. For good cause shown, the superintendent may in writing waive the requirements of 
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SURPLUS LINE INSURANCE 


59A-14-5 


this section to permit insurance to be placed as toa meg te risk and insurer if the insurance is 


not otherwise reasonably obtainable. 


History: 1978 Comp., § 59A-14-4, enacted by Laws 
1991, ch. 125, § 14; 1994, ch. 13, § 2; 2011, ch. 156, § 7; 
2017, ch. 180, § 8. 

Repeals and reenactments. — Laws 1991, ch. 125, § 
14 repealed former 59A-14-4 NMSA 1978, as enacted by 
Laws 1984, ch. 127, § 242, relating to solvency, eligibility 
of brokers, and enacted a new section, effective April 3, 
1991. 

The 2017 amendment, effective July 1, 2017, clari- 
fied language in the section; in Subsection C, Paragraph 
C(4), after "compact", added "or multistate agreement"; in 
Subsection D, in the introductory language, after "a list 
of", added "eligible surplus line insurers from those quali- 
fied", after "nonadmitted insurers that", deleted "qualify 
as an eligible surplus lines insurer under this section" and 
added "file information to satisfy the criteria established 
under Subsection C of this section", after "nonadmitted 
insurer shall provide", added "annually", after "a copy of", 
deleted "its" and added "the insurer's", after "sworn to by 
the insurer", added "unless the annual statement is avail- 
able to the superintendent through the national associa- 
tion of insurance commissioners or from public sources", 
and after "shall be provided", added "or made available"; 
and in Subsection HE, after "The listing", deleted "required" 


and added "described", and after "evidence the superin- 
tendent's", deleted "approval or". 

The 2011 amendment, effective June 17, 2011, lim- 
ited the placement of insurance in nonadmitted insurers 
for insureds whose home state is New Mexico; required 
that nonadmitted insurers be authorized to write the 
line of business ‘in their domiciliary state and that the 
insurer have capital and surplus equal to the greater of 
fifteen million dollars or the minimum amount required 
by New Mexico; eliminated the requirements that alien 
insurers and Lloyds plans maintain trust funds in the 
United States; required alien insurers be listed by the 
international insurers department and required the in- 
surer to comply with nationwide uniform eligibility re- 
quirements adopted by New Mexico; and required the su- 
perintendent to maintain a list of qualified nonadmitted 
insurers, 

The 1994 amendment, effective February 15, 1994, 
in Subsection E, substituted "groups that include in- 
corporated and individual unincorporated insurers" for 
"unincorporated group of individual insurers" near the 
beginning and added the proviso clause at the end; and 
substituted "shall" for "must" in the first sentence of the 
introductory paragraph in Subsection G, 


59A-14-4.1. Withdrawal of eligibility from a surplus lines insurer. 


The superintendent may at any time declare an eligible surplus lines insurer to be ineligible if 
the superintendent has reason to believe that the insurer: 


A. is in unsound financial condition; 


B. is subject to delinquency proceedings in this state or any other jurisdiction; 
C. is no longer eligible under Section 59A-14-4 NMSA 1978; 
D. has violated the laws of this state, including any violation of the Insurance Code or the su- 


perintendent's orders; 


E. does not make reasonably prompt payment of loss claims or other obligations in this state 


or elsewhere; 


F. has failed within sixty days to satisfy a final judgment rendered against it or against an 
insured for which it is legally liable under the terms of a contract of surplus lines insurance; or 
G. has failed to satisfy the superintendent that it is fit to be allowed to continue to do business 


in this state. 


The superintendent shall promptly mail notice of all such declarations to the insurer and to ev- 
ery surplus lines broker. Notice sent pursuant to this subsection to a licensed surplus lines broker 
may, at the option of the surplus lines broker, be sent by the superintendent via electronic mail. 


History: 1978 Comp., § 59A-14-4.1, enacted by 
Laws 1991, ch. 125, § 15; 2017, ch. 130, § 9. 

Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 

The 2017 amendment, effective July 1, 2017, autho- 
rized the superintendent of insurance to use electronic 


mail to notify surplus lines brokers of ineligible surplus 
lines insurers; in Subsection D, after "including", deleted 
"but not limited to"; and added the last sentence of Sub- 
section G, 


59A-14-5. Signature and special endorsement of surplus lines policy. 


Every insurance contract procured and delivered as surplus lines insurance pursuant to Chap- 
ter 59A, Article 14 NMSA 1978 shall bear the name, address and signature of the surplus lines 
broker who procured it and have stamped, printed or otherwise displayed prominently in bold- 
face ten-point or larger type either upon its declarations page or by attachment of an endorse- 
ment, the form of which may be promulgated by the superintendent, the following: "This policy 
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provides’ surplus lines insurance by'an insurer not otherwise authorized to transact business in 
New Mexico. This policy is not subject to supervision, review or approval by the superintendent of 
insurance. The insurance so provided is not within the protection of any guaranty fund law of New 
Mexico designed to protect the public in the event of the insurer's insolvency." il 


History: Laws 1984, ch. 127, § 243; APO. ch, 125, § procured and delivered as surplus line coverage pursu- 
16; 1999, ch..111, § 1. ant to this article shall bear the signature of the surplus 

The 1999 amendment, effective June 18, 1999, sub- line broker who procured it and have stamped, printed or 
stituted "lines" for "line" in the section heading: in the otherwise displayed upon it the following: 'this contract is 
first sentence, substituted “lines” for "line", deleted "upon registered and delivered as a surplus line coverage under 
its declarations page" following "displayed", and inserted the insurance laws of New Mexico by an insurer not.other- 
"either upon its declarations page or by attachment of an wise authorized to transact business in that state and not 
endorsement, the form. of which may be promulgated by subject to supervision, or examination by the superinten- 
the superintendent". . dent of insurance. The insurance so provided is not within 

The 1991 amendment,. effective April; 3, 1991, re- the protection of any guaranty fund law of New Mexico'," 


wrote this section which read "Every insurance contract 


59A-14-6. Surplus line i insurance valid. 


Insurance contracts procured as get line coverage from eer fe insurers in accondante 
with the article shall be fully valid and enforceable as to all parties, and shall be given recognition 
in all matters.and respects and to the same effect as like contracts issued by authorized insurers. 


History: Laws 1984, ch. 127, § 244. 


59A-14-7, Surplus lines broker license required; qualifications for — 
license. 


A. No person shall in New Mexico be, act as or hold out to be a surplus lines broker, or place in- 
surance of risks where New Mexico is the home state of the insured in any nonadmitted insurer on 
behalf of others and for compensation as an independent contractor in any form, unless licensed as 

a surplus lines broker under Chapter 59A, Article 14 NMSA 1978. 

B. The superintendent shall, upon due application and payment of the fieanse fee, issue a li- 
cense as surplus lines broker to a person qualified as follows: | 

(1) if the applicant is an individual, the individual must have had experience or special 
training or education sufficient in duration and character to render the applicant, in the opinion 
of the superintendent, reasonably competent to engage in business as a surplus lines broker; and 

(2) ifthe applicant is a firm or corporation, all individuals to represent itasa surplus lines 
broker in this state must be licensed surplus lines brokers. 


History: Laws 1984, ch. 127, $ 245; 1999, ch. 272, § Applicability. - _ Pt 2011, ch. 156, § 11 provided 
19;'1999, ch. 289, § 21; 2011, ch, 127, § 11; 2011, ch. © that the provisions §§ 3 through 10 of Laws 2011, ch.'156 
156, § 8. are applicable to insurance policies issued on or after 

2011 Multiple Amendments. — Laws 2011, ch, 127, § July 21, 2011. 

11 and Laws 2011, ch. 156, § 8 enacted different amend- 1999 amendmenis, — Identical amendments to this 
ments to this section that can be reconciled. Pursuant to section were enacted by Laws 1999, ch, 272, § 19, effective 
12-1-8 NMSA 1978, Laws 2011, ch. 156, § 8, as the last June 18, 1999, approved April 8, 1999, and Laws 1999, 
act signed by the governor, is set out above and incor- ch, 289, 8 21; also effective June 18, 1999, approved later 
porates both amendments, The amendments enacted by on April 8, 1999, which updated the statutory references 
Laws 2011, ch, 127, § 11 and Laws 2011, ch. 156, § 8 are throughout the section; deleted former Subsection B(1), 
described below. To view the session laws in their entirety, which read "must, if an individual, be a resident of New 
see the 2011 session laws on NMOneSource.com, Mexico"; redesignated former Subsections B(2) to B(4) as 

Laws 2011, ch, 156, § 8, effective June 17, 2011, limited Subsections B(1) to B(3); substituted "an insurance agent". 
the placement of insurance in nonadmitted insurers for *, for "a’resident insurance agent" in Subsection B(1); and 
insureds whose home state is New Mexico and eliminated substituted "licensed agents" for "residents of New Mexico 
the requirement that brokers provide a bond. and licensed. agents operating an insurance business in 

Laws 2011, ch. 127, § 11, effective July 1, 2011, in Sub- this state" in the first sentence of Subsection B(2). The 
section B, distinguished between applicants who are indi- section is set out as amended by Laws 1999, ch. 289, § 21. 
viduals and applicants who are firms or corporations,and = See 12-1-8 NMSA 1978, 
eliminated the requirement that a bond be filed with the 
application, 
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59A-14-8. Repealed. 


Repeals. — Laws 2003, ch. 202, § 16 repealed 59A-14-8 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 246, re- 


SURPLUS LINE INSURANCE 


59A-14-11 


broker licenses, effective June 20, 2003. For provisions 
of former section, see the 2002 NMSA 1978 on NMOne 


lating to a bond required of applicants for surplus line Source.com. 


59A-14-9. Surplus line broker may accept business from insurance 
producers; compensation of others prohibited. 


A. A surplus line broker may accept and export surplus line business from and for any insur- 
ance producer licensed by this state for the kind of insurance involved, and may compensate the 
insurance producer therefor. 

B. A surplus line broker shall not directly or indirectly compensate any person other than a 
licensed insurance producer for origination of business, This provision shall not be deemed to 
prohibit payment of regular salaries to the surplus line broker's employees or sharing of compen- 
sation with other persons entitled thereto under firm and corporate agreements and surplus line 


broker licenses. Violation of this provision is a misdemeanor. ° 


History: Laws 1984, ch. 127, § 247; 2016, ch. 89, § 57. 

Cross references. — For general penalty provision, 
see 59A-1-18 NMSA 1978, 

For penalty for misdemeanor, see 31-19-1 NMSA 1978. 

The 2016 amendment, effective July 1, 2017, in the 
catchline, added "Surplus line", deleted "agents" and 
added "insurance producers"; in Subsection A, after "any 
insurance", deleted "agent or broker" and added "pro- 
ducer", and after "may compensate the", deleted "agent or 


59A-14-10. Office and records. 


broker" and added "insurance producer"; and in Subsec- 
tion B, after "any person other than", deleted "such", after 
"a licensed", deleted "agent or broker as to" and added "in- 
surance producer for", and after "origination of", deleted 
"such", 

Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


A. A surplus line broker shall maintain an office accessible to the public wherein transac- 
tions under his license may be transacted. Nothing herein shall be deemed to prohibit mainte- 
nance of the office in the surplus line broker's place of residence, subject to accessibility above 
stated. ; 

B. The surplus line broker shall keep in the office complete records of surplus line insurance 
business transacted, including, but not limited to, income and disbursements, copies of all policies, 
endorsements, cancellations, filing documents, reports and other related records. The records shall 
be made available for examination by the superintendent at all times within seven years after is- 
suance of a coverage to which the record relates. 

C. The surplus line broker shall immediately notify the superintendent in writing of any 
change of office address. Failure to notify the superintendent of a change of address within twenty 
days shall subject the licensee to a penalty in the amount of fifty dollars ($50.00). 


History: Laws 1984, ch. 127, § 248; 2003, ch. 202, § 8. 
The 2003 amendment, effective June 20, 2003, de- 
leted "in this state" following "broker shall maintain" 
in Subsection A; in Subsection B, deleted "surplus line 


broker shall not remove the records from this state, and 
the" following "related records. The", substituted "seven" 
for "five (5)" following "all times within"; and added the 
last sentence in Subsection C. 


59A-14-11. Duty to file reports and affidavits. 


A. The producing broker shall complete, execute and provide to the surplus lines broker a 
signed statement in substantially the form required by the superintendent, as to the diligent ef- 
forts to place the coverage with authorized insurers and the results thereof. The statement shall 
affirm that the insured was expressly advised prior to placement of the insurance and in the insur- 
ance policy that: : 

(1) the surplus lines insurer with which the insurance was to be placed is not an autho- 
rized insurer in this state and is not subject to the superintendent's supervision; and 
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(2) in the event the surplus lines insurer becomes insolvent, claims-will not be paid nor 
will unearned premiums be returned by any New Mexico insurance guaranty fund. 

B. The surplus lines broker shall preserve the original producing broker statements in compli- 
ance with Section 59A-14-11 NMSA 1978..The declaration pages shall be confidential and shall 
not be subject to public inspection. The superintendent's copy of the statements shall be open to 
public inspection. If the producing broker has failed to provide the producing broker statement, 
the surplus lines broker shall at the time of quarterly hire notify the ah ett of the pro- 
ducing broker's failure to comply. 

C. Each surplus lines broker shall, within sixty dane afen expiration of pele calendar quarter, 
file with the superintendent a statement under the surplus lines broker's oath of all surplus lines 
insurance business transacted during such calendar quarter. The statement shall be on forms as 
prescribed and furnished by the superintendent and shall contain such information relative to the 


surplus lines insurance transaction as the superintendent may reasonably require for the pur- 


poses of Chapter 59A, Article 14 NMSA 1978. 


History: 1978 Comp., § 59A-14-11, enacted by Laws 
1991, ch. 125, § 17; 1999, ch. 111, § 2; 2017, ch. 130, § 
10. 

Repeals and reenactments. — Laws 1991, ch. 125, § 
17 repealed former 59A-14-11 NMSA 1978, as enacted by 
Laws 1984, ch, 127, § 249, relating to quarterly statement 
of broker, and enacted a new section, effective April 3, 
1991. For provisions of former section, see the 1990 NMSA 
1978 on NMOneSource.com. 

The 2017 amendment, effective July 1, 2017, removed 
the requirement that surplus lines brokers file with the 
superintendent of insurance copies of producing brokers' 
affidavits of their efforts, and the results of those efforts, 
to place coverage with authorized insurers and copies of 
the policy declarations pages of all surplus lines insur- 
ance business transacted during the calendar quarter; 
and replaced "affidavits" with "statements" throughout 
the section; in Subsection. A, in the first sentence, after 
"surplus lines broker", deleted "affidavit" and added "a 
signed statement"; and in Subsection B, deleted "Within 
sixty days after the end ofeach calendar quarter, the 
surplus lines broker shall file with the superintendent a 
copy of each of the producing broker affidavits required 
by Subsection A of this section and a copy of the policy 


59A-14-12. Repealed. 


Repeals. — Laws 2018, ch. 57, § 31 repealed 59A-14-12 
NMSA 1978, as enacted by Laws 1984,ch. 127, § 250, re- 
lating to Premium tax on surplus lines insurance, effective 


declarations page of all surplus lines insurance business 
transacted during the calendar quarter", and after "Sec- 
tion", changed "59A-14-10" to "59A-14-11", 

The 1999 amendment, effective June 18, 1999, de- 
leted former Subsection A which related to a written 
report provided to the surplus lines broker and redes- 
ignated the subsequent subsections accordingly; in the 
beginning of Subsection A, deleted "At the time of com- 
pleting each report pursuant to Subsection A of this sec- 
tion" and substituted "an affidavit" for "a sworn, nota- 
rized affidavit"; in Subsection A(2), inserted "nor will 
unearned premiums be returned"; in the first sentence 
of Subsection B, substituted "the producing broker af- 
fidavits required by Subsection A" for "the reports and 
affidavits required by Subsections A and B", in the sec- 
ond sentence, substituted "original producing broker af- 
fidavits" for "original reports and affidavits", in the third 
sentence, substituted»"The declaration pages" for "The 
reports and all copies", in the fifth sentence, substituted 
"the producing broker affidavit" for "a report or affida- 
vit", and at the end, added "at the time of quarterly fil- 
ing, notify the superintendent of the producing broker's 
failure to comply". 


January 1, 2020. For provisions of former section, see the 
2019 NMSA 1978 on NMOneSource.com. | 


59A-14-13. Examination of surplus line brokexr. 


A. The superintendent whenever deemed necessary may examine the records and accounts of 
any surplus line broker for determining whether the surplus line broker is conducting business in 
accordance with the requirements of this article. 

B. The superintendent shall conduct the examination, and the surplus line broker shall pay 
the cost thereof, as provided in the applicable provisions of Article 4 Manag 59A, Article 4 NMSA 
1978] (examinations, hearings and APROBIA) of the Insurance Code, 


History: Laws 1984, ch. 127, § 251. 


59A-14-14. Evidence of insurance; policy changes; penalties. 


A. Upon placing surplus lines insurance, the surplus lines broker shall promptly deliver to the 
insured evidence of the insurance consisting either of the policy or, if the policy is not then available, 
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a certificate complying with Subsection D of this section, a cover note, a)binder or other evidence ‘of 
insurance. The certificate, cover note, binder or other evidence of insurance shall be completed and 
signed by the surplus’ lines broker and shall set forth the description and location of the subject of 
the insurance, the coverage limits, the name and address of the insured, the name and address of the 
surplus lines insurer and the name, address and telephone number of the surplus lines broker. 

B. No surplus lines broker shall issue or deliver any evidence of insurance or purport to in- 
sure or represent that insurance will be or has been written by any eligible surplus lines insurer 
without the insurer's prior written authorization, via telefax or otherwise, to cause the risk to be 
insured or documentation from the insurer in the fepulae course of business that such insurance 
has been’granted. 

C. If, after delivery of any evidence of insurance, there is any change in the identity of the in- 
surer, in the proportion of the risk assumed by any insurer or in the coverage, terms or conditions 
stated in the original evidence of insurance, the surplus lines broker shall promptly issue and | 
deliver to the insured, either directly or through the producing broker, an appropriate substitute 
for or endorsement of the original document, begged BhOwits the current idea of the coverage 
and responsible insurers. 

D. As soon as reasonably possible after the bluconiadit of any surplus lines insurance, and in 
no event later’ than thirty days after coverage commences, the surplus lines broker shall deliver 
a complete copy of the policy or, if the policy is not'then available, a certificate of insurance to the 
insured to replace any evidence of insurance previously issued. Each policy of insurance shall 
contain or have attached thereto a complete record of all policy declarations and limits, insuring 
agreements, deductible amounts, conditions, exclusions, clauses, endorsements and all other mate- 
rial terms and conditions. 

"KE, Any ‘surplus lines broker who fails to comply with the requirements of this section shall 
be subject to the penalties provided in Section 59A-1-18 NMSA 1978 or to any greater applicable 
penalty otherwise provided by law. 


History: 1978 Comp., § 59A-14-14, enacted by Laws “ANNOTATIONS 
1991, ch. 125, § 18; 2011, ch. 127, § 12. : a. : 

Repeals and reenactments. — Laws 1991, ch. 125, § Miscommunication may result in coverage de- 
18 repealed former 59A-14-14 NMSA 1978, as enacted. by spite exclusion, — Since the surplus lines insurer au- 
Laws 1984, ch. 127, § 252, relating to evidence of insur- thorized a surplus lines broker to issue insurance, the 
ance, changes, and penalties, and enacted a new section, insurer must assume responsibility for inadequate insur- 
effective April 3, 1991. ance coverage resulting from miscommunications made 

The 2011 amendment, effective July 1, 2011, elimi- between intermediaries during the process of selling in- 
nated the requirement that the evidence of insurance set surance to the insured. Since the insured initially sought 
forth the coverages, amount of deductibles, premium and coverage fora particular injury, the insured s damages are 
rates, taxes, and risk assumed by each insurer. covered under the policy notwithstanding an exclusion for 


that particular injury. Barth v. Coleman, 1994-NMSC-067, 
118 N.M. 1, 878 P.2d 319. 


59A-14-15. Liability of insurer. 


A. As to a risk assumed by an unauthorized insurer under Chapter 59A, Article 14 NMSA 
1978, and if the premium thereon has been received by the producing broker or the surplus lines 
broker who placed the insurance, in all questions thereafter arising under the coverage between 
the insurer and the insured the insurer shall be deemed to have received the premium due it for 
the coverage; and the insurer shall be liable to the insured for losses covered by the insurance and 
for unearned premiums that may become payable to the insured upon cancellation of the insur- 
ance, whether or not.in fact-the surplus lines broker is indebted to the insurer.as to the insurance 
or for any other cause. 

B. Each unauthorized insurer assuming a surplus lines risk under Chapter 59A, Article 14 
NMSA 1978 shall be deemed thereby to have subjected itself to the terms of this section. 


History: Laws 1984, ch. 127, § 253; 1991, ch. 125, §.19. producing broker or" near the beginning and.substituted 


The 1991 amendment, effective April 3, 1991, substi- _ “lines broker" for "line broker" in two places; substituted 
tuted "Chapter 59A, Article 14 NMSA 1978" for "this arti- "lines risk" for "line risk" in Subsection B; and made a mi- 
cle" in Subsections A and B; in Subsection A, inserted "the nor stylistic change in Subsection A. 

755 


©, 2022 State of New,Mexico, New Mexico Compilation Commission, All rights reserved. 


59A-14-16 INSURANCE CODE 59A-14-19 


59A-14-16. Legal process against surplus line insurer; venue. 


A, An unauthorized insurer shall be.sued, upon any cause of action arising in this state under 
any surplus line insurance policy issued by.it; in the district court. of the county in which the cause 
of action arose. 

B.. Service of legal process against the insurer may be made in any such action by: service 
upon the steaeaibsaieil di as provided for in Section 99 [59A-5-32 NMSA 1978] of the Insurance 
Code. 

C.. Each surplus line insurer may file with the superintendent designation in writing of the 
name and address of the person to whom the superintendent shall forward legal process served 
upon him as process attorney for the insurer. The insurer may change such designation by filing a 
new designation with the superintendent. The surplus line broker placing surplus line insurance 
with an unauthorized insurer shall take reasonable steps to inform the insurer of its right to file 
such designation. 

D,. Upon receipt of such process the superintendent shall promptly mail one copy thereof, by 
certified or registered mail with return receipt requested, to the person currently designated by 
the insurer pursuant to Subsection C, above; and if no such designation has been made or is not 
currently in force, the process shall be so mailed addressed to the insurer at its home office last 
of record with the superintendent, wherever located. The insurer shall have thirty (30) days from 
date of service upon the superintendent within which to plead, answer or otherwise defend the ac- 
tion. Upon service of process upon the superintendent and mailing in accordance with this provi- 
sion the court shall be deemed to have jurisdiction in personam of the insurer. 

E. An unauthorized insurer issuing the policy shall be deemed thereby to have authorized 
service.of process against it.in the manner and to the effect as provided in this section. Any such 
policy shall contain a provision stating that service of process against it may be made upon the 
superintendent as in this section provided. 


History: Laws 1984, ch. 127, § 254. 


59A-14-17. Certain other provisions applicable. 


In addition to provisions generally applicable, the following provisions of the Insurance Code 
shall also apply as to surplus line brokers: 

A. Section 210 [209] [59A-12-8 NMSA 1978|[repealed]] (controlled business); 

B. Section 218 [59A-12-17 NMSA.1978] (scope of license); and 

C. Section 223 [59A-12-22 NMSA 1978] (fiduciary funds). 


History: Laws 1984, ch. 127, § 255. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. The 
reference to § 210 of the Insurance Code is apparently 
incorrect, The section dealing with. controlled business 
is § 209 compiled as 59A-12-8 NMSA 1978. Section 210, 


59A-14-18. Repealed. . 


Repeals, — Laws 2018, ch. 57, 8 31 repealed 59A-14-18 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 256, 
relating to violations and penalties, effective January 1, 


compiled as 59A-12-9 NMSA 1978, provides a limitation 
on the construction of § 209. 

Laws 2016, ch. 89, § 70 repealed 59A-12-8 NMSA 1978, 
effective July 1, 2017. For provisions of former section, see 
the 2016 NMSA 1978 on NMOneSource.com. 

Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto, 


2020. For the provisions of former section, see the 2019 
NMSA 1978 on NMOneSource.com. 


59A-14-19. National database; participation required. 


No later than July 21, 2012, the superintendent’ shall participate in the national insurance 
producer database of the association, or any other equivalent uniform national database, for the 
licensure of surplus lines brokers and the renewal of the licenses... 
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History: Laws 2011, ch. 156, § 10, 

Effective dates. — Laws 2011, ch. contained no effec- 
tive date provision, but, pursuant to N.M. Const., art. IV, § 
23, was effective June 17, 2011, 90 sep after the adjourn- 
ment of the legislature. 


UNAUTHORIZED INSURERS 


59A-15-1 


Applicability. — Laws 2011, ch. 156, § 11 provided 
that the provisions §§ 3 through 10 of Laws 2011, ch. 156 
are applicable to insurance policies issued on or after 
July 21, 2011. 


ARTICLE 14A 


Surplus Lines Insurance Multistate Compliance Compact 


Sec. 
59A-14A-1. Repealed. 


59A-14A-1, Repealed. 


Repeals. — Laws 2017, ch. 130, § 19 repealed 59A- 
14A-1 NMSA 1978, as enacted by Laws 2011, ch. 156, 
§ 1, relating to the Surplus Lines Insurance Multistate 


59A-14A-2, Repealed. 


Repeals. — Laws 2017, ch. 130, § 19 repealed 59A- 
14A-2 NMSA 1978, as enacted by Laws 2011, ch. 156, 
§ 2, relating to the Surplus Lines Insurance Multistate 


Sec, 
59A-14A-2. Repealed. 


Compliance Compact, entered into, effective July 1, 2017. 
For provisions.of former section, see the 2016 NMSA 1978 
on NMOneSource.com. 


Compliance Compact, state representative, effective 
July 1, 2017. For provisions of former section, see the 2016 
NMSA 1978 on NMOneSource.com. 


ARTICLE 15 
Unauthorized Insurers 
Sec, Sec. 
59A-15-1. Purposes of article. 59A-15-11. Unauthorized Insurers False Advertising 
59A-15-2. Representing or aiding unauthorized insurer Process Law; title. 
prohibited. 59A-15-12. Notice to domiciliary supervisory official. 
59A-15-3. Inclusion of unauthorized insurer in coverage. 59A-15-18. Action by superintendent. 
59A-15-4. Insurance independently procured; duty to re- 59A-15-14. Short title; Health Care Benefits Jurisdiction 
port and pay tax. Act. 
59A-15-5. Validity of contract not impaired; right of in- 59A-15-15, Purpose. 
surer as to court action. 59A-15-16, Jurisdiction over health care benefits provid- 
59A-15-6. Superintendent is attorney of unauthorized “ers presumed. 
insurer for service of process. 59A-15-17. Demonstrating jurisdiction. 
59A-15-7, Service of process on unauthorized insurer. 59A-15-18. Examination. 
59A-15-8. Defense of action by unauthorized insurer; 59A-15-19, Disclosure. 
bond. 59A-15-20. Multiple-employer welfare arrangements; 
59A-15-9. Enforcement of foreign decrees. regulations. 
59A-15-21. Short title. 


59A-15-10. Penalty for violation. 


59A-15-1. Purposes of article. 


The purpose of this article [Chapter 59A, Article 15 NMSA 1978] is to subject certain persons 
and insurers to the jurisdiction of the superintendent and the courts of this state in suits by or on 
behalf of the state and others. The legislature declares that it is concerned with the protection of 
residents of this state against acts by insurers not authorized to do an insurance business in this 
state, by the maintenance of fair and honest insurance markets, by protecting authorized insurers 
which are subject to regulation from unfair competition by unauthorized insurers, and by protect- 
ing against the evasion of the insurance regulatory laws of this state. In furtherance of such state 
interest, the legislature provides methods in this article for substituted service of process upon 
such insurers in any proceeding, suit or action in any court and substituted service of any notice, 
order, pleading or process upon such insurers in any proceeding by the superintendent to enforce 
or effect full compliance with the insurance laws of this state. In so doing, the state exercises its 
powers to protect residents of this state and to define what constitutes transacting an insurance 
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business in this state, and also exercises powers and privileges available to’ this state by virtue 
of Public Law 79-15, (1945), 79th Congress of the United States, Chapter 20, 1st Sess., S. 340, 59 
Stat. 33; 15 U.S.C. Secs. 1011 to 1015, inclusive, as amended, which declares that the business of 
insurance and every person engaged therein shall be subject to the laws of the several states. 


History: Laws 1984, ch. 127, § 257. or ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. yeas 
|, Jur. 2d Insurance $§ 37 to 54, 


a> 


59A-15-2. Representing or aiding unauthorized insurer prohibited. 


A. No person shall in this state directly or indirectly act as agent for, or otherwise represent 
or aid on behalf of another, any unauthorized insurer in solicitation, negotiation, procurement or 
effectuation of insurance or renewals thereof, or forwarding of applications, or delivery of policies 
or contracts, or inspection of risks, or fixing of rates, or investigation or adjustment of claims or 
losses, or collection or forwarding of premiums, or in any other manner represent or assist such 
insurer in transaction of insurance in this state. 

B. This section shall not apply as to: . 

(1) matters authorized to be done by the superintendent under service of process provi- 
sions of Chapter 59A, Article 15 NMSA 1978; 

(2) transactions for which certificate of authority is not required of an insurer under Sec- 
tion 59A-5-11 NMSA 1978; 

(3) subject to Subsection B of Section 59A-5-10 NMSA 1978, insurances exempt from the 
surplus line law under Section 59A-14-1 NMSA 1978; 

(4) insurance policies and annuity contracts in force in this state prior to the effective date 
of the Insurance Code, transactions as to which shall be governed by laws in force immediately 
prior to such effective date; or 

(5) a transaction or transactions in this state involving contracts of insurance to one or 
more industrial insureds. For the purposes of this section, an industrial insured is an insured: 

(a) which procures the insurance of any risk by the use of the services of a full-time 
employee acting as a risk manager or insurance manager or by utilizing the services of a regularly 
and continuously qualified insurance consultant; 

(b) which has aggregate annual premiums for insurance on all risks of at least 
twenty-five thousand dollars ($25,000); and 

(c) which has at least twenty-five full- time employees. 

C. Violation of this section shall be subject to the general penalty peswided under Section 59A- 
1-18 NMSA 1978. 


History: Laws 1984, ch. 127, § 258; 1987, ch: 259, § 15. Effective dates, — Lane 1984, ch. 127, § 999 made the 
Insurance Code effective January 1, 1985. 
59A-15-3. Inclusion of unauthorized insurer in coverage. 


No insurance agent licensed in this state shall include, or:permit inclusion, in any insurance 
coverage of a subject of insurance resident, located or to be performed in this state and placed by 
the agent, of an unauthorized insurer among the insurers. assuming direct risk under such cover- 
age. This section shall not apply as to coverages eremel under Section 258 [59A-15-2 NMSA iia 
of this article. 


History: Laws 1984, ch. 127, § 259. 


59A-15-4. Insurance independently procured; duty to report.:: 


A. Kach insured who. in this state procures or continues or renews insurance with a nonad- 
mitted insurer on a risk located or to be performed in whole or in part in this state, other than 


758 


© 2022 State of| New, Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-15-5 UNAUTHORIZED INSURERS 59A-15-6 
insurance procured through a surplus lines licensee pursuant to Chapter 59A, Article 14 NMSA 
1978 shall, within ninety days after the date such insurance was so procured, continued or re- 
newed, file a written report of the same with the superintendent, upon forms prescribed by the su- 
perintendent, showing the name and address of the insured or insureds, name and address of the 
insurer, the subject of the insurance, a general description of the coverage, the amount of premium 
currently charged therefor and such additional pertinent information as is reasonably requested 
by the superintendent. 

B. If an independently dfoadnaa jouiay covers risks or exposures only partially located or to be 
performed in this state, the taxes, fees and penalties imposed pursuant to the Insurance Code and 
the Insurance Premium Tax Act [7-40-1 through 7-40-10 NMSA 1978] shall be computed on the 
portion of the premium properly attributable to the risks or exposures located or to be performed 
in this state and reported to the secretary of taxation and revenue. In no event, however, shall a 
tax be payable solely because the risk in question, or any portion thereof, is located or to be per- 
formed in this state. 

C. This section does not abrogate or modify, and shall not be construed or deemed to abrogate 
or modify, any provision of the Insurance Code. 


D. This section does not apply to life insurance, health insurance or annuities. 


History: Laws 1984, ch. 127, § 259.1; 2018, ch. 57, 
§ 18. 

The 2018 amendment, effective January 1, 2020, re- 
moved the provisions related to reporting to the superin- 
tendent of insurance and paying insurance premium tax 
for insurance procured with a nonadmitted insurer, and 
required that taxes, fees and penalties imposed pursuant 
to the Insurance Code and the Insurance Premium Act be 
reported to the secretary of taxation and revenue; in the 
catchline, after "duty to report", deleted "and pay tax"; in 
Subsection A, after "pursuant to", added "Chapter 59A", 
after "Article 14", deleted "of the Insurance Code" and 
added "NMSA 1978", and after "within", deleted "90" 
and added "ninety"; deleted former Subsection B, which 
related to the rate of tax for gross insurance premiums, 
and redesignated former Subsection C as Subsection B; 
in Subsection B, after "performed in this state, the", de- 
leted "tax payable" and added "taxes, fees and penalties 
imposed pursuant to the Insurance Code and the Insur- 


to be performed in this state", added "and reported to the 
secretary of taxation and revenue"; deleted former Sub- 
section D and redesignated former Subsections F and E 
as Subsections C and D, respectively; and in Subsection 
C, after "any provision”, deleted "Section 258 or any other 
provision of this" and added "the Insurance". 

Temporary provisions, — Laws 2018, ch. 57, § 30 pro- 
vided that: 

A. On January 1, 2020, all personnel directly involved 
with.the audit and collection of the taxes imposed pur- 
suant to the New Mexico Insurance Code prior to the ef- 
fective date of this act, functions, appropriations, money, 
records, furniture, equipment and other property of, or 
attributable to, the financial audit bureau of the office of 
superintendent of insurance shall be transferred to the 
taxation and revenue department. 

B. On January 1, 2020, no contractual obligations of 
the office of superintendent of insurance shall be binding 
on the taxation and revenue department. 


ance Premium Tax Act", and after "exposures located or 


59A-15-5. Validity of contract not impaired; right of insurer as to court 
action. 


Failure of an insurer transacting insurance in this state to have a certificate of authority shall 
not impair the validity of any act or contract of the insurer and shall not prevent the insurer from 
defending any action in any court in this state; but no such insurer shall be permitted to maintain 
an action in any court of this state to enforce any right, claim or demand arising out of any such 
transaction, other than as to a surplus line coverage duly written through a licensed surplus line 
broker of this state, until the insurer has obtained a certificate of authority. 


History: Laws 1984, ch. 127, § 260. 


59A-15-6. Superintendent i is attorney of unauthorized i insurer for 
service of process. 


Any act of transacting an insurance business in this state by any unauthorized insurer is equiv- 
alent to and shall constitute an irrevocable appointment by such insurer, binding upon him, his 
executor or administrator, or successor in interest if a corporation, of the superintendent or his 
successor in office, to be the true and lawful attorney of the insurer upon whom may be served all 
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lawful process in any action, suit or proceeding in any court by:the superintendent or by the state 
or others, and upon whom may be served any notice, order, pleading or process in any proceeding 
before the superintendent, and which arises out of transacting an insurance business in this state 
by such insurer. Any act of transacting an insurance business in this state by-any unauthorized 
insurer shall be signification of its agreement that any such lawful process in such court action, 
suit or proceeding and any such notice, order, pleading or process in such administrative proceed- 
ing before the superintendent so served shall be of the same legal force and ciguiniek as personal 
service of process in this state upon the insurer, 


History: Laws 1984, ch. 127, § 261. ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see-1 Nat. Resources J, 3038 (1961), 


59A-15-7. Service of process on unauthorized i insurer. 


A. Service of process in such action or preceeding shall be made by dcliveriag to and leaving 
with the superintendent, or some person in apparent charge of his office, two (2) copies thereof and 
by payment to the superintendent of the fee prescribed by Section 101 [59A-6-1 NMSA 1978] (fee 
schedule) of the Insurance Code. Service upon the superintendent as such attorney shall be service 
upon the insurer. 

B. The superintendent shall forthwith forward by certified mail.one of the copies of such pro- 
cess, or such notice, order, pleading or process in proceedings before the superintendent, to the 
defendant in such court proceeding or to whom the notice, order, pleading or process in such ad- 
ministrative proceeding is addressed or directed, at its principal place of business last known to 
the superintendent and shall keep a record of all process so served on him which shall show the 
day and hour of service. Such service is sufficient if: 

(1) notice of such service and a copy of the court process or the notice, order, pleading or 
process in such administrative proceeding are sent within ten (10) days thereafter by certified 
mail (with return receipt requested) by the plaintiff or the plaintiff's attorney in the court pro- 
ceeding, or by the superintendent in the administrative proceeding, to the defendant. in. the court 
proceeding or to whom the notice, order, pleading or process in such administrative proceeding is 
addressed or directed, at the last-known principal place of business of the defendant in the court 
or administrative proceeding, and 

(2) the defendant's receipt or receipts issued by the post office with which the latte is 

certified, showing the name of the sender of the letter and the name and address of the person or 
insurer to whom the letter is addressed, and an affidavit of the plaintiff or the plaintiff's attorney 
in court proceeding, or of the superintendent in administrative proceeding, showing compliance 
therewith are filed with the clerk of the court in which such action, suit or proceeding is pending 
or with the superintendent in administrative proceedings, on or before the date the defendant in 
the court or administrative proceedings is required to appear or respond thereto, or within such 
further time as the court or superintendent may allow. 
-C. No plaintiff shall be entitled to a judgment or determination by default in any court or ad- 
ministrative proceeding in which court process or notice, order, pleading or process in proceedings 
before the superintendent is served under this section until the expiration of forty-five (45) days 
from the date of filing of the affidavit of compliance. 

D. Nothing in this section limits or affects the right to serve any process, notice, order or de- 
mand upon any person or insurer in any other manner permitted by law. 


History: Laws 1984, ch. 127, § 262. ANNOTATIONS. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d § 40, 
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59A-15-8. Defense of action by unauthorized i insurer; bond. 


A. Before any unauthorized: insurer files or causes to be filed any pleading in any court action, 
suit or proceeding or any notice, order, pleading or process in an administrative proceeding before 
the superintendent instituted against such person or insurer, by service made as provided in Sec- 
tion 262 [59A-15-7 NMSA 1978] of this article, such insurer shall either: 

(1) -deposit with the clerk of the court in which such action, suit or proceeding i is pending, 
or with the superintendent in administrative proceedings before the superintendent, cash or secu- 
rities, or file with such clerk or the superintendent a bond with good and sufficient sureties, to be 
approved by the clerk or the superintendent, in an amount to be fixed by the court or superinten- 
dent sufficient to secure the payment of any final judgment which may be rendered in such action 
or administrative proceeding; or 

(2). procure a certificate of authority to transact insurance in this state. In considering 
the application of an insurer for a certificate of authority, for the purposes of this paragraph the 
superintendent need not assert the provisions of Section 100 [59A-5-33 NMSA 1978] (reciproc- 
ity provision) of the Insurance Code against such insurer with respect to its application if he 
determines that the insurer would otherwise comply with the requirements for such certificate 
of authority. 

_B. The saciiiendart: in any scenianianrstie proceeding i in which service is made as provided 
in Section 262 of this article, may in his discretion order such postponement. as may be necessary 
to afford the defendant reasonable opportunity to. comply with the provisions of Paragraph (1) 
above, and to defend such action, 

C. Nothing in Subsection A above, shall be construed to prevent an unauthorized insurer from 
filing a motion to quash a writ or to set aside service thereof, on the ground that such unauthor- 
ized insurer has not transacted insurance in this state. 


History: Laws 1984, ch. 127, § 263. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance § 267. , 


59A-15-9. Enforcement of foreign decrees. 


A. As used in this section: 

(1) "foreign decree" means any decree or order in equity of a court located in a Hecitradal 
state, including a court of the United States located therein, against any insurer incorporated or 
authorized.to do business'in this state; 

(2) "qualified party" means a state regulatory agency ating in its capacity to Soirée the 
insurance laws of its state; and 

(3) "reciprocal-state" means any state the laws of which contain procedures substantially 
similar to those specified in this section for the enforcement of decrees or orders in equity issued 
by courts located in other states, against any insurer incorporated or authorized to do business in 
such state. 

B. The attorney general upon request of the superintendent may proceed in the courts of,this 
state or any reciprocal state to enforce an order or decision in any court proceeding or in any ad- 
ministrative proceeding before the superintendent. 

C.. The superintendent shall determine which states qualify as reciprocal states and shall 
maintain at all times an up-to-date list of such states. 

D. A copy of any foreign decree authenticated in accordance with federal statutes may be filed 
in the office of the clerk of any district court of this state. The clerk, upon verifying with the super- 
intendent that the decree or order qualified as a foreign decree|,| shall treat the foreign decree in 
the same manner as a decree of a district court of this state. A foreign decree so filed has the same 
effect and shall be deemed as a decree of a district court of this state, and is subject to the same 
procedures, defenses and proceedings for reopening, vacating or staying as a decree of a district 
court of this state and may be enforced or satisfied in like manner. 
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E. At the time of the filing of the foreign decree, the attorney general shall make and file with 
the clerk of the court an affidavit setting — the name and last-known post office address of the 
defendant. 

Promptly upon the filing of the foreign aeende and the affidavit, the clerk shall mail notice of the 
filing of the foreign decree to the defendant at the address given and to the superintendent and 
shall make a note of the mailing in the docket. In addition, the attorney general may mail a notice 
of the filing of the foreign decree to the defendant and to the superintendent and may file proof of 
mailing with the clerk. Lack of mailing notice of filing by the clerk shall not affect the enforcement 
proceedings if proof of mailing by the attorney general ‘has been filed. No execution or other pro- 
cess for enforcement of a foreign decree filing [filed] under this section shall issue until thirty (30) 
days after the date the decree is filed. 

F. Ifthe defendant shows the district court: 

(1) that an appeal from the foreign decree is pending or will be taken, or that a stay of ex- 
ecution has been granted, the court shall stay enforcement of the foreign decree until the appeal is 
concluded, the time for appeal expires or the stay of execution expires or is vacated upon proof that 
the defendant has furnished the security for the satisfaction of Be decree required by the state 1 in 
which it was rendered; or 

(2) on any ground upon which enforcement of a decree of any district court of this state 
would be stayed, the court shall stay enforcement of the foreign decree for an appropriate period, 
upon requiring the same security for satisfaction of the decree which is required in this state. 

G. Any person filing a foreign decree shall pay to the clerk of the court the applicable statutory 
filing fee. Fees for docketing, transcription or other enforcement proceedings shall be the same as 
are e provided for decrees of the district court. . 


History: Laws 1984, ch. 127, § 264. 


59A-15-10. Penalty for violation. 


Any unauthorized insurer which transacts in this state any insurance business in violation of 
the Insurance Code shall be subject to fine of not to exceed twenty thousand dollars ($20,000) for 
each such violation. 


History: Laws 1984, ch. 127, § 265. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto, ‘ 


59A-15-11. Unauthorized Insurers False Advertising Process Law; title. 


Sections 266 through 268 [59A-15-11 to 59A-15-13 NMSA 1978] of this article constitute and 
may be referred to as the "Unauthorized Insurers False Advertising Process Law". 


History: Laws 1984, ch. 127, § 266. 


59A-15-12. Notice to domiciliary supervisory official. 


No unauthorized insurer through any estimate, illustration, circular, pamphlet, letter, announce- 
ment, statement or any other means or medium shall misrepresent to any person in this state its 
financial condition or the terms of any contract issued or to be issued by it'or'the advantages thereof, 
or the dividends or share to be received thereon. Whenever the superintendent has reason to believe. 
that any such insurer is so misrepresenting, he shall notify the insurer and the insurance supervi- 
sory officer of the insurer's domiciliary state or province by registered or certified mail. - 


History: Laws 1984, ch, 127, § 267. 
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59A-15-13. Action by superintendent. ' 


A. Ifwithin thirty (30) days following the giving of the notice provided for in Section 267 [59A- 
15-12 NMSA 1978] of the article the insurer has not ceased such dissemination, and if the super- 
intendent has reason to believe that such insurer is soliciting, issuing or delivering contracts of 
insurance to residents of this state or collecting premiums on such contracts or performing any 
other transaction in connection with such insurance, and that a proceeding by him in respect to 
such matters would be to the interest of the public, he shall take action against such insurer under 
the provisions of Section 262 [59A-15-7 NMSA 1978] of the article (service of process om unauthor- 
ized insurer). . 

Bears upon such fameaie the Soneriaipacath finds that the insurer has misrepresented as re- 
ferred to in Section 267 of the article, he shall by order. on such hearing require the insurer. to 
cease and desist from such violation, and shall mail a copy of the order by registered or certified 
mail to the insurer at its principal place of business last of record with the superintendent, and 
to the insurance supervisory officer of the insurer's domiciliary state, country or province. Each 
violation thereafter of such desist order shall subject the insurer to a penalty of two thousand dol- 
lars ($2,000), to be recovered by a civil action brought against the insurer by the superintendent. 
Service of process upon the insurer in such action may be made upon the superintendent pursuant 
to Section 262 of this article or in any other lawful manner. 


History: Laws 1984, ch. 127, § 268. 


59A-15-14. Short title; Health Care Benefits Jurisdiction Act. 


Sections 59A-15-14 through 59A-15-19 NMSA 1978 may be cited as the "Health Care Benefits 
Jurisdiction Act", 


History: 1978 8 Comp. . § 59A-15-14, enacted by Laws 
1991, ch. 125, § 20, 


59A-15-15. Purpose. 


The purpose of the Health Care Benefits Jurisdiction Act [59A-15-14 through 59A-15-19 NMSA 
1978] is to assure the superintendent's jurisdiction over providers of health care benefits in this 
state; to indicate how each provider of health care benefits may demonstrate under which regula- 
tory jurisdiction it falls; to allow for examinations by the superintendent if the provider of health 
care benefits is unable to demonstrate that it is subject to another regulatory jurisdiction; and to 
require disclosure to purchasers of such plans information as to whether the plans are fully in- 
sured. 


History: 1978 Comp., § 59A-15-15, enacted by Laws 
1991, ch, 125, § 21. 


59A-15-16. Jurisdiction over health care benefits providers presumed. 


Notwithstanding any other provision of law and except as provided in the Health Care Benefits 
Jurisdiction Act [59A-15-14 through 59A-15-19 NMSA 1978], any person who provides coverage in 
this state for health benefits, including coverage for medical, surgical, hospital, osteopathic, acu- 
puncture and oriental medicine, chiropractic, physical therapy, speech pathology, audiology, profes- 
sional mental health, dental or optometric expenses, whether such coverage is by direct payment, 
reimbursement or otherwise, shall be presumed to be subject to the provisions of the Insurance 
Code and the jurisdiction of the superintendent unless the person provides evidence satisfactory 
to the superintendent that he is subject exclusively to the jurisdiction of another agency of this 
state or the federal government. 
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History: 1978 Comp., § 59A-15-16, enacted by Laws near the beginning, "acupuncture and oriental medicine, 
1991, ch. 125, § 22; 1993, ch. 158, § 3. chiropractic, physical therapy," for "acupuncture, chiro- 
Cross vaferences, — For the Insurance Code, see 59A- _. practic, physical therapy," near the middle, and "he is sub- 


1-1 NMSA 1978 and notes thereto. _ ject exclusively" for "it is subject exclusively" near the end. 
The 1998 amendment, effective June 18, 1998, ‘substi- : is ) : 
tuted "who provides,coverage" for "that provides coverage" . 


59A-15-17. Deindustrating jurisdiction. 


Any pétson providing coverage for health care benishits as described i in Section 59A-15- 16 NMSA 
1978 may demonstrate that it is subject to the jurisdiction of another ekg of this state or the 
federal government by providing to the superintendent: ’ 

A. ‘the appropriate certificate, license or other document issued By the ortlitsy governmental 
agency that permits or qualifies it to provide such coverage; or ~~ 

B.. other evidence satisfactory to the:superintendent,’ after consultation with the other gov- 
ernmental agency, if necessary, that the provider is acting pursuant to a federal or state law tie 
grants exehonis de aor paioe toa Heudac agency or RUOHEE Beenky of this psc 


History: 1978 Comp., §.59A-15-17, enacted by Laws 
1991, ch. 125, § 238. ' 


59A-15-18. Examination. 


Any person providing coverage for health care benefits, as described in Section 59A-15-16 NMSA 
1978 who is unable to demonstrate under Section 59A-15-17 NMSA 1978 that he is subject to the 
exclusive jurisdiction of another agency of this state or the federal government shall submit to 
an examination by the superintendent in accordance with Chapter 59A, Article 4 NMSA.1978 to 
determine the organization and financial condition of the provider and his compliance with the 
applicable provisions of the Insurance Code, 


History: 1978 Comp., § 59A-15-18, enacted by Laws Cross references. — For the Insurance Code, see 59A- 
1991, ch. 125, § 24. 1-1 NMSA 1978 and notes thereto. 


59A-15-19. Disclosure. 


Any agent or administrator that advertises, sells, transacts or administers coverage in this state 
as described in Section 59A-15-16 NMSA 1978 shall, if the coverage is not fully insured. or oth- 
erwise fully covered. by, an. authorized insurer, advise every purchaser, prospective purchaser and 
covered person of the lack of insurance or other coverage, Any administrator that advertises. or 
administers such coverage in this state shall inform any producing agency of the elements of the 
coverage including the amount of any applicable stop-loss insurance and the insurer affording it. 


History: 1978 Comp., § 59A-15-19, enacted by Laws 
1991, ch. 125, § 25. 


59A-15-20. Multiple-employer welfare arrangements; regulations. 


A... The superintendent, after a public hearing, shall, no later than October 1, 2001, adopt rea- 


sonable rules and regulations governing any employee. welfare benefit plan that is a multiple- 


employer welfare arrangement. The regulations at a minimum shall provide for: 
_ (1). registration of all.such plans and standards requiring the maintenance of specified 
levels of reserves;, . 
(2). minimum solvency requirements; 
_ (3) accounting standards and reporting requirements; 
(4) standards for appropriate investment of assets; 
(5) standards for excess or stop-loss insurance coverage; 
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(6) specified levels of contributions that any such plan, or any trust established under 


such a plan, must meet; 


(7) methods for equitable assessment of member employers for any randing shortfall; and 


(8) standards for adequate governance. 


B. The rules and regulations shall provide for compliance with the Patient Protection Act [59A- 
57-1 NMSA 1978] and provide standards for minimum benefits, including coverage of all benefits 
required of health insurance under other sections of the Insurance Code [59A-1-1 NMSA 1978]. 

C. The rules and regulations shall provide that all employees or association members shall be 


eligible for participation in the plan. 


D. Any standards for determining or assuring solvency shall not be applicable to plans that 
are fully insured by carriers authorized to transact insurance in New Mexico. If at any time a plan 
does not meet the standards established, the superintendent may take action pursuant to the In- 


surance Code. 


History: 1978 Comp., § 59A-15-20, enacted by Laws 
1991, ch. 125, § 26; 2001, ch. 223, § 1. 

The 2001 amendment effective June 15, 2001, added 
the Subsection A designation, and in that Subsection, sub- 
stituted "after a public hearing, shall, no later than Oc- 
tober 1, 2001, adopt" for "after’a hearing thereon, shall 


59A-15-21. Short title. 


make", added the Paragraph (1) designation, and added 
Paragraphs (2) to (8); added Subsections B and C; added 
the Subsection D designation, and.in that subsection, sub- 
stituted "the superintendent may. take action pursuant to 
the Insurance Code" for "no benefits may be paid under 
the plan." 


Chapter 594A, Article 15 NMSA 1978 may be cited as the "Unauthorized Insurers Law". 


History: 1978 Comp., § 59A-15-21, enacted Pyle Laws 
1993, ch. 320, § 55. 


ARTICLE 16 


Trade Practices and Frauds 


Sec. 

59A-16-1. Scope of article. 

59A-16-2. Purpose of article. 

59A-16-3. Practices and acts prohibited, in general. 
59A-16-4. Misrepresentation, false advertising of policies, 


59A-16-5. False information, advertising. 

59A-16-6. "Twisting" prohibited. 

59A-16-7, Replacement of life insurance. 

59A-16-7.1. Unclaimed life insurance benefits. 

59A-16-8. Falsification, omission of records; misleading 
financial statements. 

59A-16-9. Publication of nonstatutory financial state- 
ments. 

59A-16-10, Defamation, 

59A-16-11. Unfair discrimination prohibited; life and 
health insurance. 

59A-16-11.1. Medical Insurance Pool Act; unfair referral. 

59A-16-12, Discrimination in insurance. 

59A-16-12.1. Discrimination on the basis of deterioration 
in health, 

59A-16-18. Prohibiting sex discrimination in insurance. 

§9A-16-13,1.. Craniomandibular and temporomandibu- 
lar joint disorders. 

59A-16-18.2. Discrimination on the basis of blindness. 

59A-16-14. Coercion of business prohibited; notice re- 
quired; charges prohibited. 

59A-16-15. Discrimination; rebates and certain induce- 
ments prohibited; life, health and annuity 
contracts, 

59A-16-16. Exceptions to discrimination, rebate and in- 
ducement prohibition; life, health and an- 
nuity contracts, 


Sec. 

59A-16-17. Discrimination, rebates and certain induce- 
ments prohibited; other coverages. 

59A-16-18. Receipt of rebates and inducements; penalty. 

59A-16-19. Monopolistic practices prohibited. 

59A-16-20. . Unfair claims practices defined and prohib- 
ited. 

59A-16-20.1. Homeowner's casualty insurance; premium 
rate and policy; protection after ‘natural 
disaster. 

59A-16-21. Payment of claim by check, draft or electronic 
transfer; failure to pay; interest. 

59A-16-21.1. Health plan requirements. 

59A-16-21.2. Health benefits plans; prohibition; unli- 
censed health benefits plans; unapproved 
health benefits plans. 

59A-16-21.38. Health care providers; surprise billing pro- 

¥3 hibited. 

59A-16-22, Record of complaints Peduired. 

59A-16-23. False applications, claims, proofs of loss. 

59A-16-24, Illegal dealing in premiums: excess charges 

for coverage. 

59A-16-25. Knowledge of insurer of prohibited acts. 

§9A-16-26. Insurer name; deceptive use prohibited. 

59A-16-27. Desist orders for prohibited practices, 

59A-16-28, Procedure as to undefined practices. 

59A-16-29, Penalties. 

59A-16-30, Private right of action. 
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59A-16-1. Scope of article. 


The provisions of Chapter 59A, Article 16. NMSA 1978 as applicable shall ‘apply as.to insurers, 
fraternal benefit societies, nonprofit health care plans, health maintenance organizations, prepaid 
dental services organizations, motor clubs, agents, brokers, solicitors, adjusters, providers of ser- 
vices contracts pursuant to the Service Contract.Regulation Act. [59A-58-1, NMSA 1978] and all 
other persons engaged. in any business which is now or. hereafter subject, to the superintendent's 
supervision under the Insurance Code [59A-1-1 NMSA.1978], as well as all alien and foreign 
insurers delivering or issuing for delivery in New Mexico any certificate or other evidence of cov- 
erage. For the purposes of that article, the societies, organizations, clubs and persons shall be 
included within the meaning of "insurer', and contracts issued by them are included within the 
meaning of "policy", | 


History: Laws 1984, ch. 127, § 269; 1985, ch. 164, § 1; ' Federal preemption. — Claim under the New Mexico 
1987, ch. 259, § 16; 2001, ch. 206, § 19. Unfair Insurance Practices Act, 59A-16-1 NMSA 1978 
Cross references. — For the Minimum Healthcare et seq., was preempted by the federal Employee Retire- 
Protection Act, see 59A-23B-1 NMSA 1978. ment Income Security Act of 1974, 29 U.S.C.'§ 1001 et seq. 
The 2001 amendment, effective July 1, 2002, inserted Nechero'v. Provident Life & Accident Ins. Co., 795 F. Supp. 
"providers of services contracts pursuant to the Service 374 (D.N.M. 1992). 
Contract Regulation Act" in the first sentence and inserted Law reviews. — For annual survey of New Mexico 
“and persons" following "clubs" in the second sentence. commercial law,;see 16 N.M.L. Rev. 1 (1986). 
For annual survey of New Mexico insurance law, 19 
ANNOTATIONS N.MLL. Rev. 717 (1990). 


For note, "Workers'.Compensation Law.- Bad Faith Re- 
fusal of an Insurer to Pay Workers' Compensation Ben- 
efits: Russell v. Protective Insurance Company," see 20 


Manager of claims office. — The manager of an in- 
surer's claims office is an "insurer" against whom third- 
parties can bring private actions for unfair claims settle-. 


ment practices. Martinez v. Cornejo, 2009-NMCA-011, 146 N.M.L. Rev, 757 (1990). 

NM. 293, 268 P3d 443, cert, denied, 2009-NMCERT.001, Am. Jur. 2d, A.L.R. and C.J.S. references. — In- 

145 N.M. 655, 203 P.3d 870. sured's responsibility for false answers inserted by in- 
Remedies. — Causes of action may be maintained un- surer's agent in application following correct answers 

der both the New Mexico Unfair Trade Practices Act and by insured, or incorrect answers suggested by agent, 26 

the New Mexico Unfair Insurance Practices Act. New Mex- : A.L.R.3d 6. ; : ae 

ico Life Ins. Guar. Ass'n v. Quinn & Co., 1991-NMSC-036, #% Provisions of insurance company's contract with inde- 

111 N.M. 750, 809 P.2d 1278. pendent insurance agent restricting competitive place- 
Application to adjusters. —-Pursuant’'to this sec-...,. ments byragent as. illegal restraint of trade under state 

tion, 59A-16-20 NMSA 1978 applies to adjusters as well © ‘aw, 42 A.L.R.4th 1072. 

as insurers. Dellaria & Carnes v. Farmers Ins. Exch., 44 C.J.S, Insurance § 358. 


2004-NMCA-132, 136 N.M. 552,102 P.3d 111. 


59A-16-2.. Purpose of article. 


A purpose of this article is to regulate trade practices in the insurance business and related 
. businesses in accordance in part with the intent of Congress as expressed in the Act of Con- 
gress approved March 9, 1945, being c. 20, 59 Stat. 33, also. designated as 15 U.S.C. Secs. 1011 
to 1015, inclusive, by defining, or providing for determination of, practices in this state which 
constitute unfair methods of competition or unfair or deceptive acts or practices so defined or 
determined. ' 


History: Laws 1984, ch. 127, § 270. 


59A-16-3. Practices and acts prohibited, in general. 


No person shall engage in this state in any practice which in this article is defined or prohibited 
as, or determined to be, an unfair method of competition, or unfair or. deceptive act or practice, or 
fraudulent: 


History: Laws 1984, ch. 127,§ 271. |. ry: “ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 43 Am. 
Jur, 2d TBibatics § 932. 
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59A-16-4. Misrepresentation, false advertising of policies. 


No person shall.make, publishysissue or circulate any estimate, illustration, circular, statement, 
sales presentation or comparison which: 

A. misrepresents the benefits, advantages, conditions or terms of any policy; 

B. . misrepresents the premium overcharge commonly called dividends or share of the surplus 
to be received on any policy; 

C, makes any false or misleading statement as to dividends or share of surplus prexignaly paid 
on any policy; 

D. is misleading or a misrepresentation as to the financial condition of any person, or as to the 
reserve system upon which any life insurer operates;. « ., 

E. uses any name or title of any policy or class of policies arenas i true nature thereof: 

F. misrepresents any policy as being shares of stock; or 

G. fails to disclose material facts reasonably necessary to sp auiet other statements made from 
being misleading. 


History: Laws 1984, ch. 127, § 272. disclose information about "finance charges" and "APR" 


rates when insureds pay modal premium charges, de- 
ANNOTATIONS pending on the materiality of the facts. Azar v, Prudential 
Many factors figure into issue of materiality. Ins. Co., 2003-NMCA-062, 133 N.M. 669, 68 P.3d 909, cert. 
Smoot v. Physicians Life Ins, Co., 2004-NMOA-027, 135 > denied; 133 N.M. 5389, 65 P.dd 1094, 
N.M. 265, 87 P.3d 545. The filed rate doctrine does not apply to mislead- 
Unfair Insurance Practices Act imposes duty to ing business practices, — Where plaintiff, an insured, 
disclose material facts reasonably necessary to pre- brought an action alleging her insurer sold her illusory 
vent any statements from being misleading. Smoot v. underinsured motorist insurance and asserted claims for 
Physicians Life Ins. Co., 2004-NMCA-027, 135 N.M. 265, ©: violations of New Mexico's Unfair Insurance Practices 
87 P.3d.545, ,Act, and where the insurer moved to dismiss, plaintiff's 
Existence of duty is dependent on material. | ction, claiming that the relevant rates were filed with 
ity of the facts. Smoot v. Physicians Life Ins. Co., the insurance department and therefore the filed rate doc- 
saab NMCA-027, 135 N.M, 265, 87 P.3d 545. trine barred plaintiff's claims, the motion to dismiss was 
Violation of act shown. — A claim under this Aube was... denied because the filed rate doctrine, which provides that 
supported by evidence that defendant insurer knew that any filed rate that is approved by the governing regula- 
the rates were inadequate prior to the time the agreement tory agency is per'se reasonable and unassailable in ju- 
went into effect’ and did not disclose its method for decid- dicial proceedings brought by ratepayers, does not apply 
ing whether.to add.a surcharge to the preliminary, pre- _to claims where a consumer alleges that an insurer mis- 
mium or increase annual rates, and that plaintiff would represents material facts about a policy when making the 
not have contracted with defendant if it had that informa- aod v. Casualty Ins, Co., 284 F.Supp.3d 1191 (D, 
a Sua secre pe enien scliinpeclpaiasei i Mi : Am. Jur. 2d, A.L.R. and C.J.8, references. — Liabil- 
Disclosures related to modal premium charges. ity of insurance agent or broker to insured for misrepre- 
Bovhder bot the Ubtair Pradtiass ‘Act and the UaPr sentation of cash surrender value or accumulated value 
Insurance Practices Act, an insurer may have a duty to benefits of life insurance policy, 44 A.L.R.4th 1030, 


59A-16-5. False information, advertising. 


No person shall make, publish, disseminate, circulate or place before the public, or cause, di- 
rectly or indirectly, to be made, published, disseminated, circulated or placed before the public, in 
a newspaper, magazine or other publication, or in the form of a notice, circular, pamphlet, letter or 
poster, or over any radio or television station, or in any other way, any advertisement, announce- 
ment or statement containing any assertion, representation or statement with respect to any busi- 
ness subject to the superintendent's supervision under the Insurance Code, or with respect to any 
person in the conduct of such business, which is untrue, deceptive or misleading. 


History: Laws 1984, ch.127,§ 278. ’ disclose information about "finance charges" and "APR" 

Cross references. — For the Insurance Code, see 59A- rates when insureds pay modal premium charges, de- 

1-1 NMSA 1978 and notes thereto. i pending on the materiality of the facts. Azar v. Prudential 

Ins. Co., 2003-NMCA-062, 133 N.M. 669, 68 P.3d 909, cert. 
ANNOTATIONS a denied, 133 N.M.'539, 65 P.3d 1094. 

Disclosures related to modal premium charges, Am. Jur, 2d, A.L.R. and C.J.S. references. — Li- 

— Under both the Unfair Practices Act and the Unfair . > ALE Hig false obituary or news report of death, 85 


Insurance Practices Act, an insurer may have a duty to 
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59A-16-6 INSURANCE CODE 59A-16-7.1 


59A-16-6. "Twisting" prohibited. 


No person shall make or issue, or cause to be made or issued in any manner, any written or oral 
statement misrepresenting or making misleading comparison as to the terms, conditions, benefits 
or advantages of any policy for the purpose of inducing or attempting or tending’to induce any 
other person to lapse, forfeit, surrender, borrow against, retain, exchange, convert or otherwise 
deal with or dispose of any policy. 1 . 


History: Laws 1984, ch. 127, § 274, 


59A-16-7. Replacement of life insurance. 


In addition to other powers of the superintendent i in respect thereto, the superintendent shall 
by regulation require persons who replace or offer or propose to replace existing life insurance 
with other life insurance, to disclose to the policyholder all information the superintendent deems 
relevant in a form and manner and at a time set by the superintendent. 


History: Laws 1984, ch. 127, § 275. 


59A-16-7.1. Unclaimed life insurance benefits. 


A. As used in this section: 

(1) "contract" means an annuity contract but excludes Entity” contracts used to fund 
employment-based retirement plans or programs in which the insurer is not committed. by the 
terms of the annuity contract to pay a death benefit to the beneficiaries of specific plan partici- 
pants; 

(2) "death master file" means the federal social security administration's death master file 
or another database or service for determining thata person has died and that is at least as com- 
prehensive as the federal social security administration's death master file; 

(3) "match" means a search of a death master file that results in a match of the social secu- 
rity number or the name and date of birth of an insured, annuity owner or retained asset account 
holder; and 

(4) "policy" means a policy or certificate of life insurance that provides a death benefit, but 
excludes policies or certificates of credit life or accidental death insurance, policies or certificates 
of life insurance used to fund a preneed funeral contract or funeral prearrangement and policies 
or certificates of life insurance that provide a death benefit pursuant to an employee benefit plan 
that are: 

(a) subject to the federal Employee Retirement Income Security Act of 1974) as 
amended; or 
(b) under a federal employee benefit program. 

B. -.At least twice a year, an insurer shall crosscheck its insureds' in-force life insurance policies 
and retained-asset accounts against.a death master file to identify potential matches. For each 
potential match, within ninety days, the insurer shall: 

(1) make and document a good faith effort to confirm the death of the insured or - retained- 
asset account holder by using other available records and information; 

(2) determine whether the applicable policy or contract provides for the payment of a 

death benefit. If the payment of a death benefit is required, the insurer shall: 
(a) make and document a good faith effort to locate the beneficiary or beneficiaries; 
and | | ; 
(b) provide to the beneficiary or beneficiaries the appropriate claim forms or instruc- 
tions for making a claim, including the need to provide an official death certificate if required by 
the policy or contract; and 

(3) in the case of group life insurance, confirm the possible death of an insured; provided 
that the insurer maintains at least the following information about those covered under a policy 
or certificate: 
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(a) social security number, or name and date of birth; 
(b) beneficiary designation information; 
(ec) coverage eligibility; 
(d) benefit amount; and 
. (e) premium payment status. 

C. To the extent permitted by law, an insurer may disclose the minimum information about the 
insured or the beneficiary that is necessary to locate a beneficiary or another person entitled to 
receive a payment of the claims proceeds to a person whom the insurer reasonably believes could 
assist the insurer in locating the beneficiary or another person entitled to receive a payment of the 
claims proceeds. An insurer or its service provider shall not charge an insured, an account holder 
or a beneficiary for a search or confirmation conducted pursuant to this subsection. 

D. The benefits from a life insurance policy or a retained asset account, plus any applicable 
accrued interest, shall be payable pursuant to the terms of the contract or, if applicable, in ac- 
cordance with probate law. If the proper recipients of a life insurance policy or a retained asset 
account cannot be found, the benefits shall escheat to New Mexico as unclaimed property pursu- 
ant to the Uniform Unclaimed Property Act (1995) [Chapter 7, Article 8A NMSA 1978]. Upon the 
expiration of the statutory time period for escheat, an insurer shall notify the taxation and rev- 
enue department that a life insurance policy beneficiary or retained asset account holder has not 
submitted a claim with the insurer and the insurer has complied with the provisions of Subsection 
B of this section and has been unable to contact the retained asset account holder, beneficiary 
or beneficiaries. Upon notifying the taxation and revenue department, the insurer shall submit 
the unclaimed life insurance benefits or unclaimed retained asset accounts, plus any applicable 
accrued interest, to the taxation and revenue department pursuant to the Uniform Unclaimed 
Property Act (1995). 

E. To assist the superintendent in identifying lost policies, by July 1, 2016, an insurer that has 
never conducted a crosscheck of its insureds’ policies and contracts issued prior to July 1, 2013 
against a death master file for the purpose of identifying deceased insureds shall provide to the 
superintendent a list of all policies and contracts in force and issued in New Mexico. 

F.. For an insurer that has never conducted a crosscheck of its insureds' policies and contracts 
against a death master file for the purpose of identifying deceased insureds, the provisions of this 
section shall apply only to policies and contracts issued and delivered in New Mexico on or after 
July 1, 2013. 


History: Laws 20138, ch. 100, § 1. Effective dates. — Laws 2013, ch. 100, §:3 made Laws 
Cross references. — For the federal Employee Retire- 20138, ch. 100, § 1 effective July 1, 2013. 

ment Income Security Act of 1974, see 26 U.S.C, § 410 et 

seq. 


59A-16-8. Falsification, omission of records; misleading financial 
| statements. 


A. No person shall make or cause to be made any false entry in any book, report or statement 
of any insurer with intent to injure or defraud the insurer or any other person, or to deceive any 
officer of the insurer, or the superintendent or any examiner appointed to examine the affairs of 
the insurer. Any person who violates this subsection, or with like intent aids or abets any such 
violation is guilty of a felony. 

-B. No person shall with intent to deceive the insurer, or the superintendent or any examiner 
appointed to examine into the insurer's affairs, omit to make a true entry of any material fact per- 
taining to the insurer's business in any book, report or statement of the insurer. A violation of this 
subsection shall be subject to the same penalty as prescribed in Subsection A. 

C. No person shall knowingly file with any supervisory or other public officer, or make, publish, 
disseminate, circulate or deliver to any person, or place before the public, or cause directly or in- 
directly, to be made, published, disseminated, circulated, delivered to any person, or placed before 
the public, any false statement of the financial condition of an insurer. 


769 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-16-9 INSURANCE CODE 59A-16-11.1 


D. No person shall advertise the capital or assets of an insurer without the same advertise- 
ment setting forth the amount of the insurer's liabilities. 


History: Laws 1984, ch. 127, § 276. ; 5. ANNOTATIONS | 


so wosvageh NMSA 1978, Popceonerphipegalty: prosasian; Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 tes 
For penalty for felonies, see 31-18-15 NMSA 1978. Jur, 2d Insurance § 931. 


59A-16-9. Publication of si say apeog acon statements. _ 


Any other provision of the Insurance Code to the contrary notwithstanding, an insurer may, sub- 
ject to requirements of regulations promulgated by the superintendent, for proper special purposes 
prepare and publish financial statements or information based on financial statements prepared 
on bases which are in accordance with requirements of the Securities and Exchange Commission 
or other such competent authority, and which differ from the bases of statements filed with the 
superintendent. 


History: Laws 1984, ch. 127, § 277. Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-16-10. Defamation. 


A. No person shall make, publish, disseminate or circulate, directly or indirectly, or aid, abet, 
counsel, procure or encourage the making, publishing, disseminating, transmission or circulation to 
another, of any oral or written statement or any pamphlet, circular, article or literature which is false, 
or maliciously critical of, or derogatory as to financial condition or otherwise as to an insurer or orga- 
nization proposing to become an insurer, and which is calculated to injure such insurer, or proposed 
insurer, or any person engaged or proposing to engage in any of the business of or with an insurer. 

B. Any person who violates this section shall be guilty of a misdemeanor and is subject to the 
penalties prescribed by Section 18 [59A-1-18 NMSA 1978] (general penalty) of the Insurance Code. 


History: Laws 1984, ch. 127, § 278. 


59A-16-11. Unfair discrimination prohibited; life and health i insurance. 


No insurer or person shall make or permit any unfair discrimination: 

A. between individuals of the same class and equal expectation of life in rates Weaercal for any 
contract of life insurance or of life annuity, or in dividends or other benefits payable thereon, or in 
any other of the terms and conditions of such contract; or 

B. between individuals and risks of the same class and of essentially the same haart ‘in 
amount of premium, fees or rates charged for any policy or contract of health insurance or in the 
benefits payable thereunder, or in any of the terms or conditions of such policy or contract, or in 
any other manner whatever. 


History: Laws 1984, ch. 127, § 279, - The Propriety, under ERISA (29 USCS § 1001 et seq.) 
and the Americans With Disabilities Act (42 USCS § 
ANNOTATIONS 12101 et seq.), of Capping Health Insurance Coverage for 


Am. Jur. 2d, A.L.R. and C.J,S. references, — State HIV-Related Claims, 131/A.L.R. Fed. 191. 


regulation of insurer's right to classify insureds for pre- 44 C.J.S. Insurance § 362. 8. 


mium or other underwriting purposes by occupation, 57, 
A.L.R.4th 625, 


sit 


59A-16- 11.1. Medical Insurance Pool Act; unfair referral: 


‘It is an unfair trade practice for an insurer or. atin person to refer an individual emiloveas or 
an employee's eligible dependent to the plan offered pursuant to the Medical Insurance Pool Act 
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(59A-54-1 NMSA 1978] or to arrange for an individual employee or an employee's eligible depen- 
dent to apply to the plan, for the purpose of separating that employee or dependent from group 
health insurance coverage provided in connection with the employee's employment. 


History: Laws 2001, ch. 352, § 14. art. IV, § 23, was effective June 15, 2001, 90 days after 
Effective dates. — Laws 2001, ch. 352 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


59A-16-12. Discrimination in insurance. 


No insurer shall, on the basis of the race, color, religion or national origin of aay corciAcit or 
group of persons; 

A. refuse to make insurance available to any applicant for insurance; or 

B. treat any such applicant or insured differently than any other applicant or insured with 
respect to the terms, conditions, rates, benefits or requirements of any such insurance contract. 

This section shall not apply to life insurance contracts or annuities entered into prior to the 
section's effective date. This section shall not be construed to affect criteria for nareanone into 
membership of any fraternal benefit society. 


History: Laws 1984, ch. 127, § 279.1. ANNOTATIONS 

Compiler's notes. — The phrase "section's effective 
date" means January 1, 1985, the effective date of Laws Am. Jur. 2d, A.L.R. and. C.J.S. references. — 44 
1984, Chapter 127. C.J.S. Insurance $ 362. 


59A-16-12.1. Discrimination on the basis of deterioration in health. 


A. No insurer shall cancel or change the premiums, benefits or conditions of an individual 
health insurance policy or contract as to one insured solely because of a deterioration in the health 
of that insured occurring after the issuance or delivery of the policy or contract. ~ 

B. No conversion of a group health insurance policy that provides hospital, surgical and medi- 
cal expense benefits shall be made to a conversion policy that has not been approved and found by 
the superintendent to provide benefits and conditions closely approximating the coverage of the 
policy from which conversion is exercised. 


History: 1978 Comp., § 59A-16-12.1, enacted by. 
Laws 1991, ch, 111, § 12, 


59A-16-13. Prohibiting sex discrimination in insurance. 


No insurer shall refuse to insure, refuse to continue to insure or limit the amount of coverage 
available to an individual because of the sex of the individual. 


History: Laws 1984, ch. 127, § 279.2. ' ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 44 
C.J.S. Insurance § 362. 


59A-16-13.1. Craniomandibular and temporomandibular joint 
disorders. 


No insurer or other provider of health care benefits regulated under Articles 22, 23, 24A, 44, 46, 
47 or 54 of the Insurance Code shall, after July 1, 1989, issue, deliver or execute in this state any 
policy, plan, contract or certificate of health, medical, hospitalization, accident or sickness cover- 
age unless the policy, plan, contract, certificate or other evidence of coverage provides for surgical 
and nonsurgical treatment of temporomandibular joint disorders and craniomandibular disorders, 
subject to the same conditions, limitations, prior review and referral procedures as are applicable 
to treatment of any other joint in the body and treatable by any practitioner of the healing arts 
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as defined in Section 59A-22-32 NMSA 1978. The health care coverage for craniomandibular and 
temporomandibular joint disorders required by this section may be subject to:reasonable copay- 
ments or coinsurance provisions and need not include coverage for orthodontic.appliances and 
treatment, crowns, bridges and dentures unless the disorder is trauma related. 


History: 1978 Comp., § 59A-16-13.1,. enacted by The, 1999. amendment, effective June 18, 1999, sub- 
Laws 1989, ch. 304, § 1; 1999, ch. 289, § 22. stituted "24A" for, "24" in the list of Articles in the first 
Cross references, — For the Insurance Code, see 59A- sentence. 


1-1 NMSA 1978 and notes thereto. 


59A-16- 13. 2. Discrimination on the Ags of blindness, 


A. No insurer, including health maintenance organizations, nonprofit health care idea anid 
fraternal benefit societies; shall refuse to insure, or refuse to continue to insure, or limit the 
amount, extent or kind of coverage available to an individual, or charge an individual a different 
rate for the same coverage solely because of blindness, including partial blindness: 

“B. With respect to the underlying cause of the blindness, persons who are blind shall be subject 
to the same’ standards of sound actuarial principles or actual or reasonably anticipated experience 
as are sighted persons, and blindness may be considered as evidence of the severity or progression 
of the underlying cause. . 

C. Refusal to insure includes denial by an insurer of disability insurance coverage on the 
grounds that the policy defines "disability" as being presumed in the event that the insured loses 
his eyesight. However, an insurer may exclude from coverage disabilities consisting solely of blind- 
ness when such condition exists at the time the policy is issued. 


History: 1978 fhe § 59A-16- 18.2, enacted by * 
Laws 1993, ch, 126, §.1, 


59A-16-14, toe of businees prohibited; notice required; charges 
prohibited. 


A. .No person ericagads in selling real or persons cca peat or in the SNataoad of financing the pur- 
chase of real or personal property, or of lending money on, the security of real. or personal property, 
and no trustee, director, officer, agent or other employee of the person shall require, as a condition 
precedent, concurrent or subsequent to the sale, or financing the purchase of property, or to lending 
money upon the security of a mortgage on the property, or as a condition precedent, concurrent or 
subsequent, for the renewal or extension of the loan or mortgage or for the performance of any other 
act in connection therewith; that the person purchasing the property, or for whom the purchase is to 
be financed, or to whom the money is to be loaned, or for whom the extension, renewal or other act is 
to be granted, or performed; negotiate a policy of insurance or renewal covering the property through 
a particular insurer or insurance producer. The lender is required to inform the buyer of the buyer's 
rights regarding the placing of insurance on a form prescribed by the superintendent. The buyer 
must signify that the buyer has been so informed. This section shall not prevent the exercise by a 
person of the right to designate the terms and provisions of the policy and the amount of coverage 
with respect to insurance on property pledged or mortgaged to the person. 

B. An insured shall have the option, in addition to the rights granted under the terms and con- 
ditions of the insurance contract; at any time to substitute, replace; change ‘or extend the existent 
policy in force. For the purpose of this section "anniversary date" means the yearly return of the 
inception of the effective date of policy in force. 

C. Ifthe lender signifies that the proposed insurance is acceptable, the bayer must’supply the 
lender with the policy or binder prior to the closing of the loan. 

D. Ifthe policy is cancelled by the insurer, the borrower must have a new policy in the hands of 
the lender twenty-four hours'prior to the effective day of the cancellation. 

E. ‘The borrower or the borrower's insurance’ producer must deliver a renewal policy or an 
annual renewal certificate to the lender at least fifteen days Pin to expiration or renewal of the 
policy in force if required by the lender. : 
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F. When the insured wants to change insurance producers, the insurance producer writing the 
renewal business must file,with the lender a current letter of authority signed by the borrower. If 
a change of insurance producers is involved in the renewal of the policy, the lender shall notify the 
insurance producer renewing the insurance and the borrower in writing within five business days 
after tender of renewal policy, if the renewal policy is not acceptable to the lender. 

G. No person engaged in selling real or personal property or in the business of financing the 
purchase of real or personal property or of lending money onthe security of real or personal prop- 
erty shall charge, either directly or indirectly to a borrower or debtor a consideration of any kind to 
substitute the insurance policy of one insurer of the property for that of another, or make a charge 
for a change in the kind, type or amount of the insurance if the change is made at the time the bor- 
rower or debtor first becomes a party to the transaction for which the insurance is Pleas or at 
an-annual renewal date of the policy. 

H.. No person engaged in the business of selling real or ebiencest property or Prarie pur- 
chase or lending money on security of real or personal property shall share information received in 
connection with an application for credit in the purchase or for the loan with any parent corpora- 
tion, subsidiary or affiliate of the person or with an insurer, for the purpose of soliciting insurance, 
unless the person has written authorization to release the information executed by the purchaser 
or borrower subsequent to extension of credit or making of the loan. 

I.. In addition to other penalties provided in Section 59A-1-18 NMSA 1978, a lender who vio- 
lates this section shall be liable in a civil action brought by a buyer, insured or insurance producer 
injured by the violation, or each of them, for an amount of liquidated damages equal to the amount 
of actual damages as a result of coercion prohibited by this section. 


History: Laws 1984, ch. 127, § 280; 2016, ch. 89, § 58. "the lender"; in Subsection D, after "twenty-four", deleted 


The 2016 amendment, effective July 1, 2017, re- "(24)"; in Subsection E, after "The borrower or", deleted 
placed "agent", "solicitor", and "broker" with "insurance "his" and added "the borrower's", after "insurance", de- 
producer", replaced "such" with "the" throughout the sec- leted "agent" and added "producer", and after "fifteen", 
tion, and made minor technical changes throughout the deleted "(15)"; in Subsection. F, replaced "agent" with "in- 
section; in Subsection A, after "agent or other employee", surance producer" throughout the subsection; in Subsec- 

eleted "any such" and added "the", after "financing the tion G, deleted "any" and added "a", and after "required, or 
purchase of", deleted "such", after "upon the security of at", deleted "any" and added "an": in Subsection H; after 
a mortgage", deleted "thereon" and added "on the, prop- "application for credit in", deleted "any such" and added 
erty", after "negotiate", deleted "any", and added "a", af- "the", after "person or with", deleted "any" and added "an"; 
ter “policy of insurance or renewal", deleted "thereof" and in Subsection I, after "Section", deleted "18 (general 
after "a particular insurer", deleted “agent, ‘solicitor or = penalty) of the Insurance Code, any" and added "59A-1- 
broker" and added."or insurance producer", after "inform 18. NMSA 1978, a", after;"civil action brought by", deleted 
the buyer of", deleted "his" and added "the buyer's", after "any" and added "a . , after "insured or insurance", deleted 
"must signify that", deleted "he" and added "the buyer", “agent” and added "producer", and after "equal to the 
after "exercise by", deleted "any" and added "a", and after amount of", deleted "his". 

"person of", deleted "his" and added "the"; in Rae heen ni B, Severability. — Laws 2016, ch. 89, § 71 provided that 
after "rights granted", deleted "him", and after "terms and if any part or application of Laws 2016, ch. 89 is held in- 
conditions of", deleted "his" and added "the"; in Subsection valid, the remainder or its application to other situations 


C, after "buyer must supply", deleted "him" and added or persons shall not be affected. 


59A-16-15. Discrimination; rebates and certain inducements 
prohibited; life, health and annuity contracts. 


Except as otherwise expressly provided by. law, no person shall directly or faaitoctly as an in- 
ducement to any contract of life, annuity or health insurance: 

A. « offer, pay or accept any special favor or advantage, any Sioa of premiums or any valuable 
consideration or promise whatsoever; or 

B. ropes it returns or m profits, interest or divisieueds hot specified in the contract. 


iilisawn Laws 1984, obi 127, § 281; 2021, ch. 108, § 9. ANNOTATIONS 
Ra teepeee rime: SURCUYe sy. de 20S Ca Am. Jur. 2d, A.L.R. and C.J.S. references. — Insur- 


rovisions related to the prohibition of inducements to an ’ vale . 
awed of life, annuity a feelth ihswranes in the Bren ance anti-rebate statutes: validity and construction, 90 
; é A.L.R.4th 213. 


heading, added "Discrimination"; after "no person shall", 

deleted "knowingly" and added "directly or indirectly, as an 43 Am. $5 2d Insurance $$ 831, 832. 
inducement to any contract of life, annuity or health insur- 45 C.J.S. Insurance § 484. 
ance"; and completely rewrote Subsections A and B. 


773 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


59A-16-16 INSURANCE CODE 59A-16-17 


59A-16-16. Exceptions to discrimination, rebate and inducement 
prohibition; life, health and annuity contracts. 


A. Nothing in Section 59A-16-11 or 59A-16-15 NMSA 1978 shall. be construed as inches 
within the definition of discrimination or rebates any of the following practices: 

(1). in the case of any contract of life insurance or life annuity, paying bonuses to poli- 
cyholders or otherwise abating their premiums in whole or in part out of surplus accumulated 
from nonparticipating insurance, provided that any such bonuses or abatement of premiums 
shall be fair and equitable to policyholders and for the best interests of the insurer and its poli- 
cyholders; 

(2) in the case of life insurance policies issued on the industrial or debit plan, Haine al- 
lowance, in an amount which fairly represents the saving in collection expense, to policyholders 
who have continuously for a specified period made premium payments directly to an office of the 
insurer; 

(3) readjusting the rate of premiums for a group insurance policy based on athe eit or 
expense experience thereunder, at the end of the first or any subsequent policy year of insurance 
thereunder, which may be made retroactive only for such policy year; 

(4) reducing the premium rate for policies of large amounts, but not exceeding savings in 
issuance and administration expenses reasonably attributable to such policies as compared with 
policies of similar plan issued in smaller amounts; 

(5) reducing the premium rates for life or health insurance policies or scanty contracts 
on salary savings, payroll deduction, preauthorized check, bank draft or similar plans in amounts 
reasonably commensurate with the savings made by the use of such plans; 

(6) extending credit for the payment of any premium, and for which credit a reasonable 
rate of interest is charged and collected; or . 

(7). offering or providing any value-added product or service in conformance with Subsec- 
tion G of Section 59A-16-17 NMSA 1978. > 

B. Nothing in Chapter 59A, Article 16 NMSA 1978 shall be paiislea as inieluaias within the 
definition of securities as inducements to purchase insurance the selling or offering for sale, con- 
temporaneously with life insurance, of mutual fund shares or face amount certificates of regulated 
investment companies under offerings registered with the securities and exchange commission 
where such shares or such face amount certificates or such insurance may be purchased indepen- 
dently of and not contingent upon purchase of the other, at the same price and upon similar terms 
and conditions as where purchased independently. 


History: Laws 1984, ch. 127, § 282; 2021, ch. 108, in", changed "Sections 279 or 281 of this article" to "Sec- 

10. tion 59A-16-11 or 59A-16-15 NMSA 1978", and added 

The 2021 amendment, effective July 1, 2021, provided Paragraph A(7); and in Subsection B, after "Nothing in", 
an additional exception to the general prohibition of in- changed "this article" to "Chapter 59A, Article 16 NMSA 
ducements; in the section heading, after "Exceptions to", 1978". 


added "discrimination"; in Subsection A, after "Nothing 


59A-16-17. Discrimination, rebates and certain inducements 
prohibited; other coverages. 


A. No person subject to the superintendent's jurisdiction shall induce or attempt to induce 
another person to enter into or continue a contract of insurance by directly or indirectly offering 
to pay or accept any special favor or advantage, any rebate of premiums or any valuable consider- 
ation or promise whatsoever not specified in the insurance contract, except to the extent provided. 
for in an applicable filing with the superintendent as provided by law or as allowed by this section. 

B. No title insurer or title insurance producer shall: 

(1) pay, directly or indirectly, to the insured or any person acting as agent, representative, 
attorney or employee of the owner, lessee, mortgagee, existing or prospective, of the real property, 
or interest therein, that is the subject matter of title insurance or as to which a service is to be 
performed any commission or part of its fee or charges or other consideration as inducement, or 
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compensation for the placing of any order for a title insurance policy or for performance of any 
escrow or other service by the insurer with respect thereto; 

(2) issue any policy or perform any service in connection with which it or any insurance 
producer or other person has paid or contemplates paying any commission, rebate or inducement 
in violation of this section; 

(3) give or receive, directly or indirectly, any consideration or thing of value for the referral 
of title insurance business or escrow or other service provided by a title insurer or title insurance 
producer unless otherwise permitted by regulation of the superintendent; or 

(4) enter into a reinsurance agreement with an affiliate of a real estate developer, real 

estate agency, mortgage lender or referrer of title business without the prior written approval of 
the superintendent. 
..C. No insured named in a policy or any employee of such insured shall knowingly receive or 
accept, directly or indirectly, any rebate, discount, abatement, credit or reduction of premium, or 
any special favor or advantage or valuable consideration or inducement, except as allowed by this 
section. | 

D.. No insurer or organization shall make or permit any unfair discrimination between in- 
sureds or property having like insuring or risk characteristics, in the premium or rates charged for 
insurance or coverage, or in the dividends or other benefits payable thereon or in any other of the 
terms and conditions of the insurance or coverage. 

E. Nothing in this section shall be construed as prohibiting the payment of commissions or 
other compensation to licensed insurance producers or other representatives; or as prohibiting the 
extension of credit to an insured for the payment of any premium and for which credit a reason- 
able rate of interest is charged and collected; or as prohibiting any insurer or insurance producer 
from allowing or returning to its participating policyholders, members or subscribers, dividends, 
savings or unabsorbed premium deposits. As to title insurance, nothing in this section shall pro- 
hibit bulk rates or special rates for customers of prescribed classes if such bulk or special rates are 
provided for in the currently effective schedule of fees and charges of the title insurer as filed with 
the superintendent. 

F... The provisions of this section shall not prohibit a property or casualty insurer, or any em- 
ployee or representative thereof, or a property or casualty insurance producer or other representa- 
tive thereof from providing to customers or prospective customers prizes and gifts, including goods, 
gift cards, gift certificates, charitable donations, raffle entries, meals, event tickets and other items 
not exceeding one hundred dollars ($100) in the aggregate in value per customer or prospective 
customer in any one calendar year. 

G. A person subject to the superintendent's jurisdiction may offer or provide value-added prod- 
ucts or services at no or reduced cost, even when such products or services are not specified in the 
insurance contract, if the product or service: 

(1) relates to the insurance coverage; 

(2) is offered at a cost that is reasonable in comparison to the insured's or prospective in- 
sured's premiums; . 

(3) has its availability based on documented objective evidence and offered in a manner 
that is not unfairly discriminatory; and 

(4) is primarily designed to: 

(a) provide loss mitigation or loss control; 

(b) reduce claim costs or claim settlement costs; 

(c) monitor or assess risk, identify sources of risk or develop strategies for eliminating 
or reducing risk; 

(d) enhance health; 

(e) enhance financial wellness through items such as education or financial planning 
services; . 
(f) provide post-loss services; 
(g) incentivize behavioral changes to improve the health or reduce the risk of death or 
disability of an insured or prospective insured; 

(h) assist in the administration of employee or retiree benefit insurance coverage; or 

(i) provide education about liability risks or risk of loss to persons or property. 
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H... Prior to offering or providing a value-added product or service, a person shall notify the su- 
perintendent of the person's intent to offer or provide a value-added product or service. 


History: Laws 1984, ch, 127, § 283; 2009, ch. 80, § 1; ~The 2019 amendment, effective July 1, 2019; allowed 


2016, ch. 89, § 59; 2019, ch. 32, § 1; 2021, ch. 108, § 11. property and casualty insurers to provide customers ,or 
The 2021 amendment, effective July 1, 2021, clarified prospective customers prizes and gifts not exceeding one 
provisions related to the prohibition of inducements to en- hundred dollars ($100) in value in any one calendar year; 
ter into a contract of insurance, and provided an exception in Subsection A, after "as provided by law", added "or as. 
to the general prohibition of inducements; in the section allowed by this section"; in Subsection C, after ' ‘consider- 
heading, deleted "Unfair" preceding "discrimination", and ation or inducement", added "except as allowed by this 
after "rebates", added "and certain inducements"; in Sub- section"; and added Subséetion FR 
section A, deleted "No property, casualty or title insurer, _ The 2016 amendment, effective July 1, 2017, removed 
or nonprofit health care or prepaid dental plan or other certain lines of insurance from the section's application, 
insurance-type organization, or any employee or repre- and replaced "agent", "broker" and "solicitor" with "in- 
sentative thereof, and no insurance producer or other rep- surance producer" throughout the section; in Subsection 
resentative shall pay, allow or give, or offer to pay, allow or A, after "casualty", deleted "marine and transportation, 
give, directly or indirectly, as an inducement to insurance surety, vehicle"; and deleted Subsection F. 
or coverage, or after insurance or coverages has been ef- Severability. — Laws 2016, ch. 89, § 71 provided that 
fected, any rebate, discount, abatement, credit or reduc- if any part or application of Laws 2016, ch. 89 is held in- 
tion of the premium named in a policy, or any special favor valid, the remainder or its application to other situations 
or advantage in the dividends or other, benefits. to accrue or persons shall not be affected. 
thereon, or any valuable consideration or inducement The 2009 amendment, effective July 1, 2009, in Sub- 
whatever, not specified or’ provided for in the policy" and ~~ section B, in the first line, added "or title insurance agent"; 
added "No person subject to the superintendent's jurisdic- added Paragraphs (3) and (4) of Subsection B; and in Sub- 
tion shall induce or attempt to induce another person to section E, after "insurer", added ‘or agent". 


enter into or continue a contract of insurance by directly 


or indirectly offering to pay or accept any special favor or ANNOTATIONS 
advantage, any rebate of premiums or any valuable con-. _ Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 we 
sideration or promise whatsoever not specified in the in- Thicket liuedions 8§ 831, 832... 


Insurance anti-rebate statutes: validity and construc- 
tion, 90 A. L.R.4th 213. 


surance contract"; and added Subsection G and H, 


59A-16-18. Receipt of rebates and recat penalty. 


Any person not a licensed agent, broker, solicitor or other representative, who at any time know- 
ingly receives any rebate of any premium specified in any insurance policy or coverage, or any 
special favor or advantage of any kind or nature whatsoever not plainly designated in the policy, 
or receive any dividends or profits, except dividends on participating policies, or agrees to receive 
such dividends or profits or anything of value whatsoever not specified in the policy other than 
matters exempted under Sections 282 and 283 [59A-16-16 and 59A-16-17 NMSA 1978] of this ar- 
ticle, shall upon conviction thereof be guilty of a misdemeanor punishable by a fine Ai not ¢ over one 
thousand dollars ($1,000). 


History: Laws 1984, ch, 127, § 284. Liability for payment of premium. — Since the in- 
surance company could not have avoided liability on its 


ANNOTATIONS ; policy. because of a rebate illegally given to insured, nei- 
ue object of section is-to prevent splitting of ther could insured escape payment of the premium repre- 
commissions with the insured or some friend of the pros- sented by the note on such grounds; to excuse him would 
pect who may assist the agent in "bringing him through" result im his being permitted: to take advantage of his own 
It was not intended that any contract of insurance made criminal act, Southern States Life Ins. Co. v. McCauley, 
in its violation should be invalid, but merely that the prac- 1970-NMSC-010, 81 N.M. 114, 464 P.2d 404. 
tice should be discouraged by a forfeiture of the license of Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
anyone violating the statute. Douglass v. Mutual Benefit Jur, 2d Insurance §§ 831, 832, 
Health & Accident Ass'n, 1937-NMSC-097, 42 N.M. 190, _ Insurance anti-rebate statutes: validity and construc- 


44 C.J. S. Insurance § 85 et seq. 


59A-16-19. Monopolistic practices prohibited. 


No person shall enter into any agreement to commit, or by any concerted action commit, any 
act of boycott, coercion or intimidation resulting or tending to result in unreasonable restraint of, 
or monopoly in, the business of insurance in this state, or in the business of health care services, 
prepaid dental services, motor clubs or bail bondsmen. 


- 


History: Laws 1984, ch. 127, § 285. 
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59A-16-20. Unfair claims practices defined and prohibited. 


Any and all of the following practices. with respect to claims, by an insurer or other person, 
knowingly committed or performed with such frequency as to indicate a general business practice, 
are defined as unfair and deceptive practices and are prohibited: 

A. misrepresenting to insureds pertinent facts or policy provisions relating to coverages at is- 
sue; 

B. failing to acknowledge and act reasonably proemtly upon communications with respect to 
claims from insureds arising under policies;, 

C.. failing to adopt and implement reasonable standards for the prompt investigation and pro- 
cessing of insureds' claims arising under policies; 

D. failing to affirm or deny coverage of claims of insureds within a reasonable time after proof 
of loss requirements under the policy have been completed and submitted by the insured; 

E. not attempting in good faith to effectuate prompt, fair and equitable settlements of an in- 
sured's claims in which liability has become reasonably clear; 

F, failing to settle all catastrophic claims within a ninety-day period after the assignment of a 
catastrophic claim number when a catastrophic loss has been declared; 

G. compelling insureds to institute litigation to recover amounts due under policy by offering 
substantially less than the amounts ultimately recovered in actions brought. by such insureds 
when such insureds have made claims for amounts reasonably similar to amounts ultimately re- 
covered; 

H. attempting to settle a claim by an insured for less than the amount to which a reasonable 
person would have believed he was entitled by reference to written or printed advertising material 
accompanying or made part of an application; 

I. attempting to settle claims on the basis of an application that was altered without notice to, 
or knowledge or consent of, the insured, his representative, agent or broker; 

J. failing, after payment of a claim, to inform insureds or beneficiaries, upon request by them, 
of the coverage under which payment has been made; » 

K. making known to insureds or claimants a practice of insurer éf appealing from aeBitration 
awards in favor of insureds or claimants for the purpose of compelling them to pCCEDE settlements 
or compromises less than the amount awarded in arbitration; 

L. delaying the investigation or payment of claims by requiring an insured, olsiinieiit or the 
physician of either to submit a preliminary claim report and then requiring the subsequent sub- 
mission of formal proof of loss forms, both of which submissions contain:substantially the same 
information; 

M. failing to settle an insured's claims promptly where liability has become apparent under 
one portion of the policy coveragein order to influence settlement under other portions of the 
policy coverage; 

N. failing to promptly provide an insured.a reasonable explanation of the basis relied on in the 
policy in relation to the facts or applicable law for denial of a claim or for the offer of a compromise 
settlement; or 

O, violating a provision of the Domestic Abuse Insurance Protection Act [59A-16B-1 through 
59A-16B-10 NMSA 1978]. 


History: Laws 1984, ch. 127, § 286; 1993, ch. 82, § 1; and conditions of the insurer's insurance policy and of 


1997, ch, 141,§11. | whom the insurer has actual knowledge. Because the 
The 1997 amendment, effective July 1, 1997, added duty of disclosure owed to class-two insureds is triggered 
Subsection O and made related stylistic changes. only when the insurer receives actual knowledge of the 
The 1993 amendment, effective June 18, 1993, sub- identity of a class-two insured with an allegedly compen- 
stituted "insureds' " for "insureds" in Subsection C, added sable claim, the duty of disclosure does not require the in- 
Subsection F, and redesignated former Subsections F toM surer to seek out the identity of class-two insureds. Salas 
as present Subsections G to N. v, Mountain States Mut. Cas, Co., Peak RP 145 
N.M, 542, 202 P.3d 801, modifying, 2007-NMCA161, 143 
ANNOTATIONS | N.M, 113,173 P.3d 36. 


Where the insurer had actual knowledge of the plain- 
tiffs status as a class-two insured who suffered an injury 
that was compensable under the insurer's insurance 
policy while the plaintiff was a passenger in the insured 


Duty of insurer to disclose policy provisions to all 
insureds. — The duty of an insurer of disclosure is not’ 
limited to class-one insureds, but extends to all insureds 
who have sustained compensable injuries under the terms 


PE? 
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motor vehicle, the insurer had an affirmative duty to dis- 
close to the plaintiff the availability of insurance cover- 
age and the terms and conditions governing that cover- 
age and where the insurer failed to inform the plaintiff 
of the plaintiffs rights and responsibilities under thé 
insurance policy, including the existence of a.consent-to- 
settle exclusionary provision in the insurance policy, the 


insurer breached its duty of disclosure and is equitably’ 


estopped from enforcing the consent-to-settle exclusion- 
ary provision to deny or limit the plaintiffs’ entitlement 
to benefits under the insurance policy. Salas v. Mountain 
States Mut. Cas, Co., 2009-NMSC-005, 145 N.M. 542, 202 
P.38d 801, modifying 2007-NMCA161, 143 N.M. 113, 173 
P.3d 35, 

Duty to defend. — Actual notice of a claim against its 
insured from any source that is sufficient to permit the 
insurer to locate and defend its insured is sufficient to 
trigger the duty to defend unless the insured affirmatively 
declines a defense. Garcia v. Underwriters at Lloyd ¢, 8, 
2008-NMSC-018, 143 N.M, 732, 182 P.3d 113. 

Duty to defend triggered. — In New Mexico, an in- 
surer's duty to defend is triggered, when it has received 
actual notice of a claim against the insured, unless the in- 
sured affirmatively declines a defense. The duty to defend 
arises and is determined from the allegations on the face 
of the complaint or from the known but unpleaded factual 
basis of the claim that brings it arguably within the scope 
of coverage. Pulte Homes of N.M., Inc. v. Indiana Lumber- 
mens Ins. Co,, 2016-NMCA-028; 

Ina construction defects case, where plaintiff contrac- 
tor tendered two demands for a defense to the insurance 
company that had issued a commercial general liabil- 
ity policy to subcontractor, naming contractor as an ad- 
ditional insured, and where the liability policy excluded 
from coverage property damage to subcontractor's own 
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Allstate Ins. Co., 2004-NMSC-010, 135 N.M.397, 89 P.3d 
69. 

Private right of action is recognized against in- 
surers who engage in ‘unfair claim practices under the 
Insurance Code. Southern Farm Bureau Cas, Co. v. Hiner, 
2005-NMCA-104, 138 N.M. 154, 117 P.3d 960, cert. denied, 
2005-NMCERT-008, 138 N.M. 328, 119 P.3d 1265. 

Application to ’adjusters.— Pursuant to 59A-16-1 
NMSA 1978, this section applies to adjusters as well 
as insurers. Dellaria & Carnes v. Farmers Ins. Exch., 
2004-NMCA-1382, 186 N.M. 552, 102 P.3d 111. 

Statutory.duty under Subsection E of this section, 
to attempt reasonable settlement efforts of an "insured's 
claims", includes, in the context of automobile liability in- 
surance, attempting in good faith to settle the claim of a 
third party. Hovet v. Allstate Ins. Co., 2004-NMSC-010, 135 
N.M. 397, 89 P.3d 69. 

Substantial prejudice required, — An insurer must 


~ demonstrate substantial prejudice as a result of a mate- 


work ("your work" exclusion), the "your work" exclusion * 


precluded coverage with regard to the first defense ten- 
der to insurer, because the only property damage alleged 
was to subcontractor's work itself, the. windows and the 


sliding glass door, and not to other property. The second 


defense tender, however, alleged that subcontractor's de-’ 


fective installation of windows and sliding glass doors _ 


caused damage to some of the homeowners’ other prop- 
erty, namely the stucco around the windows and doors. 
The facts presented with regard to the first: defense ten- 
der did not trigger insurer's duty to defend because: the 
"your work" exclusion precluded coverage under those 
facts. The facts presented in contractor's second defense 


tender to insurer triggered the insurer's:duty to defend: 


because the "your work" exclusion did not preclude cover- 
age. Pulte Homes of N.M., Inc. v. Indiana Lumbermens 
Ins, Co., 2016-NMCA-028. 


Insurer! s unilateral refusal to defend constituted : 


a breach of that duty. — Where plaintiff, the tenant of 
a rental dwelling, was sued by a public utility employee 
when the employee was injured by plaintiffs dog, and 
where defendant insurance company refused to tender a 
defense for plaintiff because plaintiff was not the named 
insured and did not qualify as an insured by definition un- 
der the rental dwelling policy, and where plaintiff sought 
a declaratory judgment that defendant breached its duty 
to defend plaintiff in the primary action, the district court 
erred in granting defendant's motion for summary judg- 
ment, because defendant did not seek a judicial ruling re- 


lieving itself of its duty to defend, the insurer bears the 


burden of proving as a matter of law that all claims arose 
out of an uncovered act and thus had a duty to defend 
until it met that burden, and where there’is a legitimate 
question regarding whether the claim is covered, an in- 
surer who refused to defend has breached its duty.’ Dove v. 
State Farm Fire & Cas, Co,, 2017-NMCA-051, cert. denied. 

This section was patterned after the National Asso- 


ciation of Insurance Commissioners’ Model Act. Hovet v: 


rial beach of the insurance policy by the insured before it 
will be relieved of its obligations under a policy. Founda- 
tion, Reserve Ins. Co. v, Esquibel, 1980-NMSC-019, 94 N.M. 
132, 607 P.2d 1150. 

An insurance company must demonstrate substantial 
prejudice from the breach of a consent-to-settle provision 
before it can be relieved from paying uninsured motor- 
ist benefits. State Farm Mut. Auto. Ins. Co. v. Fennema, 
2005-NMSC-010, 137 N.M. 275, 110 P.3d 491. , 

Although the insurer shall have’ the ultimate burden of 
persuasion to demonstrate substantial prejudice, a pre- 
sumption of substantial prejudice arises from proof that an 
insured has breached a consent-to-settle provision. State 
Farm Mut. Auto. Ins, Co, v. Fennema, 2005-NMSC-010, 137 
N.M. 275,110 P.3d 491, 

Complaint stated claim. — Where under. the facts 
alleged in the complaint, plaintiffs may be able to show 
that company hired by insurance company to settle claims 
offered lower than, fair settlements with such frequency 
as to "indicate a general business practice", they have 
stated a claim. Dellaria & Carnes v. Farmers Ins. Exch., 
2004-NMCA-132, 186 N.M. 552, 102 P.3d 111. 

Failure to state claim. — Insured's allegation gener- 

ally that the insurer's conduct violated "one or more of the 


provisions of [this section]" failed to state claim for relief 


because the insured did not specify whichiof the fifteen 
provisions of the section he felt the insurer violated, and it 
could not be perceived which subsection could have been 
violated under the facts alleged. Yumukoglu v. Provident 


' Life & Accident Ins, Co.,, 181 F.Supp. 2d 1215 (D.N.M. 
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2001). . 
Sufficient evidence of bad faith. — Where the in- 
jured spouse was severely injured when the driving 
spouse attempted to pass on a blind curve and collided 
head-on with another vehicle; the driving spouse's insurer 
knew within four days after the accident that the injured 
spouse's claim would exceed the $100,000 policy limits of 
the driving spouse's liability insurance policy and. that. 
the driving spouse was solely at fault for the accident; the 
insurer applied a policy provision that the insurer knew 
to be invalid to reduce the amount it would pay for fam- 
ily members; the insurer paid the policy limit for medical 
expenses and refused to pay the remainder of the injured 
spouse's medical expenses; the insurer made no attempt 


to settle the matter; on September 22, 2003, the injured . 


spouse demanded payment of the full value of the policy; 
the insurer ignored the offer and allowed it to. expire; the 
insurer had the information it needed to settle by Au- 
gust 10, 2003; from September 24, 2003 until October 22, 
2003, the insurer asked the injured spouse for more infor- 
mation and medical authorization releases even though 
the information was readily available without medical au- 
thorization releases; on October 22, 2008, the insurer sent 
a letter to the injured spouse claiming that the injured 
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spouse and the insurer had agreed to settle for an amount 
less than the injured spouse's medical bills; the injured 
spouse did not accept the offer; the injured spouse was 
awarded personal injury damages of $2.8 million dollars 
against the driving spouse; and in 2005, with the goal of 
thwarting the injured spouse's bad faith claim against 
the insurer, the insurer sued the driving spouse in fed- 
eral court in Texas to establish that the driving spouse 
was liable for the excess judgment in the personal injury 
action, the evidence was sufficient to support the district 
court's finding that the insurer acted in bad faith, Dydek 
v, Dydek, 2012-NMCA-088, 288 P.3d 872. 

Applicability of Subsection C. — The word "claims" 
in Subsection C means first-party claims, not demands for 
defense against third-party claims, Valley Improvement 
Ass'n v, U.S. Fid, & Guar. Corp., 129 F.3d 1108 (10th Cir. 
1997). 

Insurer's duty to investigate demands by insured 
to provide defense. — An insurance company:is re- 
quired to conduct a reasonable investigation into the facts 
and circumstances underlying the complaint against its 
insured in order to determine whether it has a duty to 
defend, Reasonableness is determined in light of the in- 
formation provided by the insured and the circumstances 
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surrounding the claim. G & G Servs., Inc. v. Agora Syndi- * 


cate, Inc., 2000-NMCA-008, 128 N.M. 434, 993 P.2d-751, 
cert. quashed, 129 N.M. 520, 10 P.3d 843. 

Duty to fairly investigate and evaluate claims. — 
Where a police officer saw two vehicles heading toward 
the officer; the vehicle driven by the insured collided with 
the officer's vehicle; the officer charged the insured with 
drag racing and reckless driving; the insured's insurer 
received a statement from the insured denying that the 
insured had engaged in racing and a statement from the 
officer that the insured had initially denied racing, then 
later admitted it; because the insured's insurance policy 
excluded coverage for accidents resulting from racing, the 
insurer denied the insured's claim; ‘several months after 
the accident, the racing charge against the insured was 
dismissed; the insurer continued to deny coverage based 
on the racing exclusion and the officer's statement that 
the insured had admitted to racing; and the insured's ex- 
pert testified that the insurer favored its own interests 
over the interests of the insured and paid little attention 
to what the insured told the insurer, failed to ask the in- 
sured if the insured was racing, failed to review the claim 
when the charges against the insured were dismissed and 
instead reaffirmed its original position, failed to dem- 
onstrate how it evaluated and decided the claim, and 
looked at one-sided evidence and information, there was 
sufficient evidence for the jury to find bad faith based on 
the manner in which the insurer's investigation of the in- 
sured's claim was conducted. Am. Nat'l, Prop. & Cas. Co, 
v, Cleveland, 20138-NMCA-013, 293 P.8d 954. 

Clear mandate of public policy sufficient to sup- 
port a claim of retaliatory discharge. — A retaliatory 
discharge cause of action is recognized in New Mexico as 
a narrow exception to the general rule that employment 
at will can be terminated by either the employer or the 
employee for any reason, or for no reason at all. Under 
this cause of action, an employee must identify a specific 
expression of public policy which the discharge violated, 
demonstrate that he or she acted in furtherance of the 
clearly mandated public policy, and show that he or she 
was terminated as a result of those acts. Sherrill v. Farm- 
ers Ins. Exch,, 2016-NMCA-056. 


Ina retaliatory discharge claim, where plaintiff aed. 


that insurance company's practices promoted premature 
settlements for vulnerable injured claimants, and where 
the district court determined that plaintiff failed to iden- 
tify a clearly mandated public policy sufficient to sup- 
port a claim of retaliatory discharge, summary judgment 
was improper because 59A-16-20 NMSA 1978 embodies 
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a clear mandate of the public policy in favor of protect- 
ing the public from unfair and deceptive insurance claims 
practices, a policy whose parameters are not too vague or 
ambiguous to provide guidance on prohibited conduct, suf- 
ficient tosupport a claim of retaliatory discharge. Sherrill 
v. Farmers Ins, Exch., 2016-NMCA-056. 

Refusal to defend insured upheld. — Insurer did 
not violate Subsection E by refusing to defend the insured 
in a case charging the insured with negligent touching, 
battery, intentional infliction of emotional distress, and 
negligent infliction of emotional distress, since the liabil- 
ity policy provided coverage for damages due to bodily 
injury or property damages caused by an "occurrence," 
which was defined as an accident, and since the plaintiff 
did not allege facts even tending to show an occurrence 
under the policy. Sena v. Travelers Ins. Co., 801 F. Supp. 
471 (D.N.M. 1992), 

Insurer did not have a duty to defend. — Where a 
third party leased property from plaintiffs to develop into 
a drug store that the third party intended to lease to a 
national drug store operator; the third party sued plain- 
tiffs for claims based on the third party's allegation that 
plaintiffs used their superior bargaining power to coerce 
the third party, to provide additional improvements and 
concessions not covered by the original lease agreement; 
plaintiffs sued defendant for failure to defend plaintiffs in 
the third party lawsuit pursuant to plaintiffs’ liability in- 
surance policy, which required defendant to defend plain- 
tiffs against injury arising out of abuse of process or mali- 
cious prosecution; plaintiffs alleged, and the district court 
assumed, that the motivation for the third party com- 
plaint was that plaintiffs had threatened the third party 
with litigation in order to coerce the third party to agree 
to favorable business terms; and the third party's com- 
plaint did not‘make an express claim for malicious abuse 


__ of process, and the facts underlying the third party's com- 


plaint did not state a claim for malicious abuse of process, 
defendant did not have a duty to defend under the policy. 
Hinkle v. State Farm Fire & Cas. Co., 2013-NMCA-084, 
cert. granted, 2013-NMCERT-007. 

Duty of insurer to settle with a third-party claim- 
ant. — Article 16 confers upon a victim of an automobile 
accident a direct right of action against the insured's au- 
tomobile liability insurance company, when the liability 
insurer fails to make good-faith efforts, as defined by Sub- 
section E of this section, to settle a liability claim. Hovet v. 
Allstate Ins, Co,, 2004-NMSC-010, 135.N.M. 397,89 P.3d 69. 

Private right of action for third parties who are 
victims of automobile accidents is consistent with a statu- 
tory scheme that was intended to benefit both insureds 
and third-party claimants. Hovet v. Allstate Ins. Co., 
2004-NMSC-010, 185 N.M. 397, 89 P.3d 69, aff'g Hovet v. 
Lujan, 2003-NMCA-061, 133 N.M. 611, 66 P.3d 980. 

Third-party claimant may not sue both insured 
and insurer in the same lawsuit. Hovet v, Allstate Ins. 
Co., 2004-NMSC-010, 135 N.M. 397, 89 P.3d 69. 

Claimant will not even have an action under Sub- 
section E of this section, unless and until there has been 
a judicial determination of the insured’s fault and the 
amount of damages awarded in the underlying negligence 


‘action. Hovet v. Allstate Ins. Co., 2004-NMSC-010, 135 


N.M. 397, 89 P.3d 69: 

Qui tam action by federal government. — Claims 
under the New Mexico Unfair Insurance Practices Act 
were necessarily dismissed given the fact that defendant 
insurance companies had no duty to defend nor indemnify 
plaintiff against a qui tam action brought by the federal 
government. New Mem'I Assocs. v. Credit Gen. Ins. Corp., 


- 973 F. Supp. 1027 (D.N.M. 1997). 


Law reviews. — For annua! survey of New Mexico in- 


~ surance law, 19 N.M.L. Rev. 717 (1990). 
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Benefits: Russell v. Protective Insurance ’'Company," see 
20.N.M.L. Rev. 757 (1990). 

For note and comment, "A Third-Party Claimant Be- 
comes an Insured: Hovet v. Allstate and the Expanding 
Right to Sue Under New Mexico's Insurance Code," see 35 
N.M. L. Rev. 651 (2005). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — What 
constitutes bad faith on part of insurer rendering it liable 
for statutory penalty imposed for bad faith in failure to 
pay, or delay in paying, insured's claim, 33 A.L.R.4th 579. 

Value of insured's assets as limitation, in action by in- 
sured or insured's assignee for liability insurer's wrong- 
ful failure to defend, on recovery of amount of judg- 
ment against insured in excess of policy. amount; 36 
A.L.R.4th 922, 

Liability insurance: excess carrier's right of action 
against primary carrier for improper or inadequate de- 
fense of claim, 49 A.L.R.4th 304. 

Liability of independent or public insurance adjuster to 
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Duty of insurer to pay for independent counsel when 
conflict of interest exists between insured and insurer, 50 
A.L.R.4th 932. 

Emotional or mental distress as element “of dam- 
ages for liability insurer's wrongful refusal to settle, 57 
A.L.R.4th 801. 

Liability insurance: third party's right of actton for 
insurer's bad-faith tactics designed to delay payment of 
claim, 62 A.L.R.4th 1113. 

Policy provision limiting time within which action may 
be brought on the policy as applicable to tort action by 
insured against insurer, 66 A.L.R.4th 859, 

Liability insurer's postloss conduct as waiver of, or es- 
toppel to assert, "no-action" clause, 68 A.L.R.4th 389, © 

Admissibility of polygraph or similar lie detector test 
results, or willingness to submit to test, on issues of cover- 
age under insurance policy, or insurer's good-faith belief 
that claim was not covered, 7 A.L.R.5th 148, 

Liability of insurer to insured for settling third-party 
claim within policy limits resulting in detriment to in- 


insured for conduct in adjusting claim, 50 A.L.R.4th 900. 
sured, 18 A.L.R.5th 474. 


59A- 16- 20.1. Homeowner's casualty insurance; premium rate and, 
policy; protection after natural disaster. _ 


A. A homeowner's casualty insurance policy shall not be canceled or + anita renewal because 
of a homeowner's claim made as a result of damages caused by a natural disaster to the home- 
owner's private residence, provided that the homeowner's policy expressly provides for such 
coverage. 

B. The provisions of this section apply to all insurance carriers authorized under the Insur- 
ance Code [59A-1-1 NMSA 1978] to transact homeowner's casualty insurance policies. For the 
purposes of this section, "natural disaster" means any hurricane, tornado, storm, flood, high 
water, wind-driven water, earthquake, landslide, mudslide, snowstorm, drought, fire, explosion 
or other catastrophe that results in substantial damage to property, hardship, suffering or loss 
of life. 


The 2007 amendment, effective June 15, 2007, de- 
fined "natural disaster", 


History: Laws 19983, ch. 350, § 1; 2007, ch. 282, § 10. 


59A-16-21. Payment of claim by check, draft or alaceranite teeneters 
failure to pay; interest. 


A. An insurer shall pay promptly claims arising under its policies with checks or drafts, or, if 
a claimant requests, may pay by electronic transfer of funds. Without amending other statutes 
dealing with checks, drafts or electronic transfer of funds, a resident of New Mexico is granted 
a cause of action for ten percent of the amount of any check, draft or electronic transfer of funds 
that is not paid or lawfully rejected within ten days of forwarding by a New Mexico financial 
institution, but in no case to be less than five hundred dollars ($500) plus costs of suit and at- 
torney fees, The insurer shall not be required to pay such civil damages for delay if it proves that 
the delay in processing and payment, was caused by a financial institution or postal or delivery 
service and the check, draft or electronic transfer of funds was paid or lawfully rejected within 
forty-eight hours of actual receipt of the draft, check or electronic transfer of funds by the person 
on. whom drawn. . 

B. Notwithstanding any provision of the Insurance Code [Chapter 594A NMSA 1978], any 
insurer issuing any policy, certificate or contract of insurance, surety, guaranty or indemnity of 
any kind or nature that fails for a period of forty-five days, after required proof of loss has been 
furnished, to pay to the person entitled the amount justly due shall be liable for the amount 
due and unpaid with interest on that amount at the rate of one and one-half times the prime 
lending rate for New Mexico banks during the period the claim is unpaid. Interest shall accrue, 
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and the interest rate shall be determined, as of the forty-sixth day after the proof of loss was 


furnished. 


C. Subsection B of this section shall not apply to any claims in arbitration or litigation. 


History: Laws 1984, ch. 127, § 287; 1986, ch. 109, § 2; 
1987, ch. 259, § 17; 2017, ch. 15, § 1; 2017, ch. 130, § 12; 
2021, ch. 108, § 12. 

Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 

The 2021 amendment, effective July 1, 2021, clarified 
that interest on a due and unpaid claim shall accrue dur- 
ing the period the claim is unpaid, and provided the date 
for determining the interest rate; and in Subsection B, af- 
ter "prime lending rate", deleted "as determined by the su- 
perintendent", and after "the period the claim is unpaid", 
added "Interest shall accrue, and the interest rate shall be 
determined, as of the forty-sixth day after the proof of loss 
was furnished". 

2017 Amendments, — Laws 2017, ch. 130, § 12, ef- 
fective July 1, 2017, authorized insurers to pay claims by 
electronic fund transfer, and added "or electronic transfer 
of funds" throughout the section; in the catchline, added 


"or electronic transfer"; in Subsection A, after "checks or 
drafts", deleted "which", added "or, if a claimant requests, 
may pay by electronic transfer of funds, that", after "costs 
of suit and", changed "attorneys" to "attorney"; and in 
Subsection B, after "indemnity of any kind or nature", de- 
leted "which" and added "that". 

Laws 2017, ch. 15, § 1, effective June 16, 2017, provided 
for electronic claims payment by insurers, and added 
"electronic transfer of funds" throughout the section; in 
the catchline, added "or electronic transfer"; in Subsec- 
tion A, after "shall pay", added "promptly", after "checks 
or drafts", deleted "which are promptly paid" and added 
"or, if a claimant requests, may pay by electronic trans- 
fers", after "plus costs of suit and", deleted "attorneys" 
and added "attorney"; and in Subsection B, after "indem- 
nity of any kind or nature", deleted "which" and added 
"that". 


59A-16-21.1. Health plan requirements. 


A. As used in this section: 


(1) "clean claim" means a manually or electronically submitted claim from an eligible pro- 


vider that: 


(a) contains substantially all the required data elements necessary for accurate 
adjudication without the need for additional information from outside of the health plan's 


system; 


(b) is not materially deficient or improper, including lacking substantiating documen- 


tation currently required by the health plan; and 

. (c) has no particular or unusual circumstances requiring special treatment that 
prevent payment from being made by the health plan within fourteen days of receipt of a claim 
for prescription drugs and related fees if submitted electronically by a pharmacy, thirty days 
of the date of receipt of any other electronically submitted claim or forty-five days if submitted 
manually; 

(2) "eligible provider" means an individual or entity that: 

(a) is a participating provider; 

(b) a health plan has credentialed after assessing and verifying the provider's quali- 
fications; or . 

(c) a health plan is obligated to reimburse for claims in accordance with the provi- 
sions of: 1) Subsection G of Section 59A-22-54, NMSA 1978; 2) Subsection G of Section 59A-23-14 
NMSA 1978; 3) Subsection G of Section 59A-46-54 NMSA 1978; or 4) Subsection G of Section 59A- 
47-49 NMSA 1978; 

(8) “health plan" means one of the following entities or its agent: health maintenance or- 
ganization, nonprofit health care plan, provider service network or third-party payer; and 
(4) "participating provider" means an individual or entity participating in a health plan's 
provider network. | . 
B. A health plan shall provide for payment of interest on the plan's liability at the rate of one 
and one-half percent a month on: 
(1) the amount of a clean claim electronically submitted by the eligible provider and not 
paid within thirty days of the date of receipt and within fourteen days of the date of receipt of a 
claim for prescription drugs and related fees if the eligible provider is a pharmacy; and 
(2) the amount of a clean claim manually submitted by the eligible provider and not paid 
within forty-five days of the date of receipt. 
C. Ifa health plan is unable to determine liability for or refuses to pay a claim of an eligible 
provider within the times specified in Subsection B of this section, the health plan shall make a 
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good-faith effort to notify the eligible provider by fax, electronic or other written communication 
within fourteen days of receipt of a claim for prescription drugs and related fees if submitted 
electronically by a pharmacy, thirty days of receipt of any other electronically submitted claim or 
forty-five days if submitted manually, of all specific reasons why it is not liable for the oes or setae 
specific information is required to determine liability for the claim. { 

D. No‘contract between a health plan and a participating provider shall fnelans a ges ot that 
has the effect of relieving either party of liability for its actions or inactions, 

E.: The office of superintendent of insurance, with input from interested parties, inehidiKe 


health plans and eligible providers, shall promulgate rules to require health plans to provide: 
(1) .timely eligible provider access to claims status information; 
(2) processes and procedures for Semaine claims and changes in coding for claims; 


(8) standard claims forms; and 
(4) uniform calculation of interest. 


History: Laws 2000, ch. 58, § 1; 1978 Comp., § 59A- 
2-9.2, recompiled as § 59A-16-21.1 by Laws 2003, ch. 
202, § 15; 2013, ch. 74, § 19; 2016, ch. 20, § 1; 2021, ch. 
45,§1. 

Recompilations. — Laws 2003, ch. 202, § 15 recom- 
piled former 59A-2-9.2 NMSA 1978, concerning health 
plan requirements, as 59A-16-21.1 NMSA 1978, effective 
June 20, 2003. 

The 2021 amendment, effective July 1, 2021, revised 
certain time limits for health plans to process and pay 
certain pharmacy claims; in Subsection A, Subparagraph 
A(1)(c), after "health plan within", added "fourteen days of 
receipt of a claim for prescription drugs and related fees if 
submitted electronically by a pharmacy", and after "date 
of receipt", deleted "if submitted electronically" and added 
“of any other electronically submitted claim"; in Subsec- 
tion B, Paragraph B(1), after "date of receipt", added "and 
within fourteen days of the date of receipt of a claim for 
prescription drugs and related fees"; and in Subsection C, 
after "communication within", added "fourteen days of re- 
ceipt of a claim for prescription drugs and related fees if 
submitted electronically by.a pharmacy", and after "thirty 
days of receipt of", deleted "the claim if submitted elec- 
tronically" and added "any other Ehgeereniee yy submitted 
claim". 

The 2016 amendment, aifoctive May 18, 2016, pro- 
vided definitions for "eligible provider" and "participating 
provider", and amended the definition of "health plan" 
as used in the New Mexico Insurance Code; in Subsec- 
tion A, Paragraph (1), after "submitted claim from", de- 
leted "a participating" and added "an eligible", added new 


Paragraph (2) and redesignated former Paragraph (2) as 
Paragraph (3), in Paragraph (3), after "means", added 
“one of the following entities or its agent"; after "health 
maintenance", deleted "organizations" and’ added “orga- 
nization, nonprofit health care plan", after "provider ser- 
vice", deleted "networks" and added "network", and after 
"third-party", deleted "payers or their agents" and added 
"payer; and", and added new Paragraph (4); in Subsection 
B, Paragraph (1), after "submitted by the", deleted "par- 
ticipating" and added "eligible", and in Paragraph (2), af- 
ter "submitted by the", deleted "participating" and added 
"eligible"; in Subsection C, after "pay a claim of", deleted 
"a participating" and added "an eligible", and after "notify 
the", deleted "participating" and added "eligible"; and in 
Subsection E, deleted "By December 1, 2000", and after 
"including health plans and", deleted "participating" and 
added "eligible", and in Paragraph (1), after "timely"; de- 
leted "participating" and added "eligible". 

Applicability. — Laws 2016, ch. 20, § 7A provided that 
the provisions of Laws. 2016, ch. 20, § 1 apply to claims 


‘submitted for payment on or after January 1, 2017. 


Temporary provisions. — Laws 2016, ch. 20, § 6 pro- 
vided that the superintendent of insurance shall promul- 
gate rules to implement the provisions of Laws 2016, ch. 
20 no later. than September 1, 2016. 

The 2013 amendment, effective March 29, 2013, re- 
quired the superintendent of insurance to promulgate 
rules for health plans; and in Subsection E, after "Decem- 
ber 1, 2000, the", added. "office of superintendent of" and 
after ‘insurance’, deleted "division of the public regula- 
tion commission". 


: 
aul 


59A-16-21.2. Health benefits plans; prohibition; unlicensed health « 
benefits plans; unapproved health benefits plans. 


A. -No person or entity shall sell or issue, or cause to be sold or issued, a health benefits plan. 


that is unlicensed or unapproved for sale or delivery in the state. 
B... No person or entity shall sell or issue, or cause to be sold,or issued, health i insurance cover- 
age that is not permitted health insurance coverage. 


C.. As used in this section: 


(1) "health benefits plan" means a policy or agreement entered. inte piiopedie or, Aeenole by 


a health insurance carrier to provide, deliver, arrange for, pay for or reimburse apyat the costs of 
health care services; and ; 

(2) “health insurance carrier” means an age subject.to the insurance aie aaas regu- 
lations. of this state, including a health insurance company,.a health maintenance organization, 
a hospital and health services corporation, a provider service network, a nonprofit health care 
plan or any other entity that. contracts or offers to contract, or enters into agreements to provide, 
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deliver, arrange for, pay for or reimburse any costs of health care services, or that provides, offers 
or administers health benefits plans or managed health care plans in this state. 


History: Laws 2019, ch. 235, § 7. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 235 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-16-21.3. Health care providers; surprise billing prohibited. 


A. A provider shall not knowingly submit to a covered person a surprise bill for health care ser- 
vices, which surprise bill demands payment for any amount in excess of the cost-sharing amounts 
that would have been imposed by the covered person's health benefits plan if the health care ser- 
vice from which the surprise bill arises had been rendered by a participating provider. 

B. It shall be an unfair practice for a health care provider to knowingly submit a surprise bill 
to a collection agency. 

C. As used in this section: 

(1) "covered person" means: 

(a) an enrollee, policyholder or subscriber; 
(b) . the enrolled dependent of an enrollee, policyholder or subscriber; or 
(c) another individual participating in a health benefits plan;.. 

(2) “emergency care" means a health care procedure, treatment or service, excluding am- 
bulance transportation service, which procedure, treatment or service is delivered to a covered 
person after the sudden onset of what reasonably appears to be.a medical or behavioral health 
condition that manifests itself by symptoms of sufficient severity, including severe pain, that the 
absence of immediate medical attention, regardless of eventual diagnosis, could be expected by a 
reasonable layperson to result in jeopardy to a person's physical or mental health or to the health 
or safety of a fetus or pregnant person, serious impairment of bodily function, serious dysfunction 
of a bodily organ or part or disfigurement to a person; 

(3) "facility" means an entity providing a health care service, including: 

(a) ageneral, special, psychiatric or rehabilitation hospital; 
(b)  an/ambulatory surgical center; 
(c) acancer treatment center; 
(d) a birth center; 
(e) an inpatient, outpatient or residential drug and alcohol treatment center; 
. (f). a laboratory, diagnostic or other outpatient medical service or testing center; 
(g) a health care provider's office or clinic; 
(h) an urgent care center; 
(i) a freestanding emergency room; or 
(j) -any other therapeutic health care setting; 

(4) "freestanding emergency room" means.a facility licensed by the sha er of health 
that is separate from an acute care hospital and that provides twenty-four-hour emergency care to 
patients at the same level of care that a hospital-based emergency room delivers; 

(5) "health benefits plan" means a.policy or agreement entered into, offered or issued by 
a health insurance carrier to provide, deliver, arrange for, pay for or reimburse any of the costs of 
health care. services; provided that "health benefits plan" does not include any of the following: 

(a) an accident-only policy; . 

(b) acredit-only policy; | 

(c) along- or short-term care or disability income policy; 

(d) aspecified disease policy; 

(e) coverage provided pursuant to Title 18 of the federal Social Security Act, as 
amended; 

(f) coverage provided pursuant to Title 19 of the federal Social Security Act and the 
Public Assistance Act; 

(g) afederal TRICARE policy, including a federal civilian health and medical program 
of the uniformed services supplement; 
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(h). a fixed or hospital indemnity balisy, 

(i) adental-only policy; ay . 

(j) avision-only policy; 

(k) .a workers’ compensation poliéy: 

(1) an automobile medical payment policy; or 

(m) any other policy specified in rules of the 0 eH a naet 

(6) "health care services": 

(a), means any service, supply or procedure for the diagnosis, prevention, treatment, 
cure or relief of a health condition, illness, injury or other disease, including physical or behavioral 
health services, to the extent offered bya health benefits plan; and 

(b) does not mean anibulance transportation services; ; 

(7) “health insurance carrier" means an entity subject to state insurance laws, faetiaand 
a health insurance company, a health maintenance organization, a hospital and health service 
corporation, a provider service network, a nonprofit health care plan or any other entity that 
contracts or offers to contract, or enters into agreements to provide, deliver, arrange for, pay for or 
reimburse any costs of health care services or that provides, offers or administers a health benefit 
policy or managed health care plan in the state; 

(8) "hospital" means a facility offering inpatient health care services, nursing care and 
overnight care for three or more individuals on a twenty-four-hours-per-day, seven-days-per- 
week basis for the diagnosis and treatment of physical, behavioral or PEL etna health con- 
ditions; 

(9) “honparticipating provider" means a provider who is not a ai piavtiensenine sreiaee: 

(10) | "participating provider" means a provider or facility that, under-express contract with 


a health insurance carrier or with a health insurance carrier's contractor or subcontractor, has’ 


agreed to provide health care services to covered persons, with an expectation of receiving pay- 
ment directly or indirectly from the health insurance carrier, subject to cost sharing; 


(11) "prior authorization" means a pre-service determination made by a health insurance 
carrier regarding a covered person's eligibility for health care services, medical necessity, benefit 


coverage and the location or appropriateness of services, pursuant to the terms of a health benefits 
plan that the health insurance carrier offers; 

(12) "provider" means a health care professional; hospital or other: facility licensed to fur- 
nish health care services; and 

(13) "surprise bill": 

(a) means a bill that a nonparticipating provider issues to a covered person for health 
care services rendered in the following circumstances, in an amount that exceeds the covered per- 
son's cost-sharing obligation that would apply for the same health care services if these services 
had been provided by a participating provider: 1) emergency care provided by the nonparticipat- 
ing provider; or 2) health care services, that are not emergency care, rendered by a nonparticipat- 
ing provider at a participating facility where a: participating provider is unavailable; a nonpar- 
ticipating provider renders unforeseen services; or a nonparticipating provider renders services 
for which the covered person has not given specific consent for that nonparticipating BaQvitien to 
render the particular services rendered; and 

(b) does not mean a bill: 1) for health care services received by a covered person ale 


a participating provider was available to render the health care services and the covered person: 


knowingly elected to obtain the services from a nonparticipating provider without prior authoriza- 
tion; or 2) received for health care services rendered by a nonparticipating provider to a covered 
person whose coverage is provided pursuant to a preferred sea oe plan; provided that the health 
care services are not provided as emergency care. 


History: Laws 2019, ch. 227, §.14. For Title 19 of the Social Security Act, see 42 USC Sec- 
Cross reference. — For Title 18 of the federal Social tions 1901 et seq. 


Security Act, see 42 U.S.C.A. § 1395 et seq. Effective dates. — Laws 2019, ch. 227, § 16 made 
Bu ' Laws 2019, ch. 227, § 14 effective January 1, 2020. 
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59A-16-22. Record of complaints required. 


An insurer shall maintain a complete record of all complaints it has received during the next 
preceding three (3) years, or since date of last examination by the.superintendent or other similar 
supervisory authority, whichever period is shorter. The record shall show the total number of com- 
plaints, classification by line of coverage, nature of each complaint, disposition of the complaint 
and time it took to process each complaint. For purposes of this section "complaint" means any 
written communication primarily expressing a grievance. 


History: Laws 1984, ch. 127, § 288. 


59A-16-23. False applications, claims, proofs of loss. 


A. An agent, broker, solicitor, ekARHnINE physician, applicant or other person shall not know- 
ingly or willfully: 

(1) make a false or fraudulent etvtethient or representation as toa iebowre fact in or with 
reference to an application for insurance or other coverage; 

(2). for the purpose of obtaining money or benefit, present or cause to be rip a false 
or fraudulent claim or proof in support of such a claim for payment of loss under a policy; 

(3) prepare, make or subscribe a false or fraudulent account, certificate, affidavit or proof 
of loss or other document with intent that the same may, be presented or used in support of such 
a claim; or 

(4) make a false or fraudulent statement or representation on or relive to an application 
for a policy for the purpose of ohn a fee, commission or benefit from an insurer, agent, broker 
or individual. 

B. A false statement or representation made under oath shall constitute and be pilditstiabtet as 
perjury. A violation of the provisions of this section when the purported loss or. potential loss to 
the victim insurer is: 

(1). two hundred fifty dollars ($250) or less is'a . petty misdemeanor; 

(2). over two hundred ‘fifty. dollars ($250) but not more than five hundred dollars ($500) is 
a misdemeanor; . 

(3) over five hundred dollars ($500) but not more than two thousand five hundred dollars 
($2,500) is a fourth degree felony; 

(4) “over two’ thousand five hundred dollars ($2,500) but not more than twenty thousand 
dollars ($20,000) is a third degree felony; or 


(5) over twenty thousand dollars ($20,000) is a second degree felony. 


History: Laws 1984, ch. 127, § 290; 2006, ch. 29, § 27. 

The 2006 amendment, effective July 1, 2006, added 
Paragraph (1) of Subsection B to provide that if the loss 
is $250 or less, the crime is a petty misdemeanor; added 
Paragraph (2) of Subsection A to provide that if the loss 
* is more than $250, but not more than $500, the crime is 
a misdemeanor; added Paragraph (3). of Subsection A to 


provide that if the loss is more than $500, but not more ° 


than $2,500, the crime is a fourth degree felony; added 
Paragraph: (4) of Subsection A to provide that if the dam- 

age is more than, $2,500, but not more than $20,000, the 
crime is a third degree felony; and added Paragraph (5) of 


Subsection B to provide that if the damage is more than ~ 


$20,000, the crime is a second degree felony. 


‘ ANNOTATIONS 


Insurance agent did not violate Subsection A by 
listing "draperies sales" as the type of business insured, 
after inspecting the premises and seeing that drapery 
sales, as well as manufacturing, took place there. Corbin 
v. State Farm Ins. Co., 1990-NMSC-014, 109 N.M. 589, 788 
P.i2d 345.) ©: 

Am, Jur. 2d, A.L. R. and C.J.S. references. — Negli- 
gent misrepresentation as "accident" or "occurrence" war- 
ranting insurance coverage, 58 A.L.R.5th 483. 


59A-16-24. Illegal dealing in premiums; excess charges for coverage. 


A. No person shall wilfully collect ‘any sum as premium or charge for insurance or other cover- 
age, which insurance or coverage is not then provided or in due course to be provided (subject to 
acceptance of the risk by the insurer) by a policy issued by an insurer as authorized by the Insur- 
ance Code. 
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B. No person shall wilfully collect as premium, administration fee or other charge for insur- 
ance or coverage any sum in excess of the premium or charge applicable thereto as specified in the 
policy, in accordance with the insurer's applicable classifications and rates then lawfully i in effect. 
This subsection shall not be deemed to prohibit: 

(1) the charging and collection by surplus line brokers licensed as such under Article 14 
[Chapter 59A, Article 14 NMSA 1978] of the Insurance Code, of the amount of applicable taxes, if 
any, and policy fee, if any, in addition to the premium required by the insurer; or 

(2) the charging and collection by a life insurer of amounts actually to'be expended for medi- 
cal examination of an applicant for life insurance or for reinstatement of a life insurance policy, 


History: Laws 1984, ch. 127, § 291. - increased costs of monthly.billing and payment; and the 
policy that allowed monthly payments included an en- 
ANNOTATIONS dorsement amending the policy period to one calendar 


month, continuing for successive monthly periods, if the 
premium was paid when due, the monthly service charge 
was supported by consideration. Nellis v. Farmers Ins. 
Co, of Ariz., 2012-NMCA-020, 272 P.3d 143, cert. denied, 
2011-NMCERT-011. 

Parol evidence rule did not prevent ontitvement 
of premium payment agreement. — Where the insurer 
required policyholders who wanted to pay premiums in 
monthly installments to enter into a premium payment 
agreement with a separate corporation before the insurer 
would issue a policy that allowed monthly payments; the 
payee corporation imposed a monthly service charge to 
cover the increased costs of monthly billing and payment; 
the policy issued by the insurer did not specify any service 
successive monthly periods, if the premium was paid when charge to be paid by policyholders who bought insurance on 
due, the monthly service charge was not a premium. Nellis a monthly basis; although the policy declaration provided 
v. Farmers Ins. Co. of Ariz., 2012-NMCA-020, 272 P.3d 143, that no fees were payable with respect to the policy, it re- 
cert. denied, 2011- NMCERT.011. ferred to the premium payment agreement with the payee 

Where plaintiff could not pay plaintiffs automobile corporation; and the policy included a merger clause and 
insurance premium in a lump sum, plaintiff signed up an endorsement amending the policy period to one calen- 
for defendant's payment plan which allowed plaintiff to dar month, continuing for successive monthly periods if the 
pay the premium in installments; and the amount of the | — Premium was paid when due, the policy was only partially 
monthly premium and the installment fee were included integrated and the parol evidence rule did not prevent the 
in the form plaintiff signed for the payment plan, the in- proof and enforcement of the premium payment agree- 
stallment fee was not part of the total "premium" for the ment. Nellis v. Farmers Ins. Co. of Ariz., 2012-NMCA-020, 
insurance. Nakashima v. State Farm Mut. Auto. Ins. Co., 272 P.3d 143, cert. denied, 2011- NMCERTO11. | 
2007-NMCA-027, 141 N.M. 239, 153 P.3d 664, cert. denied, Coverage limits not increased where multiple pre- 
2007-NMCERT-003, 141 N.M. 401, 156 P.3d 39. miums not paid. — Where an insured owned two vehi- 

Installment payment fees were supported by cles covered under a liability policy and was in an accident 
consideration. — Where the insurer offered policies while driving a non-owned vehicle, there was no require- 
with a six-month term and required payment of the pre- ment under this section that the policy's coverage limits be 


Installment payment fees were not premiums, — 
Where the insurer offered policies with a six-month term 
and required payment of the premium in a lump sum for the 
entire term; the insurer required policyholders who wanted, 
to pay premiums in monthly installments to enter into a 
premium payment agreement with a separate corporation 
before the insurer would issue a policy that allowed monthly 
payments; the payee corporation imposed a monthly service 
charge to cover the increased costs of monthly billing and 
payment; the payee corporation's monthly bills reflected 
the service charge as an amount separate from and in ad- 
dition to the.monthly installment of the prorated lump-sum 
premium; and the policy included an endorsement amend- 
ing the policy period to one calendar month, continuing for 


mium in a lump sum for the entire term; the insurer al- doubled because, while the insured paid two separate pre- 
lowed policyholders who wanted to pay premiums in miums for his owned vehicles, he did not pay multiple pre- 
monthly installments to enter into a premium payment miums for non-owned vehicle coverage. Slack v. Robinson, 
agreement with a separate corporation; the payee cor- 2003-NMCA-083, 134 N.M, 6, 71 P.3d 514, cert. quashed, 


poration imposed a monthly service charge to cover the 2004-NMCERT-003, 135 N.M. 821, 88 P.3d 261, - 


59A-16-25. Knowledge of insurer of prohibited acts. 


An insurer shall be held guilty of having committed any of the acts prohibited, by this article 
by reason of the act of any agent, solicitor or employee not an officer, director or department head 
thereof, if an officer, director or department head of the insurer pas authorized or SP GHIDELS per- 
mitted such act or has had prior knowledge thereof. 


History: Laws 1984, ch. 127, § 292. 


59A-16-26. Insurer name; deceptive use prohibited. 


No person who is not an insurer shall assume or use in this state any name which deceptively 
implies or suggests that it is an insurer. 


History: Laws 1984, ch. 127, § 293. 
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59A-16-27. Desist orders for prohibited practices. 


A. Ifthe superintendent has cause to believe that any unfair method of competition or act or 
practice defined or prohibited in Chapter 59A, Article 16 NMSA 1978 is being engaged in by any 
person, he shall order such person to cease and desist therefrom. The superintendent shall deliver 
such order to such person directly or by certified mail. If the person fails to comply therewith 
within twenty days after receipt of the cease and desist order, and does not make written request 
for a hearing thereon within such twenty days, he shall be subject to the penalties referred to 
in Section 59A-16-29 NMSA 1978, for each violation committed theretofore or thereafter. In any 
event, if the person does not make a written request for hearing thereon within such twenty days 
the order shall be final and not subject to review or appeal. 

B. Ifa hearing is so requested, the superintendent shall hold a hearing, and proceed as pro- 
vided under Chapter 59A, Article 4 NMSA 1978 as to hearings in general, 

C. If after such a hearing the violation is confirmed by final order of the superintendent, the 
violator shall be subject to the penalty referred to in Subsection A of this section, together with 
payment of the costs of the hearing as determined by the superintendent. 

D. Ifthe alleged violator fails to comply with the superintendent's order after expiration of the 
twenty-day period to request a hearing referred to in Subsection A of this section or after hearing 
referred to in Subsection C of this section, the superintendent may cause an action for injunction 
to be filed ‘in the district court of the county in which the violation occurred. 

E. No order of the superintendent pursuant to this section or order of court to enforce it, shall 
in any way relieve or absolve any person affected by such order from any other liability, penalty or 
forfeiture applicable under law. 

F, Nothing in this section shall be construed as relieving any violator from penalties prescribed 
in Section 59A-16-29 NMSA 1978 whether or not such a cease and desist order is issued or other 
action hereunder taken by the superintendent. 


History: Laws 1984, oe 127, § 294; 1993, ch. 320, § ANNOTATIONS 
56. 


The 1993 amendment, effective June 18, 1993, added Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
the last sentence in Subsection A, rewrote Subsection D, Jur. 2d Insurance §§ 56, 59. 
and made stylistic changes throughout the section. 44 C.J.S, Insurance § 74. 


59A-16-28. Procedure as to undefined practices. 


A. If the superintendent believes that any person engaged in any business which is subject 
to the superintendent's supervision under the Insurance Code, is in the conduct of such business 
engaging in this state in any method of competition or in any act or practice not defined in this 
article which is unfair or deceptive and that a proceeding by him in respect thereto would. be in 
the public interest, the superintendent shall, after a hearing of which notice and of the charges 
against such person are given him, make a written report of his. findings of fact relative to such 
charges and serve a copy thereof upon such person and any intervenor at the hearing. 

B. If-such report charges a violation of this article and if such method of competition, act or 
practice has not been discontinued, the superintendent may at any time after twenty (20) days 
after the service of such report cause an action to be instituted in the district court of the county 
wherein the person resides or has his principal place of business to enjoin and restrain such person 
from engaging in such method, act or practice. The court shall have jurisdiction of the proceeding 
and shall have power to make and enter appropriate orders in connection therewith and to issue 
such writs or orders as are ancillary to its jurisdiction or necessary in its judgment to prevent in- 
jury to the’ public pendente lite; but the state of New Mexico shall not be required to give security 
before the issuance of any such order or injunction under this section. A certified transcript of the 
record of the proceedings in the hearing before the superintendent, including all evidence taken 
and the report and findings, shall be received in evidence in such action. 

C. Ifthe court finds that: 

' (1) the method of competition complained of is ee or deceptive; and 
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(2) the proceedings of the superintendent with respect thereto .are to the interest of the 
public; and 
(3) the findings of the superintendent-are supported by the weight of the evidence, it shall 
issue its order enjoining and restrainting [restraining] the continuance of such method of patie 
tion, act or practice. 
D. Either party may appeal from such final gion or order or decree of court in a like man- 
ner as provided for appeals in civil cases. 
E. Ifthe superintendent's report or order on heseing made under SiliasctitH A does not Likasgh 
a violation of this article, then any intervenor in the proceedings may appeal therefrom within 
the time and in the manner provided in the Insurance Code for eyo from the Nig 
generally. 


. 


History: Laws 1984, ch. 127, § 295. Cross references. — For the maneers Code, see BOA. 
Bracketed material. — The bracketed material was 1-1 NMSA 1978.and notes thereto, 
inserted by the compiler and it is not part of the law. 


59A-16-29. Penalties. 


In addition to any applicable suspension, revocation or refusal to continue any certificate of au- 
thority or license under the Insurance Code, a penalty for violation of any provision of this article 
may be imposed by the superintendent in agsordanca with Section 59A-1-18 NMSA 1978. 


History: 1978 Comp., § 59A-16-29, enacted by Laws "ANNOTATIONS 
1991, ch. 111, § 13. 
Repeals and reenactments. — Laws 1991, ch. 111, Am. Jur, 2d, A.L.R. and C.3.S. referstices) > 43'Am: 
§ 13 repealed former 59A-16-29 NMSA 1978; as enacted Jur. 2d Insurance § 59, 
by Laws 1984, ch. 127, § 296, relating to penalties, and Value of insured's assets as limitation, in action by i in- 
enacted a new section, effective July 1, 1991. sured or insured's assignee for liability insurer's wrong- 
Cross references. — For the Insurance Code, see 59A- ful failure to defend, on recovery of amount of judg- 
1-1 NMSA 1978 and notes thereto. Ag Lect insured in: excess of policy amount, 36 


44.C.J.S, Insurance §§ 96,97... .. he i 


59A-16-30. Private right of action. 


Any person covered by Chapter 59A, Article 16 NMSA.1978 who has suffered damages asa | 


result of a violation of that article by an insurer or agent is granted a right to bring an action in 
district court to recover actual damages. Costs shall be allowed to the prevailing party unless the 
court otherwise directs. The court may award attorneys' fees to the prevailing party if: 

A. the party complaining of the violation of that article has brought an action that se oe to 
be groundless; or 

B. the party charged with the violation of that article Had willfully sheaded’s in the niianiarae 

The relief provided in this section is in addition to remedies otherwise available against the 
same conduct under the common law or other statutes of this state; provided, however, that the 
Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978] and the New Mexico Occupational 
Disease Disablement Law provide exclusive remedies. 


History: Laws 1984, ch. 127, § 296.1; 1990 (2nd Ss), New Mexico law. Jolley v. Associated Elec. & Gas Ins. Servs. 


ch. 2, § 91. Ltd., 2010-NMSC-029, 148 N.M. 436, 237 P.3d 738. 

Cross references. — For New Mexico Occupational Where the decedent died as a result of an explosion and 
Disease Disablement Law, see 52-3-1 NMSA 1978 and fire caused by the collision of the decedent's vehicle with 
notes thereto, an unprotected natural gas wellhead; the owner of the 

gas well had an excess reimbursement insurance policy; 
ANNOTATIONS the owner rejected the decedent's estate's offer of settle- 

No cause of action if insurance is nonmandatory. — ment; the estate obtained a judgment against the owner 
A third-party claimant does not have a statutory bad faith for compensatory and punitive damages im an amount 
cause of action against an excess liability insurer for failure that substantially exceeded the amount of the estate's 
to settle an underlying suit, pursuant to the New Mexico settlement offer; the estate sued defendant for failure to 
Insurance Code, where the excess liability insurance policy make a good faith effort to settle the estate's lawsuit; and 
between the insurer and the insured is not mandated by the excess liability policy was not required by any New 


Mexico law, the decedent's estate did not have a bad faith 


788 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


59A-16-30 


cause of action against the insurer. Jolley v. Associated 
Elec, & Gas Ins. Servs. Ltd., 2010-NMSC-029, 148 N.M. 
436, 237 P.3d 738. 

Judgment rule. — Damages in insurance bad faith ac- 
tions are determined by the judgment rule which does not 
require the insured to: make payment as a precondition to 
the insurers’ liability. A bad faith insurer is liable regard- 
less of whether its insured has paid, can pay or must pay 
an excess judgment. Dydek v. Dydek, 2012-NMCA-088, 
288 P.3d 872. 


Where the injured spouse was severely injured when: 


the driving spouse attempted to pass on a blind curve and 
collided head-on with another vehicle; the injured spouse 
was awarded personal injury damages of $2.8 million dol- 
lars against the driving spouse; the policy limits of the 
driving spouse's liability insurance policy was $100,000; 
the driving spouse was awarded excess damages of $2.7 
million dollars against the driving spouse's insurer for 
bad faith; and the injured spouse agreed not to enforce 
the personal injury judgment against the driving spouse 
personally, the insurer was liable for the excess judgment. 
Dydek v. Dydek, 2012-NMCA-088, 288 P.3d 872. 

The private right of action isa statutory cause of 
action and is not founded on or related to any common 
law liability or contractual obligation. Martinez v. Cornejo, 
2009-NMCA-011, 146 N.M. 223, 208 P.3d 448, cert. denied, 
2009-NMCERT-001, 145 N.M. 655, 208 P.3d 870. 

Attorney fees incurred by an employee in a man- 
damus action to compel the employee's governmental 
employer to appoint independent defense counsel to defend 
the employee pursuant to the Tort Claims Act are not re- 
coverable by the employee under the Insurance Code. Paz 
v. Tijerina, 2007-NMCA-109, 142 N.M. 391, 165 P.3d 1167. 

Reservation of rights against insurer in settle- 
ment agreement. — The absence of a judicial determi- 
nation of fault or liability is an absolute bar to a third 
party claim against an insurer and the reservation in a 
settlement agreement with an insured of a claim against 
the insured's insurer does not create any rights against 


the insurer. King v. Allstate Ins. Co., 2007-NMCA-044, 141. 
N.M. 612, 159 P.3d 261, cert. denied, 2007-NMCERT-004;! 


141 N.M. 568, 158 P.3d 458. 
Actual notice of a claim against the ividuvedl trig- 


gers the duty to defend even if the insured has not given’ 


notice of the claim to the insurer, Garcia v. Underwriters at 
Lloyd's London, 2007-NMCA-042, 141 N.M. 421, 156 P.3d 
712, aff'd, 2008-NMSC-018, 143 N.M. 732, 182 P.3d 113. 

Legislature intended to create a remedy for third- 
party claimants. Hovet v. Allstate Ins. Co.,2004-NMSC-010, 
135 N.M. 897, 89 P.3d 69. 

The text of this section leayes no impression that the 
legislature intended to deny a remedy to third-party 
claimants. Hovet v, Allstate Ins. Co., 2004-NMSC-010, 135 
N.M. 397, 89 P.3d 69. 


Legislative purpose. — In creating a separate statu-” 


tory action, the legislature had a remedial purpose in 
mind, Hovet v. Allstate Ins. Co,, 2004-NMSC-010, 185 N.M. 
397, 89 P.3d 69. 

In choosing the words "any person" the legisla- 
ture did not mean to restrict recovery solely to first 
parties, those insured under the policy. Hovet v. Allstate 
Ins. Co., 2004-NMSC-010, 185 N.M.:397, 89 P.3d 69. 

Private right of action for third parties who are 
victims of automobile accidents is consistent with a statu- 
tory scheme that was intended to benefit both insureds 
and third-party claimants, Hovet v. Allstate Ins. Co., 
2004-NMSC-010, 135 N.M. 397, 89 P.3d 69. 

A private right of action for third-party claimants en- 
forces the policy of the Insurance Code, which is to pro- 
mote ethical settlement practices within the insurance 
industry. Hovet v. Allstate Ins. Co., 2004-NMSC-010, 135 
N.M. 397, 89 P.3d 69. 


TRADE PRACTICES AND FRAUDS 
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Sufficient evidence to support insurer's denial 
of benefits in third-party claim. — Where the dis- 
trict court's finding that defendant's blood alcohol con- 
tent was nearly double the New Mexico threshold for a 
presumption of intoxication was based on improperly ad- 
mitted evidence, the district court's determination that 
defendant was under the influence of alcohol at the time 
of the accident was upheld where other properly admit- 
ted evidence showed that defendant was drinking on the 
evening of the accident, that emergency medical person- 
nel smelled alcohol on defendant's person at the scene of 
the accident, a medical record that was properly admitted 
indicated that defendant had a blood alcohol level of .26, 
and an expert in traumatic brain injuries testified that 
defendant's blood alcohol level "would be an intoxicating 
level." The evidence supported reasonable inferences that 
defendant was under the influence of alcohol when he left 
a liquor establishment on his all terrain vehicle, and that 
consequently defendant's driving ability was impaired, 
and that defendant's alcohol use was a cause of the acci- 
dent. Brawley v. Board of Regents, 2016-NMCA-037, cert. 
denied. 

Third-party claimant may not sue both insured 
and insurer in the same lawsuit. Hovet v: Allstate Ins. 
Co,, 2004-NMSC-010, 135 N.M. 397, 89 P.3d 69. 

Claimant will not even have an action under 59A- 
16-20 E NMSA 1978, unless and until there has been a ju- 
dicial determination of the insured's fault and the amount 
of damages awarded in the underlying negligence action. 
Hovet v. Allstate Ins. Co., 2004-NMSC-010, 1385 N.M. 397, 
89 P.3d 69. 

Exclusion of attorneys. — The private right of ac- 
tion under the Insurance Code is limited by statute to 
violations by insurance companies and their agents; 
attorneys are not included, Hovet v. Allstate Ins. Co., 
2004-NMSC-010, 135 N.M. 397, 89 P.3d 69. 

Reliance on deceptive conduct. — Consistent with 
a national trend to interpret consumer protection stat- 
utes, like the Unfair Insurance Practices Act, such that 
plaintiffs need not prove reliance, and consistent with the 
absence of language in the act requiring reliance, a plain- 
tiff need not allege or prove that she relied on defendant's 
purported deceptive conduct in order to recover under the 
act. Smoot v. Physicians Life Ins. Co., 2004-NMCA-027, 
135 N.M. 265, 87 P.3d 545. 

Proof of link required. — While it is true that the 
Unfair Insurance Practices Act requires proof of a casual 
link between conduct and loss, there is nothing in the lan- 
guage of the act requiring proof of a link between conduct 
and purchase or sale. Smoot v. Physicians Life Ins. Co., 
2004-NMCA-027, 135 N.M. 265, 87 P.3d 545. 

Arbitration clause barred. — Regulation mandating 
arbitration clause in title insurance contract is in conflict 
with 57-12-10 NMSA 1978 and this section; therefore, 
plaintiff in suit against title company may have statutory 
claims heard in a court of law. Lisanti v. Alamo Title Ins. 
of Tex., 2001-NMCA-100, 131 N.M. 334, 35 P.3d 989, aff'd, 
2002-NMSC-032, 132 N.M. 750, 55 P.3d 962. 

Because 59A-16-30 and 57-12-10 NMSA 1978 provide 
for judicial actions on claims of unfair insurance and 
trade practices, a regulation, NMAC 13.14.18.14, which 
requires ‘mandatory arbitration in title insurance policy 
disputes, is unenforceable because it violates the land- 
owner's right to a trial by jury, as guaranteed by N.M. 
Const. art. II, § 12, in his action against a title insurance 
company asserting the above-stated claims and because 
the rights created by the statutes prevail over the regu- 
lation, Lisanti v. Alamo Title Ins, 2002-NMSC-032, 132 
N.M. 750, 55 P.3d 962, cert. denied, 537 U.S, 1193, 123 S. 
Ct. 1288, 154 L. Ed. 2d 1027 (2003). 

Groundless claims. — Plaintiffs are subject to fee 
sanctions if they have brought suit knowing they can 
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present no legal argument to support the claim, or know- 
ing they cannot come forth with the appropriate factual 
predicate to support their theory. City of Farmington. v, 
L.R. Foy Constr. Co., 1991-NMSC- 067, 112 N.M. 404, 816, 
P.2d 473. 

This section expresses the Ane legislative isten’ that 
in order for plaintiffs to be sanctioned with attorneys' fees 
it must be shown they subjectively knew at the time the, 
suit was filed that the complaint was groundless. Under 
the appropriate circumstances, however, the filing of an 
amended complaint may constitute the bringing, of an 
action, and, if done with, knowledge that its allegations. 
provided no grounds to prevail, may subject the plaintiff 
to sanctions. City of Farmington v. L.R.: Foy, Constr, Cou 
1991-NMSC-067, 112 N.M. 404, 816 P.2d 473. 

A claim is groundless if the allegations i in the corplaiint, 
although sufficient to survive a motion to dismiss for fail- 
ure to state a claim, are not in. good faith discoverable 
through litigation, City of Farmington v. L.R. Foy Constr. 
Co,, 1991-NMSC-067, 112 N.M. 404, 816 P.2d. 473. 

The determination of whether a suit is groundless from 
the outset should not turn on a pleading that may be in- 
artfully drafted or facts that may not have been available 
when the pleadings were filed so that certain allegations 
could not be made, City of Farmington v. L.R. Foy Constr. 
Co,, 1991-NMSG-067, 112 N.M. 404, 816 P.2d 473... 

Dismissal prior to a trial on the merits is not dispositive 
of the issue of groundlessness. City of Farmington v. L.R. 
Foy Constr. Co., 1991-NMSC-067,. 112 N.M. 404,,816.P.2d 
473. 

Remand for an evidentiary hearing was appenpemta; 
where factual questions remained as to whether a city 
knew that its third-party suit against an insurer was 
groundless. City of Farmington v..L.R. Foy.Constr. Co., 
1991-NMSC-067, 112 N.M. 404, 816 P.2d 473. 

Jury verdict supports award of fees. — Insured's 
entitlement to attorney's fees was established by the -fac- 
tual determinations implicit in the jury's award of puni- 
tive damages. O'Neel v. USAA Ins. Co,, 2002-NMCA-028, 
131 N.M. 630, 41 P.3d 356, cert. denied, 131-N.M. 787, 42 
P.3d 842. 

Insured's request for apportioned attorneys' fies 
rejected. — In an action involving a question of whether 
an insurer who had a subrogated interest in the insured's 
settlement was required to pay a proportionate share of 
the insured's attorney fees incurred in settling the claim, 
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evidence supported the finding that the insurer's conduct 
was reasonable and did not violate this section because 
the issue had not been previously addressed by the courts 
and ,was open, to legitimate debate. Amica Mut. Ins. Co, 
vu. Maloney, 1995-NMSC-059, 120 N.M. 523, 903 P.2d 834. 

Federal diversity jurisdiction, — In unfair trade 
practices action, federal court did. not err in assuming. 
diversity jurisdiction based on amount in controversy of 
$50,000 (now $75,000), where treble damages sought were 
$41,028.51 and the plaintiff sought reasonable attorney's 
fees and costs. Miera v. Dairyland Ins..Co,, 143 F.3d 1337 
(10th Cir, 1998). 

Law reviews.:— For annual survey of New Mexico: 
commercial law, see 16 N.M.L, Rev, 1 (1986), 

For annual survey of New Mexico law of torts, see, 16 
N.M.L. Rev, 85 (1986). 

For annual survey of New Mexico insurance law, 19 
N.M.L. Rev. 717 (1990). 

For note, '"Workers' Compensation Law - Bad Faith Re-! 
fusal of an Insurer To Pay Workers’ Compensation Ben- 
efits: Russell. v. Protective Insurance Companys: see a0 
N.M.L. Rev. 757 (1990), 

For note and comment,."A:Third- Par Claimant Be 
comes, an Insured: Hovet v.-Allstate and the Expanding 
Right to Sue under New Mexico's Inspranse Code," see 35, 
N.M.L. Rev.,651 (2005). 

Am, Jur. 2d, A.L.R. and C.J.S. cefaraten — Award 
of attorneys', fees in actions-under state. deceptive. trade 
practice and consumer protection acts, 35 A.L.R.4th 12. 

Liability insurance: excess carrier's right. of action 
against primary carrier for improper,or inadequate de- 
fense of claim,.49.A.L.R.4th 304. 

Emotional or mental distress as element of dam- 
ages: for Habibty insurer's wrongful refusal to settle, 57 
A\L.R,4th 801. 

Liability insurance: third party's right of nbtioal for 
insurer's bad-faith tactics designed to delay payment of 
claim, 62 A.L.R.4th'1113. 

Policy provision limiting time within which action may 
be. brought’ on the policy as applicable to tort action by 
insured against insurer, 66.A.L.R.4th 859. 

Pre-emption by Longshore and Harbor Workers' Com- 
pensation Act (33 USCS § 901 et seq.) of state law claims 
for bad-faith dealing by insurer or agent, of insurer, 90 
A.L.R. Fed. 723. ; 


ARTICLE 16A. ° 


Insurance Fraud Reporting Immunity 


(Repealed by Laws 1998, ch. 115, § 18.) 


59A-16A-1 to 59A-16A-4, Repealed. 


Repeals. — Laws 1998, ch. 115, § 18 repealed 59A-; 
16A-1 to 59A-16A-4 NMSA 1978, amended by Laws 1991, 
ch, 86, §§.1-4, relating to Insurance Fraud Reporting Im- 
munity Act, effective July 1, 1998. For provisions of former 


sections, see the 1997 NMSA 1978 on NMOneSource. com. 
For new’ similar provisipns; see Paine 694; Article 16C . 
NMSA 1978, : 
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ARTICLE 16B 


« Domestic ABUSE Insurance Protection 


Sec. : hint ' Sec. PRO 
59A-16B-1. Short title. «. 59A-16B-6. ‘Insurance company procedures to protect the 
59A-16B-2. Purpose of act. safety and privacy of victims of domestic 
59A-16B-3. Definitions. abuse. _ 
59A-16B-4. Unfair discrimination on the basis of a ‘per- 59A-16B-7, Rules and regulations. ; 

son's abuse status prohibited. i 59A-16B-8. ‘Lawful ‘policy:iterms and conditions pre- 
59A-16B-5. Justification of adverse insurance underwrit- served. 


ing decisions, 59A-16B-9. Applicability, 
, + 59A-16B-10. Civil administrative ee superinten- 
dent's orders; © «° 


59A-16B- 1. Short title. 


Sections 1 through 10 [59A-16B-1 errs 59A-16B-10 NMSA 1978) of this act may be cited as 
the "Domestic Abuse lieth Protection Act". 


History: Laws 1997, eh 141,§ 1.) 


4 


59A-16B-2. Purpose of act. 


The purpose of the Domestic Abuse Insurance Protection Act is to prohibit insurers from un- 
lawrully discriminating on the basis of domestic abuse by using the fact of domestic abuse or the 
insurer's determination of a person's abuse status as an insurance criterion or rating factor. The 
Domestic Abuse Insurance Protection Act protects victims of domestic abuse, domestic abuse shel- 
ters and others from being unlawfully discriminated against in insurance matters. 


History: Laws 1997, ch. 141, § 2. 


59A-16B-3. Definitions. 


As used in the Domestic Abuse Insurance Protection Act: 

A. "abuse-related medical condition" means a medical condition sustained by a victim of do- 
mestic abuse that arises in whole or in part out of an act or pattern of abuse; 

B. “abuse status" means the fact or the determination by the insurer that a person is a victim of 
domestic abuse, irrespective of whether the person has sustained abuse-related medical conditions; 

C. "confidential abuse information" means information about acts of domestic abuse or abuse 
status, the work or home address or telephone number of a victim of domestic abuse or the status 
of an applicant or insured as a family member, employer or associate of a victim of domestic abuse 
or a person with whom an applicant or insured i is known to have a direct, close personal, family or 
abuse-related counseling relationship; 

D. “domestic abuse" means an act of abuse against a person, an abuse- related medical condi- 
tion suffered by a person or the abuse status of a person, including a minor, that was caused by a 
family member or a current or former household member, intimate partner or caretaker, including 
the following: 

(1) attempting to cause or intentionally, knowingly or recklessly causing bodily injury to, 
physical harm to, severe emotional distress to, psychological trauma to or sexual assault on or at- 
tempting to rape or raping another person; 

(2) knowingly engaging in a course of conduct or repeatedly committing acts, including 
harassment or stalking, that are intended to or would cause a reasonable person, or do cause a 
person, to feel terrorized or seriously threatened that death, bodily harm, sexual assault, confine- 
ment or restraint may result; 

(3) subjecting another person to false imprisonment; or 
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(4) attempting to cause or intentionally, knowingly or recklessly causing damage to prop- 
erty for the purpose of intimidating or attempting to control the behavior of another person; 

E. "insured" means an individual named on a policy as the one with legal rights to the benefits 
provided by the policy, except for life insurance, for which "insured" means the individual whose 
life is covered by the policy. For group insurance, "insured" includes an individual who is a benefi- 
ciary covered by a group policy. For any insurance policy, "insured" does not include a person who 
commits an act of domestic abuse; 

F. "insurer" means every person engaged as principal or indemnitor, surety or contractor in 
the business of entering into contracts of insurance, including life insurance, health insurance, 
automobile insurance, disability insurance and property and casualty insurance, and includes the © 
insurance services offered by fraternal benefit societies, nonprofit health care plans, health main- 
tenance organizations, prepaid dental services organizations, motor clubs, agents, brokers, solici- 
tors, adjusters and all other persons engaged in a business that is now or later becomes subject to 
the superintendent's supervision pursuant to the Insurance Code, as well as all alien and foreign 
insurers delivering or issuing for delivery in New Mexico a certificate or other evidence of insur- 
ance coverage; 

G. "person" means an individual or entity; 

H. "policy" means a contract of insurance, certificate, indemnity, suretyship or annuity cated 
by an insurer, including endorsements or riders to an insurance policy or contract, and includes a 
contract, certificate or agreement offered by an insurer to provide, deliver, arrange for, pay for or 
reimburse any of the costs of insurance services. As applied to a health plan, "policy" includes a 
plan that is accident only, credit health, dental, vision, medicare supplement or long-term care in- 
surance, coverage issued as a supplement to liability insurance, short-term or catastrophic health 
insurance plan and a plan that pays on a cost-incurred basis; and 

I. "victim of domestic abuse" means a person against whom domestic abuse is directed. 


History: Laws 1997, ch. 141, § 3. Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto: 


59A-16B-4. Unfair discrimination on the basis of a person's abuse 
status prohibited. 


A. An insurer or any person employed by or contracting with an insurer shall not engage in 
an unfair discriminatory act or practice against a person on the basis of a person's abuse status, 
including: 

(1) denying, refusing to issue, renew or reissue or canceling or otherwise terminating a 
policy, restricting or excluding coverage or benefits of a policy or charging a higher premium for a 
policy on the basis of a person's abuse status; 

(2) terminating group health coverage for a victim of domestic abuse because coverage 
was originally issued in the name of an alleged abuser who has divorced, separated from or lost 
custody of a victim of domestic abuse or because the alleged abuser's coverage has terminated vol- 
untarily or involuntarily. Nothing in this paragraph prohibits an insurer from requiring a victim 
of domestic abuse to pay the full premium for health insurance coverage or from requiring as a 
condition of coverage that a victim of domestic abuse reside or work within the insurer's service 
area, if the requirements are applied to all insureds. The insurer may terminate group health cov- 
erage for a victim of domestic abuse after the continuation coverage required by this subsection 
has been in force for eighteen months if the insurer offers conversion to an equivalent individual 
plan. The continuation coverage required in this subsection may be satisfied by coverage that is 
provided under the Consolidated Omnibus Budget Reconciliation Act of 1985 to a victim of domes- 
tic abuse and is not intended to be in addition to coverage provided under that act; 

(3) disclosing or transferring confidential abuse information when the insurer or its em- 
ployee or contractor has information in its possession that clearly indicates that the applicant or 
insured is a subject of domestic abuse. The provisions of this paragraph do not prohibit disclosure 
of information: 
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(a) to a victim of domestic abuse or an individual specifically designated in writing 
by the victim, and nothing in this section prohibits a victim of domestic abiiae from goieuntte the 
victim's own insurance records; 

(b) toa health care provider for the direct provision of health care services; 

(c): to a.licensed physician identified and designated by the victim of domestic abuse; 

(d) pursuant to an order of the superintendent or a court of competent ~po gapsha ta or 
as otherwise required by law; 

(e) when necessary for a valid business purpose to transfer information that includes 
confidential abuse information that cannot reasonably be segregated without undue hardship or 
that is relevant to processing a claim, provided the recipient has agreed to be bound by the provi- 
sions of the Domestic Abuse Insurance Protection Act in all respects and to be subject to enforce- 
ment of that act in the courts of this state,;and the information is disclosed or transferred only: 
1) to a reinsurer that seeks to indemnify or indemnifies all or part of a policy covering a victim of 
domestic abuse and that cannot underwrite or satisfy its obligations under the reinsurance agree- 
ment without the information; 2) to a party to a:proposed or consummated sale, transfer, merger 
or consolidation:of all or part of the business of the insurer; 3) to medical or claims personnel.con- 
tracting with the insurer, its parent or affiliated companies that have service agreements with the 
insurer, but only when necessary to process‘an application or claim, perform the insurer's duties 
under the policy or protect the safety or privacy of a victim of domestic abuse; or 4) with respect 
to address and telephone number, to entities with which the insurer transacts business when the 
business cannot be transacted without the address or telephone number; 

(f) to an attorney who needs the information to represent the insurer effectively; pro- 
vided the insurer notifies the attorney of its obligations under the Domestic Abuse Insurance Pro- 
tection Act and requires that the attorney exercise due diligence to protect confidential abuse 
information consistent with the attorney's obligation to represent the insurer; 

(g) to the policy owner or assignee, in the course of delivery of the policy, if the policy 
contains information about abuse status; or 

(h) to any other entities deemed appropriate by the superintendent; or 

(4) requesting information about an applicant's or insured's abuse status, or making use of 
this information, however obtained, except: 

(a) for the limited purpose of complying with legal obligations; 

(b) when verifying a person's claim to be a victim of domestic abuse or to be suffering 
from an abuse-related medical condition; or 

(c) when cooperating with a victim of domestic abuse in seeking protection from abuse 
or facilitating the treatment of an abuse-related medical condition. 

B. An insurer may deny a claim when the damage or loss is the result of intentional conduct 
by a named insured who commits an act of domestic abuse, except that the insurer shall make 
a payment on such a claim to an innocent insured victim of domestic abuse to the extent of that 
insured's interest in the property and within the limits of coverage where the damage was proxi- 
mately related to and in furtherance of domestic abuse. An insurer paying such a claim for prop- 
erty damage shall be subrogated to the rights of the innocent insured claimant to recover for any 
damages paid by the insurance. 

C. The provisions of this section apply to and protect the following applicants for insurance 
or insured persons, excluding a person who commits an act of domestic abuse, from an unfair dis- 
criminatory act or practice on the basis of any person's abuse status: 

(1) avictim of domestic abuse; 
(2) aperson that provides shelter, counseling or protection to victims of domestic abuse; 
(3) aperson who employs or is employed by a victim of domestic abuse; 
(4) aperson with whom an applicant or insured is known to have a direct, close personal, 
family or abuse-related counseling relationship; 
(5) a beneficiary of an insurance contract; or 
(6) a participant in an insurance plan. 

D. Nothing in the Domestic Abuse Insurance Protection Act prohibits a life insurer from de- 
clining to issue a life insurance policy if the applicant or prospective owner of the policy is or would 
be designated as a beneficiary of the policy and if: 
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(1) the eee or prospective owner of the policy lacks an iapeatie interest in the in- 
sured; 

(2) the applicant or prospective owner of the policy is known, on the 7 of sential 'po- 
lice or court records, to have committed an act of domestic abuse against the proposed insured; or 

(3) the insured or prospective insured is a victim:of domestic abuse, and that person, or a 
person who has assumed the care of that person if a minor or incapacitated, has objected to the 
issuance of the policy on the ground that the policy would be issued to or for ao direct or indirect 
benefit of the abuser. 

E. An insurer shall not be civilly or ddighinoliss liable for the death of or injary’ to an insured 
resulting from an action taken in a good faith effort to comply with the requirements of the Do- 
mestic Abuse Insurance Protection Act. The provisions of this subsection do not, however, prevent 
an action by the superintendent to investigate a violation of that act or to peigart any other: pep 
authorized by law. 

F. Nothing in the Domestic Abuse Insurance Brotediion Act prohibits an insurer: me ies 
about a medical condition; claims history or other underwriting information or from)using that 
information to underwrite or to carry out its duties under the policy, even if the information is re- 
lated to a condition or event that the:insurer knows or has reason to know is abuse-related. 

G. An insurer shall not be liable for a violation of the Domestic Abuse Insurance Protection Act 
by a person who is a contractor with the insurer unless the insurer directed theact or omission 
that constitutes the violation. | ) ba 


History: Laws 1997, ch. 141, § 4, . ANNOTATIONS 


Cross references. — For the federal Consolidated Om-, : ; Ba, 
nibus Budget Reconciliation Act of 1985 (COBRA), see 29 Am. Jur. 2d, A.L.R. and CwJ.S. references. — Li- 
US.C.8 1167 et seq. ability of third-party, health-care payor for injury re- 

sulting from failure to authorize required treatment, 56 
A.L.R.5th 737. 


59A-16B-5. Justification of adverse insurance underwriting decisions. 


An insurer that takes an underwriting action that adversely affects a victim of domestic abuse 
on the basis of a medical condition, claims history or other underwriting information that the 
insurer knows is abuse-related shall explain the reason for its action to the applicant or insured 
in writing and, upon request, shall be able to demonstrate that its action and any applicable plan 
provision: 2 

A. does not treat abuse status as a medical condition or underwriting criterion: 

B._ is otherwise permissible by law and applies in the same manner and to the same extent to 
all applicants and insureds with a similar condition or claims history without regard to whether 
the condition, history or claim is abuse-related; and 

C._ is based on a determination, made in conformance with sound actuarial principles and sup- 
ported by reasonable statistical evidence, or related to actual or reasonably anticipated experi- 
ence, that there is a correlation between the medical condition, claims history or other underwrit- 
ing information and a material increase in insurance risk. 


History: Laws 1997, ch. 141, § 5. 


59A-16B-6. Insurance company procedures to protect the safety 4nd 
‘privacy of victims of domestic abuse. 


The superintendent, in consultation with public safety dfficiads who specialize in domestic abuse 
matters or with a recognized domestic abuse advocacy: group, shall adopt regulations that specify 
procedures to be followed by an insurer's employees, contractors, agents and brokers for the pur- 
pose of protecting the safety and privacy of victims: of domestic abuse involved in an insurance 
action, including claims investigation and subrogation. 


History: Laws 1997, ch. 141, § 6. 
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59A-16B-7. Rules and regulations. 


The superintendent may adopt, in accordance with Section 59A-2-9 NMSA 1978, rules and regu- 
lations necessary to administer provisions of the Domestic Abuse Insurance Protection Act. 


History: Laws 1997, ch. 141, § 7. 


59A-16B-8. Lawful policy terms and conditions preserved. 


Nothing in the Domestic Abuse Insurance Protection Act shall be construed to alter, modify or 
prohibit the application of any policy provision that excludes coverage for intentional or criminal 
acts or any other policy conditions, exclusions or limitations that are clearly stated in the policy 
and that are not in violation of any provisions of the Domestic Abuse Insurance Protection Act. 


History: Laws 1997, ch. 141, § 8. 


59A-16B-9. Applicability. 


The provisions of the Domestic Abuse Insurance Protection Act apply to all insurers as defined 
in that act, including the following: 

A. fraternal benefit societies pursuant to Chapter 59A, Article 44 NMSA 1978; 

B. health maintenance organizations and their promoters, sponsors, directors, officers, employ- 
ees, agents, solicitors and other representatives pursuant to Chapter 59A, Article 46 NMSA 1978; 

C. health care plans and their promoters, sponsors, directors, officers, employees, agents, solici- 
tors and other representatives pursuant to Chapter 59A, Article 47 NMSA 1978; 

D. prepaid dental plan organizations and their sponsors, directors, officers, personnel and rep- 
resentatives and member contracts pursuant to Chapter 59A, Article 48 NMSA 1978; and 

E. motor clubs and their sponsors, directors, officers, representatives, personnel and operations 
pursuant to Chapter 59A, Article 50 NMSA 1978. 


History: Laws 1997, ch. 141, § 9. 


59A-16B-10. Civil administrative penalty; superintendent's orders. 


A. In lieu of the civil administrative penalty provided for in Subsection B of Section 59A-1- 
18 NMSA 1978, and except as otherwise provided in this section, a separate civil administrative 
penalty may be assessed for a second or subsequent violation of the Domestic Abuse Insurance 
Protection Act. That administrative penalty shall be not over ten thousand dollars ($10,000) for 
each violation, except that if the violation is to be found willful and intentional, the penalty may 
be up to twenty thousand dollars ($20,000) for each violation. Every administrative penalty shall 
be imposed by written order of the superintendent made after hearing held as provided in Chap- 
ter 59A, Article 4 NMSA 1978. 

B. A monetary penalty imposed may be in addition to any applicable suspension, revocation or 
denial of a license or certificate of authority. 

C. The superintendent may issue any order he deems necessary or appropriate to prevent or 
correct any violation, including a first-time violation, of the Domestic Abuse Insurance Protection 
Act, except the initial order on a first-time violation may not require a suspension, revocation or 
denial of a license or certificate of authority. If, however, that initial order of the superintendent is 
violated, he may then impose the monetary penalty authorized in this section in addition to any 
applicable suspension, revocation or denial of a license or certificate of authority or take any other 
action authorized in the Insurance Code. 


History: Laws 1997, ch. 141, § 10. Cross references, — For the Insurance Code, see 59A- 
rp ad 1-1 NMSA 1978 and notes thereto. 
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ARTICLE 16C 


Insurance Fraud 


Sec, Sec. 
59A-16C-1. Short title. 59A-16C-10. Insurer anti-fraud initiatives; special inves- 
59A-16C-2. Findings; purpose. tigative units. 
59A-16C-3. Definitions. 59A-16C-11, Investigators! powers. 
59A-16C-4, Superintendent's duties. »59A-16C-12., Attorney general's duties. 3: 
59A-16C-5, Superintendent's authority. 59A-16C-138. Insurance fraud policy advisory group. 
59A-16C-6.. Notice and cooperation required; tolling pe- 59A-16C-14, Insurance fraud fund created; appropria- 
riod. ~ tion. 
59A-16C-7. Immunity from civil liability; private insur- ' §9A-16C-15. Application of act to other acts, 
ance fraud reports and enforcement ac- 59A-16C-16.. Rules. } 
tions. ,, 59A-16C-17, Automobile theft prevention authority; cre- 
59A-16C-8. Warning required. ~ ~ ated; board; powers; duties. 


59A-16C-9. Report of conviction. 


59A-16C-1. Short title. ) 
Chapter 59A, Article 16C NMSA 1978 may be cited as the "Insurance Fraud Act". 
; } fate Tea Gat ; 


History: Laws 1998, ch. 115, § 1; 2018, ch. 42, § 1. The 2018 amendment, éffective’ March. 1, 2018, de- 
' yf leted: "This act" and added "Chapter 59A, Article 16C 
_ NMSA 1978". 


59A+16C-2. Findings; purpose. 


A. The legislature finds that insurance fraud.is pervasive and expensive, and has the potential 
for increasing premium rates, placing businesses at risk, reducing the ability of consumers to raise 
their standard of living and decreasing the economic vitality of the state, Therefore, the legislature 
believes that the state must aggressively confront:the problem of insurance fraud. { 

B. The purpose of the Insurance Fraud Act is to permit the full utilization of the expertise of 
the superintendent of insurance to investigate and detect insurance fraud more effectively, to halt 
insurance fraud and to work with state, local and federal law enforcement and regulatory agencies 
against the commission of insurance fraud. 


History: Laws 1998, ch. 115, § 2. 


59A-16C-3. Definitions. . 


As used in the Insurance Fraud Act: 

A. fund) means the insurance fraud fund; 

B. "insurance; fraud" means. any act or practice in connection with an insurance transaction 
that constitutes a crime under the Criminal Code or the Insurance Code; | 

C. "insurance transaction" means any act or practice relating to insurance and includes com- 
plying with the Insurance Code or any rule adopted under its authority; and ) 

D, "superintendent" means the superintendent of insurance. . 


History: Laws 1998, ch..115, § 3. For the Insukance Cac, see 59A-1- 1 ‘NMSA. 1978 jan 
Cross references.Criminal Code. — For the Criminal ‘notes thereto. 
Code, see Chapter 30 NMSA 1978. . 


59A-16C-4. Superintendent's duties. 

The superintendent shall: 

A. initiate inquiries and conduct investigations when the superintendent has reason to believe 
that insurance fraud may have been or is being committed; 
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B. - respond to notifications or complaints of suspected insurance fraud generated by state and 
local police or other law enforcement authorities and governmental units, including the federal 
government and any other person; 

C. review notices and reports of insurance re satan wed by authorized insurers, their em- 
ployees, agents or producers or by public adjusters and select those incidents of alleged fraud that, 
in the superintendent's judgment, require further investigation and conduct the investigations; 

D. conduct independent investigations and examinations of insurance transactions and al- 
leged insurance fraud, conduct studies to determine the extent of insurance fraud, deceit or inten- 
tional misrepresentation of any kind.in the insurance process and publish information and reports 
on the office of superintendent of insurance's examinations and studies; 

E... report incidents of alleged insurance fraud supported. by investigations and examinations 
to the appropriate district attorney and any other appropriate law enforcement, administrative, 
regulatory or licensing agency and assemble evidence, prepare charges. and otherwise assist any 
prosecutorial authority having jurisdiction over insurance fraud enforcement; 

F. assist any official or agency of this state;any other state or the federal government that re- 
quests assistance in investigating insurance fraud; 

.G. . maintain records and information in order to produce’an Soniial report of the sonia Hiendente 
activities undertaken in connection with carrying out the provisions of the Insurance Fraud Act; 

H. conduct, in cooperation with the attorney general and the department of public safety, pub- 
lic outreach and awareness programs on the costs of insurance fraud to the public: and how mem- 
bers of the public can assist themselves, the superintendent and law enforcement officials in pre- 
venting and prosecuting insurance fraud; and 

I. assign staff and maintain the pete: theft prevenition authority. 


History: Laws 1998, ch. 115, § 4; 2017, ch. 76, § 12; 
2018, ch. 42, § 3. ‘ 


‘The 2018 amendment, effective March 1, 2018, re- . 


quired the superintendent of insurance to assign staff and 
maintain the automobile theft prevention authority; and 
added Subsection I. 

The 2017 amendment, effective June 16, 2017, revised 
the duties of the superintendent of insurance by including 


_ the review of notices and reports of insurance fraud sub- 


mitted by public adjusters, and made technical changes; 
in Subsection C, after "agents or producers", added "or by 
public adjusters", and after."in", deleted "his" and added 
"the superintendent's"; in Subsection D, after "reports on", 

deleted “its” and added "the office of superintendent of in- 
surance's"; and in Subsection G, after "annual report of", 


. deleted "his" and added "the superintendent's", 


59A-16C-5. Superintendent's authority. 


The superintendent may: 


A. select and: contract with investigative personnel and prosecutors to discharge the qupenips 
tendent's duties pursuant to the provisions of the Insurance Fraud Act; 

B. conduct statewide investigations and prosecutions related to automobile theft; 

C. . coordinate with law enforcement agencies to investigate and with the attorney general and 
district attorneys to prosecute cases involving stolen vehicles and insurance fraud; and 

D.. promulgate rules relating to the creation and operation of the suapemightis theft prevention 


authority. 


7 


History: Laws 1998, ch. 115, § 5; 2018, ch. 42, § 4. 

The 2018 amendment, effective March 1, 2018, autho- 
rized the superintendent of insurance to conduct state- 
wide investigations and prosecutions related to automo- 
bile theft, to coordinate with law enforcement agencies 
to investigate and with the attorney general and district 
attorneys to prosecute cases involving stolen vehicles and 


insurance: fraud, and to promulgate rules relating to the 
creation and operation of the automobile theft prevention 
authority; in the introductory clause, after "superinten- 
dent", deleted “is authorized to" and added "may"; added 
subsection designation "A"; in Subsection A, after "dis: 
charge", deleted "his".and added "the superintendent's"; 
and added shad pera BthroughD. ~ 


59A-16C-6. Notice and cooperation required; tolling period. 


A. Every insurer or licensed insurance professional that has a reasonable belief that an act 
of insurance fraud will be, is being or has been committed shall furnish and ‘disclose knowledge 
and information about it to the superintendent and shall cooperate fully with any investigation 
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conducted by the superintendent. Failure to comply with this subsection shall constitute grounds 
for the superintendent to impose an administrative penalty pursuant to Section 59A-1-18 NMSA 
1978 in addition to god applicable suspension, revocation or denial of a license or shears) of 
authority. 

B. A person who has a reasonable belief that an act of insurance fraud will be, is rere or has 
been committed, or any person who collects, reviews. or analyzes information concerning insurance 
fraud, may furnish and disclose any information in his possession concerning the insurance fraud 
to the superintendent or toan authorized representative of an insurer that requests the informa- 
tion for the purpose of detecting, prosecuting or preventing insurance fraud. 

C. If an insurer has a reasonable belief or probable cause to believe that an insurance fraud 
has been committed .and has properly notified the superintendent of its suspicion, that notification 
shall toll any applicable time period in any unfair claims proceeding based on the alleged fraud 
until thirty days after determination by the superintendent and notice to the insurer that the su- 
perintendent will not recommend action on the claim. The determination by the superintendent 
shall not be admissible in any subsequent:civil proceeding. 

D. The superintendent, in cooperation with insurers or others, may establish a voluntary fund 
to reward persons not connected with the insurance industry who provide information or furnish 
evidence Seer to the arrest and conviction of persons responsible for insurance fraud. 


History: Laws 1998, ch. 118, § 6. 


59A-16C-7, ‘Tat atts from civil liability; private insurance fraud 
reports and enforcement actions. 


A. The provisions of Section 59A-4-21 NMSA 1978 regarding immunity from civil liability for 
enforcement actions performed in good faith by the superintendent, his authorized representa- 
tives and examiners shall apply to the Insurance Fraud Act. 

B, Except when a person intentionally communicates false information he actually believes to 
be false, a person shall:not be subject to liability by virtue of reporting or furnishing, orally or in 
writing, information concerning suspected, anticipated or completed insurance fraud acts when 
the report or information is provided to: 

(1) the department of insurance, the superintendent or law enforcement agencies, their 
officials, agents or employees; 

(2) the national association of insurance commissioners, a federal or state governmental 
agency or office established to detect and prevent insurance fraud, any other organization estab- 
lished for the same purpose:and their agents, employees or designees; or 

(3) the anti-fraud unit of an insurer. 

C. A person identified in Subsection B of this section or any of the person's officers, employees 
or agents when performing authorized activities, including the ‘publication or dissemination of 
any related bulletin or reports, shall not be subject to civil liability for libel, slander or any other 
relevant tort or a civil cause of action of any nature, except if the person, officer, employee or agent 
intentionally communicates false information he actually believes to be false. 

D. ‘This section shall not abrogate or modify in any way any privilege or immunity recognized 
by common law or statute, 

K. The court shall award attorney fees and costs to any person identified in Subsection B of 
this section or any of that person's officers, employees or agents who is a prevailing party in a civil 
cause of action against him for libel, slander or any other relevant tort arising out of conduct pur- 
suant to the Insurance Fraud Act if the party bringing the action was not substantially justified in 
bringing such action. For the purposes of this subsection, "substantially justified" means having a 
reasonable basis in law or fact at the time a proceeding was initiated: . 

F. The relief provided in this section is in addition to remedies otherwise available against the 
same conduct under the common law or other laws of this state. 


History: Laws 1998, ch. 115, § 7. © 


798 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


59A-16C-8 INSURANCE FRAUD 59A-16C-10 


59A-16C-8. Warning required. 


Within six months of the effective date of the Insurance Fraud Act all claim forms and applica- 
tions for insurance shall contain a statement permanently affixed to the application or claim form 
which states substantially as follows: 

"ANY PERSON WHO KNOWINGLY PRESENTS A FALSE OR FRAUDULENT CLAIM FOR 
PAYMENT OF A LOSS OR BENEFIT OR KNOWINGLY PRESENTS FALSE INFORMATION 
IN AN APPLICATION FOR INSURANCE IS GUILTY OF A CRIME AND MAY BE SUBJECT TO 
CIVIL FINES AND CRIMINAL PENALTIES." 

The failure to include that statement shall not constitute a defense against prosecution for com- 
mission of insurance fraud. 


History: Laws 1998, ch. 115, § 8. 


59A-16C-9. Report of conviction. 


If any person licensed by any agency of any state or the federal government or holding creden- 
tials from any professional organization.is convicted of insurance fraud in this state, the super- 
intendent shall notify the appropriate licensing or credentialing authority of the judgment for 
appropriate disciplinary action. 


History: Laws 1998, ch. 115, § 9. 


59A-16C-10. Insurer anti-fraud initiatives; special 
investigative units. 


A. Within six months of the effective date of the Insurance Fraud Act and by July 1 of oar 
succeeding: year every insurer who in the previous calendar year reported ten million dollars 
($10,000,000) or more in direct written premiums in New Mexico shall establish, prepare, imple- 
ment and submit to the superintendent an anti-fraud plan that is reasonably calculated to detect, 
prosecute and prevent insurance fraud. Any subsequent amendments to the plan shall be submit- 
ted to the superintendent at the time they are adopted. 

B. Each insurer's anti-fraud plan shall outline, at a minimum, guidelines appropriate to the 
type of insurance the insurer writes, to: 

(1) prevent, detect and investigate all forms of insurance fraud; 

(2) educate appropriate employees on fraud detection and the insurer's anti-fraud plan; 

(3) _ provide for the hiring or contracting of fraud investigators; 

(4) report insurance fraud to appropriate law enforcement and regulatory authorities; 
and | 
(5) pursue restitution, where appropriate, for financial loss caused by insurance fraud. 

C. The superintendent may review each insurer's anti-fraud plan to determine if it adequately 
complies with the requirements of this section. The superintendent may examine.the insurer to 
assure its compliance with anti-fraud plans submitted to the superintendent. The superintendent 
may require reasonable modifications to the insurer's anti- fraud plan or may require other rea- 
sonable remedial action if the review or examination reveals substantial noncompliance with the 
plan. 

D.. The Pearaientant may require each insurer to file a summary of the insurer's anti-fraud 
activities and results, Anti-fraud plans and summaries submitted to the superintendent shall be 
privileged and confidential, shall not be a public record and shall not be subject to discovery or 
subpoena in any civil or criminal action; provided, however, that the superintendent may make 
summaries of aggregate data available to the public. 

E. This section confers no private right of action. 


History: Laws 1998, ch, 115, § 10. 
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59A-16C-11. Investigators' powers. 


A. The superintendent's investigators shall be peace officers pursuant to’ the pmviaiine of 
Chapter 29, Article 1 NMSA 1978. 

B. An investigator who meets the requirements for certification ni law enforcement refining 
pursuant to Section 29-7-6 NMSA 1978 shall be aushorized to pss a firearin. 


History: Laws 1998, ch. 115, § 11; 2005, ch. 245, § 1, added Subsection B to provide that an investigator who 


The 2005 amendment, effective June 17, 2005, de- meets the requirements for certification for law enforce- 
leted the former provision that the superintendent's in- ment training shall oC authorized to pp a Arearm, ' 


vestigators shall not be authorized to earry firearms; and’ 


59A-16C-12. Attorney general's duties. 


When so requested by the superintendent, the attorney general shall commission as a special 
assistant attorney general any attorney employed by the superintendent or contracted. with by the 
superintendent and approved by the attorney general to assist the superintendent in carrying out 
his duties, including providing legal advice and prosecuting offenders. The actual costs associated 
with the assignment of assistant attorsiéys general to the rk i bhinaagci shall be paid out of the 
fund. 


History: Laws 1998, ch. 115, § 12. 


59A-16C-13. Insurance fraud policy advisory group. 


The superintendent may create an insurance fraud policy advisory; group anata of yapikedak 
tatives of authorized insurers, consumers of insurance products not otherwise connected with the 
insurance industry and other appropriate persons. The superintendent shall appoint the members 
of the advisory group and shall provide by rule for the creation, governance, duties and termina- 
tion of the advisory group. Any advisory group so created shall advise the superintendent with 
respect to the implementation of and other matters related to the Insurance Fraud Act when)so 
requested by the superintendent. ) 


History: Laws 1998, ch. 115, § 18. 


59A-16C-14, Insurance fraud fund created; appropriation. 


A. There is created an "insurance fraud fund" in the state treasury. All fees collected pursu- 
ant to the provisions of the Insurance Fraud Act shall be deposited in the fund and are subject to 
appropriation for use in paying the expenses incurred by the superintendent in carrying out the 
provisions of the Insurance Fraud Act. Interest on the fund shall be washes to tHe fund. The fund 
is a continuing, nonreverting fund. 

B. To implement the provisions of the Insurance raid Act, the rufetibeantend shall determine 
a rate of assessment and collect a fee from authorized insurers in an amount not less than two 
hundred dollars ($200) and not exceeding one-tenth of one percent of the correctly reported direct 
written premiums on policies written in New Mexico by the authorized insurers. The fee shall be 
due annually pursuant to rules promulgated by the superintendent. The failure of an insurer to 
pay this fee when due shall subject the insurer to a penalty of one thousand dollars’ ($1,000) per 
month or part thereof in which the fee remains unpaid: The superintendent, after taking into ac- 
count unexpended money produced by collection of the fee, shall adjust the rate of assessment'each 
year to produce the amount of money that the superintendent estimates will be necessary to pay 
expenses incurred by the superintendent in carrying out the provisions of the Insurance Fraud Act. 

C. In calculating the direct written premiums for an insurer pursuant to the provisions of this 
section, all direct written premiums for workers' compensation insurance and for all types of in- 
surance that are exempted by federal law shall be excluded from the calculation. 
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D. The fees required by this section are in addition to all other taxes and fees now imposed or 
that may be subsequently imposed. 


History: Laws 1998, ch. 115, § 14; 1999, ch. 131, § 1; title insurer, as defined in Section 59A-30-8 NMSA 1978, 


2017, ch. 130, § 13. shall be determined by the superintendent at the annual 
The 2017 amendment, effective July 1, 2017, provided hearing conducted pursuant to Section 59A-30-8 NMSA 
that fraud assessment fees are due annually and provided 1978"; and in Subsection C, after "workers' compensation 
a penalty for late payment of fraud assessment fees; in insurance", added "and for all types of insurance that are 
Subsection A, after "collected", deleted "under" and added . . exempted by federal law". 
"pursuant to"; and in Subsection B, added "The fee shall be The 1999 amendment, effective June 18, 1999, de- 
due annually pursuant to rules promulgated by the super- leted 'hereby" following "created" in Subsection A, deleted 
intendent. The failure of an insurer to pay this fee when "upon the effective date of the Insurance Fraud Act" pre- 
due shall subject the insurer to a penalty of one thousand ceding "the superintendent", added the last sentence in 
dollars ($1,000) per month or part thereof in which the Subsection B, and deleted "gross" preceding "direct" in 
fee remains unpaid.", and deleted "The assessment for a Subsections B and C. 


59A-16C-15, Application of act to other acts. 


A. No authority granted the superintendent under the Insurance Fraud Act shall be construed 
to abrogate or interfere with the authority of the safety and fraud division of the workers' compen- 
sation administration under the Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978] 
or of the medicaid fraud control unit under the Medicaid Fraud Act [Chapter 30, Article 44 NMSA 
1978]. 

B. Nothing in the Insurance Fraud Act shall: 

(1) preempt the authority of or relieve the duty of any other law enforcement agencies to 
investigate and prosecute alleged violations of law; 

(2) prevent or prohibit a person from voluntarily disclosing any information concerning 
insurance fraud to any law enforcement agency; ) 

(3) limit any of the powers granted elsewhere by, law to the superintendent to investigate 
alleged violations of law and take appropriate action; or 

(4) interfere with the duties and authority of the workers' compensation administration. 


History: Laws 1998, ch. 115, § 15. 


59A-16C-16. Rules. 


The superintendent may promulgate.rules deemed necessary or. appropriate by the superinten- 
dent for the administration of the Insurance Fraud Act. 


History: Laws 1998, ch. 115, § 16. 


59A-16C-17. Automobile theft prevention authority; created; board; 
powers; duties. 


A. The "automobile theft prevention authority" is created in the office of superintendent of in- 
surance. The automobile theft prevention authority shall be governed by a board of directors. The 
board shall consist of nine members as follows: 

(1) the superintendent; 
(2) the director of the administrative office of the district attorneys or the director's desig- 
nee; and 
(8) seven members appointed by the superintendent as follows: 
(a) four representatives from different insurance companies who are authorized by 
the office of superintendent of insurance to issue motor vehicle insurance policies in New Mexico; 
(b) two representatives from different law enforcement agencies; and 
(c) arepresentative from the public. 
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B. Prior to August 1, 2018, the appointing authorities shall appoint. all initial members of the 
board. Board members shall serve six-year terms; except that of the initial members representing 
insurance companies appointed to the board,-the superintendent shall select one member whose 
initial term is four years and one member whose initial term is two years; and of the initial mem- 
bers representing law enforcement agencies appointed to the board, the superintendent shall se- 
lect one member whose initial term is two yaar: The initial Buble member shall serve an initial 
term: of four years. 

C. No appointed member shall serve more hin two terms. Ifa member fails to complete the: . 
member's term, the member shall be repaced as soon as practicable by the original ARPORUAE 
authority. | . ) 

D. Board members shall serve without ediipensdlibiy: : 

E. The authority shall solicit, review and approve idole for grants to improve and. 
support automobile theft prevention programs or programs for the enforcement or prosecution 
of automobile theft crimes. The authority shall give priority to applications representing multi- 
jurisdictional programs. Each application, at a minimum, shall des¢ribe'the type of theft preven- 
tion, enforcement or prosecution program to be implemented. 

F. In selecting grant recipients, when practicable, the authority shall award grants to law. en- 
forcement agencies. 

G. The authority shall not require as a condition of the award of a grant that an agency or po- 
litical subdivision provide other funding to operate an automobile theft prevention program or a 
program for the enforcement or prosecution of automobile theft crimes. 

H. On or before December 1 of every year, a law enforcement agency that received a grant pur- 
suant to this section in the previous twelve months shall submit a report to the authority concern- 
ing the implementation of the program funded through the grant. | 

I. On or before November 1 of every year, the authority shall report to the appropriate interim 
legislative committee on the implementation of the programs receiving grants pursuant to this 
section. The report to the committee shall include: 

(1) the number and geographic jurisdiction of law enforcement agencies that: received 
grants under the authority and the amount and duration of the grants; 

(2) the change in the number of automobile thefts in areas of the state; and 

(3) recommendations for legislative changes to assist in the prevention, enforcement and 
prosecution of automobile-theft-related criminal activities. 

J. On or before November 1 of every year, the authority shall report to the legislative finance 
committee on the finances of the authority. 

K. The authority may seek and receive grant funding from federal, state or local governments 
or private philanthropic organizations to defray the costs of operating automobile theft prevention 
programs or programs for the enforcement or prosecution of automobile theft crimes. 

L. A law enforcement agency may apply for grants to assist in improving and supporting au- 
tomobile theft prevention programs or programs for the enforcement or prosecution of automobile 
theft crimes through statewide planning and coordination. 


History: Laws 2018, ch. 42, § 2. Emergency clauses. — Laws 2018, ch. 42, § 5 con- 


tained an emergency clause and was approved March 1, 
2056, 
Insurance Rates and aan 

Sec, LO 0 See, 

59A-17-1. Short title. at ~ §9A-17-6. Rate standards. 

59A-17-2. Scope of article; exemptions. 'O 59A-17-6.1.. Competitive market. 

59A-17-3. Purposes of article. 59A-17-6.2. Reverse competitive market. 

59A-17-4. Definitions. 59A-17-7, Rating methods. 

59A-17-5. Administration of insurance rate regulatory 59A-17-7.1. Motor ‘vehicle liability; not-at-fault acci- 


law. dents, 
59A-17-5.1. Underwriting guidelines. 
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59A-17-1 


Sec, ; 

59A-17-8. Making of rates; workers' compensation; rate 
calculations; rate classifications. 

59A-17-9. Filing of rates. 

59A-17-10. Repealed. 

59A-17-10.1. Workers' compensation insurance; policy 

and rate required for employers not domi- 

ciled in state. 

59A-17-11. Filings open to inspection. 

59A-17-11.1. Consumer information, 


59A-17-12. Insurer must adhere to rates; consent to rate. - 


59A-17-13, Grounds and procedures for disapproval of 
rates, 


59A-17-13,1, Discounts on homeowners’ policies for bur- . 


~“ ~ glary protections. 
59A-17-13.2, Large commercial policyholders. 
59A-17-14. Repealed. 
59A-17-15. Repealed. 
59A-17-16. Requirement for supporting information. 
59A-17-17. Use of advisory organization filings. 
59A-17-17.1. Experience modification factor; workers! 
compensation claims; New Mexico Works 
Act. 
59A-17-18. Advisory organizations; license required; ob- 
ligation to provide service. 


59A-17-1. Short title. 
Chapter 59A, Article 17 NMSA 1978 may be 


History: Laws 1984, ch. 127, § 299; 2007, ch. 367, § 1. 
The 2007 amendment, effective July 1, 2007, changed 
the statutory reference to the act. 


INSURANCE RATES AND RATING 


59A-17-3 


Sec. 

59A-17-19. Advisory organizations; licensing. 
59A-17-20. Suspension, revocation of license. 
59A-17-21. Conduct of advisory organization. 
59A-17-22. Repealed. 


59A-17-22.1. Repealed. 


59A-17-23. 
59A-17-24. 
59A-17-25. 


59A-17-26, 
59A-17-27, 
59A-17-28. 
59A-17-29, 
59A-17-30, 


59A-17-31. 
59A-17-32. 
59A-17-33. 
59A-17-34. 


59A-17-36. 
59A-17-36. 


Advisory organizations, appeal by minority. 

Repealed. 

Joint underwriting, joint reinsurance pool 
and residual market mechanisms. 

Binding agreements by insurers. _ 

Cooperative activities authorized. 

Recording, reporting of experience, 

Exchange of data, consultation authorized. 

Information to be furnished insureds; hear- 
ings and appeals of insureds, 

False or misleading information. 

Examination of advisory and joint underwrit- 
ing organizations, joint reinsurance pools 
and residual market mechanisms. 

Enforcement; cease and desist, injunctions; 
penalties. 

Hearings. 

Appeals from superintendent. 


Rate filing; failure to submit data; penalty. 


cited as the "Insurance Rate Regulation Law". 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and Cc JS. references. — 43 Am, 


Jur, 2d Insurance §§ 828 to 832. 


45 C.J.S. Insurance § 482 et seq. 


59A-17-2. Scope of article; exemptions, 


A. The Insurance Rate Regulation Law applies toall kinds and lines of direct insurance writ- 
ten on risks or operations in this state by any authorized insurer, except: 
(1). wet marine and transportation insurance, as defined in Section 59A-7-5 NMSA 1978 


[repealed]; 
(2) life insurance; 
(3) variable and fixed annuities; and 
(4) health insurance: 


B.. For purposes of the Insurance Rate Regulation Law, "workers' compensation" insurance in- 
cludes employer's liability insurance. 

C. The superintendent may by order exempt any person or class of persons or any market seg- 
ment from any or all of the provisions of the Insurance Rate Regulation Law to the extent that the 


superintendent finds the provision or provisions unnecessary to achieve the purposes of that law. 


History: Laws 1984, ch. 127, § 297; 2007, ch. 367, § 2. 
Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


The 2007 amendment, effective July 1, 2007, changed 
statutory references and provided that "workers' compen- 
sation" insurance includes employer's,liability insurance. 


Laws 2016, ch. 89, § 70 repealed 59A-7-5 NMSA 1978, 
effective July 1, 2017. For provisions of former section, see 
the 2016 NMSA 1978 on NMOneSource.com. 


59A-17-3. Purposes of article. 


A. ‘The purposes of this article are: 
(1) to promote the public welfare by regulating insurance rates to the end that they shall 
not be excessive, inadequate or unfairly discriminatory, and to protect policyholders and the public 
against the adverse effects of excessive, inadequate or unfairly discriminatory rates; 
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(2) in general to permit and encourage, as an effective way to produce rates that conform 
to the foregoing, independent action by and reasonable price competition among insurers; 

(3) to provide formal regulatory controls for use where independent actions and ne com- 
petition fail; 

(4) to authorize cooperative action among insurers in the rate-making process, and to reg- 
ulate such cooperation in order to prevent practices tending to create monopoly or to lessen or 
destroy competition; 

(5) to encourage efficient and economic marketing practices; and 

(6) to regulate that part of the insurance business which is subject to this article, in a 
manner to preclude application of federal antitrust laws. 

B. The provisions of this article shall be liberally interpreted to effectuate the above purposes. 


History: Laws 1984, ch. 127, § 298. 


59A-17-4. Definitions. 


As used in the Insurance Rate Regulation Law: 

A. "advisory organization" means an entity, including its affiliates or subsidiaries, that either 
has two or more member insurers or is controlled either directly or indirectly by two or more insur- 
ers, and that assists insurers in the promulgation of policy forms; in ratemaking activities, such as 
the collection, compilation and furnishing of loss or expense statistics; or in the recommendation, 
making or filing of rates, prospective loss costs, supplementary rate information, policy forms or 
endorsements. Two or more insurers having a common ownership or operating in New Mexico 
under common management or control constitute a single insurer for purposes of this definition; 

B. "commercial insurance" means any line or kind of property or casualty insurance not for 
personal, family or household needs; 

C. "market" means any line or kind of insurance or any subdivision thareot or any class of risks 
or combination of classes; 

D. "residual market mechanism" means an arrangement, either voluntary or mandated by law, 
involving participation by insurers in the equitable apportionment among them of insurance that 
may be afforded applicants who are unable to obtain insurance through ordinary methods; 

EK. "reverse competition" means a marketplace situation where the placement of a line, kind or 
class of insurance with insurers is determined primarily or exclusively by canna other than the 
policyholders; 

F. "supplementary rate information" includes any manual or plan of rates, classification, rat- 
ing schedule, minimum premium, policy fee, rating rule, underwriting rule and any other informa- 
tion needed to determine the applicable rate in effect or to be in effect; and ) 

G. . "supporting information" means: 

(1) the experience and judgment of the filer and the experience or data of other’ insurers or 
advisory organizations relied upon by the filer; 

(2) the interpretation of any other data relied upon by the filer; 

(8) descriptions of methods used in making the rates; and 

(4) any other information required by the superintendent to be filed. 


History: Laws 1984, ch. 127, § 8300; 2007, ch. 367, § 3. defining "residual market mechanism"; added Subsection 


The 2007 amendment, effective July 1, 2007, added E defining "reverse competition"; and added Subsection G 
Subsections A and B; deleted former Subsection B de- defining "supporting information". 


fining "rate service organization"; added Subsection D 


59A-17-5. Administration of insurance rate regulatory law. 
The provisions of Chapter 59A, Article 17 NMSA 1978 shall be administered by the superintendent. 


History; Laws 1984, ch. 127, § 301; 1999, ch. 289, § The 1999 amendment, effective June 18, 1999, de- 
23. leted "this article are under the jurisdiction of the 
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insurance board, as defined in Section 6 of the Insurance which stated that the superintendent shall have the same 
Code and" following "The provisions of" at the beginning general powers as to rules and regulations, enforcement 
of the section, updated the statutory reference, deleted "in and otherwise as provided under the Insurance Code as 
his capacity of secretary of the insurance board" following to the superintendent's administration of the insurance 
"superintendent", and deleted the former last sentence, department. 


59A-17-5.1. Underwriting guidelines. 


A. The superintendent may direct an insurer writing homeowners insurance, private passen- 
ger non-fleet automobile insurance or other lines, kinds or classes of noncommercial insurance 
in New Mexico to file with the superintendent underwriting guidelines that determine the ac- 
ceptance of applicants and tiering guidelines that determine the placement of applicants and in- 
sureds into rating tiers, regardless of whether such tiers exist within the insurer or within a group 
of insurers under common ownership or management. 

B. The superintendent, after notice and hearing, may order an insurer to cease using under- 
writing or tiering guidelines that are unfairly discriminatory or that fail to place applicants and 
insureds into tiers in a clear, objective, risk-based and mutually exclusive manner. 

C. Filings made pursuant to this section shall be considered confidential trade secrets under 
the Uniform Trade Secrets Act [57-3A-1 NMSA 1978]. 


History: Laws 2007, ch. 367, § 7. Effective dates. — Laws 2007, ch. 367, § 39 made this 
: section effective July 1, 2007. 


59A-17-6, Rate standards. 


A. Rates shall not be excessive, inadequate or unfairly discriminatory, nor shall an insurer 
charge any rate that, if continued, will have or tend to have the effect of destroying competition or 
creating a monopoly. 

B. Ina ‘competitive market, rates are presumed not to be excessive. 

C. Ina noncompetitive market, rates are excessive if they are likely to produce a profit that is 
unreasonably high in relation to the riskiness of the line, kind or class of business, or if expenses 
are unreasonably high in relation to the services rendered. . 

D._ Rates are inadequate if they are clearly insufficient, together with the investment income 
attributable to them, to sustain projected losses and expenses in the line, kind or class of business 
to which they apply. 

EK. There is unfair discrimination if one rate is unfairly discriminatory in relation to another in 
the same line, kind or class if it clearly fails to reflect equitably the differences in expected losses 
and expenses. Rates are not unfairly discriminatory because different premiums result for policy- 
holders with like loss exposures but different expense factors, or like expense factors but different 
loss exposures, so long as the rates reflect the differences with reasonable accuracy. Rates are not 
unfairly discriminatory if they are averaged broadly among persons insured under a group, fran- 
chise or blanket policy or a mass marketing plan. 


History: Laws 1984, ch. 127, § 302; 2007, ch. 367, § 8. whether a reasonable degree of price competition exists 
The 2007 amendment, effective July 1, 2007, amended and deleted Subsection F providing that this section shall 
Subsection A to eliminate the criteria to determine not apply to workers' compensation insurance. 


59A-17-6.1. Competitive market. 


A competitive market is presumed to exist unless the superintendent, after notice and hearing, 
determines that a reasonable degree of competition does not exist within a market and issues a 
ruling to that effect. The ruling shall expire three years after issue unless rescinded earlier by the 
superintendent or unless the superintendent renews the ruling after a hearing and a finding as 
to the continued lack of a reasonable degree of competition. Any ruling that finds that competi- 
tion does not exist shall identify the factors that cause the market not to be competitive and may 
also include a plan for enhancing competition. The superintendent shall monitor the degree and 
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continued existence of competition in New Mexico on an ongoing basis. An interested party may 
petition the superintendent to initiate a hearing to examine whether a particular market i is com- 
petitive or whether a particular market is no-longer oBCOMpsMtays, 


History: 2007, ch. 367, § 4. Effective dates. — Laws 2007, ch. 367, § 39 made this 
section effective July 1, 2007. ' 


59A-17-6.2. Reverse competitive market. | | 


A reverse competitive market for a line, kind or class of i insurance is presumed to exist wherever 
the placement of a line, kind or class of insurance with insurers is determined primarily or exclu- 
sively by parties other than the policyholders. The superintendent may, by notice and hearing, es- 
tablish rules for determining the specific lines, kinds or classes of insurance that, for the PHFROBRE 
of the Insurance Rate Regulation Law, are reversely competitive. nso 


History: Laws 2007, ch. 367, § 5. Effective dates, — Laws 2007, ch. 367, § 39 made this 
section etaceys July 1, 2007. 


59A-17-7. Rating methods. 


- In determining whether rates comply with the rate standards, the following criteria shall be 
applied: 

A. due consideration shall be given to past and prospective loss and expense experience within 
and without this state, to catastrophic hazards and contingencies, to trends within and without 
this state, to loadings for leveling premium rates over time or for dividends or savings to be al- 
lowed or returned by insurers to their policyholders, members or tiles as and to all other rel- 
evant factors, including the judgment of technical personnel; 

B. risks may be classified in any reasonable way for the establishment of rates and minimum 
premiums, except that classifications may not be based on race, color, creed or national origin; 

C. the expense provisions included in the rates to be used by an insurer may reflect the operat- 
ing methods of the insurer and, so far as it is credible, its own expense experience; and 

D. the rates may contain an allowance permitting a profit that is not unreasonable in relation 
to the riskiness of the line, kind or class of business. Profit shall include investment income at- 
tributable to such rates. 


- History: Laws 1984, ch. 127, § 303; 2007, ch. 367, § 9: ANNOTATIONS 


The 2007 amendment, effective July 1, 2007). elimi- 
nated the provision that this section shall not apply to Am, Jur, 2d, A.L.R, and C.J.S. references. — 43 Am. 
workers' compensation insurance. . Jur. 2d Insurance § 64. 


59A-17-7,1. Motor vehicle sie net not-at-fault accidents. 


A. -The rates of a motor vehicle liability insurer shall not provide for an increase in the pre- 
mium if based upon. an accident in which the insured is not at fault in any manner as determined 
by either the accident report or the insurer. If the insurer determines that its insured is at fault 
contrary to the’specific finding of an accident report that’the insured is not at fault, the insurer 
shall reach its conclusion only after an investigation, 

B. A motor vehicle liability insurer shall not cancel, or use as a'basis for nonrenewal, an in- 
surance policy if such cancellation or nonrenewal is based upon an accident in which the insured 
is not at fault in any manner:as determined by either the accident report or the insurer. - If the 
insurer determines that its insured is at fault contrary to the specific finding of an accident‘report 
that’ the insured is-not at fault, the insurer shall reach its conclusion only after an investigation: : 

C. As used:in this section, "motor vehicle liability insurer" means an insurer authorizéd to 
transact in this state the business of automobile and motor vehicle ig eel injury, property pnssinn 
age and pisyeteal damage i insurance, Baty 
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D. This section shall not apply if other factors exist, exclusive of the accident in which the 
insured is not at fault, that allow for a premium increase, cancellation or nonrenewal of an insur- 
ance a under the Insurance Code or rules pursuant to the Insurance Code. 


History: 1978 Comiy: + § 59A-17- 7. 1, enacted by The 2007 amendment, effective July 1, 2007, changed 
Laws 1987, ch. 80, § 1; 2007, ch. 367, § 10. the title of this section and changed "regulations" to 
"rules", 


59A-17-8. Making of rates; workers' compensation; rate calculations; 
rate classifications. 


A. A workers' compensation insurer shall adhere to a uniform classification system and uni- 
form experience rating system filed with the supermiendent by an advisory organization desig- 
nated by the superintendent. 

B. Aworkers' compensation insurer shall report its experience in accordance with the statisti- 
cal plans and other reporting requirements in use by the advisory organization designated by the 
superintendent. 

C. Workers' compensation premium rates shall be equalized and calculated on a basis that 
does not discriminate against or penalize employers who pay higher wages than other employers 
to workers in the same job classification. The legislature finds that calculating workers' compen- 
sation premium rates strictly on the basis of an employer's wages paid discriminates against and 
penalizes higher-paying employers. The legislature accordingly directs that the superintendent 
shall: 

(1) investigate alternatives to the current method of computing workers’ compensation 
Paes including but not limited to: 
(a) split classification; © 3) 
(b) payroll cap; 
(c) hours worked; and 
(d) premium credits; 
(2) immediately conduct hearings on the issue, including consideration of other alterna- 
tives; and 
(3) adopt regulations, to become effective no later than April 1, 1991, to equalize the work- 
ers' compensation premium rates employers must pay for workers who perform the same job. 

Nothing in this subsection shall be construed to prohibit the use of rahi ric ad rating or sched- 
uled credits, 

D.. A-workers' compensation insurer may develop subclassifications of the uniform classifica- 
tion system upon which-rates may be made. Such subclassifications and their filing shall be sub- 
ject to all applicable provisions of the Insurance Rate Regulation Law. Data produced from such 
subclassifications shall be reported in accordance with the statistical plans, uniform classification 
system and experience rating system in use by the advisory ecppcedgge designated by the st 
intendent. 

E. Classification assignments may be Rffoged within sixty days of the pffectivs date or re- 
newal date of the policy, provided the employer‘is given reasonable prior notice of the proposed 
change in order to object and provided further that the change is based upon an appropriate audit 
or investigation. The same provisions apply to initial classification assignments for new opera- 
tions added by the employer so that they may be changed within sixty days of the date the clas- 
sification assignments are initially established. No subsequent changes shall be made unless the 
insurer proves, after conducting an audit or investigation; that: 

(1) there has been a substantial change in the nature of the work performed; or 
(2) the initial assignment was in error due to withheld or inaccurate material information 
provided by the employer. 

F. A workers' compensation insurer may develop rating plans that identify loss experience as 
a factor to be used. The rating plans and their filing shall be subject to all applicable provisions of 
the Insurance Rate Regulation Law. . 
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G. The superintendent shall disapprove subclassifications, rating plans or other variations 
from supplementary rate information filed by a workers’ compensation insurer if the insurer fails 
to demonstrate that the data produced can be reported consistent with the uniform classification 


system and experience rating system and in such a fashion so as to allow for the application of 


experience rating filed by the advisory organization designated by the superintendent. 


History: Laws 1984, ch. 127, § 304; 1987, ch, 244, § 1; 


1990 (2nd S.S.), ch, 2, § 92; 2007, ch. 367, § 11. 

The 2007 amendment, effective July 1, 2007, deleted 
former Subsections A, B and D’and added new Subsec- 
tions A, B, D, F and G, 


ANNOTATIONS 


Requiring rate service organization to submit 
investment income data. — Given the mandate in 
Subsection A(1) to consider "all other relevant factors" to 
determine the propriety of proposed workers' compensa- 
tion premiums, it was within the board's power to request 


Although a rate service organization presented evi- 
dence that insurers were incurring significant underwrit- 
ing losses in New Mexico, that did not preclude the board 
from disapproving its filing because of other deficiencies in 
information, such as failure to provide investment income 
data, which would affect the materiality of underwriting 
losses, National Council on Comp. Ins. v. New Mexico SCC, 
1988-NMSC-036, 107 N.M. 278, 756 P.2d 558. 

Law reviews. — For survey:of 1990-91 workers' com- 
pensation law, see 22 N.M.L. Rey, 845 (1992), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance § 64, 

44 C.J.S. Insurance § 15-et seq. 


a rate service organization to submit investment income 
data. National Council on Comp. Ins. v. New Mexico SCC, 
1988-NMSC-036, 107 N.M., 278, 756 P.2d 558. 


59A-17-9. Filing of rates. 


A. In regard to filings i in ecifvetakiiie markets: 

(1) for purposes of this section, reverse competitive fae bays and residual markets are not 
competitive markets; o : 

(2) for filings by insurers: . 

(a) an insurer shall file with the superintendent rates and supplementary rate infor- 
mation prior to their use in New Mexico; 

(b) rates to be used in a competitive market for commercial:insurance other than 
workers' compensation and medical professional liability need not be filed; and 

(c), insurers that wish to use workers!’ compensation subclassifications, rating plans, 
loss costs or other supplementary rate information that differs from items filed by the advisory or- 
ganization designated by the superintendent shall file with the superintendent relevant subclas- 
sifications, rating plans, rates, loss costs, other supplementary rate information and supporting in- 
formation in accordance with the requirements and provisions of Subsection B of this segtinhy and 

(3) for filings by advisory organizations: 

(a) with the exception of workers' compensation filings, an advisory pasar ctin 
shall file with the superintendent rates, supplementary rate information and supporting informa- 
tion prior to their use in New Mexico; and 

(b) regarding workers' compensation filings, the advisory organization designated by 
the superintendent shall file with the superintendent rates, supplementary rate information and 
supporting information in accordance with the requirements ane provisions of Subsection B of 
this section. 

B. In regard to filings in nonbompetitive, reverse: einpetahiee and residual markdte: 

(1) an insurer or advisory organization shall file with the superintendent rates, supple- 
mentary rate information and supporting information for noncompetitive, reverse competitive and 
residual markets at least thirty days before the proposed effective date; / 

(2) the superintendent may give written or electronic notice, within thirty days of deceitib 
of the filing, that the superintendent needs additional time, not to axehed thirty days from. the date 
of such notice, to consider the filing; 

(3) upon written or electronic application of the i insurer or advisory organization, the su- 
perintendent may authorize rates to be effective before the expiration of the waiting period or an 
extension of the waiting period; . 

(4) a filing shall be deemed to meet the requirements of. hin section and to become ebiees 
tive unless disapproved pursuant to Section 59A-17-13 NMSA 1978 by the superintendent before 
the expiration of the waiting period or an extension of the waiting period; 
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(5) the operation of the deemer provision shall be suspended during a period of not.more 
than sixty days upon written or electronic notice to the insurer or advisory organization that 
made the filing that additional information is needed to complete the review of the filing. The 
suspension of the deemer provision may occur only once for a filing. Failure of the insurer or ad- 
visory organization-to provide the requested information within sixty days shall be deemed a re- 
quest to withdraw the filing from further consideration. The superintendent shall either approve 
or disapprove the filing within thirty days of receipt of the requested additional information. 
Failure of the superintendent to act within the thirty-day period shall result in the filing being 
deemed to meet the requirements of the Insurance Rate Regulation Law. Neither the insurer nor 
the superintendent may waive ap timeliness requirements of the eye es provisions of this sec- 
tion; and 

(6) residual market mechanisms or advisory organizations may file residual market rates. 

C. In regard to reference filings, an insurer may file its rates either by filing its final rates or 
by filing a multiplier and, if applicable, an expense constant adjustment to be applied to prospec- 
tive loss costs that have been filed by an advisory organization on behalf of the insurer as permit- 
ted by Section 59A-17-17 NMSA 1978. Such reference filings shall be made prior to their use or 
by other methods the superintendent may allow by rule. An insurer that chooses to adopt the 
prospective loss costs or rates that have been filed by an advisory organization on its behalf for a 
competitive commercial line other than workers’ compensation or medical, professional liability 
need not file. . | 

D. All filings submitted pursuant to this section:shall be filed electronically. The superinten- 
dent may designate an entity to receive the electronic filings submitted pursuant to this.section. 


History: Laws 1984, ch. 127, § 305; 1987, ch. 244, § 2; and the first sentence, deleted "or the rate service orga- 
2008, ch. 202, § 9; 2007, ch. 367, § 12; 2009, ch. 182, § 1. nization designated by the insurer for filing of rates as 
Compiler's notes. —. Laws '1984, ch. 127, § 992, pro- provided in Chapter 59A, Article 17 NMSA 1978" follow- 
vided that every rate filing lawfully in use immediately ing "insurance, every insurer", substituted "their proposed 
prior to the effective date of the act (January 1, 1985) may effective date" for "they become effective" following "sixty 
be continued and is effective until the superintendent pre- days before", inserted "nor shall it be used" following 
scribes otherwise pursuant to the act and provided that "shall become effective", and added-"at which time it may 
for one year after the effective date of the act neither the be used" at the end: 
act nor the superintendent shall prohibit a rate based on a 
provision of the act which did not exist immediately prior — ANNOTATIONS 
to the effective date. L iews. — Fi 1 f New Mexico in- 
The 2009 amendment, effective June 19,2009, added ——guranwe law 19 NML. Rev 7170990... 
Subsection D, «. | Am. Jur. 2d, A.L.R. and C.J.S. references. 43 Am. 
The 2007 amendment, effective July 1, 2007, deleted Jae28 Tnsweanes 88 61, 64. 


the former section and added Subsections A through C, 
The 2008 amendment, effective June 20, 2003, sub- 
stituted "workers" for "workmen's" in the section heading 


44 C.J.S: Insurance § 20. 


59A-17-10. Repealed. 


Repeals. — Laws 2007, ch. 367, § 38 repealed 59A- effective July 1, 2007. For provisions of former section, see 
17-10 NMSA 1978,'as enacted by Laws 1984, ch. 127, § the 2006 NMSA:1978 on NMOneSource.com. 
306, relating to rate filings for workmen's compensation, 


59A-17-10.1, Workers' compensation insurance; policy and rate 
required for employers not domiciled in state. 


No insurer insuring a workers' compensation risk arising from the employment of a worker 
performing work for an.employer in New Mexico, when that employer is not. domiciled|in New 
Mexico, shall issue any workers' compensation insurance contract or endorsement of a workers' 
compensation insurance contract to cover the described risk except in accordance with filings and 
rates which are lawfully in effect for the insurer as provided in Sections 59A-17-10 and 59A-18-12 
NMSA 1976. 


History: Laws 1978 Comp., § 59A-17-10.1, enacted 
by Laws 1988, ch, 119, § 2. 
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59A-17-11. Filings open to inspection. 


A filing and supporting information filed under Sections 59A-17-9 and 59A-17-10 NMSA 1978 
shall, as soon.as filed, be open to public inspection at a reasonable time. A copy of a filing and sup- 
porting information may be obtained by a person on request to the superintendent and payment of 
a reasonable charge. If the insurer or advisory organization believes that information contained 
in the filing contains material that it considers to be a trade secret, it shall include that informa- 
tion in a separate section of the filing and include a request for the superintendent to consider 
whether that information should be kept confidential. 


History: Laws 1984, ch. 127, § 307; 1987, ch. 244, § 4s trade secret, the organization may file the information in 
2007, ch. 367, § 13. a separate section of the filing and request that the infor- 
The 2007 amendment, effective July 1, 2007, provided mation be kept confidential. 


that, if an organization believes that information is a 


59A-17-11.1, Consumer information. 


A. The superintendent shall use, develop or cause to be developed a consumer information sys- 
tem that will provide and disseminate price and other relevant information on a readily available 
basis to purchasers of homeowners, private passenger non-fleet automobile or property insurance 
for personal, family or household needs as well as for title insurance, including escrow, closing and 
settlement charges for one to four family residential property transactions, and for any other types 
of personal or commercial insurance designated by the superintendent. To the extent deemed nec- 
essary and appropriate by the superintendent, insurers, advisory organizations and other persons 
or organizations involved in conducting the business of insurance in New Mexico, to which this ‘sec- 
tion applies, shall cooperate in the development and utilization of a consumer information system. 

B. An insurer writing homeowners insurance or private passenger non-fleet automobile insur- 
ance in New Mexico shall, upon renewal or upon the transfer of a policy to another insurer under 
the same ownership or management as the transferring insurer, provide its policyholders with 
written notification of their right to obtain from the insurer a detailed written explanation of the 
reasons why their policy premium has changed or is about to change. 


History: Laws 2007, ch. 367, § 6; 2009, ch. 80, § 2. Severability. — Laws 2009, ch. 80, § 15, effective 

The 2009 amendment, effective July 1, 2009, in Sub- July 1, 2009, provided that if any part or application of 
section A, added "title insurance, including escrow, closing this act is held invalid, the remainder or its application to 
and settlement charges for one or four family residential other situations or persons shall not be affected. 


property transactions, and for". 


59A-17-12. Insurer must adhere to rates; consent to rate. 


A. No insurer shall make or issue a contract or policy of insurance except in accordance with 
filings or rates that are lawfully in effect for the insurer as provided in the Insurance Rate Regula- 
tion Law. 

B. Upon written application of the insured stating the underlying reasons that is filed with 
and approved by the superintendent, a rate in excess of or below that otherwise applicable may be 
used as to a specific risk. 


History: Laws 1984, ch, 127, § 308; 2007, ch. 367, § not apply to workers' compensation insurance; and in 


; Subsection B, permitted that rates below the applicable 
The 2007 amendment, effective July 1, 2007, in Sub- rates may be used for a specific risk. ) 


section A, eliminated the provision that this section shall 


59A-17-13. Grounds and procedures for disapproval of rates. 

A. The superintendent shall disapprove a rate for use in a competitive market if the super- 
intendent finds that the rate is inadequate or unfairly discriminatory under the rate standards 
set forth in Section 59A-17-6 NMSA 1978. The superintendent shall disapprove a rate for use 
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in a noncompetitive, reverse competitive or residual market if the superintendent finds that the 
rate is excessive, inadequate or unfairly discriminatory under the rate standards set forth in Sec- 
tion 59A-17-6 NMSA 1978. 

B. The superintendent may at.any time disapprove a filing submitted under the "file and use" 
provisions of Subsection A of Section 59A-17-9 NMSA 1978 after giving notice of hearing pursuant 
to the provisions of Subsection Aof Section 59A-4-16 NMSA 1978 to every insurer and advisory 
organization that adopted the rate. 

C. The superintendent may disapprove’ a filing submitted under the "prior approval" provi- 
sions of Subsection B of Section 59A-17-9 NMSA 1978: 

(1) without a hearing prior to the expiration of the waiting period or an extension of the 
waiting period. An insurer or advisory organization whose rates are disapproved under this sub- 
section may request a hearing before the superintendent by filing a written request within thirty 
days of the date of the disapproval notice; or 

(2) at any time after the expiration of the waiting saris or an extension of the waiting pe- 
riod, after giving notice of hearing pursuant to the provisions of Subsection A of Section 59A-4-16 
NMSA 1978 to every insurer and advisory organization that adopted the rate. 

.D. The superintendent's notice or order of disapproval shall specify the respects in which the 
rate fails to meet the standards set forth in Section 59A-17-6 NMSA 1978. The notice or order 
shall state an effective date no sooner than thirty business days after the date of the notice or or- 
der when the insurer shall discontinue the use of the rate. The notice or order shall not sidan any 
policy made before the effective date of the notice or order. ; 


History: Laws 1984, ch. 127, § 309; 1987, ch, 244, § 5; Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
2007, ch. 367, § 15. Jur. 2d Insurance §§ 56, 64. c 


The 2007 amendment, effective July 1, 2007, rewrote 44 C.J.S. Insurance § 15 et seq. 
this section. 


ANNOTATIONS 


Law reviews. — For annual survey of New Mexico in- 
surance law, 19 N.M.L. Rev. 717 (1990). 


59A-17-13.1. Discounts on homeowners' policies for burglary 
protections. 


Any insurer licensed to write homeowner's insurance, as defined by the superintendent, within 
the state shall provide a minimum premium discount of ten percent for houses with electronic 
alarm systems designed to prevent unauthorized entry into the house. The insurer shall also pro- 
vide a minimum premium discount of five percent for houses with wrought iron bars covering all 
the doors and windows of the house. These discounts shall apply to comprehensive coverage and 
shall be part of the insurer's rate filing. Some or all of the premium discounts required by this sec- 
tion may be omitted upon demonstration to the superintendent in an insurer's rate filing that the 
discounts are duplicative of other discounts provided by the insurer. 


History: Laws 1993, ch, 108, § 1; 2007, ch. 367, § 17, The 2007 amendment, effective July 1, 2007, elimi- 
nated the provision that required the superintendent to 
approve discounts pursuant to 59A-17-13 NMSA 1978. 


59A-17-13.2. Large commercial policyholders. 


A. The superintendent may, by rule, establish a class of large commercial policyholders, to be 
known as exempt commercial policyholders, that shall be exempt from the rate and form require- 
ments of Chapter 59A, Articles 17 and 18 NMSA 1978, except for form provisions relating to work- 
ers' compensation mandatory coverage provisions. 

B. In the promulgation of this rule, the superintendent shall consider the following factors in 
establishing an exempt commercial policyholder class: 
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(1) the characteristics of insureds that:are likely to study and samen the details of 
their business risks; insurance coverages and exclusions; 

(2) the characteristics of insureds that are likely to avail thamasteds of iépile® price com- 
parisons between competing insurers and are likely‘to mac and understand one differentes and 
details of pricing proposals that they receive; 

(3) the characteristics of insureds that are hkuly to require individually written policied, 
as contrasted to insureds that can customarily have their pi pa needs met through a compila- 
tion of forms with applicability to other insureds as well; : 

(4) the characteristics of insureds for which filed’ vats and rable ‘lend are less likely 
to provide the lowest premiums otherwise consistent» with the provisions of the Insurance Rate 
Regulation Law; 

(5) the favorable or adverse experiences with exemptions from ayes requirements, 
especially the experience in New Mexico; 

(6) » the extent to'which:commercia! insureds pecaieall ioaatade in another jurisdiction are 
subject to similar exemptions or waivers:in that ier and ~ i. 

(7) any other relevant factors. « 

_C.'.The superintendent may, by rule; waive some or all of the didiivesti search recaimghts 
related to placement of risks in the ap piien pPaehve lines market for some or all of the exempt 
commercial policyholders. fr 


History: Laws 2007, ch. 367, § 16. «> Effective dates, — Laws 2007, ch: 367, § 39 made this 
section effective July 1, 2007. 


59A-17-14. Repealed, 


Repeals. — Laws 2007, ch. 367, § 38 repealed 59A- compensation, effective July 1, 2007. For provisions of for- 


17-14 NMSA 1978, as enacted by Laws 1984, ch. 127, mer section, see the 2006 NMSA 1978 on NMOneSource 
§ 310, relating to disapproval of filings for workmen's .com. 


59A-17-15. Repealed. 


Repeals. — Laws 1987, ch.‘244, § 18 repealed 59A- 311, relating to special restrictions on particular insurers, 
17-15 NMSA 1978, as enacted by Laws 1984, ch. 127, § effective April 9, 1987. - 


59A-17-16. Requirement for supporting information. 


A. Byrule, the superintendent may require the filing of supporting data as to any or all kinds 
or lines of insurance or subdivisions thereof or classes of risks or combinations thereof as the su- 
perintendent deems necessary for the proper functioning of the rate monitoring and regulating 
process. The supporting data shall include: 

(1) the experience and judgment of the filer and, to the extent it wishes or the superinten- 
dent requires, of other insurers or advisory organizations; 

(2) its interpretation of any statistical data relied upon; 

(3) descriptions of the actuarial and statistical methods employed in setting the rates; and 

(4) . any other relevant matters required by the superintendent. 

B, Whenever a filing is not accompanied by the information as the superintendent has required 
under Subsection A of this section, the superintendent may inform bie i insurer and, the. filing shall 
be deemed to be made when the information is furnished. 


History: Laws 1984, ch, 127, § 312; 1987, ch, 244, $7; ANNOTATIONS 
2007, ch. 367, § 18. siahig 

The 2007 amendment, effective July 1, 2007, changed Am. Jur, 2d, A.L.R. and C.J.S. references.— 43 Am. 
"rate service organizations" to "advisory organizations". Jur. 2d Insurance §§ 56, 64. 


44 C.J.S. Insurance § 15 et seq. 
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59A-17-17. Use of advisory organization filings. 


A. An insurer may itself establish rates and supplementary rate information for a market 
segment based on the factors set forth in Section 59A-17-7 NMSA 1978 or it may in its rate filing 
incorporate by reference loss costs and other supplementary rate information prepared by an ad- 
visory organization, with modification for its own loss experience as the credibility of that experi- 
ence allows. 

B. Nothing in the Insurance Rate Regulation Law shall be construed as requiring an insurer to 
become a member of or subscriber to any advisory organization. 

C. The superintendent may adopt rules establishing standards and administrative procedures 
to carry out the provisions of this section, 


History: Laws 1984, ch. 127, § 318; 1987, ch. 244,§ | The 2007 amendment, effective July 1, 2007, changed 
8; 1990 (2nd S.S.), ch. 2, § 93; 2003, ch. 202, § 10; 2007, “rate service organizations" to "advisory organizations". 


ch. 367, § 19. ' The 2003 amendment, effective June 20, 2003, re- 
wrote this section. 


59A-17-17.1. Experience modification factor; workers' compensation 
claims; New Mexico Works Act. 


A. Workers' compensation claims by participants as defined in the New Mexico Works Act 
[Chapter 27, Article 2B NMSA 1978] shall be separately recorded and maintained in the calcula- 
tion of the experience modification factor used to calculate premiums for the participating em- 
ployer so that the experience modification factor attributable to claims by participants can be 
separated from the remainder of the employer's experience modification factor. 

B. The separately calculated experience modification factor for the first year of employment of 
each participant shall not be considered as part of the experience modification factor of any em- 
ployer. The superintendent of insurance shall promulgate rules to implement this section. 

C. For the purpose of this section, "participants" means participants as defined in the New 
Mexico Works Act. 


History: Laws 1999, ch. 181, § 1. IV, § 23, was effective on June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 181 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-17-18. Advisory organizations; license required; obligation to 
provide service. 


A. No advisory organization shall provide a service relating to the statistical collection or the 
rates of an insurance subject to the Insurance Rate Regulation Law, and no insurer shall use the 
services of the organization for such purposes, unless the organization has obtained a license as 
required by Section 59A-17-19 NMSA 1978. 

B. No advisory organization shall refuse to supply a service for which it is licensed in this state 
to an authorized insurer offering to pay the fair and usual compensation for the services. 


History: Laws 1984, ch. 127, § 314; 2007, ch. 367, S ANNOTATIONS 
20. 
The 2007 amendment, effective July 1, 2007, changed Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
"rate service organizations" to “advisory organizations" Jur. 2d eae 8§ 52, 57, 92. 
and prohibited advisory organizations from providing ser- 44 C.J.S, Insurance §§ 19, 102. 
vices related to statistical collection. 


59A-17-19. Advisory organizations; licensing. 

A. A person, whether domiciled within or outside this state, may apply to the superintendent 
for license as an advisory organization for the kinds of insurance or subdivisions thereof as are 
specified in its application. The application shall include: 
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(1) a copy of its constitution, charter,;.articles of organization, agreement, association or 
incorporation and a copy of its bylaws, plan of aparation 8 and other rules governing conduct os its 
business; ee fied 

(2) alist ofits aientbSts and subscribers; a OL 

(3) the name and address of one or more residents’ of this state sn. 1 whom notices, process 
affecting it or orders of the superintendent may be served; 

(4) astatement showing its technical ataltcaiions for acting in ae capacity for which it 
seeks a license; 

(5) payment of the license application fee in an ecmirtint specified in Section 59A-6- 3] NMSA 
1978; and 

(6) any other relevant information and Nocuieain that the duperinfendenten may require. 

B. Every advisory organization that has applied for a license shall promptly notify the su- 
perintendent in writing of every material change in the facts or in the documents on which its 
application was based, or of change in name, address of its process agent under Paragraph (3) of 
Subsection A of this section. No amendment to a document referred to in Paragraph (1) of Subsec- 
tion A of this section shall be effective until not less than thirty days after the amendment is filed 
with the superintendent. 

C. If the superintendent finds that the applicant and the individuals through whom it aa 
are competent, trustworthy and technically qualified to provide the services proposed, and that 
all requirements of law are met, the superintendent, shall within sixty days after completion, of 
the application issue a license.to the applicant specifying the authorized activity; otherwise, the 
superintendent shall refuse to issue the license and shall promptly notify the applicant, specifying 
the grounds for refusal. The superintendent shall not issue a license if the proposed activity would. 
tend to create a monopoly or lessen or destroy price competition. 

D. Licenses issued pursuant to this section shall remain in effect until the licensee withdraws 
from the state or until the license is suspended or revoked, subject to annual continuation on 
May 1 of each year by payment of the continuation fee specified in Section 59A-6-1 NMSA 1978. 


History: Laws 1984, ch. 127, § 315; 2007, ch. 367, § ANNOTATIONS | 


21. 

The 2007 amendment, effective July 1, 2007, changed Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 
the title of this section and changed "rate service organi- Jur, 2d Insurance §§ 52, 57, 92. t 
zations" to "advisory organizations". 44 C.J,S, Insurance §§ 19, 102, 


59A-17-20. Suspension, revocation of license. 


The superintendent shall noha of revoke the license of an ne hoe, organization if it ceases 
business or withdraws from this state, and the superintendent may suERenS or revoke the license 
if the superintendent finds after a hearing that: 

A. the organization no longer meets the qualifications for licensing; or 

B. the organization has failed to file amended documents as required under Section 59A-17- 19 
NMSA 1978, or has violated or failed to comply with any other material eee of the Insur- 
ance Rate Regulation Law or. any other law. 


History: Laws 1984, ch. 127, § 316; 2007, ch. 367, § ANNOTATIONS 


22, ; 7 : . 
The 2007 amendment, effective July 1, 2007, changed Am. Jur.'2d, A.L.R. and C.J.S. references. — 43 Am. 
"rate service organizations" to "advisory organizations". Jur. 2d Insurance § 59. 


44 C.J.S, Insurance §§ 96,97. °°” 


59A-17-21. Conduct of advisory organization. 


A. An advisory organization shall furnish its services without eesti ae ts to its members 
and subscribers. 

B. An advisory organization shall not adopt any rule, the effect of beste would be to prohibit 
or regulate payment of dividends, savings or unabsorbed premium. deposits allowed or returned by 
insurers to their policyholders, members or subscribers. in 
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History: Laws 1984, ch, 127, § 317; 2007, ch. 367, § 23. The 2007 amendment, effective July 1, 2007, changed 
; ‘, "rate service organizations" to "advisory organizations". 


59A-17-22. Repealed. — 


Repeals. — Laws 2007, ch. 367, § 38 repealed 59A- \ effective July'1, 2007. For provisions of former section, see 
17-22 NMSA 1978, as enacted by Laws 1984, ch, 127, § ~ the 2006 NMSA 1978 on NMOneSource.com. 
318, relating to deviations, workmen's compensation, 


59A-17-22.1. Repealed. 


Repeals. — Laws 2007, ch. 367, § 38 repealed’ 59A- rates freeze, effective July 1,2007. For provisions of for- 
17-22.1 NMSA 1978, as enacted by Laws 1986, ch. 22, § mer section, see the 2006 NMSA 1978 on NMOneSource 
100, relating to legislative findings, purpose and insurance com. 


59A-17-23. Advisory organizations; appeal by minority. 


A member of or subscriber to an advisory organization, may appeal to the superintendent, from 
the action or decision of the advisory organization in approving or rejecting a proposed change in 
or addition to the filings of the advisory organization and the superintendent shall, after a hear- 
ing, issue an order approving the action or decision of the advisory-organization or directing it to 
give further consideration to the proposal; or, if the appeal is from the action or decision of the 
advisory organization in rejecting a proposed addition to. its filings, the superintendent may, in 
the event the superintendent finds:that the action or decision was unreasonable, issue an order 
directing the advisory organization to make an addition to its filings, on! behalf.of its members and 
subscribers, in a manner consistent with the superintendent's findings, within a reasonable time 
after the issuance of the order. 


History: Laws 1984, ch. 127, § 319; 2007, ch. 367, § and deleted Subsection B, providing for appeals based on 
24, failure of a rate service organization to make a filing on 
The 2007 amendment, effective July 1, 2007, changed behalf of a member or subscriber. 
"rate service organizations" to "advisory organizations" © © : 


59A-17-24. Repealed. 


Repeals. — Laws 2007, ch, 367, § 38 repealed 59A- 2007. For provisions of former section, see the 2006 NMSA 
17-24 NMSA 1978, as enacted by Laws 1984, ch. 127, § 1978 on NMOneSouree. com. 
319a, relating to advisory organizations, effective July 1, iL f 


\¢ 


59A-17-25. Joint AheuieAtAY joint reinsurance pool and residual © 
market mechanisms. 


A. A group, association or other organization of insurers that engages in joint underwriting, 
joint reinsurance pools or residual market mechanisms.through the group, association or organi- 
zation or by standing agreement among the members, shall file with the superintendent: 

(1) acopy of its constitution, its articles of incorporation, agreement or association and its 
bylaws and rules governing its activities, all duly certified by the custodian of the originals; 

(2) alist of its members; and 

(3) the name and address of a resident of this state upon whom notices or orders of the 
superintendent or process affecting the group, association or organization may be served. 

B. Every such group, association or other organization shall notify the superintendent promptly 
in writing of changes i in its constitution, its articles of incorporation, agreement or association, its 
bylaws and rules governing conduct of its business, its list of méthbers or the name and address of 
its process agent referred to in Paragraph (3) of Subsection A of this section. 

C. Every such group, association or organization shall be subject to regulation as herein pro- 
vided, subject, however, as to joint underwriting to applicable provisions of the Insurance Rate 
Regulation Law, and as to joint reinsurance to Sections 59A-17-13, 59A-17-32, 59A-17-34 and 59A- 
17-35 NMSA 1978. 
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D. No group, association or organization shall engage in an unfair or unreasonable practice 
with respect to its activities. If, after ‘a hearing, the superintendent finds that an activity or prac- 
tice of a group, association or organization is unfair or unreasonable or otherwise inconsistent 
with the provisions of the Insurance Rate Regulation Law, the superintendent may issue an order 
specifying the respects in which the activity or practice is unfair or unreasonable or otherwise 
inconsistent with the provisions of the Insurance Rate Regulation Law and requiring discontinu- 
ance of the activity or practice. 


History: Laws 1984, ch. 127, § 320; 1999, ch. 289, § ANNOTATIONS 
24; 2007, ch. 367, § 25. 

The 2007 amendment, effective July 1, 2007, required Am. Jur. 2d, A.L.R, and C.J. a mdr 2 — 43 Am. 
a filing by joint reinsurance pools and residual market or- dur. pire Insurance §§ 91, 92; 44 Am, Jur nsurance § 
ganizations, 185 CIS.1 102. 

The 1999 amendment, effective June 18, 1999, up- 44 nsurance § 


dated the statutory references throughout the section. 


59A-17-26. Binding agreements by insurers. 


No insurer shall assume an obligation to a person other than a policyholder or other insurers 
that with it are under common control or management or are members of a joint underwriting or- 
ganization subject to the provisions of Section 59A-17-25 NMSA 1978, to use or adhere to certain 
rates or rules, and no other person shall impose a penalty or other adverse consequence for failure 
of an insurer to adhere to certain rates or rules except as to action i the superintendent in en- 
Lp cuir of Section 59A-17-12 NMSA‘ 1978. | 


History: Laws 1984, ch. 127, § 321; 2007, ch. 367, § The 2007 amendment, effective July 1, 2007, amended 
26, the section to delete the adherence to filed rules and re- 
quire compliance with 59A-17-12 NMSA 1978. 


59A-17-27. Cooperative activities authorized. 


Cooperation among advisory organizations or among organizations and insurers in rate making 
or in other matters within the scope of the Insurance Rate Regulation Law is hereby authorized, 
provided the filings resulting from the cooperation are subject to. provisions of the Insurance Rate 
Regulation Law applicable to filings generally. The superintendent may review the cooperative 
activities and practices and if, after a hearing, the superintendent finds that the activity or prac- 
tice is unfair or unreasonable or otherwise inconsistent with the Insurance Rate Regulation Law, 
the superintendent may issue an order specifying the respects in which the activity or practice i is 
unreasonable or otherwise inconsistent with the Insurance Rate Regulation Law and requiring 
discontinuance of the activity or practice. 


History: Laws 1984, ch. 127, § 322; 2007, ch. 367, § The 2007 amendment, effective July 1, 2007, changed 
27. rf | ~ "rate service organizations" to "advisory organizations". 


59A-17-28. Recording, reporting of experience. 


The superintendent shall promulgate or approve reasonable rules, including rules providing 
statistical plans, for use by all insurers in the recording and reporting of loss and expense experi- 
ence, so that the experience of an insurer may be made available to the superintendent at least 
annually in such form and detail as may be necessary to aid the superintendent in determining 
whether rating systems comply with applicable rate standards and requirements. In promulgat- 
ing the rules and plans the superintendent shall give due consideration to the rating systems on 
file with the superintendent and, so that the rules and plans may be as uniform as practicable 
among the several states, to the rules and form of plans used for rating systems in other states. 
No insurer shall be required to record or report its experience on_a classification basis incon- 
sistent with its own rating system. The superintendent may designate one or more advisory 
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organizations to assist the superintendent in gathering that experience and making compilations 
of that experience, which shall be.made available to insurers, advisory organizations and the 
public. 


History: Laws 1984, ch. 127, § 323; 2007, ch. 367, § The 2007 amendment, effective July 1, 2007, changed 
28. "rate service organizations" to “advisory organizations". 


59A-17-29. Exchange of data, consultation authorized. 


A, The superintendent may promulgate reasonable rules and plans for interchange among in- 
surers, advisory organizations and others, of data necessary for application of rating plans. 

B. . For furtherance of uniformity in administration of rate regulatory laws, the superintendent 
and every insurer and advisory organization may exchange information and experience data with 
insurance regulatory officials, insurers and advisory organizations in this and other states and 
may consult with them as to rate making and the application of rating systems. 


History: Laws 1984, ch. 127, § 324; 2007, ch. 367, § The 2007 amendment, effective July 1, 2007, changed 
29. . "rate service organizations" to "advisory organizations". 


59A-17-30. Information to be furnished insureds; hearings and appeals 
of insureds. ) 


A. Every advisory organization and every insurer that makes its own rates shall, within time 
frames promulgated by the superintendent or, in the absence of time frames, within a reasonable 
time after receiving written request, furnish to an insured affected by a rate made by it, or to the 
authorized representative of the insured, all pertinent information as to the rate. 

B. .Every advisory organization and every insurer that makes its own rates shall provide 
within this state reasonable means whereby a person aggrieved by the application of its rating 
system may be heard, in person or by the person's authorized representative, on the person's writ- 
ten request to review the manner in which the rating system has been applied in connection with 
the insurance afforded the person. If the advisory organization or insurer fails to grant or reject 
the request within thirty days after it is made, the applicant may proceed in the same manner as 
if the application had been rejected. A party affected by the action of the rate service organization 
or the insurer on the request may, within thirty days after written notice of the action, appeal to 
the superintendent, who, after a hearing, may affirm or reverse the action. If, after the hearing, it 
is determined that the rates charged by an insurer are in excess of the otherwise appropriate rate, 
the overcharge shall be refunded to the insured. 


Bistory: Laws 1984, ch. 127, § 325; 2007, ch. 367, § authorized the superintendent to promulgate time frames 
30. for providing rate information to insureds; and provided 
The 2007 amendment, effective July 1, 2007, changed for the refund of excessive rates to insureds. 


"rate service organizations" to "advisory organizations"; 


59A-17-31. False or misleading information. 


No person shall willfully withhold information from, or knowingly give false or misleading 
information to, the superintendent or statistical agency designated by the superintendent or ad- 
visory organization or insurer that will affect rates or rating plans under the Insurance Rate 
Regulation Law. Violation of this section shall be subject to the penalties provided under Sec- 
tion 59A-1-18 NMSA 1978. 


History: Laws 1984, ch. rl § 326; 2007, ch. 367, § ANNOTATIONS 
$1. 


The 2007 amendment, effective July 1, 2007, changed Am. Jur, 2d, A.L.R. and C.J.S, references. — 43 Am. 


"rate service organizations" to "advisory organizations". PEL “aun vl a Bet § 15 et seq., 96, 97. 
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59A-17-32. Examination of advisory and joint underwriting 
organizations, joint reinsurance pools and residual market’ 
mechanisms. 


A. Tobe informed about any matter related to enforcement of provisions of the Insurance Code 
[59A-1-1 NMSA 1978], the superintendent may examine the affairs and condition of any advisory 
or joint underwriting organization, joint reinsurance pool or residual market mechanism. The 
superintendent shall examine every advisory organization and conduct the examinations at.inter- 
vals established by rules promulgated by the superintendent. 7 

B. ‘In lieu of‘all or part of an examination, or in addition to'an examination, the superintendent 
may order an independent audit by certified public accountants or actuarial evaluation by actuar- 
ies approved by the superintendent, or may accept the report of an audit already made by certified 
public accountants or actuarial evaluation ‘by actuaries approved by the superintendent, or the 
report of an examination made by the insurance supervisory official of another state. 

C. Conduct of the examination} examiners and other personnel used by the superintendent 
in making the examinations, payment of costs of the examination by the examinee, examination 
report and review and adoption and the examination in general shall be subject to the applicable 
provisions of Chapter 59A, Article 4 NMSA 1978. 


History: Laws 1984, ch. 127, § 327; 2007, ch. 367, § . |. and permitted the superintendent to examine joint rein- 
32. surance pools and residual market mechanisms. 

The 2007 amendment, effective July 1, 2007, changed 4 
"rate service organizations" to "advisory organizations" 


BOA-17- 33. Enforcement; cease and desi dt! injunctions; penalties. 


A. The superintendent’ shall enforce compliance with the provisions of the Insurance Rate 
Regulation Law. Whenever the superintendent believes that there is a violation of the Insurance 
Rate Regulation Law:and that such violation is continuing, the superintendent shall serve upon 
the ‘advisory, joint underwriting, joint reinsurance pool, residual market mechanism or insurer 
or other person violating, as the case may be, notice of a hearing before the superintendent to be 
held not less than twenty days ‘after service of the notice, and requiring the organization or person 
to show cause why the superintendent should not order the OPAC or person to cease ene 
desist from the violation. 

B. The superintendent, through the attorney general, may maintain an action to enjoin a con- 
tinuing violation of the Insurance Rate Regulation: Law. 

C. After hearing, the superintendent may suspend the license of an advisory organization o: or 
insurer that fails to comply with the superintendent's order within the time limited by the order or 
an extension of time that the superintendent may grant. The suspension shall not become effec- 
tive until the time prescribed for an appeal has expired, or if‘an appeal has been taken, until the 
order has been affirmed; otherwise, the superintendent may determine when the suspension shall 
become effective, and the suspension shall remain in effect.for the period fixed unless the super- 
intendent modifies or rescinds the suspension, or until the order on which suspension is based is 
modified, rescinded or reversed. 

D. Ifthe superintendent finds that a person has violated any provision of the Insurance Rate 
Regulation Law, the superintendent may impose a penalty of not more than ten thousand dollars 
($10,000) for each violation; but if the superintendent finds the violation to be willful, the super- 
intendent may impose a penalty of not more than twenty-five thousand dollars ($25,000) for each 
violation. Such penalties may be in addition to any other penalty provided by law, and, if not paid 
voluntarily by the violator, may be collected through civil action in the district, court of Santa Fe 
county in the name of the state of New Mexico on the relation of the insurance board. 

E. For the purposes of this section, an insurer using a rate for which the insurer has failed 
to file the rate, supplementary rate information or supporting information, if Section 59A-17-9 
NMSA 1978 requires the materials to be filed, shall have committed a separate violation for each 
day the failure continues. 
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59A-17-34 INSURANCE RATES AND RATING 59A-17-35 


History: Laws 1984, ch. 127, § 328; 2007, ch. 367, § 
33. 
The 2007 amendment, effective July 1, 2007, changed 
"rate ‘service organizations" to "advisory organizations"; 
added joint reinsurance pools and residual market mecha-~ 
nisms in Subsection A; changed the maximum penalty to 
$10,000 for a violation and $25,000 for a willful violation; 
and added Subsection E, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 43 Am. 
Jur, 2d Insurance § 59. 
44 C.J.S. Insurance §§ 96, 97. 


59A-17-34. Hearings. 


A. Any person aggrieved by any action, threatened action or failure to act of the superintendent 
or otherwise under Chapter 59A, Article 17 NMSA 1978 shall have the same right to:a hearing 
before the superintendent with respect thereto as provided for in general under Section 59A-4-15 
NMSA 1978. Notice of hearing shall be given, the hearing conducted, rights and powers exercised 
and the superintendent's order on hearing made and given as provided as to hearings in general 
under the applicable provisions of Chapter 59A, Article 4 NMSA 1978. 

B. Any person aggrieved by the superintendent's order issued pursuant to this section or by 


the superintendent's refusal to hold the hearing may appeal the order or refusal’ to the court of 


appeals. 


History: Laws 1984, ch. 127, § 329; 1990, ch. 110, § 
1; 1999, ch. 289, § 25; 2011, ch. 127, § 18; 2013, ch. 74, 
§ 20. 

Cross references. — For rules governing pleading, 
practice and procedure in civil actions, see New Mexico 
Rules of Civil Procedure. 

For appeals, see Rules of Appellate Procedure for Civil 
Cases Rule 12-102 NMRA, ; 

The 2013 amendment, effective March 29, 2013, pro- 
vided for review of the superintendent of insurance's ac- 
tions; in the title, deleted "Hearing and review as to super- 
intendent's actions" and added "Hearings"; in Subsection 
B, after "the hearing may", deleted "request a review by 
the public regulation commission in the manner set for 
the by rule of the commission. The request for review 
shall be filed no later than thirty days after the issuance 
of the order of the superintendent or the superintendent's 
refusal to hold a hearing" and added "appeal the order or 
refusal to the court of appeals". 

The 2011 amendment, effective July 1, 2011, estab- 
lished a deadline of thirty days after the issuance of the 
superintendent's order or refusal to hold a hearing within 
which to file a request for review by the public regulation 
commission. 


The 1999 amendment, effective June 18, 1999, substi- 
tuted references to the public regulation commission for 
references to the insurance board in Subsection B. 


- ANNOTATIONS 


Time limit for filing appeal. — A dispute concerning 
whether a class of employees will be classified as oil field 
workers or supervisory personnel for purposes of tabulat- 
ing workers' compensation insurance premiums was a 
dispute under Article 17 of this chapter, and not Article 
4 of this chapter. Therefore, the appeal filed by the ag- 
grieved party 40 days after the decision of the insurance 


. fraud was properly dismissed as untimely pursuant to the 


time limit for the filing of action set forth in 59A-17-35 
NMSA 1978. Home Indem. Co. v. Arapahoe Drilling Co., 
1993-NMCA-025, 115 N.M. 204, 848 P.2d 1131. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur. 2d Administrative Law § 235 et seq.; 43 Am, Jur, 2d. 
Insurance § 56. 

44 C.J.S, Insurance § 15 et seq.; 73 C.J.S. Public Admin- 
istrative Law and Procedure §§ 98, 114. 


59A-17-35. Appeals from superintendent. 


Any order made by the superintendent pursuant to Section 59A-17-34 NMSA 1978, or by the 
superintendent's refusal to hold a hearing, shall be subject. to review by appeal to the court of ap- 
peals. The decision of the superintendent shall be set aside only if it is shown that the decision is 
arbitrary or capricious or reflects an abuse of discretion; is not supported by substantial evidence; 
or is otherwise not in accordance with the law. Upon institution of the appeal and for good cause 
shown upon motion and hearing, the court may, in the following cases, stay operation of the super- 
intendent's order: . . 

A. where, pursuant to the Insurance Rate Regulation Law, an advisory organization has been 
refused a license or an insurer has been refused a certificate of authority or had its license or 
certificate of authority suspended, it may, with leave of court, be allowed to continue to engage in 
business, subject to the provisions of the Insurance Rate Regulation Law, pending final disposition 
of its application for review; or 

B. where any order of the superintendent shall provide for a change in a rate or rating sys- 
tem that results in an increase or decrease in rates, an insurer affected may, with leave of court 
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59A-17-36 INSURANCE CODE 59A-17-36 


pending final disposition of the proceedings in the court’ of appeals, continue to charge rates that 


existed prior. to the order, on-condition that the difference in the rates be deposited in a special 


escrow or trust account with a reputable financial institution by the insurer affected, to be held in 
trust by the insurer and to be retained by the insurer or paid to the holders of policies issued atten 
the order of the court, as the court may determine. 


History: Laws 1984, ch. 127, § 330; 1990, ch. 110, § references to the insurance board throughout the section 
2; 1998, ch. 55, § 63; 1999, ch. 265, § 67; 1999, ch. 289, § and updated the second statutory reference in the intro- 
26; 2007, ch. 367, § 34; 20138, ch. 74, § 21. ductory language. 

Cross references. — For procedures governing ad- The 1998 amendment, effective September 1; 1998, 
ministrative appeals to the district court, see Rule 1-074 rewrote this section to the extent that a detailed compari- 


NMRA. son is impracticable. 
The 2013 amendment, effective March 29, 2013, pro- / 
vided for appeals from decisions of the superintendent of 
insurance; in the title, deleted "commission" and added 


ANNOTATIONS 


Appeal of rate determination. — This. section gov- 


'superintendent"; in the introductory paragraph, in the erns appeals from rate determinations made by the insur- 
first sentence, after, "order made» by ‘the’, deleted "com ance board under this article. National Council on Comp. 
mission" and added "superintendent", after""NMSA 1978", Ins. v. Mew Mexico SCC, 1993-NMCA-025, 103 N.M. 707, 
added "or by the superintendent's refusal to hold a hear- — 712 P.2d 1369, 


ing", after "appeal'to the", deleted "district", and after 
"appeal to the court", deleted "pursuant to the provisions 
of Section 39-3-1.1 NMSA 1978" and added "of appeals", 


Time limit for filing appeal, — A dispute concerning 
‘whether a class of employees will be classified as oil field 
4 : workers or supervisory personnel for purposes of tabulat- 
added the second sentence, and in the third Sirgen ing workers’ neath insurance reek was a dis- 
after "stay operation ae deleted "commission's" and pute under Article 17 of this chapter, and not Article 4 of 
added superintendent's’, and in Subsection By after " any this chapter, Therefore; the appeal filed by the aggrieved 
order of the", deleted "commission" and added "superin- party 40 days after the decision of the insurance fraud 
tendent", after “shall provide: for", : deleted "or sustain the was properly dismissed as untimely pursuant to the time 
superintendent's order for", after the proceedings in the’, limit for the filing of action set forth in this section. Home 


deleted "district", and after ' 'procéedings in the court", Indem. Co. v. Arapahoe Drilling Co., 1993- NMCA-025, 115 
added "of appeals’, N.M. 204, 848 P.2d 1131. 

The 2007 amendment, effective July 1, 2007, changed Am. Jur. 2d, A.L.R. and Cw.S. references. eg hin 
"rate service organizations" to ' ‘advisory organizations”. Jur, 2d Administrative Law § 302 et seq. 

The 1999 amendment, effective June 18, 1999, substi- 73 C.J.S. Public Administrative Bodies and Procedure 
tuted references to the public regulation commission for § 160. 


59A-17-36. Rate filing; failure to submit data; penalty. 


A. An insurer or advisory organization that makes a rate filing under the Insurance Rate Reg- 
ulation Law and fails, without reasonable cause, to provide the data requested by the superinten- 
dent within thirty working days from the date of the request shall be subject to an administrative 
penalty as provided in Section 59A-1-18 NMSA 1978: 

B. The superintendent may, for good cause shown, grant an extension of Hh thirty-day time 
period provided for in Subsection A of this section. 

C. The insurer or advisory organization may, within ten days after Baty of the order, request a 
hearing before the superintendent as provided in Section 59A-17-34 NMSA 1978. 


History: 1978 Comp., § 59A-17-36, enacted by Laws ~ The 2007 amendment, effective July 1, 2007, changed 
1989, ch. 145, § 2; 2007, ch. 367, § 35. "rate service organizations" to "advisory organizations". 


ARTICLE 17A 


Personal Insurance Credit Information Act 


Sec. Sec, 


59A-17A-1. Short title. 59A-17A-7. Initial notification of use of credit informa- 
59A-17A-2. Purpose and application. tion.’ 
59A-17A-3. Definitions. 59A-17A-8. Adverse action notification. ; « 
59A-17A-4, Use of credit information; limits on use. 59A-17A-9, Insurance scoring filings. . 
59A-17A-5. Exception procedures. ~ §9A-17A-10, Rulemaking authority. 
59A-17A-6, Error correction. 59A-17A-11. Severability. 
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59A-17A-1 PERSONAL INSURANCE CREDIT INFORMATION ACT 59A-17A-3 


59A-17A-1. Short title. 


This act [Chapter 59A, Article 17A NMSA 1978] may be cited as the "Personal Insurance Credit 
Information Act". 


History: Laws 2005, ch. 275, § 1. Applicability. — Laws 2005, ch. 275, § 12 provided 

Compiler's notes. — The Personal Insurance Credit that. Laws 2005, ch. 275, 8§ 1 through 11 apply to personal 
Information Act was not enacted as part of the Insurance insurance policies written to be effective or renewed on or 
Code. It has been compiled within the Insurance Code for after January 1, 2006. 


the convenience of the user. 
Effective dates. — Laws 2005, ch. 275, § 13 made 
Laws 2005, ch. 275, § 1 effective January 1, 2006. 


59A-17A-2. Purpose and application. : 


The Personal Insurance Credit Information Act regulates the. use of credit information in the 
underwriting, rating or renewal of personal insurance for the protection of consumers and applies 
to personal insurance written by an insurer or a group of affiliated insurers authorized to do busi- 
ness in this state or written pursuant to the FAIR Plan Act [59A-29-1 NMSA 1978], but does not 
apply to commercial insurance or any other types of insurance. 


History: Laws 2005, ch. 275, § 2. Applicability. — Laws 2005, ch. 275, § 12 provided 


Effective dates. — Laws 2005, ch. 275, § 13 made that Laws 2005, ch. 275, §§ 1 through 11 apply to personal 


Laws 2005, ch, 275, § 2 effective January 1, 2006, insurance policies written to be effective or renewed on or 
j ; after January 1, 2006. 


59A-17A-3. Definitions. 


As used in the Personal Insurance Credit Information Act: 

'A. "adverse action" means a denial or cancellation of, an increase in a charge for or a reduction 
or other adverse or unfavorable change in the terms of coverage or amount of insurance, existing 
or applied for, in connection with the underwriting, rating or renewal of personal insurance, which 
adverse action occurs when an insurer offers insurance at less favorable terms than it would PANG 
offered a consumer if the consumer's credit information had been more favorable; 

B. "affiliate" means a company that directly or indirectly controls, is controlled ~ or is under 
the common ownership or control of another company; 

C. "company placement" means the assignment of a consumer to a particular insurer within a 
group of affiliates; 

D.. "consumer" means an individual applicant or insured whose credit information is relied 
upon or used to calculate an insurance score for underwriting, rating or renewing a personal ‘in- 
surance coverage; 

E. "consumer reporting agency" means a person or entity that, for monetary fees, dues or on 
a cooperative nonprofit basis, regularly engages in whole or in part in the practice of assembling 
or evaluating consumer credit information or other information on consumers for the purpose of 
furnishing consumer reports to third parties; 

F. "credit information" means a written, oral or other communication of information prepared 
by a consumer reporting agency or provided by the consumer on an application for or renewal of 
credit, bearing on a consumer's credit worthiness, credit standing or credit capacity, that is used 
or expected to be used or collected in whole or in part for the purpose of underwriting, rating or 
renewing a personal insurance coverage; ; 

G. "insurance score" means a number or rating that is derived from an algorithm, computer 
application, model or other process that is based in whole or in part on credit information and is 
used for underwriting, rating or renewing personal insurance coverage; and | 

H. "personal insurance" means private passenger automobile, homeowners’, motorcycle, 
mobile-homeowners', boat, personal watercraft, snowmobile, recreational vehicle, noncommercial 
dwelling fire, personal umbrella or any other type of insurance policy that is individually under- 
written for personal, family or household use. 
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59A-17A-4 INSURANCE CODE Ai 59A-17A-5 


History: Laws 2005, ch. 275, § 3; 2013, ch. 74, § 22. Subsection I, which defined "superintendent" to mean the 
The 2018 amendment, effective March 29, 2013, insurance division of the public regulation commission. 
deleted the definition of "superintendent"; and deleted 


59A-17A-4. Use of credit information; limits on use. 


An insurer or group of affiliated insurers authorized to do business in New Mexico that uses 
credit information to underwrite, rate or renew personal insurance coverage shall not: 

A. use an insurance score that is calculated using income, gender, address, race, color, national 
origin, religion or marital status of the consumer as a factor; 

B. deny, cancel or fail to renew coverage, or base a consumer's company placement, tier place- 

ment or rates, on the basis of credit information or an insurance score without consideration at 
other underwriting factors permitted by state law; 

C. consider an absence of credit information or an inability to calculate an insurance score in 
underwriting, rating or renewing personal insurance coverage unless the insurer: 

(1) classifies the consumer as having average or better than average credit information for 
that insurer or group of affiliated insurers; or 

(2) excludes the use of credit information as a factor in rating or underwriting oid ida. 
insurance coverage; 

D. take adverse action against a consumer based upon credit information, or upon an insur- 
ance score calculated from credit information, submitted more than ninety days before the date of 
notice of the adverse action; 

E. use credit information upon renewal unless the insurer obtains current credit information 
and recalculates the insurance score at least every thirty-six months. Upon the request of a con- 
sumer, an insurer that uses credit information upon renewal shall obtain current credit informa- 
tion and recalculate an insurance score. An insurer shall not be required to obtain current credit 
information or recalculate an insurance score more frequently than every twelve months except 
for the correction of an error as described in Section 6 of the Personal Insurance Credit Informa- 
tion Act [59A-17A-6 NMSA 1978].. The Personal Insurance Credit Information Act does not re- 
quire an insurer.to obtain current. credit information or recalculate an insurance score if: 

(1) an improved insurance score would not cause the consumer to be placed in a more fa- 
vorably priced company or tier of the insurer; or 

(2) the insurer does not rely upon credit information or an insurance score to underwrite, 
rate or renew the consumer's personal insurance coverage; 

F. use an insurance score in whole or in part to deny, restrict or alter the fees charged for a 
premium payment plan; or 

G., use credit inquiries as a factor in any insurance scoring methodology or to underwrite, rate 
or renew personal insurance coverage. 


History: Laws 2005, ch. 275, § 4. Applicability. — Laws 2005, ch. 275, § 12. provided 
Effective dates. — Laws 2005, ch. 275, § 18 made that Laws 2005, ch. 275, §§ 1 through 11 apply to personal 
Laws 2005, ch, 275, § 4 effective January 1, 2006. insurance policies written to be effective or renewed on or 


after January 1, 2006. 


59A-17A-5. Exception procedures. 


A. As used in this section, "extraordinary life circumstance" means: 
(1) an acute or chronic medical condition, illness, injury or disease; 
(2) divorce; 
(3) death of a spouse, child or parent; 
(4) involuntary loss of employment for more than three consecutive months; 
(5) identity theft; | | 
(6) total or other loss that makes a home’ uninhabitable; or 
(7) other circumstances prescribed by the superintendent in a rule. 
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B. Insurers that use credit information to calculate an insurance score or to underwrite, rate or 
renew personal insurance coverage shall, upon written request from a consumer, provide a reason- 
able exception to the insurer's rates, rating classifications, company placement, tier placement or 
underwriting policies, procedures or guidelines when that consumer's credit information has been 
adversely impacted by an extraordinary life circumstance that has occurred within three years of 
the date of application for or renewal of personal insurance coverage. 

C, Insurers shall file their extraordinary life circumstances exception policies and procedures 
and amendments to the policies and procedures with the superintendent. Filings shall include the 
following: . 

(1) alist of extraordinary life circumstances; 

(2) procedures describing how a consumer may apply for the extraordinary life circum- 
stances exception; 

(3) adescription of the required substantiating information; . 

(4) general guidelines for when an extraordinary life circumstances exception will be 
granted; 

(5) a description of how a consumer's treatment in underwriting or rating would be modi- 
fied by the granting of an extraordinary life circumstances exception; | ) is 

(6) time frames for considering the extraordinary life circumstances’ exception request; 
and | 

(7) any other information prescribed by the superintendent in a rule. 

D. An insurer's extraordinary life circumstances exception policies and procedures shall be ef- 
fective for use upon filing with the superintendent. 

EK. The superintendent may disapprove an insurer's extraordinary life circumstances exception 
policies or procedures at any time upon providing the insurer with a sixty-day written notice set- 
ting forth the reasons for the disapproval. Disapproval shall be based upon a determination that 
the extraordinary life circumstances exception policiés and procedures as contained in the filing 
are inadequate pursuant to this section, and the notice of disapproval shall specify the respects 
in which they are inadequate. An insurer affected by a disapproval may request a hearing before 
the superintendent pursuant to Section 59A-4-15 NMSA 1978, and the request for a hearing stays 
the effectiveness of the disapproval. No disapproval shall affect an action or determination made 
by an insurer concerning an application or policy of insurance made prior to the date of a notice of 
final determination of the disapproval. 

F. An insurer may require the consumer to ‘tell reasonable, independently verifiable writ- 
ten documentation of the event and the direct effect of the event on the consumer's credit before 
granting an exception. 

G. An insurer that grants an extraordinary life circumstances exception shall maintain that 
exception for an amount of time that is reasonable for the particular circumstance. Once that rea- 
sonable amount of time is exhausted, the insurer is not required to grant another exception for the 
same specific extraordinary life circumstance. 

H. An insurer is not out of compliance with a law or rule relating to underwriting, rating or 
rate filing as a result of granting an exception under this section, 


History: Laws 2005, ch. 275, § 5. Applicability. — Laws. 2005, ch. 275, § 12 provided 


Effective dates. — Laws 2005, ch. 275, § 13 made that Laws 2005, ch. 275, §§ 1 through 11 apply to personal 


Laws 2005, ch. 275, § 5 effective January 1, 2006. : insurance policies written to be effective or renewed on or 
after January 1, 2006. 


59A-17A-6. Error correction. 


If it is determined by a consumer reporting agency that a consumer's credit information is inac- 
curate or incomplete and the insurer is notified of this determination by the consumer reporting 
agency or the consumer, the insurer or its group of affiliated insurers shall re-underwrite and re- 
rate the consumer's personal insurance coverage within thirty days of receiving the notice, refund 
any overpaid premium and, if necessary, make a related adjustment, including company place- 
ment, consistent with its filed underwriting and rating guidelines. 
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History: Laws 2005, ch, 275, § 6... Applicability. — Laws 2005, ch. 275,:§ 12 ‘provided 
Effective dates. — Laws 2005, ch, 275, § 138 finn that Laws 2005, ch. 275, $§ 1 through 11 apply to personal 
Laws 2005, ch, 275, $6 effective January 1, 2006. insurance policies written to be effective or pane wos on or 


3 after January 1, 2006. 


59A-17A-7. Initial notification of use of credit information. 


‘A. Tf an insurer uses credit information to calculate an insurance score to underwrite, rate or 
renew personal insurance coverage, the insurer shall disclose to the consumer at least once, either 
at the time of application or upon the first renewal subsequent to December 31, 2005, in writing or 
in the same medium as the application or renewal, that it uses that information. — 

B. An insurer may use the following disclosure language to comply with the requirements of 
this section: "In connection with your application for insurance coverage, we may review and use 
information contained i in your credit report to help determine your premium or your eligibility for 
coverage." 


History: Laws 2005, ch. 275, § 7. Applicability. — Laws 2005; ch. 275, § 12 provided 


Effective dates. — Laws 2005, ch. 275, § 18 made that Laws 2005, ch, 275, §§:1 through 11 apply to personal 
Laws 2005, ch; 275, § 7 effective January 1, 2006. insurance. policies written to be effective or renewed on or 


after January 1, 2006. 


59A-17A-8. Adverse action notification. 


A. If an insurer takes an adverse action.based upon eisai information, the insurer shall no- 
tify the consumer in writing, or in the same medium,as the application or renewal, of the nature 
of the adverse action, the reasons for the ‘adverse action and the insurer's extraordinary-life cir- 
cumstances exception policies and procedures as provided by Section 5 of the Personal Insurance 
Credit Information Act [59A-17A-5 NMSA 1978]. 

B. The notification shall identify, in clear and simple language and in descending order afi im- 
portance, the four most important factors that prevented the;consumer from receiving a more fa- 
vorable insurance score. The factors shall be identified with sufficient specificity that a consumer 
can identify the factors on a standard credit report, 

C. In addition to the information described in Subsections A and B of this section, the notifica- 
tion shall include any other. language prescribed by rule issued by the superintendent. . 


History: Laws 2005, ch. 275, § 8. Applicability. — Laws 2005, ch. 275, § 12 provided 
Effective dates. — Laws 2005, ch. 275, § 18 made that Laws 2005, ch. 275, §§ 1 through 11 apply to personal 


Laws 2005, ch. 275, § 8 effective January 1, 2006. . insurance policies written to be effective or ronewed on or 
i . after seer 1, 2006, 


59A-17A-9. Insurance scoring filings. 


A. Insurers and groups of affiliated insurers that use credit information or insurance scores to 
underwrite, rate or renew personal insurance coverage shall, prior to implementation or amend- 
ment, file with the superintendent their’scoring models and all scoring ingredients and processes, 
including all criteria, matrices, weightings and score ranges, as well as all resulting rating factors 
and rating elements, and all resulting guidelines for accepting coverage, for company placement 
and for tier placement. A filing shall provide examples, either through electronic spreadsheets, 
formulas, tables or detailed written documentation, of how scores and underwriting and rating 
results can be obtained. The filing shall be provided on an affiliated group se whenever an in- 
surer is an affiliate of an insurance group. 

B.A filing that includes credit information or insurance scoring shall clude loss experience 
justifying the design and use of the model: , 

C. If an insurer files a scoring model that has already been filed with the superintendent by 
a rate service organization licensed by the superintendent pursuant to Section 59A-17-19 NMSA 
1978, the insurer may reference the rate service, organization's. filing of the model. , In such 
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circumstances, if the insurer deviates in any way from the referenced model filed by the rate ser- 
vice organization, the insurer must explain in detail the nature of such deviations. 

D. Scoring models, processes and guidelines shall become eferhive and may be used on the 
date of filing with the superintendent. 

E. The superintendent may issue an order to disapprove a filing at any time upon providing 
the insurer with a sixty-day written notice of the disapproval. Any such disapproval shall be based 
upon a determination that the filing under this section is either inadequate pursuant to Subsec- 
tion A of this section, will result in rates that do not comply with the applicable requirements of 
the Insurance Rate Regulation Law [59A-17-1 NMSA 1978] or will result in uses not compliant 
with Section 4 of the Personal Insurance Credit Information Act [59A-17A-4 NMSA 1978]. The no- 
tice of disapproval shall specify the bases for the disapproval and the date on which the filing shall 
be deemed no longer effective. An insurer affected by such a disapproval may request a hearing 
before the superintendent pursuant to Section 59A-4-15 NMSA 1978, and the request for hearing 
stays the effectiveness of the disapproval. No disapproval shall affect an action or determination 
made by an insurer concerning applications or policies of insurance made prior to the date of no- 
tice of final determination of the disapproval. 

F. Filings made pursuant to this section shall be considered confidential trade secrets under 
the Uniform Trade Secrets Act [57-3A-1 NMSA 1978]. 


History: Laws 2005, ch. 275, § 9. Applicability. — Laws 2005, ch. 275, § 12 provided 
Effective dates. — Laws 2005, ch. 275, § 13 made that Laws 2005, ch. 275, §§ 1 through 11 apply to personal 
Laws 2005, ch. 275, § 9 effective January 1, 2006. insurance policies written to be effective or renewed on or 


after January 1, 2006. 


59A-17A-10. Rulemaking authority. 


The superintendent may. adopt rules the superintendent deems necessary to implement and 
ensure full compliance with the provisions of the Personal Insurance Credit Information Act. 


History: Laws 2005, ch. 275, §:10. Applicability. — Laws 2005, ch. 275, § 12 provided 
Effective dates. — Laws 2005, ch, 275, g 13 made that Laws 2005, ch. 275, §§ 1 through 11 apply to personal 
Laws 2005, ch. 275, § 10 effective January 1, 2006. insurance policies written to be effective or renewed on or 


after January 1, 2006. 


59A-17A-11. Severability. 


If any part or application of the Personal Insurance Credit Information Act is: held invalid, the 
remainder or its application to other situations or persons shall not be affected. 


History: Laws 2005, ch. 275, § 11. Applicability. — Laws 2005, ch. 275, § 12 provided 


Effective dates, — Laws 2005, ch. 275, § 13 made that Laws 2005, ch. 275, §§1 through 11 apply to personal 
Laws 2005, ch. 275, § 11 effective January 1, 2006. insurance policies written to be effective or renewed on or 
after January 1, 2006. 
ARTICLE 18 
The Insurance Contract 
Sec. Sec. 
59A-18-1. Scope of article. 59A-18-7. Power to contract for insurance; purchase of 
59A-18-2. "Policy" defined. insurance or annuity by minor. 
59A-18-3. "Premium" defined. 59A-18-8,. Consent of insured; life, health insurance, 
59A-18-3.1. Closed block of business. 59A-18-9. “Alteration of application; life, health insurance. 
59A-18-3.2. "Block of business" defined. 59A-18-10. Application as evidence, 
59A-18-4, Insurable interest; personal insurance. 59A-18-11. Representation in application. 
59A-18-5. Insurable interest, life insurance; exception 59A-18-12. Filing of forms and classifications; review of 
when certain institutions designated ben- effect upon insured. 
eficiary. 59A-18-13. Approval or disapproval of health insurance 
59A-18-6, Insurable interest, property. forms, 
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59A-18-1 INSURANCE CODE 59A-18-3 
Sec. Sec. 
59A-18-13.1. Adjusted community rating. 59A-18-18, Charter, bylaw provisions, 
59A-18-13.2. Health insurance; health care plan tone ~~ 59A-18-19, Execution of policies. 
filing requirements. 59A-18-20. Underwriters’ and combination policies. 
59A-18-13.3. Health insurance filings; grounds and oe 59A-18-21. Validity, construction of noncomplying forms. 
cedure for approval or disapproval. 59A-18-22. Binders. 
59A-18-13.4, “Repealed. 59A-18-23. Delivery of policy, motor vehicle vendors, 
59A-18-13.5. Review of health insurance or oa rates; mortgagees, pledgees. 
appeal to court of appeals from superin- 59A-18-24, Insurance producers; whom they represent. 
tendent, 59A-18-25. Allowance for inflation. 
59A-18-13.6. Pooling of closed blocks of business. 59A-18-26. Payment discharges insurer. 
59A-18-14. Grounds, procedure for disapproval. 59A-18-27. Forms of proof of loss to be furnished. 


59A-18-15. Repealed. 


' 59A-18-27,1. Universal claim forms. 


59A-18-16. Continuation of coverage and conversion 59A-18-28, Notice; waiver. 

rights; accident and health insurance poli- 59A-18-29. Cancellation of certain policies. ' 

cies; notice. 59A-18-30. Disclosure of premium and claim data. 
59A-18-16.1. Group coverage discontinuance and re- 59A-18-31. Accident and health policy or certificate pro- 

placement. visions relating to individuals who are eli- 
59A-18-16.2, Health insurance or health plan form and gible for medical benefits under the ata a 

rate filings; superintendent; rulemaking; aid program. 

compliance with federal law. 59A-18-32. Certificates of property or casualty insurance. 
59A-18-17. Standard provisions, in general. 59A-18-33. Notice, 


59A-18-1. Scope of article. 


Chapter 59A, Article 18 NMSA 1978 applies as to all insurance policies and annuity contracts 
of authorized insurers covering individuals resident, or risks located, or insurance protection to be 
rendered in this state, other than: 

A. reinsurance; 

B. policies or contracts not issued for delivery in this state nor delivered in this state, except 
for contracts for or endorsements of workers' compensation insurance when the workers' compen- 
sation risk insured arises from the employment of a worker performing work for an employerit in 
New Mexico and that employer is not domiciled in New Mexico; 

C. wet marine and transportation insurance; or 

D, surplus lines insurance contracts, unless such contracts are specifically included by rule. 


History: Laws 1984, ch. 127, § 331; 1988, ch. 119, § 3; 
2011, ch. 127, § 14; 2021, ch. 108, § 13. 

The 2021 amendment, effective July 1, 2021, removed 
a reference to a repealed section of law; and in Subsection 
C, after "transportation insurance", deleted "as defined in 
Section 59A-7-5 NMSA 1978". 

The 2011 amendment, effective July 1, 2011; removed 
surplus lines insurance contracts specifically included by 
rule from the scope of the exception. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 
Jur. 2d Insurance §§ 320 to 353. 


59A-18-2. "Policy" defined. 


Insurer's duty, and effect of its failure, to provide in- 
sured or payee with copy of policy or other adequate docu- 
mentation of its terms, 78 A.L.R.4th 9. 

Liability insurance coverage for violations of gntinolin, 
tion laws, 87 A.L.R.4th 444. : 

Admissibility of polygraph or similar lie detector age 
results, or willingness to submit to test; on issues of cover- 
age under insurance policy, or insurer's. good-faith belief 
that claim was not covered, 7 A.L.R.5th 143. 

44 C.J.S, Insurance § 298 et seq. 


As used in this article "policy" means any contract of insurance, indemnity, health care, surety- 
ship or annuity between the insurer and the insured, by whatever name such contract is called, 
and includes all clauses, riders, endorsements and papers which are a part thereof. 


‘History: Laws 1984, ch. 127, § 332. 


59A-18-3. 


As used in ‘the: Insurance Code premium means the consideration for insurance or for an 
annuity, by whatever name called. Any "assessment," or any "membership," "policy," "survey," 


"Premium" defined. 
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59A-18-3.1 THE INSURANCE CONTRACT 59A-18-3.2 


"inspection," "service" or similar fee or other charge in consideration for an insurance or annuity 
contract or procurement thereof is part of the premium. 


- History: Laws 1984, ch. 127, § 333. endorsement amending the policy period to one calendar 


Cross references. — For the Insurance Code, see 59A- month, continuing for successive monthly periods, if the 
1-1 NMSA 1978 and notes thereto, premium was paid when due, the monthly service charge 
was supported by consideration. Nellis v. Farmers Ins, 
ANNOTATIONS ~ Co. of Ariz., 2012-NMCA-020, 272 P.3d 143, cert. denied, 
Installment fees. — Installment fees charged to those 2011-NMCERT-011, 
policyholders who pay their premiums in installments are» - Parol evidence rule did not prevent enforcement 
not consideration for insurance and that such fees are not of premium payment agreement. — Where the in- 
charged in connection with the procurement of insurance. surer required policyholders who wanted to pay premi- 
Installment fees are associated with the privilege of pay- ums in monthly installments to enter into a premium pay- 
ing a premium in installments and are not for the actual. ment agreement with a separate corporation before the 
purchase of insurance itself. Nakashima v. State Farm Mut. insurer would issue a policy that allowed monthly pay- 
Auto Ins. Co.,2007-NMCA-027, 141 N.M. 239, 153 P.3d 664."" © ments; the’ payee corporation imposed ‘a monthly service 
Installment payment fees were not premiums. — © charge to cover the increased costs of monthly billing and 
Where the insurer offered policies with a six-month term, - payment; the policy issued .by the insurer did not specify 
and required payment of the premium in a lump sum for the any service charge to be paid by policyholders who bought 
entire term; the insurer required policyholders who wanted insurance on a monthly basis; although the policy decla- 
to pay premiums in monthly installments to enter into a ration provided that no fees were payable with respect 
premium payment agreement with a separate corporation to the policy, it referred to the premium payment agree- 
before the insurer would issue a policy that allowed monthly ment with the payee corporation; and the policy included 
payments; the payee corporation imposed a monthly service a merger clause and an endorsement amending the policy 
charge to cover the increased costs of monthly billing and period to one calendar month, continuing for successive 
payment; the payee corporation's monthly bills reflected monthly periods if the premium was paid when. due, the 
the service charge as an amount separate from and in ad- policy was only partially integrated and the parol evi- 
dition to the monthly installment of the prorated lump-sum “dence rule did not prevent the proof and enforcement of 
premium; and the policy included an endorsement amend- the premium payment agreement. Nellis v, Farmers Ins, 
ing the policy period to one calendar month, continuing for Co, of Ariz.; 2012 -NMCA-020, 272 P.3d 143, cert, denied, 
successive monthly periods, if the premium was paid when 2011-NMCERT-011. . ee 
due, the monthly service charge was not a premium. Nellis Stacking. — When an automobile insurance policy 
v. Farmers Ins. Co. of Ariz., 2012-NMCA-020, 272 P.3d 148, | states that premiums for uninsured motorist coverage 
cert, denied, 2011- NMCERT- 011, with respect to additional vehicles under the policy are 
Installment payment Snce. Wore supported. is included in another premium, a reasonable insured might 
consideration. — Where the insurer offered policies’ understand that more than one premium is charged, more 
with a six-month term and required payment of the pre- “: than one coverage is purchased, and that stacking would 
mium in a lump sum for the entire term; the insurer al- be permitted. Since an insurer conceptualizes and drafts 
lowed policyholders who wanted to pay premiums in the insurance contract, the insurer has an obligation 
monthly installments to enter into a premium payment to express clearly its intent not to allow stacking, to its 
agreement with a separate corporation; the payee cor- agents who sell the policy and, more importantly, to the 
poration imposed a monthly service charge to cover the insureds to whom it issues the agreements it prepares. 
increased costs of monthly billing and payment; and Rodriguez v, Windsor Ins. Co., 1994-NMSC-075, 118 N.M. 
the policy that allowed monthly payments included an 127, 879 P.2d 759. 


59A-18-3.1. Closed block of business. 


As used in Chapter 59A, Article 18 NMSA 1978, "closed block of business" means a policy or 
group of policies that division rules identify as closed because an insurer no longer markets or 
sells the policy or group of policies or because the policy's or group of policies' enrollment has de- 
creased. 


History: Laws 2011, ch. 144, § 10. ‘Effective dates. — Laws 2011, ch. 144, § 14 made 
AOA ; : ' Laws 2011, ch. 144, § 10 effective January 1, 2012. 


59A-18-3.2. "Block of business" defined. 


As used in Chapter 59A, Article 18 NMSA 1978, "block of business" means a particular policy 
or pool that provides health insurance, that an insurer issues to one or more individuals and that 
includes distinct benefits, services and terms. 


History: Laws 2011, ch. 144, § 11. Effective dates. — Laws 2011, ch. 144, 8 14 made 
; it, Laws 2011, ch. 144, § 11 effective January 1, 2012. 
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59A-18-4. Insurable interest; personal insurance. *. 


A. Any individual of competent legal capacity may procure or effect an insurance contract upon 
his own life or body for the benefit of. any person. No person shall procure or cause to be procured 
any insurance contract upon the life or body of another individual unless the benefits under such 
contract are payable to the individual insured or his personal representatives, or to a person hav- 
ing, at the time such contract was made, an insurable interest in the individual insured. 

B. Ifthe beneficiary, assignee or other payee under any contract made in violation of this sec- 
tion receives from the insurer any benefits thereunder accruing upon the death, disablement or 
injury of the individual insured, the individual insured or personal representative may maintain 
an action to recover such benefits from the person so receiving them. 

_C.. As used in this section, "insurable" interest as to such personal insurance means that every 
person has an insurable interest in the life, body and health of himself, if an individual, and in the 
life, body and health of other individuals as follows: 

(1) in the case of individuals related closely by blood or by law, a substantial interest en- 
gendered by love and affection; and 

(2) in the case of other persons, a lawful and pubaion dal economic interest in having the 
life, health or bodily safety of the insured individual continue, as distinguished from an interest 
which would arise only, or would be enhanced in value, by the death, disablement or injury of the 
individual insured. 

D, An individual party to a contract or option for purchase or sale of an interest in a business 
partnership or firm, or of shares of stock ofa corporation or of an interest in such shares, has an 
insurable interest in the life, body and health of each individual party to such contract and for the 
purposes of such contract only, in addition to any insurable interest which may otherwise exist as 
to such individual. 

E. An insurer shall be entitled to rely upon all statements, declarations and representations 
made by an applicant for insurance relative to the insurable interest of the applicant in the in- 
sured; and no insurer shall incur legal liability, except as set forth in the policy, by virtue of any 
untrue statements, declarations or representations so relied upon in good faith by the insurer. 


History: Laws 1984, ch, 127, § 334. ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — In- 
surable interest of brother or sister in life of sa tes. 60 
A.L.R.3d 98, 


59A-18-5. Insurable interest, life insurance; exception when certain 
institutions designated beneficiary. 


A. Life insurance contracts may be entered into in which the person paying the consideration 
for the insurance has no insurable interest in the life of the individual insured, where charitable, 
benevolent, educational or religious institutions or their agencies are designated irrevocably as 
the beneficiaries thereof. 

B. In making such contracts the person paying the premium shall make and sign the applica- 
tion therefor as owner, and shall designate irrevocably a charitable, benevolent, educational or 
religious institution or an agency thereof as the beneficiary or beneficiaries of such contract. The 
application shall be signed also by the individual whose life is to be insured. 

C. Nothing in this section shall prohibit any combination of the applicant, premium payer, 
owner and beneficiary from being the same person. 

D, Such a contract shall be valid and binding among the parties thereto, notwithstanding the 
absence otherwise of an insurable interest in the life of the individual insured. 


History: Laws 1984, ch. 127, § 335. ' ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references, — Estop- 


pel of, or waiver by, issuer of life insurance policy to assert 
defense of lack of insurable interest, 86 A.L.R.4th 828. 
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59A-18-6. Insurable interest, property. 


A. No contract of insurance of property or of any interest in property or arising from property 
shall be enforceable as to the insurance except for the benefit of persons having an insurable inter- 
est in the things insured as at the time of the loss. 

B. "“Insurable interest" as used in this section means any actual, lawful and substantial eco- 
nomic interest in the safety and preservation of the subject of the insurance free from loss, de- 
struction, pecuniary damage or impairment. 


History: Laws 1984, ch. 127, § 336. 985 P.2d 1183, cert. denied, 127 N.M. 391, 981 P.2d 1209, 
overruled in part by Sloan‘v, State Farm Mut. Auto. Ins. 
ANNOTATIONS Co., 2004-NMSC-004, 135 N.M. 106, 85 P.3d 230 . 

Test of insurable interest. — Any person has an in- Mobile home. a Insureds, who had an oral contract 
surable interest in property, by the existence of which he to purchase a mobile home and were co-obligors on a note 
will gain an advantage, or by the destruction of which he secured by the mobile home in which they were residing 
will suffer a loss, whether he has or has not any title in, when it was destroyed by fire, had an insurable interest in 
or lien upon, or possession of the property itself. Teague- the mobile home. Suggs v. State Farm Fire & Cas. Co., 833 
Strebeck Motors, Inc. v. Chrysler Ins Co.;1999-NMCA-109, F.2d 883 (10th Cir. 1987), cert. denied, 486 U.S. 1007, 108 
127 N.M. 603, 985 P.2d 1183, cert. denied, 127N.M.391, 8 Ct. 1782, 100 L.. Ed. 2d 196 (1988). Cy, 
981 P.2d 1209, overruled in part by Sloan v. State Farm Law reviews. — For annual survey of New Mexico in- 
Mut. Auto. Ins. Co., 2004-NMSC-004, 135 N.M. 106, 85 _——‘ Surance law, 19 N.M.L. Rev. 717 (1990). 

P3d 230; Am. Jur. 2d, A.L.R. and C.J.S. references. — Auto- 


mobile fire, theft, and collision insurance; Insurable inter- 
est in stolen motor vehicle, 38 A.L.R.4th 538. 
Fire insurance: insurable interest of one expecting to in- 


Contingent interests. — Even though a purchase 
agreement for an automobile dealership that was de- 
stroyed by fire was subject to approval by the bankrupte : ; 
ae Phin ciiebidee had an sige pala ben in the ates herit property or take by will, 52 A.L.R.4th 1273. 
erty if the agreement would in fact have been approved by Insurable interest in property of lessee with option to 
the court had there been no fire. Teague-Strebeck Motors, purchase property, 74 A.L.R.4th 883. 

Inc. v. Chrysler Ins, Co,, 1999-NMCA-109, 127 N.M. 603, 


59A-18-7. Power to contract for insurance; er aac of i insurance or 
annuity by minor. 


A. Any person of competent legal capacity may contract for insurance. 

B. Any minor not less than fifteen (15) years of age may, notwithstanding his minority, con- 
tract for annuities or for insurance upon his own life or health, or on the person of another 
individual in whom the minor has an insurable interest. Such a minor shall, notwithstanding 
such minority, be deemed competent to exercise all rights and powers with respect to or under 
any such contract as might be exercised by an individual of full legal age, and may at any time 
surrender his interest in any such contract and give valid discharge for any benefit accruing or 
money payable thereunder. Such a minor shall not, by reason of his minority, be entitled to re- 
scind, avoid or repudiate the contract, nor to rescind, avoid or repudiate any exercise of a right or 
privilege thereunder, except that such a minor not otherwise émancipated, shall not be bound by 
any unperformed agreement to pay by promissory note or otherwise, any premium on any such 
annuity or insurance contract. Any annuity or insurance contract procured by or for a minor un- 
der this subsection shall be made payable either to the minor or his estate or to a person having 
an insurable interest in the minor's life. 


History: Laws 1984, ch, 127, § 387. ANNOTATIONS 
Am, ‘Jur. 2d, A.L.R. and C.J.S. references, — 44 


C.J.S. Insurance § 348. 
59A-18-8. Consent of insured; life, health insurance. 


No life or health insurance contract upon an individual, except a contract of group life insur- 
ance or of group or blanket health insurance, shall be made or effectuated unless at the time of the 
making of the contract, such individual applies therefor or has consented thereto in writing, except 
in the following cases: 
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A. Aspouse may effectuate such insurance upon the other spouse; " 

B. Any person having an insurable interest in the life of a minor, or any person upon whut 
a minor is dependent for support and DHBILERANICE, may pine ab insurance upon the i of or 
pertaining to such minor; and © 

C. Family policies may be issued insuring any two (2) or more members of a family on an ap- 
plication signed by either parents: a dad ogi a guardian, or by a husband or wife. 


History: Laws 1984, ch. 127, § 338. policy on his life and believes that he is thereby insured, 
permitting the insurance company to avoid liability 
ANNOTATIONS , when the insured dies would not further the purpose 


of this section, which is to protect the insurer against 
speculation on his life and foul play. Jackson Nat'l Life 
Ins, Co. v. Receconi, 1992-NMSC-019, 113 N.M. 403, 827 
P.2d 118. 


Where unsigned insurance policy enforceable. 
— Insurance policy was not void or otherwise unenforce- 
able because the insured did not sign the application or 
consent. to the policy in writing. Where the insured con- 
sents to, and even directs, procurement of an insurance 


59A-18-9. Alteration of application; life, health insurance. 


No alteration of any written application for any life or health insurance policy or annuity con- 
tract shall. be made’ by any person:other than the applicant without his written consent, except 
that insertions may be made by the insurer for administrative purposes only in such manner as to 
indicate clearhy that such insertions are not to be ascribed to the applicant. ; 


History: Laws 1984, ch. 127, § 339. 


59A-18-10. Application as evidence. 


A. ‘The insured shall not be bound by any statement made in the application, and no ‘applica- 
tion for issuance of any life or health insurance policy or annuity contract shall be admissible in 
evidence in any action relative to such policy or contract, unless a true copy of the application was 
attached to or otherwise made a part of the policy or contract when issued. This subsection es 
not apply to industrial life insurance policies. 

B. If any policy of life or health insurance or annuity contract delivered in this state is rein- 
stated or renewed, and the insured, beneficiary, annuitant or assignee of the policy or contract 
makes written request to the insurer for a copy of the application, if any, for such reinstatement or 
renewal, the insurer shall, within fifteen (15) days after receipt of such request at its home office or 
any of its branch offices, deliver or mail a copy of the application to the person making the request. 
If such copy is not so delivered or mailed, the insurer shall be precluded from introducing the ap- 
plication as evidence in any action or proceeding based upon or involving such policy or contract 
or its reinstatement or renewal. If such a request is from a beneficiary or assignee, , the time within 
which the insurer is required to furnish a copy of the application shall not begin to’run until after 
receipt of evidence satisfactory to the insurer of the beneficiary's or assignee's vested interest in 
the policy or contract. : 

C. As to kinds of insurance other than life or health insurance or annuity contract, no appli- 
cation for insurance signed by or on behalf of the insured shall be admissible in evidence in any 
action between the insured and the insurer arising out of the policy so applied for, if the insurer 
has failed, at expiration of thirty (30) days after receipt by the insurer at its home office or branch 
office, of a written demand therefor by or on behalf of the insured, to furnish to the insured a copy 
of the application reproduced by any legible means. 


History: Laws 1984, ch. 127, § 340. as to abtadhitg copy of doplicatian to, or making if part of 
ANNOTATIONS policy, 18 A.L.R.3d 760. | 


Am. Jur, 2d, A.L.R. and CJS, references. — Suf- 
ficiency of insurer's compliance with statutory requisites 
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59A-18-11. Representation in application. 


A. The insured shall not be bound by any statement made in an application for a policy unless 
a copy of such application is attached to or endorsed on the policy when issued as a part thereof. If 
any such policy delivered or issued for delivery to any person in this state shall be reinstated or re- 
newed and the insured or the beneficiary or assignee of such policy shall make,.written request to 
the insurance company for a copy of the application, if any, for such reinstatement or renewal, the 
insurance company shall within fifteen days after the receipts of such request at its home office or 
any branch office of the insurance company, deliver or mail to the person making such request, a 
copy of such application. If such copy shall not be so delivered or mailed, the insurance company 
shall be precluded from introducing such application as evidence in any action or proceeding based 
upon or involving such policy or its reinstatement or renewal. 

B. No alteration of any written application for any such policy shall be made by any person 
other than the applicant without his written consent, except that insertions may be made by the 
insurance company, for administrative purposes only, in such manner as to indicate clearly that 
such insertions are not to be ascribed to the applicant. 

C. The falsity of any statement in the application for any policy covered by this Code may not 
bar the right to recovery thereunder unless such false statement materially affected either the ac- 


ceptance of the risk or hazard assumed by the insurance company. 


History: Laws 1984, ch. 127, § 341. 
ANNOTATIONS 


Material misrepresentation renders policy void- 
able, — The general rule, and the rule consistent with 
principles of contract and the duty of fair dealing, which 
is the duty imposed upon both the insurer and the in- 
sured, is that if misrepresentations be made, or informa- 
tion withheld, and such be material to the contract, then 
regardless of whether the party acted fraudulently, neg- 
ligently or innocently, the insurer is entitled to void the 
policy, in the absence of waiver or estoppel. Modisette v. 
Foundation Reserve Ins. Co,, 1967-NMSC-094, 77 N.M: 
661, 427 P.2d 21. 

Regardless of intent. — Action for death benefit un- 
der certificate of fraternal benefit insurance was defeated 
by fact that insured, being then pregnant and afterward 
dying as result thereof, falsely, though innocently, war- 
ranted in application for insurance that she was not preg- 


nant. Vigil v. American Ins. Union, 19382-NMSC-065, 37 - 


N.M. 44, 17 P.2d 936. 

Representation or concealment of fact is ma- 
terial if it operates as an inducement:to the insurer to 
enter into the contract, where, except for such induce- 
ment, it would not have done so, or would have charged a 
higher premium. Modisette v. Foundation Reserve Ins. Co., 
1967-NMSC-094, 77 N.M. 661, 427 P.2d 21. 

When it is determined that the insurer's conduct would 
not have been altered in either accepting the risk, or in the 
premium that would have been charged, the conclusion 
follows that the policy should not be cancelled for fraud. 


Tsosie v. Foundation Reserve Ins, Co., 1967-NMSC-095, 77 


N.M. 671, 427 P.2d 29. 


Effect of insurer's agent's misstatement. — Insurer 
is not relieved from liability by reason of misstatements 
as to health of insured in application made out by insur- 
er's agent and signed by insured without reading, though 
copy of application, as required by statute, is attached 


_to policy when delivered, and was not read by insured, 


Griego v. New York Life Ins. Co., 1940-NMSC-029, 44 N.M. 
330, 102 P.2d 31. 

Effect of agent's disregard of information. — Aside 
from any question which may be present as to the effect 
of the failure of insurer's agent to make further inquiry 
to avoid being misled, the agent's disregard of the infor- 
mation that was given may properly be considered by the 
court in determining the issue of materiality and reliance, 
Tsosie v. Foundation Reserve Ins. Co., 1967-NMSC- 095, 77 
N.M. 671, 427 P.2d 29. 

Materiality is factual question. — The engedics 
of materiality or reliance by the defendant ordinarily is 
for the trier of facts, and the burden of proof is on the in- 
surance company. Tsosie v. Foundation Reserve Ins. Co,, 
1967-NMSC-095, 77 N.M. 671, 427 P.2d 29. 

Knowledge prerequisite to waiver or estoppel. — 
An insurer may waive its right to assert a forfeiture, or be 
estopped from asserting this right. Before an insurer can 
be held to have waived, or be estopped from asserting a 
right of forfeiture, it must have had knowledge of the facts, 
Modisette v. Foundation Reserve Ins. Co., 1967- NMSC-094, 
77 N.M. 661, 427 P.2d 21. 

Am. Jur. 2d, A.L.R. and C.J.S. nefoendég, — In- 
sured's statement, in application for life or health insur- 
ance or its reinstatement, that he is in good health, as 
absolute representation of, or mere statement of, his good 
faith belief in his good health, 26 A.L.R.3d 1061. 


59A-18-12. Filing of forms and classifications; review of effect upon 


insured. 


A. An insurance policy, health care plan or annuity contract shall not be delivered or issued for 
delivery in this state, nor shall an assumption certificate, endorsement, rider or application that 
becomes a part of a policy or health care plan be used, until a copy of the form and the classifica- 
tion of risks pertaining to the policy or health care plan has been filed with the superintendent. 
Except for a filing for health insurance or health care plan rates, a filing shall be made at least 
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59A-18-12 INSURANCE CODE 59A-18-12 


sixty days before its proposed effective date. A filing made pursuant to this section shall not be- 


come effective nor shall it be used until approved by the superintendent. pursuant to Section 59A- 
18-14 NMSA 1978, at which time it may be used. A filing related to health insurance or health 
care plan or rates shall be subject to the provisions of Section 5 [59A-18-13 NMSA 1978] of this 
2011 act. A filing for any kind of insurance other than life insurance, health care plans or health 
insurance, as defined in the Insurance Rate Regulation Law, shall be deemed to meet the require- 
ments of Chapter 59A, Article 18 NMSA 1978 to’ become effective unless disapproved pursuant to 
Section 59A-18-14 NMSA 1978 by the superintendent before the cpnetition of the waiting — 
or an extension of the waiting period; provided; that: 

(1) this’ ‘subsection shall not apply ‘a8 to policies, contracts, endorsements or riders of 
unique and special character not for general use or offering but designed and ss at solely as toa 
particular insured or risk; 

(2) ifthe superintendent has exempted a person or a alas of persons or a market ségmént 
from a part or all of the provisions of the Insurance Rate Regulation Law pursuant to Subsection 
C of Section 59A-17-2 NMSA°1978, the superintendent also may exempt by rule that person, class 
of persons or market segment from a part or all of the provisions of this subsection; 

(3) an‘insurer subject to the Insurance Rate Regulation Law may authorize ‘an davisdky 
organization to file policy forms, endorsements and other contract language and related attach- 
ment rules on its behalf. Reference filings shall‘be made prior to their use or by other methods the 
superintendent may allow by rule; and 

(4) the superintendent may, by rule, exempt various lines and kinds of commercial insur- 
ance, as defined in the Par ghia Rate Regulation Law, from some or all of the requirements of this 
subsection. 

B. A workers’ compensation insurance policy covering a risk arising from the employment of a 

worker performing work for an employer in New Mexico when that employer is not domiciled in 
New Mexico shall not be issued or become effective, nor shall any endorsement or rider covering 
such a risk be issued or become effective, until a copy of the form and the classification. of risks 
pertaining thereto have been filed with the superintendent. 

C. An insured, a beneficiary or, in the public interest of the state, the attorney general, may 
in writing request the insurer to review the manner in which its filing has been applied as to in- 
surance or health care plan afforded the insured, the beneficiary, or the attorney general. If the 
insurer fails to make a review and grant:appropriate relief within thirty days after the request is 
received, the insured, the beneficiary or the attorney general may file.a written complaint and re-. 
quest for a hearing with the superintendent stating grounds relied upon. If the complaint charges 
a violation. of the Insurance Code and the superintendent finds that the complaint was made in 
good faith and that the insured, the beneficiary or the attorney general would be aggrieved if the 
violation is proved, the superintendent shall hold a hearing, with notice to the insured, the ben- 
eficiary or the attorney general and insurer stating the grounds of complaint. If upon the hearing 
the superintendent finds the complaint justified, the superintendent shall order the insurer to 
correct the matter complained of within a reasonable time specified but not less than twenty days 
after a copy of the order was mailed to or served upon the insurer. 

D. All-filings submitted pursuant to this section shall be filed electronically, The superinten- 
dent may designate an entity to receive the electronic filings submitted pursuant to this section: 

E. As used in this section, "health insurance" or "health care plan" means a hospital and medi- 
cal expense-incurred policy, plan or contract ‘offered by a health insurer; nonprofit health service 
provider; health maintenance organization; managed care organization; or provider service orga- 
nization; "health insurance" or "health care plan" does not include an individual policy intended 


to supplement major medical group-type coverage such as medicare supplement, long-term care, . 


disability income, specified disease, accident-only, hospital indemnity or any other limited-benefit 
health insurance policy. 


History: Laws 1984, ch. 127, § 342; 1987, ch. 244, § 9; Cross references, — For existing forms and filings, see 


1988, ch. 119, § 4; 1993, ch. 320,'§ 57; 2002, ch. 64, § 1; notes following 59A-5-21 NMSA 1978. 
2003, ch. 202, § 11; 2007, ch. BOK § 86; 2009, ch. 182, § The 2011, amendment, effective. January 1, 2012, 
2: 2011, ch, 144, § 2, ott! sa added healthcare plans to the list of contracts that must 


be filed with the superintendent; provided that a filing 
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for health insurance or health care plan rates is subject 
to the requirements of Section 5 of this act; permitted a 
beneficiary and the attorney general to request reviews 
and hearings on the manner in which a filing has been 
applied to insurance and health plans; and added a defini- 
tion of "health insurance" or "health care plan". 

The 2009 amendment, effective June 19, 2009, added 
Subsection D. 

The 2007 amendment, effective July 1, 2007, provided 
that a filing, except for life or health insurance, meets the 
requirements of Chapter 59A, Article 18 NMSA 1978 to 
become effective unless disapproved by the superinten- 
dent prior to expiration of the waiting period or an exten- 
sion of the waiting period and adds new Paragraphs’ (3) 
and (4) of Subsection A. 

The 2008 amendment, effective June 20, 2008, in Sub- 
section A, substituted "An" for "No" at the beginning, sub- 
stituted "A" for "No" at the beginning of the third sentence, 
inserted "not" following "this section shall", inserted "at 
which time it may be used" following "Section 59A-18-14 


THE INSURANCE CONTRACT 


59A-18-13.1 


NMSA 1978"; substituted "a part" for "any" twice in Para- 
graph A(2); in Subsection B, substituted "A" for "No" at the 
beginning, inserted "not" following "New Mexico shall". 

The 2002 amendment, effective March 4, 2002, re- 
wrote the last sentence of Subsection A as a proviso, desig- 
nating the existing provisions as Paragraph (1), and add- 
ing Paragraph (2). 

The 1998 amendment, effective June 18, 1993, in- 
serted "assumption certificate’ preceding "endorsement" 
in the first sentence in Subsection A. 


ANNOTATIONS 


Effect of failure to file form. — An insured's rejection 
of uninsured motorist coverage was not.a nullity because 
the application form with its rejection language and the 
declarations page were never submitted for approval un- 
der this section. Vigil v. Rio Grande Ins., 1997-NMCA-124, 
124 N.M, 324, 950 P.2d 297. | 


59A-18-13. Approval or disapproval of health insurance forms. 


A... With policy, endorsement, rider and application forms and classification of risks filed by the 
insurer with the superintendent under Section 59A-18-12 NMSA 1978 as to health insurance and 
health care plans, the insurer shall also file with the superintendent its rates applicable to such 
health insurance forms. An insurer shall not use any form that has not been approved by the su- 
perintendent or that is not in effect in accordance with Section 59A-18-14 NMSA 1978. 

B. All filings submitted pursuant to this section shall be filed electronically. The superin- 
tendent may designate an entity to receive the cles pne filings submitted pursuant to this 


section. 


History: Laws 1984, ch. 127, § 343; 1987, ch. 244, § 
10; 2008, ch. 397, § 1; 2009, ch. 182, § 3; 2011, ch, 144, 
§ 3. 

Cross references. — For existing forms and filings, see 
notes following 59A-5-21 NMSA 1978, 

The 2011 amendment, effective January 1, 2012, 


and eliminated the sixty day period before an increase. in 
health insurance premiums may become effective. 

The 2009 amendment, effective June 19, 2009, added 
Subsection C, 

The 2003 amendment, effective June 20, 2003, in- 
serted the Subsection A designation and added Subsec- 
tion B. 


required insurers of health care plans to file their rates 


59A-18-13.1. Adjusted community rating. 


‘A. Every insurer, fraternal benefit society, multiple employer welfare arrangement, health 
maintenance organization or nonprofit health care plan that provides primary health insurance or 
health care coverage insuring or covering major medical expenses shall, in determining the initial 
year's premium charged for an individual, use only the rating factors of age, geographic area of the 
place of employment and smoking practices, except that for individual policies the rating factor of 
the individual's place of residence may be used instead of the geographic area of the individual's 
place of employment. 

B. Separately for an insurer's individual and group policies, no person's rate shall exceed the 
rate of any other person with similar family composition by more than two hundred fifty percent of 
the lower rate, except that the rates for children under nineteen years of age or children nineteen 
to twenty-five years of age who are full-time students may have rates that are lower than the bot- 
tom rates in the two hundred fifty percent band. The rating factor restrictions shall not prohibit 
an insurer, multiple employer welfare arrangement, fraternal benefit society, health maintenance 
organization or nonprofit health care plan from offering rates that differ depending upon family 
composition. For the purposes of this subsection, "family composition" refers only to whether cov- 
erage covers an individual or a family. 

C. The provisions of this section do not preclude an insurer, multiple employer welfare ar- 
rangement, fraternal benefit society, health maintenance organization or nonprofit health care 
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plan from using health status or occupational or industry classification in establishing the amount 
a large group health benefits plan may be charged for coverage. 
D,. As used in Subsection C of this section, "health status" does not include genetic information. 
E. The superintendent shall adopt regulations to implement the provisions of this section. © 


History: Laws 1994, ch. 75, § 26; 1997, ch. 22, § 1; 
1997, ch, 243, § 18; 1998, ch, 41, § 1; 2010, ch. 95, § 1; 
2019, ch, 259, § 1. 

The 2019 amendment, effective June 14, 2019, re- 
moved provisions that provided for gender-based pre- 
mium rates, and revised certain provisions to align with 
federal law; in Subsection A, after "society,", added "multi- 
ple employer welfare arrangement", after "factors of age,", 
deleted "gender pursuant to Subsection B of this section"; 
deleted Subsection B and redesignated former Subsec- 
tions C through F as Subsections B through E, respec- 
tively; in Subsection B, after the subsection designation, 
added "Separately for an insurer's individual and group 
policies", after "prohibit an insurer,", added "multiple em- 
ployer welfare arrangement", and after "family composi- 
tion.", added "For the purposes of this subsection, ‘family 
composition' refers only to whether coverage covers an 
individual or a family"; in Subsection C, in the introduc- 
tory clause, after "insurer,";/added "multiple employer 
welfare arrangement", deleted Paragraph C(1) and para- 
graph designation "(2)", after "the amount", deleted "an 
employer may be charged for coverage under the group 
health plan" and added "a large group health benefits 
plan may be charged for coverage"; ‘and in Subsection D, 
after "Subsection", deleted "D" and added "C". 

The 2010 amendment, effective May 19, 2010, in Sub- 
section A, after "use only the rating factors of age, gen- 
der", added "pursuant to Subsection B of this section"; in 


Subsection B, after "rates in the age group by more than", 
deleted "twenty percent of the lower rate, and no persons 
rate shall" and added the remainder of the sentence, in- 
cluding Paragraphs (1) through (4); designated the former 
second paragraph in Subsection B. as Subsection C; and 
in Subsection C, in the first sentence, added "No person's 
rate"; in the second.sentence, after "restrictions shall not 
prohibit an insurer", added "fraternal benefit"; after "soci- 
ety,", added “health maintenance"; after "organization or", 
added "nonprofit health care"; and relettered the succeed- 
ing subsections accordingly. 

The 1998 amendment, effective March 6, 1998, redes- 
ignated the second and third sentences of Subsection Aas 
Subsection B; added Subsection C; and redesignated Sub- 
section B as Subsection D. 

The 1997 amendment, effective April 11, 1997, in 
Subsection A, deleted "Until July 1, 1998" from the be- 
ginning, inserted "except that for individual policies the 
rating factor of the individual's place of residence may 
be used instead of the geographic area of the individual's 
place of employment" at the end of the first sentence, and 
inserted "or children aged nineteen to twenty-five who are 
full-time students" following "under the age of nineteen" 
in the second sentence; deleted former Subsection B relat- 
ing to charging the same premium for the same coverage 
regardless of medical risk, job risk, or gender; and redeésig- 
nated former Subsection C as Subsection B. 


59A-18-13.2. Health insurance; health care plan rates filing 


requirements. 


A. All health insurance or health care plan rates filed by an insurer with the superintendent 
pursuant to Section 59A-18-12 NMSA 1978 shall include all related forms. 

B, An insurer shall not use a rate without prior approval of the superintendent pursuant to 
Section 6 [59A-18-13.3 NMSA 1978] of this 2011 act and compliance with the provisions of that 
act. 

C. Upon making a filing pursuant to Subsection A of this section, an insurer shall provide 
written notice to policyholders and beneficiaries potentially affected by the insurer's filing. The 
language of the notice shall meet the minimum language simplification standards in the Policy 
Language Simplification Law [59A-19-1 NMSA 1978]. The insurer shall provide, at a minimum, 
the following in its notice: 

(1) asummary of the rates, including any percentage changes i in the rates; 

(2) asummary of all related form changes; 

(3). an explanation of form and rate changes; and 

(4) the policyholder or beneficiary rights under the Insurance Code [59A-1-1 NMSA 1978], 
including the right to comment on the filing for the thirty days following the posting on the divi- 
sion's web site as required by Subsection D of this section. | 

D,. Within twelve days of the filing, the superintendent shall make available on the division's 
web site in language that shall meet the minimum language simplification standards in the Policy 
Language Simplification Law the following information provided by the insurer that relates to 
each block of business included in the filing: | 

(1) the information required by Subsection C of this section; 

(2) the proposed rates; 

(3) a brief description of how the revised rates were determined, including the general 
description and source of each assumption used; 
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(4) the expected medical loss ratio and, for blocks of business in existence for at least three 
years, the medical loss ratio for the three years preceding the date of filing, accompanied by sup- 
porting information as to how the blocks of business will meet the requirements for medical loss 
ratio in state and federal law; 

(5) if medical costs, including utilization and compensation rates, are alleged to justify a 
rate increase, the filing shall identify in the aggregate the types of expenditures in those catego- 
ries that support the premium rate increase in the geographic area covered; 

(6) for blocks of business in existence for at least three years, premium revenues, claims 
history, losses and reserves for the three years preceding the date of ae accompanied by sup- 
porting documentation; and 

(7). whether the insurer has ceased to actively offer or sell to new applicants a block of 
business for which it seeks a rate increase. 

E. Regarding an insurer's overall insurance operations in the state for the three years preced- 
ing the date of filing, the superintendent shall make available on the division's web site, at a mini- 
mum, the following information that the insurer provides: 

(1) alist detailing which blocks of business are open and which are closed tonew etéalment: 

(2) reserves and surpluses for all product lines sold in the state and a reasonable estimate 
of the expected reserves and surpluses; and 

(3) . changes in total medical and administrative costs over the previous three years. 

F. The superintendent shall post a link on the division's web site to the most recent annual 
financial statement and actuarial memorandum that the insurer has filed with the division. 

G.. Notwithstanding any other provision of this section, upon request by an insurer, the super- 
intendent may exempt from disclosure any part of the filing that the superintendent determines 
to contain proprietary information and that would, if disclosed; harm competition. Pending’ the 
superintendent's determination under this subsection, the superintendent shall not disclose the 
part of a filing that is the subject of an insurer's request. 

H. On the date that the superintendent posts a filing pursuant to Subsection D of this section, 
the superintendent shall open a thirty-day public comment period for policyholders and the gen- 
eral public, during which the policyholders and the general public may make comments online or 
in writing. The superintendent shall post on the division's web site in a manner easily accessible 
to the public all comments made during the thirty-day public comment period. 

I. All filings submitted pursuant to this section shall be filed electronically. The superinten- 
dent may designate an entity to receive the electronic filings submitted pursuant to this section. 

J. Asused in this section, "health insurance" or "health care plan" means a hospital and medi- 
cal expense-incurred policy, plan or contract offered by a health insurer; nonprofit health service 
provider; health maintenance organization; managed care organization; or provider service orga- 
nization; "health insurance" or "health care plan" does not include an individual policy intended 
to supplement major medical group-type coverage such as medicare supplement, long-term care, 
disability income, specified disease, accident-only, hospital indemnity or any other limited-benefit 
health insurance policy. 


History: Laws 2011, ch. 144, § 5. Effective dates. — Laws 2011, ch. 144, § 14 made 
Laws 2011, ch. 144, § 5 effective January 1, 2012. 


59A-18-13.3. Health insurance filings; grounds and procedure for 
approval or disapproval. 


A. The superintendent shall issue a final order within sixty days of the filing date for health 
insurance filings made on rates. The superintendent shall consider any public comment made pur- 
suant to Subsection H of Section 59A-18-13.2 NMSA 1978. The superintendent shall i issue findings 
and shall approve any rates on the following grounds: 

(1) the proposed rate is in compliance with federal law and the Insurance Code; 
(2) the proposed rate does not contain, or incorporate by reference, any inconsistent, am- 
biguous or misleading clause, exception or condition that deceptively affects the risk purported to 
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be assumed in the general coverage of the contract or that encourages misrepresentation of the 
policy or its benefits; 

(8) the proposed rate is actuarially sound set is sippdrtdd by the actuarial armani ee 
submitted; 

(4) the proposed rate is reasonable, not excessive or inadequate and not unfairly acne 
natory; and 

(5) the proposed riebe is based upon administrative expenses that are sree by federal 
and state law. 

B. In order to determine whether the proposed rates are reasonable, ooet iecobeihian sound and 
based on reasonable administrative expenses, the superintendent shall consider, at a minimum: — 

(1) the financial position of the insurer's insurance operations in the state, including sur- 
plus and reserves as reported in the latest three years' financial statements filed by the insurer; 

(2) information provided to the superintendent for calculation of the amount: of the in- 
surer's direct: services reimbursement pursuant to Section 59A-22-50, ne an23Gh 10, 59A-46-51 [re- 
pealed] or 59A-47-46 NMSA 1978 [repealed]; 

(3) any anticipated change in the number of enrollees if the proposed rated is approved; 

(4) «changes to covered benefits or health benefit plan design;, 

(5) the insurer's compliance with all federal and state requirements for pooling risk and 
for participation in risk adjustment programs in effect under federal and state law; and 

(6) . the.reliability and accuracy of the information provided in order to assure a meaning. 
ful review. 

C. No final order shall be issued until after the close of the BEune BereiRety period pursuant ws 
Subsection Hof Section 59A-18-13.2 NMSA 1978: 

D.. Imrate filings for which the superintendent holds a hearing on reconsideration pelea to 
Section 59A-4-15 NMSA 1978, the superintendent shall issue a final order within sixty days of the 
hearing. 

E.. A final order of the superintendent under this section may be appealed to the court of ap- 
peals pursuant to the provisions of Section 59A-18-13.5 NMSA 1978 within twenty days. 

F, As used in this section, "health insurance" or "health care plan" means a hospital and medi- 
cal expense- incurred policy, plan or contract offered by a health insurer; nonprofit health service 
provider; health maintenance organization; managed care organization; or provider service orga- 
nization; "health insurance" or "health care plan" does not include an individual policy intended 
to supplement major medical group-type coverage such as medicare supplement, long-term care, 


disability income, specified disease, accident-only, hospital indemnity or any other limited- apes 


health insurance policy: 


History: Laws 2011, ch. 144, § 6; 2013, ch, 74, § 28. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
2021, ch. 108, § 37 repealed 59A-46-51 and 59A-47-46 
NMSA 1978. 

The 2013 amendment, effective March 29, 2013, pro- 
vided for appeals from orders of the superintendent of in- 
surance to the court of appeals; in Subsection A, in the 


59A-18-13.4,. Repealed. 


Repeals. — Laws 2013, ch. 74, § 40 repealed 59A- 
18-13.4 NMSA 1978, as enacted by Laws 2011, ch. 144, 
§ 7, relating to review of health insurance or plan rates, 
appeals to the public regulation commission, hearings, 


second sentence of the introductory paragraph, after "Sec- 
tion", deleted "5 of this 2011 act" and added "59A-18-13.2 
NMSA 1978"; in Subsection C, after "Section", deleted "5 
of this 2011 act" and added "59A-18-13.2 NMSA 1978"; 
and in Subsection EK, after "appealed to the", deleted "com- 
mission" and added "court of appeals" and after "Section", 
deleted "7 of this 2011 act" and added "59A-18- 13. 5 NMSA 
1978". 


hearing examiner and findings, effective March 29, 2013. 
For provisions of former section, see the 2012 NMSA weal a 
on NMOneSource.com. 


59A-18-13.5. Review of health insurance or plan rates; appeal to court. 
of appeals from superintendent. 


A. In a matter arising from an order of the superintendent on appeal pursuant to if, 59A- 
18-13.3 NMSA 1978, an aggrieved party may appeal to the court of appeals. 
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B. The court of appeals shall consider the superintendent's order on:appeal and reverse the 


order only if the court determines: 


(1) after evaluation of the record of evidence as a whole, that the superintendent's decision 
was not based on substantial evidence as to whether the proposed rates are reasonable, actuari- 
ally sound and based on reasonable administrative expenses; 

(2) that the superintendent's decision was arbitrary, capricious or an abuse of discretion; 


or 


(3) that the superintendent's decision on appeal is otherwise not in accordance with law. 


History: Laws 2011, ch. 144, § 8; 2013, ch. 74, § 24. 

The 2013 amendment, effective March 29, 2018, pro- 
vided for appeals from the decisions of the superintendent 
of insurance to the court of appeals; in the title, after "ap- 
peal to", changed "supreme court", to "court of appeals", 
and deleted "commission" and added "superintendent"; in 
Subsection A, after "order of the", deleted "commission" 
and added "superintendent", after "Section", deleted "7 of 
this 2011 act" and added "59A-18-13.8 NMSA 1978", after 


"appeal to", deleted "supreme", and after "court", added "of 
appeals"; in Subsection B, in the introductory sentence, 
deleted "supreme", after "court", added "of appeals", after 
"consider the", deleted "commission's " and added "super- 
intendent's", after. | ‘reverse the", deleted "commission's" 
and after "reverse the order", deleted "on appeal", and af- 
ter "only if the", deleted "supreme"; and in Paragraphs (2) 
and (8) of Subsection B, deleted "commission's" and added 
"superintendent's" 


59A-18-13.6. Pooling of closed blocks of business. 


For the purpose of determining the rate of any policy within a closed block of business, the su- 
perintendent may require an insurer to pool the experience of a closed block of business with all 
appropriate blocks of business that are not closed in accordance with Section 59A-18-13.1 NMSA 
1978. An insurer shall not apply a rate penalty or surcharge beyond that which reflects the experi- 
ence of a pool combined in accordance with this section. 


Effective dates. — Laws 2011, ch. 144, § 14 made 


History: Laws 2011, ch. 144, § 9. 
Laws 2011, ch. 144, § 9 effective January 1, 2012. 


59A-18-14. Grounds, procedure for disapproval. 


A. The superintendent shall review any filing, except any filing by a health insurance issuer 
for a change in rate, made pursuant to Section 59A-18-12 or 59A-18-13 NMSA 1978 within sixty 
days of the filing date. The superintendent shall approve any form if the superintendent finds that 
it complies with the Insurance Code [59A-1-1 NMSA 1978] and shall disapprove any form, clas- 
sification of risks or rate only on one or more of the following grounds: 

(1) ifthe form is in any respect in violation of or does not comply with the Insurance Code; 

(2) ifthe form contains, or incorporates by reference where such incorporation is otherwise 
permissible, any inconsistent, ambiguous or misleading clauses or exceptions and conditions that 
deceptively affect the risk purported to be assumed in the general coverage of the contract, or that 
encourage misrepresentation of the policy or its benefits; 

(3) if the benefits offered are unreasonably restricted in relation to the premium charged; 

(4) ifthe form has a title, heading or other indication of its provisions that is misleading or 
if the form is printed in such type or manner of reproduction as to be difficult to read; or 

(5) if purchase of the form is being solicited by advertising, communication or dissemina- 
tion of information that is deceptive or misleading. 

B. Ifthe superintendent disapproves any form during the sixty-day review period, the superin- 
tendent shall give the insurer written notice of the disapproval, stating the grounds for the disap- 
proval. 

C. After expiration of the sixty-day review period referred to in Subsection A of this section or 
at any time after having approved a form, the superintendent may, after a hearing thereon, disap- 
prove a form or withdraw a previous approval on any of the grounds stated in Subsection A of this 
section, The superintendent's order issued on such hearing shall state the grounds for disapproval 
or withdrawal of previous approval and the date, not less than twenty days after the date of the 
order, when disapproval or withdrawal of approval shall become effective. 
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D. » Any filing for a rate by a health insurance issuer shall be reviewed pursuant to the provi- 
sions of Section 6 [59A-18-13.3 NMSA 1978] of this 2011 act. 

E. As used in this section, "health insurance issuer" means a health insurer; nonprofit health 
service provider; health maintenance organization; managed care organization; or provider service 
organization that offers a hospital and medical expense-incurred policy, plan or contract; "health 
insurance issuer" does not include a person that offers an individual policy intended to supple- 
ment major medical group-type coverage such as medicare supplement, long-term care, disability 
income, specified disease, accident-only, hospital indemnity or any other limited-benefit health 
insurance policy. 


History: Laws 1984, ch. 127, § 344; 1987, ch. 244, § 
11; 2011, ch. 144, § 4. 


the superintendent to disapprove classifications of risks; 
required rate filings by health insurance issuers to be re- 

The 2011 amendment, effective January 1, 2012, viewed pursuant to Section 6 [59A-18-13.3 NMSA 1978] 
exempted filings by health insurance issuers for rate of this act; and added a definition of “health insurance is- 
changes from review by the superintendent; permitted suer". 


59A-18-15. Repealed. 


Repeals. — Laws 2003, ch. 202, § 16 repealed 59A- 
18-15 NMSA 1978, as enacted by Laws 1984, ch, 127, § 


and associated penalties, effective June 20, 2003. For 
provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource.com. 


345, relating to use of disapproved health insurance forms 


59A-18-16. Continuation of coverage and conversion rights; accident 
and health insurance policies; notice. 


Subject to the provisions of the Health Insurance Portability Act [Chapter 59A, Article 23E 
NMSA 1978]: 

A. every accident and health insurance policy that provides neaetal: surgical and medical 
expense benefits and that is delivered, issued for delivery or renewed in this state on or after Janu- 
ary 1, 1985 shall provide: 

(1) if an individual policy, covered family members the right to continue such policy as the 
named insured or through a conversion policy upon the death of the named insured or upon the 
divorce, annulment or dissolution of marriage or legal separation of the spouse from the named 
insured; or 

(2) if a group policy: 

(a) each member or employee of the group insured the right to continue an coverage 
for a period of six months and thereafter through a conversion policy upon termination of member- 
ship or employment with the group insured; and 

(b) covered family members of an employee or member of the group insured the right 
to continue such coverage through a converted or separate policy upon the death of the member or 
employee of the group insured or upon the divorce, annulment or dissolution of marriage or legal 
separation of the spouse from the member or employee of the group insured. 

Where a continuation of coverage or conversion is made in the name of the spouse of the named 
insured or the spouse of the employee or member of the group insured, such coverage may, at the 
option of the spouse, include coverage for dependent children for whom the spouse has responsibil- 
ity for care and support; 

B, the right to a continuation of coverage or conversion pursuant to this section shall not ex- 
ist with respect. to any member or employee of the group insured or any covered family member 
in the event the coverage terminates for nonpayment of premium, nonrenewal of the policy or the 
expiration of the term for which the policy is issued. With respect to any member or employee of 
the group insured or any covered family member who is eligible for medicare or any other similar 
federal or state health insurance program, the right to a continuation of coverage or conversion 
shall be limited to coverage under a medicare supplement insurance policy as defined by the rules 
and regulations adopted by the superintendent; 

C. coverage continued through the issuance of a converted or separate policy shall be provided 
at a reasonable, nondiscriminatory rate to the insured and shall consist of a form of coverage then 
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being offered by the insurer as a conversion policy in the jurisdiction: where the person exercising 
the conversion right resides that most nearly approximates the coverage of the policy from which 
conversion is exercised. Continued and:converted coverages shall contain renewal provisions that 
are not less favorable to the insured than those contained in the policy from which the conversion 
is made, except that the person who exercises the right of conversion:is entitled only to have in- 
cluded a right to coverage under a medicare supplement insurance policy, as defined by the rules 
and regulations adopted by the superintendent, after the attainment of the age of eligibility for 
medicare or any other similar federal or state health insurance program; 

D. at the time of inception of coverage, the insurer shall furnish to each covered family member 
who is eighteen years of age or over and to each employee or member of the group insured a statement 
setting forth in summary form the continuation of coverage and conversion provisions of the policy; 

E. the insurer shall notify in writing each employee or member, upon that employee's or mem- 
ber's termination of employment or membership with the group insured, of the continuation and 
conversion provisions of the policy. The employer may give the written notice specified herein. 
The employer should notify the insurer of the employee's or member's change of. status and last 
known address. Under no circumstances shall the employer have any civil liability under the con- 
version provisions of the Insurance Code; 

F. the eligible employee or: member of the group insured or covered family member exercising 
the continuation or conversion right shall notify the employer or insurer and make payment of the 
applicable premium within thirty days following the date.of the notification given by the:insurer 
pursuant to Subsection E of this section. There shall be no lapse of coverage during the period in 
which conversion is available; 

G... coverage shall be provided through eintiriaticin or conversion without'additional evidence 
of insurability and shall not impose any preexisting CORLL, limitations or other contractual 
time limitations; 

H. _ benefits otherwise payable under a converted or separate policy may be reduced so they are 
not, during the first policy year of the converted or separate policy, in excess of those that would 
have been payable under the policy from which conversion is exercised. Benefits, if any, otherwise 
payable under a converted or separate policy are not payable for a loss claimed under the policy 
from which conversion is exercised; and 

I, \.any probationary or waiting period set forth in the odmanichsdl or riddsipbsxted policy is deemed to 
commence on the effective date of the applicant's coverage under the exiginal policy. 


History, Laws 1984, ch. 127, § 345.1; 1987, ch. 259, § 
18; 1997, ch. 243, § 19; 2019, oh. 259, § 2. 

The 2019 amendment, effective June 14, 2019, re- 
moved an exception to convertibility or conversion of a 
policy; in Subsection G, after "time limitations", deleted 
“other than those remaining unexpired under the policy 
or contract from which continuation or conversion is ex- 
ercised", 


The 1997 seid stl effective April 11, 1997, in- 
serted the introductory language at the beginning of the 
section, and made minor stylistic changes. bi 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Group 
insurance: construction, application, and effect of policy 
provision extending conversion privilege to employee af- 
ter termination of employment, 32 AT Riath 1037. 


a 


59A-18-16.1. Group coverage discontinuance <r replacement. 


The superintendent may promulgate reasonable rules.and regulations to establish require- 
ments for group coverage discontinuance and replacement. 


History: 1978 Comp., § 59A-18-16.1, enacted rine 
Laws 1993, ch, 320, § 58, 


59A-18-16.2. Health insurance or health plan form and rate filings; . 
superintendent; rulemaking; compliance with federal law. 


A. A small group health plan and a health insurance issuer or multiple employer welfare ar- 
rangement offering a small group or individual health insurance plan that provides benefits other 


than excepted benefits shall: 
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(1) provide the essential health ict ye defined by the superintendent under Subsection 
B of this section; 

(2) limit cost shaving for such coverage in accordance with Subsection D of this section; 
and 

(3) sibeiBol coverage without cost icine for preventive benefits in accordance with Sub- 
section E of this section. 

B. The superintendent shall define by rule the essential health benefits package to include at 
least the following general categories ‘and the items and services covered within the categories: 

(1) ambulatory patient services; 

(2) emergency services; 

(8) hospitalization; 

(4) maternity and anit 4 care; rola 

(5) mental health and substance use disorder services, including behavioral health treat- 
ment; 
(6) prescription drugs; 

(7) rehabilitative and habilitative services and devices; 
(8) laboratory services; 
' (9) preventive and wellness services and chronic disease mariagensénty and 

(10) pediatric services, including oral and vision care. 

C. In defining the essential health benefits pursuant to Subsection B of this section, the SupEtS 
intendent shall: 

(1) ensure that such essential health benefits reflect an appropriate balance among the 
categories described in that subsection, so that benefits are not unduly weighted Zale any cat- 
egory; 

(2) not make coverage decisions, determine reimbursement rates, establish incentive pro- 
grams or design benefits in ways that’ discriminate against hg bas because of their age, dis- 
ability or expected length of life; 

(3). take into account the health care needs of diverse segments of the ig ie includ- 
ing women, children, persons with disabilities and other groups; 

(4) ensure that health benefits established as essential not be subject to denial to indi- 
viduals against their wishes on the basis of the individual's age or expected length of life or of the 
individual's present or predicted disability, degree of medical dependency or quality of life; 

(5) provide that if a plan is offered through the New Mexico health insurance exchange, 
another health insurance plan offered through the New Mexico health insurance exchange shall 
not fail to be treated as a qualified health plan solely because the plan does not offer coverage of 
benefits offered through the standalone plan that are otherwise required; and 

(6) periodically update the essential health benefits under Subsection B of this section 6 
address any gaps in access to coverage or changes in the evidence base identified by the superin- 
tendent, 

D. A group health plan and a health insurance issuer offering a group or individual health in- 
surance plan shall not establish a restricted lifetime or annual limit on the dollar value of benefits 
for any participant or beneficiary with respect to benefits that are essential health benefits, as 
determined by the superintendent. The provisions of this subsection shall not be construed to pre- 
vent a group health plan or health insurance plan from placing annual or lifetime per-beneficiary 
limits on specific covered benefits that are not essential health benefits, to the extent that these 
limits are otherwise permitted under federal or state law. 

E. The superintendent shall adopt and promulgate rules specifying the maximum cost-sharing 


amounts for which an insured may be held liable for payment of covered benefits under any health - 


insurance plan that provides benefits other than excepted benefits, including deductibles, coinsur- 
ance, copayments or similar charge, and any other expenditure required of an insured individual 
with respect to essential health benefits covered under the plan, but not including premiums, bal- 
ance billing amounts for non-network providers or spending for non-covered services. 

F. Any rules that the office of superintendent of insurance intends to adopt and promulgate 
pursuant to this section shall be adopted no later than the first day of February of the year prior 
to the first plan year for which the rules would be effective. 
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G. A group health plan and a health insurance issuer offering a group or individual health 
insurance plan that provides benefits other than excepted benefits shall provide a bate for and 
shall not impose any cost-sharing requirements for: 

(1) items or services that have in effect a rating of "A" or "B" in the current recommenda- 
tions of the United States preventive services task force; 

(2) immunizations that have in effect a recommendation from the Ai committee on 
immunization practices of the federal centers for disease control and prevention, with respect to 
the insured for which immunization is considered; 

(3) with respect to infants, children and adolescents, preventive care and screenings pro- 
vided for in the comprehensive guidelines supported by the health resources and services admin- 
istration of the United States department of health and human services; and 

(4) with respect to women, additional preventive care and screenings to those described 
in Paragraph (1) of this subsection, as provided for in comprehensive guidelines supported by the 
health resources and services administration of the United States department of health and hu- 
man services. 

H. The provisions of Subsection G of this section shall not be construed to prohibit a health 
insurance plan or health insurance issuer from providing coverage for services in addition to those 
recommended by the United States preventive services task force or to deny coverage for services 
that are not described in this section. The superintendent shall establish by rule a minimum 
interval between the date on which a recommendation described in Paragraphs (1) and (2) of 
Subsection G of this section or a guideline under Paragraph (3) of Subsection G of this section is 
issued and the plan year with respect to which the requirement described in Subsection G of this 
section is effective with respect to the service described in such recommendation or guideline; pro- 
vided that the interval, shall not be less than one year from the date the federal recommendation 
or guideline is published, 

I. If a health insurance plan is offered as a qualified health plan through the New Mexico 
health insurance exchange, the insurer offering the qualified health plan shall also offer that plan 
through the health insurance exchange as a plan that restricts enrollment to individuals who, as 
of the beginning of a plan year, have not attained the age of twenty-one years. 

J. .The superintendent shall.adopt rules: 

(1). to define terms used regarding forms, rates, reviews and blocks of business that an 
insurer or health care plan submits in filing matters; 

(2). to govern any additional filing requirements the superintendent deems appropriate; 

(3) .to provide notice of hearings and the grounds on which the hearings have been re- 
quested; 

(4).to meet criteria for review in accordance with federal law; and 

(5) that the superintendent deems appropriate to carry, out,the provisions of Chapter 59A, 
Article 18 NMSA 1978. 

K, . Except as provided by state or federal rule or xs nothing in this section shall be construed 
to prohibit a healthinsurance carrier from appropriately using reasonable health care cost man- 
agement techniques: 

L. As used in this section, "excepted benefits" means benefits furnished pursuant to the follow- 
ing: 

(1) coverage-only accident or disability income insurance; 

(2). coverage issued as a supplement to liability insurance; 

(8) liability insurance; 

(4) workers' compensation or similar insurance; 

(5) automobile medical payment insurance; 

(6) .credit-only insurance; 

(7) coverage for on-site medical clinics; 

(8) other similar insurance coverage specified in regulations under which benefits for med- 
ical care are secondary or incidental to other benefits; 

(9) the following benefits if offered separately: 

(a) limited scope dental or vision benefits; 
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(b) benefits for long-term:care, nursing home care, home inane care, coring? 
based care or any:combination of those benefits; and . ) 
(c) other similar limited benefits specified:in regulations; 
(10). the following benefits, offered as independent noncoordinated benefits: 
(a) coverage only for a specified disease or illness; or 
“(b) hospital indemnity or other fixed indemnity insurance; and 
(11) the following benefits if offered as a'separate insurance policy: 
(a) medicare supplemental health insurance as saree pursuant to Settiown 1882(g) 
(1) of the Social Security Act; and ; 
(b). coverage supplemental to the coverage prdiédded pursuant to Chapter 55 of Title 
10 USCA and similar supplemental coverage provided to vefusasttain pursuant toa gtoup: health 
plan. ) | 


History: Laws 2011, ch. 144, § 12; 2019, ch. 259, § 3. revised certain provisions to\align with federal law; added 


The 2019 amendment, effective June 14, 2019, pro- new Subsections A through I and new subsection designa- 
vided a list of benefits and services that must be included tion "J,"; in Subsection J, redesignated former Subsections 
in group or individual health insurance plans, provided — A through E as Paragraphs J(1) through J(5), Te 
additional duties for the superintendent of insurance, and tively; and added new Subsections K and ties 5 


59A-18-17. Standard provisions, in geneihr: 


i 


A.. Insurance contracts shall contain such standard or uniform provisions as are required by 


applicable provisions of the Insurance Code [59A-1-1 NMSA 1978] pertaining to contracts iar eet 
ticular kinds of insurance. 

B. No policy shall contain a provision inconsistent with or contradictory to a standard or uni- 
form provision used or required to be used, but the superintendent may approve a substitute pro- 
vision that is, in the superintendent's opinion, not less favorable in any particular to the insured, 
owner or beneficiary than the provision otherwise required or that is parting) to besa with 
Chapter 594A; Article 19 NMSA 1978. 

C. Insurance coverage provided in residential property insurance olieied shall peoudd cover- 
age for the cost to repair or replace without deduction for depreciation. If the insured elects to 
effectuate repairs to the property by the insured's own self, a reasonable overhead io peal shall 
be allowed. 

D.: In lieu of the provisions required by the Insurance Code for contracts ‘for particu kinds 
of insurance, substantially similar provisions required by the laws of the domicile of a pirate or 
alien insurer may be used when approved by the superintendent. 

E. A policy issued by a’domestic insurer for delivery in another jurisdiction may contain ay 
provision required or permitted under the laws of such jurisdiction. 

F. To protect consumers as well as enhance the value of consumer information systems, the 
superintendent may specify minimum coverage provisions that’ homeowners insurance policies, 
private passenger non-fleet automobile insurance policies or other lines or kinds of insurance poli- 
cies that are priced in a consumer information system shall contain, provided that such minimum 
coverage provisions are contained in the majority of policies in force in New Mexico for that line 
or kind of insurance. An insurer that does not offer a policy that contains the minimum coverage 
provisions specified by the superintendent for a line or kind of insurance shall not be included in 
a consumer information system for that line or kind of insurance. The superintendent shall not 
compel an insurer to offer a policy containing minimum Aah aS be hay specified by the su- 
perintendent. 


History: Laws 1984, ch. 127, § 346; 1993, ch. 85, § 1; redesignated former’ a C and D’as Subsections 
2007, ch. 367,837. D and E, 

The 2007 amendment, effective July 1, 2007, added 
Subsection F. , ANN OTATIONS 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "Chapter 59A, Article 19 NMSA 1978" for "Ar- 
ticle 19 (policy language simplification) of the Insurance 
Code" at the end in Subsection B, added Subsection C, and 


Owned vehicle exclusion. — Where the owned ve- 
hicle exclusion of the insured's motor vehicle policy de- 
fined the insured to include the insured's spouse, the 
policy excluded coverage for the use by the insured of a 
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vehicle owned by the insured's spouse that was not listed 
on the insured's policy. Sheldon v. The Hartford Ins, Co., 
2008-NMCA-098, 144 N.M. 562, 189 P.3d 695. 

Regular use exclusion. — Where the insured could 
use his wife's vehicle whenever he wanted; the insured 
regularly used the vehicle in connection with his wife's 
business to make bank deposits, pick up items and run 
errands; and the vehicle was not listed on the insured's 


THE INSURANCE CONTRACT 


59A-18-21 


vehicle; policy excluded coverage for his wife's vehicle. 


Sheldon v. The Hartford Ins. Co., 2008-NMCA-098, 144 


N.M. 562, 189 P.3d 695. 

Superintendent possesses authority to approve 
substitute uninsured motorist endorsement that 
does not precisely conform to the endorsement prescribed 
in the uninsured motorist regulations. McMillian v. All- 
state Indem. Co., 2004-NMSC-002, 135 N.M. 17, 84 P.3d 65. 


policy, the regular use exclusion in the insured's motor 


59A-18-18. Charter, bylaw provisions. 


No policy shall contain any provision purporting to make any portion of the charter, bylaws or 
other constituent document of the insurer (other than the subscriber's agreement or power of at- 
torney of a reciprocal insurer) a part of the contract unless such portion is set forth in full in th 
policy. f 


History: Laws 1984, ch, 127, § 347. 


59A-18-19. Execution of policies. 


A. Every policy shall be executed in the name of and on behalf of the insurer by its officer, 
attorney-in-fact, employee or representative duly authorized by the insurer. 

B. A facsimile signature of any such executing individual may be used in lieu of an original 
signature. 

C. No policy which is otherwise valid shall be rendered invalid by reason of the apparent ex- 
ecution thereof on behalf of the insurer by the imprinted facsimile signature of an individual not 
authorized so to execute as of the date of the policy. 


History: Laws 1984, ch. 127, § 348. 


59A-18-20. Underwriters' and combination policies. 


A. Two (2) or more authorized insurers may jointly issue, and shall be jointly and severally 
liable on, an underwriters’ policy bearing their names. Any one insurer'may issue policies in the 
name of an underwriter's department and such policy shall plainly show the true name of the 
insurer. 

B. Two (2) or more insurers may, with the superintendent's approval, issue a combination pol- 
icy containing additional provisions substantially as follows: 

(1) that the insurers executing the policy shall be severally liable for the full amount of 
any loss or damage, according to the terms of the policy, or for specified percentages or amounts 
thereof, aggregating the full amount of insurance under the policy; and 

(2) that service of process, or of any notice or proof of loss required by such policy, upon any 
of the insurers executing the policy shall constitute service upon all such insurers, 

C. This section does not apply to cosurety obligations. 


History: Laws 1984, ch. 127, § 349. 


59A-18-21. Validity, construction of noncomplying forms. 


A.A policy delivered or issued for delivery after the effective date of the Insurance Code [59A- 
1-1 NMSA 1978] to any person in this state in violation of the Insurance Code but otherwise bind- 
ing on the insurer, shall be held valid, but shall be construed as provided in the Insurance Code, 

B. Any condition, omission or provision not in compliance with the requirements of the Insur- 
ance Code and contained in any policy, rider or endorsement issued after the effective date of the 
Insurance Code and otherwise valid shall not thereby be rendered invalid but shall be interpreted 
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and applied in accordance with such ‘condition, omission or provision as would have applied had 
the same been in full compliance with the Insurance Code. 


History: Laws 1984, ch, 127, § 350. because the insured did not sign the application or con- 
Effective dates. — Laws 1984, ch. 127, § 999 made the sent to the policy in writing. If the insured consents to, 
Insurance Code effective January 1, 1985. and even directs, procurement of an insurance policy on 
Cross references, — For existing forms and filings, see his life and believes that he is thereby insured, permitting 
notes following 59A-5-21 NMSA 1978. the insurance company to avoid liability when the Birr 
dies would not further the purpose of 59A-18-8 NMSA 

ANNOTATIONS 1978, which is to protect the insurer against speculation 


on his life and foul play. Jackson Nat'l Life Ins. Co, v. Rece- 


Where unsigned insurance policy enforceable. — “coni, 1992-NMSC-019, 113 NM. 403, 827 P.2d 118. 


Insurance policy was not void or otherwise unenforceable 


59A-18- 22. Binders: 


A. While acting within ‘tid scope of authority granted by the insurer, Baaierd or other opiate 
for temporary insurance may be made by a producer orally or in writing, and shall be deemed to 
include all the usual terms of the policy as to which the binder was given together with such appli- 
cable endorsements as are designated in the binder, except as superseded by the clear and express 
terms of the binder. 

B. No binder shall be valid beyond the issuance of the policy as to which given, or beyond 
ninety days for written binders, fifteen days for oral, from its effective date, whichever period is 
the shorter. 

C.... If the policy: has not baa phrtey a binder may. be extended or renewed beyond such ninety 
or fifteen days with the written approval of the insurer. 

D.. This section shall not apply.as to life or health insurances; and binders under the standard 
fire policy are governed by Section.492 of the Insurance.Code and not by this section. 


History: Laws 1984, ch. 127, § 351; 2021, ch. 108, investigation of the risk and issuance of a formal written 


§ 14, policy. Nance v. L.J. Dolloff Assocs., Inc., 2006-NMCA-012, 

Compiler's notes. — Section 492 of the Insurance 138 N.M. 851, 126 P.3d 1215. 
Code, referred to in Subsection D, was set out in Laws But not written contract as basis for breach. — 
1984, ch. 127, as reserved. Because a binder is a contract of insurance and not a con- 
The 2021 amendment, effective July 1, 2021, in Sub- tract for insurance, even if there isa binder, and thus a 
section A, after "made by", changed "an agent" to "a pro- written contract, it is not a written contract upon which 
ducer", can be based a claim for breach of contract. Nance v. Lid. 
ANNOTATIONS meats ee Inc., 2006-NMCA-012, 138 N.M. 851, 126 


Binder is temporary contract of insurance 
which is intended to give temporary a gee pending 


-59A-18-23. Delivery of policy, motor vehicle eet dys mortgagees, 
pledgees. 


A. Ifthe original policy is delivered or is so required to be delivered to or for deposit with any 
vendor, mortgagee or pledgee.of any motor vehicle, in which policy any interest of the vendee, 
mortgagor or pledgor in or with respect to such vehicle is insured, a duplicate of the policy setting 
forth the name and address of the insurer, insurance classification of vehicle, type of coverage, lim- 
its of liability, premiums for the respective coverages, and duration of the policy, or memorandum 
thereof containing the same information, shall be delivered by the vendor, mortgagee or pledgee to 
each such vendee, mortgagor or pledgor named in the policy or coming within the group of persons 


designated in the policy to be so included. If the policy does not provide coverage of legal liability 


of the vendee, mortgagor or pledgor for injury to persons or damage to property of third parties, a 
statement of such fact shall be printed, written or stamped iin geriancisiad on the face of the dupli- 
cate policy or memorandum. ! 

B. This section does not apply to ieee marine floater policies. 


History: Laws 1984, ch. 127; § 352. 


844 


© 2022 State of New Mexico. New. Mexico Compilation Commission, All rights reserved. 


59A-18-24 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — In- 
surer's duty, and effect of its failure, to provide insured or 


THE INSURANCE CONTRACT 


59A-18-26 


payee with copy of policy or other adequate documenta- 


_tion of its terms, 78 A.L.R.4th 9. 


59A-18-24. Insurance producers; whom they represent. 


A licensed insurance producer appointed as insurance producer by an insurer shall, in any con- 
troversy between the insured or the insured's beneficiary and the insurer, be held to be the agent 
of the insurer that issued the insurance solicited or applied for, anything in the application or pol- 
icy to the contrary notwithstanding; and a broker licensed to transact insurance business in this 
state, in any controversy between the insured or the insured's beneficiary and the insurer issuing 
the insurance through its licensed insurance producer at request of the broker, shall be held to be 
the agent of the insured, anything in the application or policy to the contrary notwithstanding, 
unless under particular circumstances it is found that the broker is representing the insurer. This 
section shall not apply as to surplus line brokers, nor as to acts of the insurance producer in fraud 


or attempted fraud of the insurer or acts of the broker in fraud or atempted fraud of the insured. 


History: Laws 1984, ch. 127, § 353; 2016, ch. 89, § 60. 

The 2016 amendment, effective July 1, 2017, replaced 
"agent" and "broker" with "insurance producer" through- 
out the section; in the catchline, added "they"; in the first 
sentence, deleted "Any" and added "A", after "between the 
insured or", deleted "his" and added "the insured's", after 
“agent of the insurer", deleted "which" and added "that", 
after "notwithstanding; and", deleted "any" and added 
"a", after "controversy between", deleted “any" and added 
"the! and after "insured or", deleted "his" and added "the 
insured's rr 


Severability. — Laws 2016, ch. 89, §.71 provided that | 


if any part or application of Laws 2016, ch: 89 is held in- 
valid, the remainder or its application to other situations 


ANNOTATIONS 


Clause prohibiting waiver by agent ineffective. — 
A clause in an insurance application prohibiting a waiver 
of conditions in the application except by an endorsement 
of an officer of the insurer could not operate to prevent the 
waiver by the insurer's agent of the conditions in the ap- 
plication requiring the insured to notify the insurer of his 
changed health and conditioning delivery of the policy on 
the insured's health remaining the same prior to delivery 
of the policy where the insurer's agent requested payment 
of the insurance premium after the insured had notified 
the agent of his changed health. Jackson Nat'l Life Ins. Co. 
v. Receconi, 1992-NMSC-019, 113 N.M. 4038, 827 P.2d 118. 


or persons.shall not be affected. 


59A-18-25. Allowance for inflation. 


Where amounts of insurance under group, blanket or other forms of life, annuity or health in- 
surance coverage are now or hereafter limited to specified dollar amounts by any provision of the 
Insurance Code, the insurer may, with the superintendent's approval and notwithstanding the 
statutory limit otherwise applicable, increase the dollar amount of coverage in particular policies 
or contracts as reasonably necessary to offset devaluation of dollar purchasing power because 
of inflation, and to provide current coverage in amount reasonably related to dollar purchasing 
power.at the time such statutory limit was enacted. The superintendent may promulgate reason- 
able rules and regulations for effectuation of this section under which the increased amounts of 
coverage may be applied generally and without approval by the superintendent of increases in 
each instance. 


Cross references. — For the Insurance Code, see 59A- 


History: Laws 1984, ch. 127, § 354. 
: ' 1-1 NMSA 1978 and notes thereto. 


59A-18-26. Payment discharges insurer. 


Whenever the proceeds of or payments under a life or health insurance policy or annuity con- 
tract heretofore or hereafter issued become payable in accordance with the terms of the policy or 
contract, or exercise of any right or privilege thereunder, and the insurer makes payment thereof 
in accordance with the terms of the policy or contract or in accordance with any written assign- 
ment thereof, the person then designated in the policy, contract or assignment as being entitled 
thereto shall be entitled to receive such proceeds or payments and to give full acquittance therefor; 
and such payments shall fully discharge the insurer from all claims under the policy or contract 
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unless, before payment is made, the insurer has received at its home office written notice by or on 
behalf of some other person that such other person claims to be entitled to such payment or some 
interest in the policy or contract. ‘ 


History: Laws 1984, ch. 127, § 355. 


59A-18-27. Forms of proof of loss to be furnished. — 


Upon receiving due notice of a claim of loss under an insurance contract issued or assumed by 
it, an insurer shall promptly furnish to the insured claimant such forms of proof of loss as it may 
require for completion by such person, but the insurer shall not have any responsibility for or with 
respect to completion of such proof or the manner of any such completion or attempted completion. 


History: Laws 1984, ch. 127, § 356. 


59A-18-27.1. Universal claim forms. 


A. The superintendent shall devise or designate universal forms to be utilized by every health 
insurer, including health maintenance organizations, nonprofit health plans and fraternal organiza- 
tions offering any type of health coverage for individuals residing in this state, for the purpose of 
receiving claims under their policies. In preparing the forms, the superintendent may consult with 
insurers, trade associations and other interested parties. Upon adoption of the final forms by the 
superintendent, he shall notify the insurers affected by sending them a specimen copy of the adopted 
forms and an explanation of the requirements of this section. Every covered insurer shall begin using 
the adopted forms not later than six months following the date of the superintendent's notification. 

B. Ahealth insurer may not refuse to accept a claim submitted on uniform claim forms adopted 
pursuant to Subsection A of this section, but may accept claims submitted on any other form. . 

C. A health insurer does not violate this section by using a claim form that the insurer has 
been required to use by the state or federal government. 


History: 1978 Comp., § 59A-18-27,1, enacted by 
Laws 1993, ch, 126, § 2. 


59A-18-28. Notice; waiver. | 


The acknowledgment by any insurance company of the receipt of notice given under any policy 
covered by this code [Chapter 59A NMSA 1978], or the furnishing of forms for filing proofs of loss, 
or the acceptance of such proofs, or the investigation of any claim thereunder shall not operate as 
a waiver of any of the rights of the insurance company in defense of any claim arising under such 
policy. 


History: Laws 1984, ch. 127, § 357, ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity insurer's postloss conduct as waiver of, or estoppel to 
assert, "no-action" clause, 68 A.L.R.4th 389. 


59A-18-29. Cancellation of certain policies. 


A. An insurer or agent may at any time cancel a policy for nonpayment of premium when due, 
whether the premium is payable directly to the insurer or agent or indirectly under any premium 
financing plan or extension of credit. The insurer or agent shall give the named insured written 
notice of the cancellation not less than ten days prior to the effective date of the cancellation. 

B. An insurer may cancel its policy without cause at any time within sixty days following 
original issuance and effective date of the policy. The insurer shall give the named insured written 
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notice of the cancellation not less than ten days prior to the effective date of the cancellation, 
which effective date shall fall within the sixty-day period. . 

C.. Subject to Subsection A of this section, after expiration of the sixty-day period referred to 
in Subsection B of this section, an insurer or agent shall not cancel except for reasonable cause 
such policies and for such causes, and with advance notice of cancellation for such period of time, 
as may from time to time be provided by rules and regulations of the superintendent. Such rules 
and regulations may also require that statement of the reasons for cancellation be contained in 
the notice of cancellation given to specified persons. 

D. Notice of cancellation shall be given using any communication method authorized by the 
named insured, or by personal delivery to the named insured or by mailing the notice postage-paid’ 
addressed to the named insured at the address last of record with the insurer. Notice so mailed 
shall be deemed given when deposited in a mail depository of the United States post office. 

E. There shall be no liability on the part of and no cause of action shall arise against an insurer 
or other person for furnishing information as to reasons for cancellation or for a statement made 
or information given pursuant to this section. . 

F. This section shall not apply as to life insurance or annuity contracts, health insurance con- 
tracts, title insurance, inland marine insurance contracts, or to an insurance policy that by its 
terms is not cancellable during the term of the policy at the option of the insurer. 


- History: Laws 1984, ch. 127, § 358; 2021, ch. 108, concluding language in Subsection F. Chavez v. American 


§ 15. Life & Cas. Ins. Co., 1994-NMSC-037, 117N.M. 393, 872 P.2d 
The 2021 amendment, effective July 1, 2021, clari- 366. 

fied that notice of cancellation shall be delivered using No notice required before coverage laspes. — The 
any communication method authorized by the named in- failure of an insured to pay a renewal premium by the 
sured; and in Subsection D, after "Notice of cancellation”, due date results in. a lapse of coverage as of the last day 
changed "may" to "shall", and after "be given", added "us- of the policy period; under those circumstances,..statu- 
ing any communication method authorized by the named tory requirement for 10-day notifications of cancella- 
insured", tion does not apply. Guaranty Nat'l Ins, Co. v. C de Baca, 

: 1995-NMCA-130, 120 N.M. 806, 907 P.2d 210, cert. denied, 

ANNOTATIONS 120 N.M. 715, 905 P.2d 1119. 


Provision that notice is deemed given when de- 
posited in the mail in Subsection D did not apply to a 
rejection notice of uninsured and underinsured motorist 
coverage. Kaiser v. DeCarrera, 1996-NMSC-050, 122 N.M. 


Reasonable cause required. — This section does not 
preclude an insurer from cancelling insurance after sixty 
days, but requires only that reasonable cause exists for 
cancellation. Neither does it mandate that the insurer 


give notice of what the reasonable cause is. Notification 221, 923 P.2d 588. . 

of reasonable cause for termination is not a statutory re- _ Liability of insurer to third persons. — Where an 
quirement, Corbin v. State Farm Ins. Co., 1990-NMSC-014, insurer canceled a trucker's insurance policy in accordance 
109 N.M. 589, 788 P.2d 346, ’ with this section, the cancellation terminated the liability of 


the insurer not only with respect to the insured, but also with 
respect to third persons who were creditors of the insured 
and who brought garnishment proceedings against the in- 
surer. Howard.v. Guaranty Nat'l Ins. Co., 1999-NMCA-121, 
128 N.M. 79, 989 P.2d 896, cert. denied swb nom., Howard v. 
Quality Xpress, Inc., 128 N.M. 148, 990 P.2d 822. 

. Am. Jur. 2d, A.L.R. and C.J.S. references. — Actual 
receipt of cancellation notice mailed by insurer as prereq- 
uisite to cancellation of insurance, 40 A.L.R.4th 867, 


Common-law duty to avoid terminating policy. — 
An employer owes a common-law duty of good faith and 
due care to employees in attending a group insurance 
policy secured for the benefit of the employees, This duty 
requires the employer, perform whatever functions are 
reasonable and necessary in order to keep the policy in 
effect, and that the employer avoid terminating the insur- 
ance policy or allowing it to lapse contrary to the desires 
and intentions of the employees, Notice of cancellation to ee A Ae 
the employee is not required, however, when the basis for Validity and construction of automobile insurance 
the cancellation is nonpayment by the employee. Chavez provision or statute automatically terminating coverage 
v. American Life & Cas. Ins, Co, 1994-NMSC-037, 117 when insured obtains another policy providing similar 
N.M. 393, 872 P.2d 366. coverage, 61 A.L.R.4th 1130. 

Statutory requirement of 10-day notice of cancel- What constitutes waiver by insured or insured's agent 
lation does not apply to life insurance. — It is only of required notice of cancéllation of insurance policy, 86 
the phrase "to any insurance policy" that is limited by the A.L.R.4th 886. 


59A-18-30. Disclosure of premium and claim data. 


A. An insurer shall for a policy of insurance coverage provide the named insured of the policy 
with premium and claim data within sixty days of receipt of a written request from the named in- 
sured. 

B, As used in this section "premium and claim data" shall include: 

(1). the sum of all premiums charged or billed by the insurer for the insurance policy; 
(2) the sum of all amounts paid out pursuant to claims covered under the policy; 
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(3) -a list of all pending claims against the policy which are open; and | 
(4) cumulative loss or claim reserves chargeable to the policy. » 
C. None of the provisions of this section shall be gonna to life insurance phir: or group 
insurance. policies: 


History: aSTe Comp., § 59A-18-31, enacted by Laws since no Section 59A-18-30 NMSA 1978 ena the sec- 


1987, ch. 281, § 1. tion was redesignated. 
Compiler's ae This section was enacted as 59A- 
18-31 NMSA 1978 by Laws 1987, ch. 281, § 1. However, 


59A-18-31. Accident and health policy or certificate provisions relating 
to individuals who are eligible for medical benefits under 
the medicaid program. 


A. Each individual or group policy or certificate of accident or health insurance that is deliv- 
ered, issued for delivery or renewed in this state shall include provisions that require benefits paid 
on behalf of a child or other insured person under the policy or certificate to be paid to the human 
services department when: 

(1) the human services department Ran paid or is paying benefits on behalf of the child 
or other insured person under the state's medicaid program pursuant to Title XIX of the federal 
Social Security Act, 42 U.S.C. 1396, et seq.; 

(2) payment for the services in question has been made by the human services department 
to the medicaid provider; and 

(3) the insurer is notified that the insured individual receives benefits under the medicaid 
program and that benefits must be paid directly to the human services department. 

B. The notice required under Paragraph (3) of Subsection A of this section may be accom- 
plished through an attachment to the claim by the human services department for insurance ben- 
efits when the claim is first submitted by the human services department to the insurer. 

C. Notwithstanding any other provisions of law, checks in payment for claims pursuant to any 
individual or group policy or certificate of accident or health insurance for health care services 
provided to insured individuals who are also eligible for benefits under the medicaid program and 
provided by medical providers qualified to participate under the policy or certificate shall be made 
payable to the provider. The insurer may be notified that the insured individual is eligible for 
medicaid benefits through an attachment to the claim by the provider for i insurance benefits when 
the claim is first submitted by the provider to the insurer. 

D. No individual or group accident or health policy or certificate delivered, issued for delivery 
or renewed in this state on or after the effective date of this section shall contain any provision 
denying or limiting insurance benefits because services are rendered to an insured who is eligible 
for or who has received medical assistance under the medicaid program of this state, 

E. Tothe extent that payment for covered expenses has been made pursuant to the state med- 
icaid program for health care items or services furnished to an individual, in any case where an 
insurer has a legal liability to make payments, the state,is considered to have acquired the TEDMS 
of the individual to payment by the insurer for those health care items or services. 


History: 1978 Comp., § 59A-18-31, enacted by Laws Cross references. — For the Minimum Healthcare 


1989, ch. 183, § 1; 1994, ch. 64, § 1. Protection Act, see 59A-23B-1 et seq. NMSA 1978. 
Compiler’ s notes. — The phrase “effective date of this The 1994 amendment, effective July 1, 1994, added 
section", referred to in Subsection D, means June 16, 1989, Subsection E. 


the effective date of Laws 1989, ch. 183. +, . ) AG 


59A-18-32. Certificates of property or casualty insurance. | 


A. As used in this section: 
(1) “certificate of insurance" means any document or instrument prepared or issued by an 
insurer or insurance producer as evidence of property or casualty insurance coverage, but excludes 
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an insurance policy, insurance binder, policy endorsement or automobile insurance identification 
or information card; and 

(2) “insurance producer" means a person required to be licensed pursuant to the laws of 
New Mexico to sell, solicit or negotiate property or casualty insurance. 

B. A person shall not prepare, issue or require the issuance of a certificate of insurance on 
property, operations or risks located in New Mexico unless an insurer or an agent of an insurer 
has filed the certificate of insurance form with the superintendent at least sixty days before its 
proposed effective date. The superintendent shall review any filing made pursuant to this subsec- 
tion within sixty days of the filing date. The superintendent shall prohibit the use of a certificate 
of insurance form if the form: 

(1) is unfair, misleading or deceptive; 

(2) violates public policy; or 

(3) violates any law, including any rule promulgated by the superintendent. 

C. If the superintendent prohibits a certificate of insurance form during the sixty-day review 
period, the superintendent shall give the insurer written notice of the disapproval, stating the 
grounds for disapproval. After the expiration of the sixty-day review period, a filing shall be 
deemed to meet the requirements of this section to become effective unless prohibited pursuant to 
this section. | 

D. An individual insurer shall not be required to file a certificate of insurance form if that form 
is: 

(1) the current edition of a standard certificate of insurance form that is promulgated by 
the association for cooperative operations research and development, the American association of 
insurance services or the insurance services office and that is filed with ie approved by the su- 
perintendent pursuant to Subsection E of this section; or 

(2) acertificate of insurance form whose content and wording are specifically provided for 
by federal law or regulation or a law or rule of New Mexico. 

E. The superintendent shall review any filing made pursuant to Paragraph (1) of Subsection 
D of this section within sixty days of the filing date. A filing made pursuant to Paragraph (1) of 
Subsection D of this section shall not be used until approved by the superintendent. The super- 
intendent shall approve any form if the superintendent finds that it complies with the Insurance 
Code. After the expiration of the sixty-day review period, a filing shall be deemed to meet the 
requirements of this section to become effective unless disapproved pursuant to this subsection. 

F. A filing submitted pursuant to this section shall be filed electronically. The superintendent 
may designate an entity to receive the electronic filings submitted pursuant to this section. 

G. Acertificate of insurance is not an insurance policy and does not affirmatively or negatively 
amend, extend or alter the coverage afforded by the policy to which the certificate of insurance 
refers. A certificate of insurance shall not confer to any person new or poctoi a rights beyond the 
express provisions of the insurance policy to which it refers. 

H. A person shall not: 

(1) alter or modify a certificate of insurance form filed with the superintendent; or 

(2) prepare, issue or require the issuance of a certificate of insurance that: 

(a) contains any false or misleading information concerning the insurance policy to 
which the certificate of insurance refers; or 

(b) purports to affirmatively or negatively alter, amend or extend the coverage pro- 
vided by the insurance policy to which the certificate of insurance refers. 

I. A contract number or description in a certificate of insurance shall not indicate that the 
insurance policy complies with the insurance or indemnification requirements of a contract. A 
person shall not certify in a certificate of insurance that the insurance policy to which it refers 
complies with the insurance or indemnification requirements of a contract. 

J. An insurer or insurance producer shall notify a person of the cancellation or nonrenewal of 
or material change to an insurance policy only if that person has the right to notice pursuant to 
the terms of the insurance policy or an endorsement to an insurance policy. The insurance policy 
or endorsement to an insurance policy shall govern the terms and conditions of the notice, A cer- 
tificate of insurance shall not alter the terms and conditions of the notice. 
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K, The provisions of this section apply to all certificates of insurance issued in'connection with 
property, operations or risks in New Mexico, regardless of the location of the policyholder, insurer, 
insurance producer or person requiring the issuance ofa certificate ofiinsurance, 

L. A certificate of insurance or any other document or,correspondence, Hoapitear issued or re- 
quired in violation of this section shall be void. ) 


History: Laws 2013, ch.)100, § 2. Effective dates. — Laws 2013, abs 100, $3 niedd peel: 


2013, ch. 100, § 2 effective July 1, 2013. 


59A-18-33. Notice. 


A. An organization that publishes information regarding the effectiveness of community fire 
protection or building code information, including public protection classifications; community 
grading, building code effectiveness classifications or fire,suppression rating schedules for use by 
residential property insurers in this state, shall provide notice of any unfavorable change in a com- 
munity's classification to the office of superintendent of insurance. 

B.. Upon receiving notice of an unfavorable change in a community's boblia protection classi- 
fication, community grading, building code effectiveness classification or fire suppression rating 
schedule, the office of superintendent of insurance shall issue a bulletin notifying insurers of the 
change and the communities affected and instructing insurers to notify customers who may be 

adversely affected by the unfavorable shane within ninety days of the rablnesion of the bul- 
letin. 


History: Laws 2019, ch. 84, § 1. ) ! Effective dates, — Laws 2019, ch. 84, § D made Laws 


2019, ch. 84, $1 effective January 1, 2020. 
Policy Language Simplification 
Sec. 59A-19-5. Sunenintéadent mer allow lower reading ease 
59A-19-1, Short title; exclusive control. score, ke . 
59A-19-2. Scope of article. 59A-19-6. Approval of forms, 
59A-19-3, Definitions. 59A-19-7. Effective date’ of  eeeae requirement. 
59A-19-4, Minimum language simplification standards. 


59A-19-1. Short title; exclusive control. 


A. This article [Chapter 59A, Article 19 NMSA 1978] may be referred to as the nities Lan- 
guage Simplification Law". 

B. Noother statute of this state cyst language siamo pena eecosarh shall apply as to any 
policy forms. 


History: Laws 1984, ch. 127, § 360. Am, Jur. 2d, A.L.R. and C.J.S. references. — Pol- 
icy provision limiting time within which action may be 
ANNOTATIONS brought on the policy as applicable to tort action by in- 


Law reviews. — For annual survey of New Mexico law sured against insurer, 66 A.L.R.4th 859." 
relating to commercial law, see 12 N.M.L. Rev. 173 (1982). 


59A-19-2. Scope of article. 


A. This article applies as to all policies, group certificates, benefit or service certificates, con- 
tracts, plans or agreements providing coverage as to life or health of human beings, and delivered 
or issued for delivery in this state by any insurer, fraternal benefit society, nonprofit health service 
corporation, prepaid health care plan, dental care plan, vision care plan, pharmaceutical plan, 
health maintenance organization and all similar organizations now or hereafter authorized to 
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transact business in this state under any law of this state. The superintendent shall, by regula- 
tion, make this article applicable to any other policy, certificate, contract, plan or agreement of 
insurance when he determines that person delivering or issuing can reasonably comply with the 
provisions of this article. 

B. This article shall not apply as to: 

(1) any policy which is a security subject to federal jurisdiction; | 

(2) any group policy covering a group of one thousand (1,000) or more lives at date of issue, 
other than a group credit life insurance policy or a group credit health insurance policy; except, 
that any certificate issued pursuant to a group policy and delivered or issued for delivery in this 
state is not exempt; 

(3) any group annuity contract which is a pag tee vehicle for a pension, profit-sharing or 
deferred compensation plan; 

(4) any form used in connection aa or as a conversion from, or as an additon [addition] 
to, or in exchange pursuant to a contractual provision for, a policy delivered or issued for delivery 
in this state on an initial form approved or permitted to be issued prior to the date such initial 
form must be approved under this article; or 

(5). the renewal of a policy delivered or issued for delivery prior to the date such policy 
form must be approved:under this article. 


History: Laws 1984, ch. 127, § 359. Bracketed material. — The bracketed material was 
: inserted by the compiler and is not part of the law. 


59A-19-3, Definitions. 


For the purposes of this article: 

A. "issuer" means the insurer, fraternal benefit society, nonprofit health service corporation, 
prepaid health plan, dental care plan, vision care plan, pharmaceutical plan, health maintenance 
organization or other organization referred to in Subsection A of Section 359 [59A-19-2 NMSA 
1978] of this code; and 

B. "policy" means any policy, group certificate, benefit or service contract, plan or agreement 
referred to in Subsection A of Section 359 of this code. 


History: Laws 1984, ch. 127, § 361. 


59A-19-4, Minimum language simplification standards. 


A. In addition to any other requirements of law, no policy forms shall be delivered or issued 
for delivery in New Mexico on. or after the dates such form must be approved under this article, 
unless: 

(1) the text scived a minimum score of forty (40) on the Flesch reading ease test or an 
equivalent score on any other comparable test as provided in Subsection C of this section; 

(2) itis printed, except for specification pages, schedules and tables, in not less than ten- 
point type, one point leaded; 

(3), the style, arrangement and overall appearance of the policy give no undue prominence 
to any portion of the text of the policy or to any endorsements or riders; and 

(4) it contains a table of contents or an index of the principal sections of the policy if the 
policy has more than three thousand (3,000) words printed on three (3) or fewer pages of text, or if 
the policy has more than three (3) pages regardless of the number of words. 

B. For the purpose of this section, a Flesch reading ease test score shall be measured by the 
following method: 

(1) for policy forms containing ten thousand (10,000) words or less of text, the entire form 
shall be analyzed. For policy forms containing more than ten thousand (10,000) words, the read- 
ability of two (2) two-hundred-word samples per page may be analyzed instead of the entire form. 
The samples shall be separated by at least twenty (20) printed lines; 
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(2) the number of words and sentences in the text shall be counted and the total number of 
words divided by the total number of sentences. The figure obtained shall be multiplied by a rane 
of 1.015; 

(3) the total number of syllables shall be ecantad and divided by the total number of seine 
The figure obtained shall be multiplied by a factor of 84.6; . 

(4) the sum of the figures computed under Paragraphs (2) and (3) of this subsection sub- 
tracted from 206.835 equals the Flesch reading ease score for the policy form; 

(5) for the purposes of a (2), (3) and (4) of this subsection the following proce- 
dures shall be used: 

(a) a contraction, hyphenated word, or numbers ‘anid letters, when separated by 
spaces, shall be counted as one word; 

(b) a unit of words ending with a period, satiiiveloas or colon, but. excluding headings 
and captions, shall be counted as a sentence; and 

-(c) ‘a syllable means a unit of spoken language consisting of one or more letters of a 
ane as divide by an accepted dictionary. Where the dictionary shows two (2) or more equally ac- 
ceptable pronunciations of a word, the pronunciation containing fewer syllables may be used; and 

(6) as used in this section, "text" includes all printed matter except the following: 

(a) the name and address of the issuer; the name, number or title of the policy; the 
table of contents or index; captions and subcaptions; specification pages, schedules or tables; and 

(b) any policy language which is drafted to conform to the requirements of any fed- 
eral law, regulation or agency interpretation; any policy language required by any collectively 
bargained agreement; any medical terminology; any words which are defined in the policy; and 
any policy language required by law or regulation; provided, however, the issuer identifies the lan- 
guage or terminology excepted by this subparagraph and certifies in writing that the language or 
terminology is entitled to be excepted from this subparagraph. 

C. Any other reading test may be approved by the superintendent for use as an alternative to 
the Flesch reading ease test if it is comparable in result to the Flesch reading ease test. 

D. Filings subject to this section shall be accompanied by a certificate signed by an officer of the 
issuer stating that it meets the minimum reading ease score on the test used or stating that the 
score is lower than the minimum required but should be approved in accordance with Section 364 
[59A-19-6 NMSA 1978] of this article. To confirm the accuracy of any certification, the superinten- 
dent may require the submission of further information to verify the certification in question. 

E. At the option of the issuer, riders, endorsements, applications and other forms made a part 
of the policy may be scored as separate forms or as part of the policy with which they may be used. 


History: Laws 1984, ch. 127, § 362. 


59A-19-5. Superintendent may allow lower reading ease score. 


The superintendent may, in his sole discretion, authorize use of a policy form having a lower 
score than the Flesch reading ease score required in Paragraph A(1) of Section 362 [59A-19-4 
NMSA 1978] of this article if he finds that a lower score: 

A. will provide a more accurate reflection of the readability of a policy form; 

B.. is warranted by the nature of a particular policy form or type or class of policy forms; or 

C. is caused by certain policy language which is drafted to conform to requirements of any 
state law, regulation or agency interpretation. 


History: Laws 1984, ch. 127, § 868. 


59A-19-6. Approval of forms. 


A. A policy form meeting the requirements of Subsection A of Section 362 [59A-19-4 NMSA 
1978] of this article shall be approved notwithstanding the provisions of any other laws which 
specify the contents of policies, if the policy form provides for policyholders and claimants protec- 
tion not less favorable than they would be entitled to under such laws. 
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B. Any non-English language policy shall be deemed to be in compliance with Paragraph (1), 
Subsection A, of Section 362 of this article ifthe issuer certifies to the superintendent in writing 
that the policy is translated from an English-language policy which complies with such paragraph. 


History: Laws 1984, ch. 127, § 364. Cross references, — For existing forms and filings, see 


notes following 59A-5-21 NMSA 1978, 


59A-19-7. Effective date of approval requirement. 


A. This article applies to all policy forms filed with the superintendent on or after July 1, 1984. 
No policy form shall be delivered or issued for delivery in New Mexico on or after July 1, 1987 un- 
less approved by the superintendent or permitted to be issued under this article. Any palicy form 
which has been approved by the superintendent or permitted to be issued prior to July 1, 1987 
and which meets the standards set by this article need not be refiled with the superintendent for 
approval, but may continue to be delivered or issued for delivery in this state upon the issuer fil- 
ing with the superintendent a list of such forms identified by form number and accompanied by a 
certificate as to each such form in the manner provided in Subsection D of Section 362 [59A-19-4 
NMSA 1978] of this article. _ 

B. The superintendent, in his sole discretion, may extend the dates referred to in Subsection A 
of this section. 


History: Laws 1984, ch. 127, § 365. 


ARTICLE 20 
e } ® 

Life Insurance and Annuity Contracts 
Sec. Sec. 
59A-20-1. Scope of article. 59A-20-19, Annuities, incontestability. 
§9A-20-2. "Annuity", "industrial life insurance" defined. 59A-20-20. Annuities, entire contract. 
59A-20-3, Standard provisions required. 59A-20-21. Annuities, misstatement of age or sex. 
59A-20-4, Grace period. _ 59A-20-22. Annuities, dividends. 
59A-20-5. Incontestability. 59A-20-23.. Annuities, reinstatement. 
59A-20-6. Entire contract. 59A-20-24. Standard provisions; reversionary annuities. 
59A-20-7. Misstatement of age. 59A-20-25. Limitation of liability, 
59A-20-8. Dividends, participating policies. 59A-20-26. Prohibited provisions. 
59A-20-9. Policy loans. 59A-20-27. Provisions required by other jurisdictions. 
59A-20-10.; Policy loan interest rates, 59A-20-28. Special requirements as to participating poli- 
59A-20-11. Table of installments. cies. 
59A-20-12. Reinstatement. 59A-20-29. Prohibited policy plans. 
59A-20-13. Premium. 59A-20-30. Variable contract law. 
59A-20-14,. Payment of claims. 59A-20-31. Standard Nonforfeiture Law; life insurance. 
59A-20-15, Beneficiary, industrial policies. 59A-20-32. Nonforfeiture benefits, cash surrender val- 
59A-20-16. Incontestability; excluded or restricted cover- ues; life policies issued prior to operative 

age; after reinstatement. date of 1943 Standard Nonforfeiture Law. 
59A-20-17. Standard provisions, annuity and pure en- 59A-20-33. Standard nonforfeiture law; individual de- 
) dowment contracts. ferred annuities. 

59A-20-18. Annuities, grace period. 59A-20-34 to 59A-20-36. Repealed. 


59A-20-1. Scope of article. 


This article [Chapter 59A, Article 20 NMSA 1978] applies only to contracts of life insurance, en- 
dowments and annuities, other than reinsurance, group life insurance and group annuities; except 
that Section 395 [59A-20-30 NMSA 1978] (variable contract law) shall also apply as to group life 
and group annuity contracts. 


History: Laws 1984, ch. 127, § 366. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 


Jur, 2d Insurance §§ 530 to 546. . 
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Failure to disclose terminal illness as basis for life in- _ Accident or life insurance: death by autoerotic asphyxi- 
surer's avoidance of high-risk, high-premium policy. re- ation as accidental, 62 A.L.R.4th 823. . 
quiring no health warranties or proof of insurability, ns! — ._44C.J.S, Insurance § 283 et seq. 

A.L.R.4th 158. ) tes 


59A-20-2. "Annuit " "industrial life insurance" defined. 


For the Purposes of the Insurance Code: 

A. an "annuity" is a contract under which obligation is assumed by the issuer to make periodic 
payments for a specific term or terms where the making or continuance of all or some such pay- 
ments or the amount of any such payment is dependent upon continuance of human life, except 
payments made pursuant to optional modes of settlement under authority of Section 108 [59A-7-2 
NMSA 1978] (‘‘life" i insurance defined) of the Insurance Code. Such a contract which includes ex- 
tra benefits of the kinds set forth in Section 108 ("life" insurance defined) or Section 109 [59A-7-3 
NMSA 1978] ("health" insurance defined) of the Insurance Code shall nevertheless be deemed to 
be an annuity if such extra benefits constitute a subsidiary or incidental part of the entire con- 
tract; and 

B. "industrial life insurance" is that form of life insurance written under policies in face arate 
of two thousand five hundred dollars ($2,500) or less, and bearing the words "industrial policy" o 
"weekly premium policy" or words of similar import imprinted on the face thereof as part of ie. 
scriptive matter, and under which premiums are payable monthly or more often. 


History: Laws 1984, ch. 127, § 367, the Life and Health Insurance Guaranty Law because 


they did not provide periodic payments dependent on the 
ANNOTATIONS rk _ continuation of human life. Krahling v. First Trust Nat'l 
Applicability of article. — Guaranteed investment Ass'n, 1997-NMCA-082, 123 N.M, 685, 944 P.2d 914, cert. 


contracts were not annuities entitled to coverage under denied, 123 N.M. 446, 942 P.2d 189. 


59A-20-3. Standard provisions required. 


A. No insurer shall deliver or issue for delivery inthis state any life insurance policy unless 
the policy contains in substance all of the applicable standard provisions required by Sections 369 
through 380 [59A-20-4 to 59A-20-15 NMSA 1978] of this article, subject to Section 346 [59A-18-17 
NMSA 1978] of the Insurance Code as ‘to waiver or use of substitute provisions with the superin- 
tendent's approval. 

B.. This section does not apply as to group or pure endowment policies, annuity nal or. any 
provision of a life insurance policy or contract supplemental thereto relating to disability benefits 
or additional benefits in event of death by accident or accidental means. : | . 

C. Any of such provisions or. portions thereof not applicable to single premium or nonpartici- 
pating or term policies, or insurance granted in exchange for lapsed or surrendered policies, shall 
to that extent not be incorporated therein. 


History: Lis 1984, ch. 127, § 368. Ambiguous policy liberally construed to favor 
Cross references. — For existing forms and filings, see insured. — An insurance policy which may reasonably 
notes following 59A-5-21 NMSA 1978, be construed in more than one way should be construed 
liberally in favor of the insured. Where no ambiguity or 

ANNOTATIONS uncertainty appears in the policy, no place is found for the 

Contract construed to effectuate both insurin operation of the rule, Gray v. International Serv. Ins. Co., 
and excepting clauses. — The insurance contract hiya! 1963-NMSC-195, 73 N.M. 158, 386 P.2d 249. > 
be construed, whenever possible, to give effect,to both pro- In the event the policy is ambiguous, the contract will 
visions of the policy, that is, the insuring clause and theex- | be construed favorably to the insured who did not prepare. 
cepting clause. King v. Travelers Ins, Co., 1973-NMSC-013, it. King v. Travelers Ins, Co., 1973-NMSC-013, 84 N.M, 
84 N.M..550, 505 P.2d 1226.,.6 550, 505 P2d 1226. 

Exceptions, limitations and exclusions to insur- If an ambiguity is apparent in the terms of a policy, 
ing agreements require narrow construction on the the court must construe the contract so as to sustain 
theory that the insurer, having affirmatively expressed indemnity if the sense and meaning of the instrument 
coverage through broad promises, assumes a duty to de- are not thereby destroyed. King .v Travelers Ins, Co., 
fine any limitations upon that coverage in clear and ex- 1973-NMSC-013, 84 N.M. 550, 505 P.2d 1226, 
plicit terms. King v. Travelers Ins, Co, 1973-NMSC-013, Words given ordinary meanings. — Absent any 
84 N.M. 550, 505 P.2d 1226, provision in the policy defining "accidental means" as 
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something different from that as understood by the Technical interpretations. not given. — A. strict 
general public, words, phrases or terms will be given technical or legalistic interpretation of the terms of the 
their ordinary meaning. Scott v. New Empire Ins. Co., policy will not be accepted when it is fully within the 
1965-NMSC-034, 75 N.M. 81,400 P.2d 953. power of the insurance company to affirmatively specify 

Where there is no ambiguity the court must construe some meaning other than that understood by the average 
the language of a policy in accordance with the plain, or- ‘individual, Scott v. New Empire Ins. Co., 1965-NMSC-034, 
dinary meaning of its terms, King v. Travelers Ins. Co., 75 N.M, 81, 400 P.2d 953. 


1973-NMSC-013, 84 N.M. 550, 505 P.2d 1226. 


59A-20-4. Grace period. 


There shall be a provision that a grace period of thirty (30) days, or, at the option of:the in- 
surer, of one month of not less than thirty (30) days, or of four (4) weeks in the case of industrial 
life insurance policies the premiums for which are payable more frequently than monthly, shall 
be allowed within which the payment of any premium after the first may be made, during which, 
period of grace the policy shall continue in full force. The insurer may impose an interest,charge 
not in excess of six percent per annum for the number of days of grace elapsing before the pay- 
ment of the premium, and whether or not such interest charge is imposed, if a claim arises under 
the policy during such period of grace the amount of any premium due or overdue, together with 
interest and any deferred installment of the annual premium, may be deducted from the policy 
proceeds. 


History: Laws 1984, ch. 127, § 369. 


59A-20-5. Incontestability. 


There shall be a provision that the policy (exclusive of provisions relating to disability benefits 
or to additional benefits in the event of death by accident or accidental means) shall be incontest- 
able, except for nonpayment of premiums, after it has been in force during the lifetime of the in- 
sured for a period of two (2) years from its date of issue. 


History: Laws 1984, ch. 127, § 370... misrepresentations about her health on the application 
form, the insurer properly refused to pay the death bene- 
ANNOTATIONS | fits. Crow v. Capitol Bankers Life Ins. Co., 1995-NMSC-018, 


119 N.M, 452, 891 P.2d 1206. 

Am, Jur. 2d, A.L.R. and C.J.S. Reference. — Incon- 
testable clause as affected by reinstatement of policy, 23 
A.L.R.3d 748. 


Death of the insured within the two-year contest- 
ability period. — The death of the insured within the 
two-year contestability period rendered the. incontest- 
ibility clause unenforceable and, because of the insured's 


59A-20-6. Entire contract. 


There shall be a provision that, the policy, or the policy and the application therefor if a copy of 
such application is endorsed upon or attached to the policy when issued, shall constitute the entire 
contract between the parties and that statements contained in such an application shall, in the 
absence of fraud, be deemed representations and not warranties. 


History: Laws 1984, ch. 127, § 371. 


59A-20- 7. Misstatement of age. 


There shall be a provision that ifthe age of the insured, or of any other person whose age is con- 
sidered in determining the premium or benefit, has been misstated, any amount payable or benefit 
accruing under the policy shall be such as the premium would have purchased at the correct age 
or ages. 


History: Laws 1984, ch. 127, § 372. 
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59A-20-8. Dividends, participating policies. — 


A. There shall be a provision in participating policies that, beginning not later than the end of 
the third policy year, the insurer shall annually ascertain and apportion the divisible surplus, if any, 
that will accrue on the policy anniversary or other dividend date specified in the policy, provided 
the policy is in force and all premiums to that date are paid. Except as hereinafter provided, any 
dividend becoming payable shall at the option of the party entitled to elect such option be either: 

(1) payable in cash; or 
(2) applied to any one of such other dividend options as may be stated in the policy and 
approved by the superintendent. 

B. If any such other dividend options are provided the policy shall further state which option 
shall be automatically effective if such party shall not have elected some other option. If the policy 
specifies'a period within which such other dividend option may be elected, such period shall be not 
less than thirty (30) days following the date on which such dividend is due and payable. The annu- 
ally apportioned dividend shall be deemed to be payable in cash within the meaning of Paragraph 
(1) above even though the policy provides that payment of such dividend is to be deferred for a 
specified period, provided such period does not exceed one year from the date of apportionment; 
however, interest will not be added to the dividend but shall be paid out annually. 

C. Ifa participating policy provides that the benefit under any paid-up nonforfeiture provision 
is to be participating, it may provide that any divisible surplus becoming payable or apportioned 
while the insurance is in force under such nonforfeiture provision shall be applied i in the manner 
set forth in the policy. 

D. In participating industrial life insurance policies, in lieu of the provision required otherwise in 
this section, there shall be a provision that, beginning not later than the end of the fifth policy year, the 
policy shall participate annually in the divisible surplus, if any, in the manner set forth in the policy. 


History: Laws 1984, ch. 127,'§'373.>. 


59A-20-9. Policy loans. 


A. There shall be a provision that after three (3) full years' premiums have been paid, and after 
the policy has a cash surrender value and while no premium is in default beyond the grace period 
for payment, the insurer will advance, on proper assignment or pledge of the policy and on the sole 
security thereof, at a rate of interest not exceeding that allowable under Section 375 [59A-20-10 
NMSA 1978] of this article, an amount equal to or, at the option of the party entitled thereto, less 
than the loan value of the policy. Before approving any policy language providing for a rate of in- 
terest in excess of eight percent, the superintendent shall require certification by the insurer that 
the holders of such policies will benefit through higher dividends or lower premiums, or both. The 
interest rate provided for by this section shall not impair the terms and conditions of any policy 
in force before the effective date of the Insurance Code. The loan value of the policy shall be at 
least equal to the cash surrender value at the end of the then current policy year, provided that 
the insurer may deduct, either from such loan value or from the proceeds of the loan, any existing 
indebtedness not already deducted in determining such cash surrender value including any inter- 
est then accrued but not due, any unpaid balance of the premium for the current policy year and 
interest on the loan to the end of the current policy year. The policy may also provide that if inter- 
est on any indebtedness is not paid when due it shall then be added to the existing indebtedness 
and shall bear interest at the same rate, and that if and when the total indebtedness on the policy, 


including interest due or accrued, equals or exceeds the amount of the loan value thereof, then the. 


policy shall terminate and become void. The policy shall reserve to the insurer the right to defer 
the granting of a loan, other than for the payment of any premium to the insurer, for six (6) months 
after application therefor. The policy, at the insurer's option; may provide for automatic premium 
loan, subject to an election of the party entitled to elect. 

B. This section shall not apply to term policies nor to term insurance benefits provided by rider 
or supplemental policy provisions, or to industrial life insurance policies. 
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History; Laws 1984, ch. 127, § 374, Right of creditors of life insured as to options or other 
Effective dates. — Laws 1984, ch. 127, § 999 made the benefits available to him during his lifetime, 37 A.L.R.2d 
Insurance Code effective January 1, 1985. : : 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Right 
of beneficiary as against estate of insured who borrowed 
on the policy, 31 A.L.R.2d 979. 


59A-20-10. Policy loan interest rates. 


A. For purposes of this section the "published monthly average" means: 

(1) the Moody's Corporate Bond Yield Average - Monthly Average Corporates as published 
by Moody's Investors Service, Inc. or any successor thereto; or | 

(2) if such publication is no longer published, a substantially similar average established 
by regulations of the superintendent. 

B. Maximum rate of interest on policy loans. | 

(1) Policies issued on or after April 7, 1983 shall provide for policy loan interest rates as 
follows: . . 

(a) a provision permitting a maximum interest rate of not more than eight percent 
per annum; or 

(b) a provision permitting an adjustable maximum interest rate. established from 
time to time by the insurer as permitted by this section. 

(2) The rate of interest charged under Subparagraph (1)(b) of this subsection shall not 
exceed the higher of the following: 

(a) the published monthly average for the calendar month ending two (2) months be- 
fore the date on which the rate is determined; or 

(b) the rate used to compute the cash surrender values under the policy during the 
applicable period plus one percent per annum, 

(8) Ifthe maximum rate of interest is determined pursuant to Subparagraph (1)(b) of this 
subsection, the policy shall contain a provision stating the frequency at which the ate is-to be 
determined for that policy. 

(4) The maximum rate for each policy shall be determined at regular intervals at least 
once every twelve (12) months, but not more frequently than once in ay three (3) month period. 
At the intervals specified in ‘he policy: 

(a) the rate being charged may be increased whenever such increase as determined 
under paragraph (2) of this Subsection B would increase the rate by one-half percent or more per 
annum; and 

(b) the rate charged must be reduced whenever such reduction as determined dhiies 
such paragraph (2) of this Subsection B would ‘decrease that rate by one-half percent or more per 
annum. 

(5) The insurer shall: 

(a) notify the policyholder at the time a cash loan is made of the initial rate of interest 
on the loan; 
(b) notify the policyholder of the initial rate of itbrest' on the loan as soon as reason- 
ably practical after making the initial loan. Notice need not be given to the policyholder when a 
further premium loan is added, except as provided in (c) below; 

(c) send to policyholders with loans reasonable advance notice of any increase in the 
interest rate; and 

(d) include in the notices required above the substance of the pertinent provisions af 
Paragraphs (1) and (8) of this Subsection B. 

(6) The loan value of the policy shall be determined in accordance with Section 374 [59A- 
20-9 NMSA 1978] (policy loans) of this article, but no policy shall terminate in a policy year as the 
sole result of change in the interest rate during that policy year, and the insurer shall maintain 
coverage during that policy year until the time at which it would otherwise have terminated if 
there had been no change during that policy year. 
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(7) The substance of the pertinent provisions of Paragraphs (1) and (3) of this Subsection 
B shall be set forth in the policies to which they apply. ' 
(8) For the purposes of this Subsection B: 

(a) the rate of interest on policy loans permitted under this Subsection B includes the 
interest rate charged on reinstatement of policy loans for the period during and after any lapse of 
a policy; 

(b) "policy loan" includes any premium loan made under a policy to pay one or more 
premiums that were not paid to the insurer as they fell due; 

(c) "policyholder" includes the owner of the policy or person designated to pay premi- 
ums as shown by the records of the insurer; and 

(d) "policy" includes certificates issued by a fraternal benefit society and annuity con- 
tracts which provide for policy loans. 

(9) No other provision of law shall apply to policy loan interest rates unless made specifi- 
cally applicable to such rates. 
C. This section shall not apply to any insurance contract issued before April 7, 1983 unless the 
policyholder agrees in writing to the applicability of such provisions. 


History: Laws 1984, ch. 127, § 375. 


59A-20-11. Table of installments. 


_ If the policy provides that the proceeds may be payable in installments which are determinable 
at issue of the policy, there shall be a table showing the amount of the guaranteed installments, 


History: Laws 1984, ch. 127, § 376. 


59A-20-12. Reinstatement. 


There shall be a provision that unless: 

A. the policy has been surrendered for its cash surrender value; or 

B. .its cash surrender value has been exhausted; or 

C. the paid-up term insurance, if any has expired; 

the policy will be reinstated at any time within three (3) years (or two (2) years in the case 
of industrial life insurance policies) from the date of premium default upon written application 
therefor, the production of evidence of insurability satisfactory to the insurer, the payment of all 
premiums in arrears with interest at a rate not exceeding six percent per annum compounded an- 
nually and the payment or reinstatement of any other indebtedness to the insurer upon the policy 
with interest at the applicable policy loan interest rate. 


History: Laws 1984, ch. 127, § 377. 


59A-20-13. Premium. 


There shall be a provision stating the amount of premium and the time and manner payable. 


History: Laws 1984, ch. 127, § 378. 


59A-20-14. Payment of claims. 


There shall be a provision that when a policy shall become a claim by the death of the insured, 
settlement shall be made upon receipt of due proof of death and, at the insurer's option, surrender 
of the policy or proof of the interest of the claimant. If an insurer shall specify a particular period 
prior to the expiration of which settlement shall be made, such period shall not exceed two months 
from the receipt of such proofs. 
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History: Laws 1984, ch. 127, § 379. brought on the policy as applicable to tort action by in- 
ANNOTATIONS sured against insurer, 66 A.L.R.4th 859, 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Pol- 
icy provision limiting time within which action may be 


59A-20-15. Beneficiary, industrial policies. 


An industrial life insurance policy shall have the name of the beneficiary designated thereon 
with a reservation of the right to change the beneficiary after the issuance of the policy. The policy 
may also provide that no designation or change of beneficiary shall be binding on the insurer until 
endorsed on the policy by the insurer, and that the insurer may refuse to endorse the name of any 
proposed beneficiary who does not appear to the insurer to have an insurable interest in the life 
of the insured. The policy may also provide that if the beneficiary designated in the policy does 
not make a claim under the policy or does not surrender the policy with due proof of death within 
the period stated in the policy, which shall not be less than thirty (30) days after the death of the 
insured, or if the beneficiary is the estate of the insured, or is a minor, or dies before the insured, 
or is not legally competent to give a valid release, then the insurer may make any payment there- 
under to the executor or administrator of the insured, or to any relative of the insured by blood or 
legal adoption or connection by marriage, or to any person appearing to the insurer to be equitably 
entitled thereto by reason of having been named beneficiary or by reason of having incurred ex- 
pense for the maintenance, medical attention or burial of the insured. The policy may also include 
a similar provision applicable to any other payment due under the policy. 


History: Laws 1984, ch. 127, § 380. right to recover as named beneficiary under former 
's life i icy, 31 A.L.R.4th 59. 
ANNOTATIONS spouse's life insurance policy, 31 A.L.R.4th 59 


Am, Jur. 2d, A.L.R. and C.J.S, references. — Prop- 
erty settlement agreement as affecting divorced spouse's 


59A-20-16, Incontestability; excluded or restricted coverage; after 
reinstatement, 


A. A clause in any life insurance policy providing that the policy shall be incontestable after 
a specified period shall preclude only a contest of the validity of the policy, and shall not preclude 
the assertion at any time of defenses based upon provisions in the policy which exclude or restrict 
coverage, whether or not such exclusions or restrictions are excepted in such clause. 

B. The reinstatement of a life insurance policy, whether heretofore or hereafter issued in this 
state, shall be incontestable after the same period following reinstatement and with the same con- 
ditions and exceptions, as provided in the policy with respect to incontestability thereof. 


History: Laws 1984, ch. 127, § 381. What constitutes medical or surgical treatment, or 
the like, within exclusionary clause of accident policy or 
ANNOTATIONS accidental-death feature of life policy, 56 A.L.R.5th 471. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 46 C.J.S. Insurance § 996 et seq. 
Jur, 2d Insurance § 54; 44 Am. Jur. 2d Insurance, §§ 1155 
to 1179. 


59A-20-17. Standard provisions, annuity and pure endowment contracts. 


A. No annuity or pure endowment contract, other than a reversionary annuity (also called 
survivorship annuities) or group annuities and except as stated in this section, shall be delivered 
or issued for delivery in this state unless it contains in substance each of the provisions as speci- 
fied in Sections 383 through 388 [59A-20-18 through 59A-20-23 NMSA 1978] of this article. Any 
of such provisions not applicable to single-premium annuities or single-premium pure endowment 
contracts shall not, to that extent, be incorporated therein. 
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B. This section does not apply to contracts for deferred annuities included in, or upon the lives 
of beneficiaries under, life insurance policies. ) 


History: Laws 1984, ch. 127, § 382. iz / ANNOTATIONS 


Mos dpatha ak Area a ules apd, Bonga, see Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
: Jur, 2d Insurance § 260. 


59A-20-18. Annuities, grace period. 


In an annuity or pure endowment contract, other than a reversionary, survivorship or group an- 
nuity, there shall be a provision that there shall be a period of grace of one month, but not less than 
thirty (30) days, within which any stipulated payment to the insurer falling due after the first may 
be made, subject. at. the option of the insurer to an interest charge thereon at. a rate to be specified 
in the contract but not exceeding six percent per,annum for the number of days of grace elapsing 
before such payment, during which period of grace the contract shall continue in full force; but in 
case a claim arises under the contract on account of death prior to expiration of the period of grace 
before the overdue payment to the insurer or the deferred: payments of the current contract year, 
if any, are made, the amount of such payments, with interest. on any overdue payments, may be 
deducted from any amount payable under the contract in settlement. 


History: Laws 1984, ch. 127, § 383, 


59A-20-19. Annuities, incontestability. 


If any statements other than those relating to age, sex and identity are required as a condition 
to issuing an annuity or pure endowment contract, other than a reversionary, survivorship or 
group annuity and subject to Section 386 [59A-20-21 NMSA 1978] of this article, there shall be a 
provision that the contract shall be incontestable after it has been in force during the lifetime of 
the person or of each of the persons as to whom such statements are required, for a period of two 
(2) years‘from its date of issue, except for nonpayment of stipulated payments to the insurer, and 
at the option of the insurer such contract may also except any provisions relative to benefits in the 
event of disability and any provisions which grant i insurance specifically against death by accident 
or accidental means. 


History: Laws 1984, ch. 127, § 384. 


59A-20-20. Annuities, entire contract. 


In an annuity or pure endowment contract, other than a reversionary, survivorship or group an- 
nuity, there shall be a provision that the contract shall constitute the entire contract between the 
parties or, if a copy of the application is.endorsed upon or attached to the contract when issued, 
a provision that the contract ‘and the application therefor shall constitute the entire contract be- 
tween the parties. anil 


History: Laws 1984, ch. 127, § 385. 


59A-20-21. Annuities, misstatement of age or sex. 


In an annuity or pure endowment contract, other than a reversionary, survivorship or group 
annuity, there shall be a provision that if the age or sex of the person or persons upon whose 
life or lives the contract is made, or of any of them, has been misstated, the amount payable or 
benefits accruing under the contract shall be such as the stipulated payment or payments to the 
insurer would have purchased according to the correct age or sex and that if the insurer makes or 
has made any overpayment or overpayments on account of any such misstatement, ‘the amount 
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thereof, with interest at the rate to be specified'in the contract but not exceeding six percent per 
annum, may be charged against the current or next succeeding payment or payments to be made 
by the insurer wma the contract. r 


History: Laws 1984, ch. 127, § 386. 


59A-20-22. Annuities, dividends. 


If an annuity or pure endowment contract, other than’ a reversionary, survivorship or group 
annuity, is participating, there shall be a provision that the insurer shall annually ascertain and 
apportion any divisible surplus accruing on the contract. 


History: Laws 1984, ch. 127, § 387. 


59A-20-23. Annuities, reinstatement. 


In any annuity or pure endowment contract, other than a reversionary or group annuity, there 
shall be a provision that the contract may be reinstated at any time within one year from the de- 
fault in making stipulated payments to the insurer, unless the cash surrender value has been paid, 
but all overdue stipulated payments and any indebtedness to the insurer on the contract shall be 
paid or reinstated with interest thereon at a rate to be specified in the contract but not exceeding 
six percent per annum payable annually, and in cases where applicable the insurer may also in- 
clude a requirement of evidence of insurability satisfactory to the insurer. 


History: Laws 1984, ch. 127, § 388. 


59A-20-24. Standard provisions; reversionary annuities. 


A. Except as stated in this section, no contract for a reversionary annuity shall be delivered 
or issued for delivery in this state unless it contains in substance each of the following provisions: 
(1) the provisions specified in Sections 383 through 387 [59A-20-18 through 59A-20-22 
NMSA 1978] of this article, except that under Section 383 (grace period) the insurer may at its 
option provide for an equitable reduction of the amount of the annuity payments in settlement of 
an overdue payment in lieu of providing for deduction of such payments from an amount payable 
upon settlement under the contract; and 
(2) there shall be a provision that the contract may be reinstated at any time within three 
(3) years from the date of default in making stipulated payments to the insurer, upon production 
of evidence of insurability satisfactory to the insurer, and upon condition that all overdue pay- 
ments and any indebtedness to the insurer on account of the contract are paid, or, within the limits 
permitted by the then cash values of the contract, reinstated, with interest as to both payments 
and indebtedness at a rate to be specified in the contract but not epee six percent per annum 
compounded annually. 
B. This section does not apply to group annuities or to ae Seth included in life insurance poli- 
cies, and any of such provisions not applicable to single premium annuities shall not to that extent 
be incorporated therein. 


History: Laws 1984, ch. 127, § 389. Cross references, — For existing forms and filings, see 
ude notes following 59A-5-21 NMSA 1978. 


59A-20-25. Limitation of liability. 


A. No policy of life insurance shall be delivered or issued for delivery i in this state if it contains 
any of the following provisions: 
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(1) a provision for a period of not less than five years within which an action at vate or in 
equity may be commenced after the cause of action shall accrue; or 
(2) a provision which excludes or restricts liability for death eweds ina certain erictll 
manner or occurring while the insured has a specified status, except that a policy may contain pro- 
visions excluding or restricting coverage as specified therein in the event of death under any one 
or more of the following circumstances: 

(a) death as a result, directly or indirectly, of war, declared or undeclared, or of action 
by military forces, or of any act or hazard of such war or action, or of service in the military, naval 
or air forces or in civilian forces auxiliary thereto, or from any cause while a member of such mili- 
tary, naval or air forces of any country engaged in such military action; 

(b) death as a result of aviation or any air travel or flight; 

(c) death as a result of a specified hazardous occupation or occupations; 

(d) death while the insured is a resident outside the continental United States and 
Canada; or 

(e) death within two years from the date of issue of. the policy as a Wear of suicide, 
while sane or insane. Ad 

B. A policy which contains any exclusion or restriction pursuant to euiaerinn A of this ria 
shall also provide that in the event of death under the circumstances to which any such exclusion 
or restriction is applicable, the insurer will pay an amount not less than a reserve determined 
according to the national association of insurance commissioners reserve valuation method upon 
the basis of the mortality table and interest rate specified in the policy for the calculation of non- 
forfeiture benefits (or if the policy provides for no such benefits, computed according to a mortality 
table and interest rate determined by the insurer and either specified i in the policy or ‘filed with the 
superintendent) with adjustment for indebtedness or dividend credit. 

C. This section shall not apply to group life insurance, health insurance, reinsurance or an- 
nuities, or to any provision in a life insurance policy or contract supplemental thereto relating to 
disability benefits or to additional benefits in the event of death by accident or accidental means. 

D. Nothing contained in this:section: shall prohibit any provision whichiin the opinion of the 


superintendent is more favorable to the policyholder than a provision permitted by this ee 


History: Laws 1984, ch. 127, § 390; 1987, ch: 259, § 19. - 


ANNOTATIONS ; 
Applicability to limitations period in policy. — 


Subsection A(1) did not apply to invalidate the three-year __ 


limitation period in a credit life and disability policy. Wil- 
ley v. United Mercantile Life Ins. Co., 1999-NMCA-187, 
128 N.M. 98, 990 P.2d 211. 


No liability where insured, understanding nature 


and consequences of act, shot himself. — Insurer was 
not liable for payment of the face, value of a policy;which 


included a "suicide, while sane or insane" clause; where _. 


the evidence, on motion for s lelesaanh judgment, could only 


59A-20-26. Prohibited meyer Spr ; 


support a finding or conclusion that the insured, who shot 
himself, understood the physical nature or consequences 
of his act. Estate of Galloway v. Guaranty Income Life Ins. 
Co., 1986-NMSC-065, 104 N.M. 627, 725 P.2d 827. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance §§ 239, 279; 44 Am. dur. 2d Insurance §§ 
1321, 1322, 2072. ; 

Liability insurance: intoxication or other mental in- 
capacity avoiding application of clause in liability policy 
specifically exempting coverage of ‘injury or damage 
caused intentionally by or at direction of. insured,, 33 
A. L.R.4th 983, 

' 46 C.J.S. Insurance § 1426 et seq. 


A. No life insurance policy shall be delivered or issued for delivery i in this state if it enuratee 


any of the following provisions: 


(1) a provision by which the policy purports to be issued or to take effect more than one 
year before the original application for the insurance was made; 


(2) a provision for any mode of settlement at maturity of the policy of ee value than the 


amount insured under the policy, plus dividend additions, if any, less any indebtedness to the 
insurer on or secured by the policy and less any premium that may by the terms of the policy be 


deducted; or 


(3) aprovision to the effect that the agent soliciting the insurance is the agent of the per- 
son insured under the policy, or making the acts or representations of such agent binding upon the 


insured. 
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.B. No policy of industrial life insurance shall contain any of the following provisions: 

(1) aprovision by which the insurer may deny liability under the policy for the reason that 
the insured has previously obtained other insurance from the same insurer; 

(2) a provision giving the insurer the right to declare the policy void because the insured 
has had any disease or ailment, whether specified or not, or because the insured has received 
institutional, hospital, medical or surgical treatment.or/attention; except a provision which gives 
the insurer the right to declare the policy void if the insured has, within two (2) years prior to the 
issuance of the policy, received institutional, hospital, medical or surgical treatment or attention 
and if the insured or claimant under the policy fails to show that the condition occasioning such 
treatment or attention as revealed in the application was not of a'serious nature or was not mate- 
rial to the risk; or 

(3) a provision giving the insurer the right to declare the policy void because the in- 
sured has been rejected for insurance, unless such right be conditioned upon'a showing by the 
insurer that enopiadag of such rejection would have led to a refusal by the insurer to make 
such contract. ; 


History: Laws 1984, ch. 127, § 391. Validity, construction and effect of approval or disap- 


. Cross references, — For existing forms and filings, see proval by insurance commissioner or similar official of 
notes following 59A-5-21 NMSA 1978, policy, 119 A.L.R. 877. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance § 818, 


59A-20-27. Provisions required by other jurisdictions. 


A. The policies of a foreign life insurer may contain any provision which the law of the insur- 
er's state or country of domicile prescribes shall be in such policies when issued in this state; and 
the policies of a domestic life insurer when issued or delivered in any other state or country may 
contain any provisions required by the law of such other state or country, anything in this article 
notwithstanding. 

B. If any policy or contract subject to this article is issued by a domestic insurer for delivery 
to a person residing in another state, and if the administrator of the insurance laws of the other 
state informs the superintendent that such policy or contract is‘not subject to approval by him, the 
superintendent may by ruling require that such policy or contract contain the applicable pen aard 
provisions set forth in this article. 


History: Laws 1984, ch. 127, § 392. Cross references. — For existing forms and filings, see 
notes following 59A-5-21 NMSA 1978. 


59A-20-28. Special requirements as to participating policies. 


Beginning as of January 1, 1964: 

A. no life insurer shall issue both participating and nonparticipating policies unless at least 
eighty percent of the gains from the participating policies innure [inure] to the benefit of the hold- 
ers of the participating policies; 

B. any insurer having both participating and a riatane riche eid policies in force,shall keep a 
separate accounting for each such class of business and make and include in its annual statement 
filed with the superintendent a separate statement showing the gains, losses and expenses attrib- 
utable to participating and nonparticipating business respectively, and showing how any general 
expense of the insurer has been apportioned to each such class; and 

C. this section shall not apply to any insurer whose life insurance in force consists of ninety 
percent or more in either participating or nonparticipating business, as measured by premiums 
received; nor shall it apply as to business in force in other states or jurisdictions, nor to paid-up, 
temporary insurance, or pure endowment benefits issued. or granted pursuant to the provisions of 
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the Standard Nonforfeiture Law as set out in Section 396 [59A-20-31 NMSA 1978] of this article, 
nor as to reinsurance or annuity contracts. 


History: Laws 1984, ch. 127, § 393, 


59A-20-29. Prohibited policy plans. 


A. No life insurer-shall deliver or issue for delivery in this state: 

(1),. as part of or in combination with any life insurance, endowment or annuity contract, 
any agreement or plan, additional to the rights, dividends and benefits arising out of any such 
contract, which provides for accumulation of profits over a period of time and for payment of 
all or part of such accumulated profits only to members or policyholders of a designated group 
or class who continue as members. or policyholders until the end of a specified or ascertainable 
period; 

(2) any "registered" policy; that i is, any oie (other than one "registered" as a security un- 
der applicable state or federal law) purporting to be "registered" or otherwise specially recorded, 
with any agency of this or any other state or jurisdiction, or with any bank, trust company, escrow 
company or other institution other than the insurer, or purporting that any reserves, assets or 
deposits are held, or will be so held, for the special benefit or protection of the holder of such policy 
by or through any such agency or institution; 

(8) any policy or contract under which any part of the premium or of funds or values aris- 
ing from the policy or contract or from investment of reserves, or from mortality savings, lapses 
or surrenders, in excess of the normal reserves or amounts required to pay death, endowment and 
nonforfeiture benefits in respective amounts as specified in or pursuant to the policy or contract, 
are on a basis not involving insurance or life contingency features: 

(a) tobe placed in special funds or segregated accounts or specially designated places; 
or 

(b) to be invested in specially designated investments or types thereof, and the funds 
or earnings thereon to be divided among the holders of such policies or contracts, or their benefi- 
ciaries or assignees. This paragraph does not apply to any policy or contract authorized under Sec- 
tion 395 [59A-20-30 NMSA 1978] (Variable Contract Law) of this article; 

(4) . any policy providing for segregation of policyholders into mathematical groups and 
providing benefits for a surviving policyholder arising out of the death of another policyholder of 
such group, or under any other similar plan; 

(5) any policy providing benefits or values for surviving or continuing “tamale bole: con- 
tingent upon lapse or termination of the policies of other policyholders whether by death or other- 
wise; ; , ; bi 
(6) any policy providing that on death of anyone not specifically named therein, the owner 
or beneficiary of the policy shall receive the payment or granting of anything of value. This provi- 
sion shall not be deemed to prohibit family policies insuring unspecified members of a family, nor 
to prohibit payment to unspecified. beneficiaries of a class which has been expressly desigriated as 
such by the insured or policy owner; 

(7) any policy containing or referring to one or more of the following provisions or state- 
ments: 

(a) investment returns or profit sharing, other'than as participation in divisible sur- 
plus of the insurer under a regular participation provision as provided for in Section 3783 or Sec- 
tion 387 [59A-20-8 or 59A-20-22 NMSA 1978} of this article. 

(b) special treatment in determination of any dividend that’ may be paid as to such. 
policy; — hci ai 

(c) reference to premiums as "deposits"; | 

(d) relating policyholder interest or returns to those of stockholders; or 

(e) that the policyholder as a member of a select group will be entitled to extra ben- 
efits or extra dividends not available to policyholders generally. 

‘.B, This section does not prohibit provision, payment, allowance, or apportionment of regular 
dividends or "savings" under regular participating forms of policies or contracts, or any values, 
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benefits or returns lawfully provided under Section 395 [59A-20-30 NMSA 1978] (Variable Con- 
tract Law) of this article. 


History: Laws 1984, ch. 127, § 394. place them in divisions established in some state other 
than New Mexico. 1943-44 Op. Att'y Gen. No. 43-4324. 
. ANN siti Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Section not circumvented by foreign divisions. Jur. 2d Insurance §§ 241, 472. 
— A foreign insurance company operating in New Mexico » 44.C.J.S, Insurance § 349. 


cannot sell dual pay policies on lives of New Mexicans and 


59A-20-30. Variable contract law. 


A. A domestic life insurer may establish one or more separate accounts and may allocate 
thereto amounts (including without limitation proceeds applied under optional modes of settle- 
ment or under dividend options) to provide for life insurance or annuities (and benefits incidental 
thereto), payable in fixed or variable amounts or both, subject to the following: 

(1) the income, gains and losses, realized or unrealized, from assets allocated to a separate 
account shall be credited to or charged against the account, without regard to other income, gains 
or losses of the insurer; 

(2) except as may be provided with respect to reserves for guaranteed benefits and funds 
referred to in Paragraph (3) ofthis subsection: 

(a) amounts allocated to any separate account and accumulations thereon may be 
invested and reinvested without regard to any requirements or limitations prescribed by the laws 
of this state governing the investments of life insurers; and 

(b) the investments in such separate account or accounts shall ‘not be taken into ac- 
count in applying the investment limitations otherwise applicable to the investments of the in- 
surer; 

(3) except with the approval of the superintendent and other éduiditions as to investments 
and other matters as he may prescribe which shall recognize the guaranteed nature of the benefits 
provided, reserves for: 

(a) benefits guaranteed as to dollar amount and duration; and 

(b) funds guaranteed as to iano er amount or stated rate of interest shall not be 
maintained in a separate account; 

(4) unless otherwise approved by the superintendent, assets allocated to a separate ac- 
count shall be valued at their market value on the date of valuation, or if there is no readily 
available’ market, then as provided under the terms of the contract or the rules or other written 
agreement applicable to such separate account; provided, that unless otherwise approved by the 
superintendent, the portion of any of the assets of such separate account equal to the insurer's 
reserve liability with regard to the guaranteed benefits and funds referred to in Paragraph (3) of 
this subsection shall be vyasued | in accordance Mis the rules otherwise applicable to the insurer's 
assets; 

(5) amounts allocated to a separate account in the exercise of the power granted by this 
section shall be owned by the insurer, and the insurer shall not be, nor hold itself out to be, a 
trustee with respect to such amounts. If and to the extent so provided under the applicable con- 
tracts, that portion of the assets of any such separate account equal to the reserves and other con- 
tract liabilities with respect to such account shall not be chargeable with liabilities arising out of 
any other business the insurer may conduct; 

(6) no sale, exchange or other transfer of assets may be made by an insurer between any of 
its separate accounts or between any other investment account and one or more of its separate ac- 
counts unless, in case of a transfer into a separate account, such transfer is made solely to establish 
the account or to support the operation of the contracts with respect to the separate account to which 
the transfer is made, and unless such transfer, whether int or r from a separate account, is made: 

(a) by a transfer of cash; or 

(b) by a transfer of securities having a waite determinable market value, provided 
that such transfer of securities is approved by the superintendent. The superintendent may 
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approve other transfers among such accounts if in his opinion such 5: aimaraey would not be i oe 
table; and 

(7) to the extent such insurer deems if necessary to comply with any sacHostle federal or 
state laws, such insurer, with respect to any separate account, including without limitation any 
separate account which is a management investment company or a unit investment trust, may 


provide for persons having,an interest therein appropriate voting and other rights and special 


procedures for the conduct of the business’of such account, including without limitation special 
rights and procedures relating to investment policy, investment advisory services, selection of in- 
dependent public accountants and the selection of a committee, the members of which need not be 
otherwise affiliated with such insurer, to manage the business of such account. 

B. Any contract providing benefits payable in variable amounts delivered or issued for delivery 
in this state shall contain a statement of the essential features of the procedures to be followed by 
the insurer in determining the dollar amount of such variable benefits, Any such contract under 
which the benefits vary to reflect investment experience, including a group contract and any cer- 
tificate in evidence of variable benefits issued thereunder, shall state that such dollar.amount will 
so vary and shall contain on its first page a statement to the effect that the benefits thereunder 
are on a variable basis, 

C. No insurer shall deliver or issue for delivery within this state variable contracts unless it is 
licensed or organized to do a life insurance or annuity business in this state, and the superinten- 
dent is satisfied that its condition or method of operation in connection with the issuance. of such 
contracts will not. render its operation hazardous to the public or its policyholders in this state. In 
this connection, the superintendent shall consider: 

(1) the history and financial condition of the insurer; 

(2) the character, responsibility and fitness of the officers and directors of the i insurer; and 

(3) the law and regulations under which the insurer is authorized in the state of domicile 
to issue variable contracts. 

If the insurer is a subsidiary of an authorized life insurer,or affiliated with such insurer through 
common management or. ownership, it may be deemed by the superintendent to have met the pro- 
visions of this subsection if either it or the parent or the affiliated insurer meets the requirements 
hereof. 

D, . Except for Sections 59A-20-4, 59A-20-9 through §9A-20-12, 59A-20- 31 and 59A-21-12 NMSA 
1978, in the case of a variable life insurance policy and except for Sections 59A-20-18, 59A-20-22 
and 59A-20-23 NMSA 1978 in the case of a variable annuity contract and except as otherwise 
provided in this section, all pertinent provisions of the insurance laws of this state shall apply, to 
separate accounts and contracts relating thereto. Subject to approval by the superintendent, any 
individual variable annuity contract, delivered or issued for delivery in this state shall contain 
grace, reinstatement and nonforfeiture provisions appropriate to such a contract, and any group 
variable life insurance contract delivered or issued for delivery in this state shall contain a grace 
provision.appropriate to. such a contract. The reserve liability for variable contracts shall be estab- 
lished in accordance with actuarial procedures that recognize the variable nature of the benefits 
provided and any mortality guarantees. | 

E. Notwithstanding any other provision of law, t the superintendent shall have sole authority to 
regulate the issuance and sale of variable contracts and to issue such reasonable rules and regula- 
tions as may be appropriate to carry out the purposes and provisions of this Rate | 


History: Laws 1984, ch, 127, § 395; 1987, ch. 259, § ANNOTATIONS _ . 


° 


Am. tay 2d, A.L.R. and C.J.S. references. — 43 Am, 


Jur. 2d Instirance 8 5. 
3A C.J.S. Annuities § 3: 9 C.J.S. Banks and Banking $ 
626. 


59A-20-31. Standard Nonforfeiture Law; life insurance. 


A. In the case of policies issued on and after the operative date of this section, as defined in 
Subsection K of this section, no policy of life insurance, except as stated in Subsection J of this 
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section, shall be delivered or issued for delivery in this state unless it shall contain in substance 
the following provisions, or corresponding provisions that in the opinion of the superintendent are 
at least as favorable to the defaulting or surrendering policyholder as are the minimum require- 
ments hereinafter specified and are essentially in compliance with Subsection I of this section: 

(1) that, in the event of default in any premium payment the insurer will grant, upon 
proper request not later than sixty days after the due date of the premium in default, a paid- 
up nonforfeiture benefit on a plan stipulated in the policy, effective as of such due date, of such 
amount as may be hereinafter specified. In lieu of such stipulated paid-up nonforfeiture benefit, 
the insurer may substitute, upon proper request not later than sixty days after the due date of 
the premium in default, an actuarially equivalent:alternative paid-up nonforfeiture benefit that 
provides a greater amount or longer period of death benefits or, if applicable, a greater amount or 
earlier payment of endowment benefits; 

(2) that, upon surrender of the policy within sixty days after the due date of any premium 
payment in default after premiums have been paid for at least three full years in the case of ordi- 
nary insurance or five full years in the case of industrial insurance, the insurer will pay, in lieu of 
any paid-up nonforfeiture benefit, a cash surrender value of such amount as may be hereinafter 
specified; 

(3) that a specified paid-up nonforfeiture benefit shall become effective as specified in the 
policy unless the person entitled to make such election elects another available option not later 
than sixty days after the due date of the premium in default; 

(4) that, if the policy shall have become paid-up by completion of all premium pajreniants 
or if it is continued under any paid-up nonforfeiture benefit that became effective on or after the 
third policy anniversary in the case of ordinary insurance or the fifth policy anniversary in the 
case of industrial insurance, the insurer will pay, upon surrender of the policy within thirty days 
after any policy anniversary, a cash surrender value of such amount as may be hereinafter speci- 
fied; 

(5) in the case of policies that cause on a basis guaranteed in the policy unscheduled 
changes in benefits or premiums, or that provide an option for changes in benefits or premiums 
other than a change to a new policy, a statement of the mortality table, interest rate and method 
used in calculating cash surrender values and the paid-up nonforfeiture benefits available under 
the policy. In the case of all other policies, a statement of the mortality table and interest rate used 
in calculating the cash surrender values and the paid-up nonforfeiture benefits available under 
the policy, together with a table showing the cash surrender value, if any, and paid-up nonforfei- 
ture benefit, if any, available under the policy on each policy anniversary either during the first 
twenty policy years or during the term of the policy, whichever is shorter, such values and benefits 
to be calculated upon the assumption that there are no dividends or paid-up additions credited to 
the policy and that there is no indebtedness to the insurer on the policy; and 

(6) a statement that the cash surrender values and the paid-up nonforfeiture benefits 
available under the policy are not less than the minimum values and benefits required.by or pur- 
suant to the insurance law of the state in which the policy is delivered; an explanation of the man- 
ner in which the cash surrender values and the paid-up nonforfeiture benefits are altered by the 
existence of any paid-up additions credited to the policy or any indebtedness to the insurer on the 
policy; if a detailed statement of the method of computation of the values and benefits shown in 
the policy is not stated therein, a statement that such method of computation has been filed with 
the insurance supervisory official of the state in which the policy is delivered; and a statement of 
the method to be used in calculating the cash surrender value and paid-up nonforfeiture benefit 
available under the policy on any policy anniversary beyond the last anniversary rom which such 
values and benefits are consecutively shown in the policy. 

Any of the provisions in this subsection or portions thereof not applicable by reason of the plan 
of insurance may, to the extent inapplicable, be omitted from the policy. 

The insurer shall reserve the right to defer the payment of any cash surrender value for a period 
of six months after demand therefor with surrender of the policy. 

B. Any cash surrender value available under the policy in the event of default in a premium 
payment due on any policy anniversary, whether or not required by Subsection A of this section, 
shall be an amount not less than the excess, if any, of the present value, on such anniversary, of the 
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future guaranteed benefits that would have been provided for by the policy, including any existing 
paid-up additions, if there had: been no default, over the sum of: 

(1). the then present value of the adjusted premiums as defined in Subibiokioties D; E and 
F of this section, corresponding to premiums that would have fallen due omor after such anniver- 
sary;;and 

(2) the armiand of any iriddbtednisse to thins insurer on the policy. 

Provided, however, that for any policy issued on or after the operative date of StabsActiion F a 
this. section, as defined therein, which provides supplemental life insurance or annuity benefits 
at. the option of the insured and for an identifiable additional premium by rider or supplemental 
policy provision, the cash surrender value referred to in Paragraph (1) of this subsection shall'be 
an amount not less than the sum of the cash surrender value as defined in such paragraph for an 
otherwise similar policy issued at the same age without such rider or, supplemental policy provi- 
sion and the cash surrender value as defined in such paragraph for.a policy that provides only the 
benefits otherwise provided by. such rider or.supplemental policy provision. 

Provided, further, that for any family policy issued on or after the operative date of SE F 
of this section as defined therein, which defines a primary insured and provides term insurance on 
the life of the spouse of the primary insured expiring before the spouse's age of seventy-one, the 
cash surrender value referred to in Paragraph (1) of this subsection shall be an amount not less 
than the.sum of the cash surrender value as defined in such paragraph for an otherwise similar 
policy issued at the same age without such term insurance on the life of the spouse and the cash 
surrender value as defined in such paragraph for a policy that provides only the benefits otherwise 
provided by such term insurance on the life of the spouse.. Any cash surrender value available 
within thirty days after any policy anniversary under any policy paid up by completion of all pre- 
mium. payments or any policy continued under any paid-up nonforfeiture benefit, whether or not 
required by Subsection A of this section, shall be an amount not less than the present value, on 
such anniversary, of the future guaranteed benefits provided for by the policy, including any exist- 
ing paid-up additions, decreased by any indebtedness to the insurer on the policy. 

C.., Any paid-up nonforfeiture benefit available under the policy in the event of default in.a 
premium payment due on any policy anniversary shall be such that its present value as of such 
anniversary shall be at least equal to the cash surrender value then provided for by the policy 
or, if none is provided for, that cash surrender value that would have been required by this sec- 
tion in the absence of the condition that, premiums shall have been paid for at.least.a specified 
period. 

D. This subsection shall not apply to policies issued on:or after the: ena tahines date of Sub- 
section F of this section. Except as provided in Paragraph (2) of this subsection, the adjusted 
premiums for any policy shall be calculated, on an annual, basis and shall be such uniform per- 
centage of the respective premiums specified in the policy, for each policy year,:excluding any; 
extra premiums charged because of impairments or special hazards, that the present value, at 
the date of issue of the policy, of all such adjusted premiums shall be equal to the sum of:’ (a) the 
then present value of the future guaranteed benefits provided for by the policy; (b) two percent 
of the amount of insurance,.if the insurance be uniform in amount; or. of the equivalent: uniform 
amount, as hereinafter defined, if the amount of insurance varies with duration of the policy; (c) 
forty percent of the adjusted premium for the first. policy year; (d) twenty-five percent of either 
the adjusted premium for the first policy year or the adjusted premium for a whole life policy. of 
the same uniform or equivalent uniform amount with uniform premiums for the whole of life is- 
sued at the same age for the same amount of insurance, whichever is less. Provided, however, 
that in applying the percentages specified in (c) and (d), no adjusted premium shall be deemed to 


exceed four percent of the amount of insurance.or uniform amount equivalent thereto.,The date - 


of issue of a policy for the purpose of this subsection shall be the date as of which the rated age of 
the insured is determined. ’ 

(1). In the case of a policy providing an rpchondes of insurance varying with papayas of the 
policy, the equivalent uniform amount thereof for the purpose of this subsection shall be deemed to 
be the uniform amount of insurance provided by an otherwise similar-policy, containing the same 
endowment benefit or benefits, if any, issued at the same age.and for the same term, the amount 
of which does not vary with duration and the benefits under which have the same present value 
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at the date of issue as the benefits under the policy; provided, however, that in the case of a policy 
providing a varying amount of insurance issued on the life of a child under age ten, the equivalent 
uniform amount may be computed as though the amount of insurance provided by the policy prior 
to the attainment of age ten were the amount provided by such policy at age ten. 

(2) The adjusted premiums for any policy providing term:insurance benefits by rider or 
supplemental policy provision shall be equal to: (1) the adjusted premiums for an otherwise simi- 
lar policy issued at the same age without such term insurance benefits,:increased, during the 
period for which premiums for such term insurance benefits are payable by (2) the adjusted pre- 
miums for such term insurance, the foregoing items (1) and (2) being calculated separately and as 
specified in the first two paragraphs (the first paragraphs and Paragraph (1)) of this subsection 
except that, for the purposes of (b), (c) and (d) of the first such paragraph, the amount of insurance 
or equivalent uniform amount of insurance used in the’calculation of the adjusted premiums re- 
ferred to in (2) shall be equal to the excess of the corresponding amount determined for the-entire 
policy over the amount used in the.calculation of the adjusted: premiums in (1). 

(3) Except as otherwise provided in Paragraph (4) of this subsection and Subsection E 
of this section, all adjusted premiums and present values referred to in this section shall for-all 
policies of ordinary insurance be: calculated on the basis of the national association of insurance 
commissioners 1941 standard ordinary mortality table, provided that for any category of ordinary 
insurance issued on female risks, adjusted premiums and present values may be calculated. ac- 
cording to an age not more than three years younger than the actual age of the insured, and such 
calculations for all policies of industrial insurance shall be made on the basis of the 1941 standard 
industrial mortality table., All calculations shall be made on the basis of the rate of interest, not 
exceeding three and one-half percent per annum, specified in the policy for calculating cash sur- 
render values and paid-up nonforfeiture benefits. Provided, however, that in calculating the pres- 
ent value of any paid-up term insurance with accompanying pure endowment, if any, offered as 
a nonforfeiture benefit, the rates of mortality assumed may be not more than one hundred thirty 
percent. of the-rates of mortality according to.such applicable table. Provided, further, that for 
insurance issued on,a substandard basis, the calculation of any such adjusted premiums and pres- 
ent values may: be based on such. other table of mortality as may be specified by the insurer and 
approved by the superintendent. 

(4) This paragraph shall not apply to ceaites policies issued:on or after the operative 
date of Subsection,F of this section, In the case of ordinary policies issued on or after the operative 
date of this paragraph as defined: herein, all adjusted premiums and present values referred to in 
this section shall be calculated on the basis of the commissioners 1958 standard ordinary mortal- 
ity table and the rate, of interest specified in the policy for calculating cash surrender values and 
paid-up nonforfeiture benefits; provided that such rate of interest shall not exceed three and one- 
half percent a year, except that a rate of interest not exceeding four percent a year may be used for 
policies issued on or after July 1, 1973 and prior to July 1, 1977 and.a rate of interest not exceeding 
five and one-half percent per annum may be used for policies issued on or after July 1, 1977, except 
that for any single premium whole life or endowment insurance policy a rate of interest not ex- 
ceeding six and one-half percent per annum may be used, and provided that for any category of or- 
dinary insurance issued on female risks, adjusted premiums.and present values may be calculated 
according to an age, not more than six years younger than the actual age of the insured. Provided, 
however, that in calculating the present value.of any paid-up term insurance with accompanying 
pure endowment, if any, offered as a nonforfeiture benefit, the rates of mortality assumed may be 
not more than those shown in the commissioners 1958 extended term insurance table. Provided, 
further, that for insurance issued on a substandard. basis, the calculation of any such adjusted 
premiums and present values may be’based on such other table of mortality as may be specified by 
the insurer and approved by the superintendent. 

After June 9; 1961, any insurer may file with the superintendent a sanding notice of its election 
to comply with the provisions of Paragraph (4) of this subsection after a specified date before Janu- 
ary 1, 1966. After the filing of such notice, then upon such specified.date (which shall be the opera- 
tive date of this subsection for such insurer), this subsection shall become operative with respect 
to the ordinary policies thereafter issued by such insurer. If an insurer makes no.such election, the 
operative date of thisisubsection for such insurer shall be January 1, 1966, 
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E.'; This subsection shall not apply to industrial os sated on or after the operative date of 
Subsection F of this section. 

In the case of industrial policies issued on or. ‘after the operative date of this ntwatioan as defined 
herein, all adjusted premiums and present values referred to in this section shall be calculated on 
the bases of the commissioners 1961 standard industrial mortality table and the rate of interest 
specified in the policy for calculating cash surrender values and paid-up nonforfeiture benefits; 
provided that such rate of interest shall not exceed three and one-half percent a year except that a 
rate of interest not exceeding four percent a year may be used for policies issued on or after July 1, 
1973 and prior to July 1,.1977 and a rate of interest not exceeding five and one-half percent per 
annum may be used for policies issued on or after July 1, 1977, except that, for any single premium 
whole life or endowment insurance policy, a rate of interest not exceeding six and one-half percent 
per annum may be used.: Provided, however, that in calculating the present value of any paid-up 
term insurance with accompanying pure endowment, if any, offered as a nonforfeiture benefit, the 
rates of mortality assumed may be not more than those shown in the commissioners 1961 indus- 
trial extended term insurance table. Provided, further, that for insurance issued on a substandard 
basis, the calculation of any such adjusted premiums and present values may be based on such 
other table of mortality as may be specified by the insurer and approved by the superintendent. 

After June 7, 1963, any insurer may file with the superintendent a written notice ofits election 
to comply with the provisions of this subsection after a specified date before January 1, 1968. Af- 
ter the filing of such notice, then upon such specified date (which shall be the operative-date of this 
subsection for such insurer), this subsection shall become operative with respect to the industrial 
policies thereafter issued by such insurer. If an insurer makes no such election, the operative date 
of this subsection for such insurer shall be January 1, 1968. 

F. This subsection shall apply to all policies issued on or after the operative date of this subsec- 
tion. Except as provided in Paragraph (6) of this subsection, the adjusted premiums for any policy 
shall be calculated on an annual basis and shall be such uniform percentage of the respective pre- 
miums specified in the policy for each policy year, excluding amounts payable’as extra premiums 
to cover impairment or special hazards and also excluding any uniform annual contract charge or 
policy fee specified in the policy in a statement of the method to be used in calculating the cash sur- 
render values and paid-up nonforfeiture benefits, that the present value, at the date of issue of the 
policy, of all adjusted premiums shall be equal to the sum of the then present value of the future 
guaranteed benefits provided for by the policy; one percent of either the amount of insurance, if the 
insurance be uniform in amount, or the average amount of insurance at’'the beginning of each of the 
first ten policy years; and one hundred twenty-five percent of the nonforfeiture net level premium 
as hereinafter defined. Provided, however, that, in applying the last percentage specified above, 
no nonforfeiture net level premium shall be deemed to exceed four percent of either the amount of 
insurance, if the insurance be uniform in amount, or the average amount of insurance at the begin- 
ning of each of the first ten policy years. The date of issue of a policy for the purpose of this subsec- 
tion shall be the date as of which the rated age of the insured is determined; and 

(1) the nonforfeiture net level premium shall be equal to the present value, at the date 
of issue of the policy, of the guaranteed benefits provided ‘for by the policy divided by the present 
value, at the date of issue of the policy, of an annuity of one per annum payable on the date of issue 
of the policy and on each anniversary of such policy on which a premium falls due; 

(2) in the case of policies that cause on a basis guaranteed in the policy unscheduled 
changes in benefits or premiums, or that provide an option for changes ’in benefits or premiums 
other than a change to a new policy, the adjusted premiums and présent values shall initially be 
calculated on the assumption that future benefits and premiums do not change from those stipu- 


lated at the date of issue of the policy. At the time of any such change in the benefits or premiums, 


the future adjusted premiums, nonforfeiture net level premiums and present values shall be recal- 
culated on the assumption that future benefits and rhery rei do not change from those stipulated 
by the policy immediately after the change; 

(3) except as otherwise provided in Paragraph (6) of this subsection, the recalculated fu- 
ture adjusted premiums for any such policy shall be such uniform percentage of the respective fu- 
ture premiums specified in the policy for each policy year, excluding amounts payable as extra pre- 
miums to cover impairments and special hazards, and also excluding any uniform annual contract 
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charge or policy fee specified in the policy in a statement of the method to be used in calculating 
the cash surrender values and paid-up nonforfeiture benefits, that the present value, at the time 
of change to the newly defined benefits or premiums, of all such future adjusted premiums shall be 
equal to the excess of the sum of the then present value of the then future guaranteed benefits pro- 
vided for by the policy and the additional expense allowance, if any, over the then cash surrender 
value, if any, or present value of any paid-up nonforfeiture benefit under the policy; 

(4) the additional expense allowance, at the time of the change to the newly defined ben- 
efits or premiums, shall be the sum of one percent of the excess, if positive, of the average amount 
of insurance at the beginning of each of the first ten policy years subsequent to the change over 
the average amount of insurance prior to the change at the beginning of each of the first ten policy 
years subsequent to the time of the most recent previous change, or, if there has been no previous 
change, the date of issue of the policy; and one hundred twenty-five percent of the increase, if posi- 
tive, in'the nonforfeiture net level premium; 

» (5) the'recalculated nonforfeiture net ae premium shall be iis to the result obtained 
by dividing (a) by (b) where: 

(a) equals the sum of: (1) the nonforfeiture net level premium iene prior to the 
change times the present value of an annuity of one per annum payable on each anniversary of the 
policy on or subsequent to the date of the change on which a premium would have fallen due had 
the change not occurred; and (2) the present value of the increase in future guaranteed benefits 
provided for by the policy; and 

. (b) -equals the present value of an annuity of one pir annum payable on each anniver- 
sary of the policy on or subsequent to the date of change on which a premium falls due; 

(6) notwithstanding any other provisions of this subsection to the contrary, in the case 
of a policy issued’on a substandard basis that provides reduced graded amounts of insurance so 
that, in’each policy year, such policy has the same tabular mortality cost as an otherwise similar 
policy issued on the standard basis that provides higher uniform amounts of insurance, adjusted 
premiums and present values for such substandard policy may be calculated as if it were issued to 
provide such higher uniform amounts of insurance on the standard basis; 

(7) \ all adjusted premiums and present values referred to in this section shall for all poli- 
cies of ordinary insurance be calculated on the basis of the commissioners 1980 standard ordi- 
nary mortality table or, at the election of the insurer for any one or more specified plans of life 
insurance, the commissioners 1980 standard ordinary mortality table with ten-year select mor- 
tality factors; shall for all policies of industrial insurance be calculated on the basis of the com- ° 
missioners 1961 standard industrial mortality table; and shall for all policies issued in a particu- 
lar calendar year be calculated on the basis of a rate of interest not exceeding the nonforfeiture 
interest rate as defined in this subsection, for policies issued in that calendar year. Provided, 
however, that: 

(a) at the option of the insurer, calculations for all policies issued in a particular cal- 
endar year may be made on the basis of a rate of interest not exceeding the nonforfeiture interest 
rate, as defined in this subsection, for policies issued in the immediately preceding calendar year; 

(b): under any paid-up nonforfeiture benefit, including any paid-up dividend addi- 
tions, any cash surrender value available, whether or not required by Subsection A of this section, 
shall be calculated on the basis of the mortality table and rate of interest used in determining the 
amount of such paid-up nonforfeiture benefit and paid-up dividend additions, if any; 

(c) an insurer may calculate the amount of any guaranteed paid-up nonforfeiture 
benefit, including any paid-up additions under the policy, on the basis of an interest rate no lower 
than that specified in the policy for calculating cash surrender values; 

(d) in calculating the present value of any paid-up term insurance with accompany- 
ing pure endowment, if any, offered as a nonforfeiture benefit, the rates of mortality assumed may 
be not more than those shown in the commissioners 1980 extended term insurance table for poli- 
cies of ordinary insurance and not more than the commissioners 1961 industrial extended term 
insurance table for policies of industrial insurance; 

(e) for insurance issued ona substandard basis, the calculation of any such adjusted 
premiums and present values may be based on gate oi modifications of the aforementioned 
tables; 
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(f) .for a policy issued prior to the operative date of the valuation manual, any com- 
missioners standard ordinary mortality tables, adopted after 1980 by the national association of 
insurance commissioners, that are approved by regulation promulgated by the superintendent for 
use in determining the minimum nonforfeiture standard may be substituted for the commission- 
ers 1980 standard ordinary mortality table with or without ten-year select nals factors or for 
the commissioners 1980 extended term insurance table; 

(g) for a policy issued on or after the operative date of the waliidtion manual, the 
commissioners standard mortality table in the valuation manual shall be used to determine the 
minimum nonforfeiture standard that may be substituted for the commissioners 1980 standard 
ordinary mortality table, either with or without ten-year select mortality factors, or for the com- 
missioners 1980 extended term insurance table. If the superintendent adopts through rulemaking 
a commissioners standard ordinary mortality table that was adopted by the national association 
of insurance commissioners for use in determining the minimum nonforfeiture standard for poli- 
cies issued on or after the operative date of the valuation manual; then that minimum nonforfei- 
ture standard shall substitute for the minimum nonforfeiture standard provided:in the valuation 
manual; £2 . 2's 
(h) for a:policy issued prior to the operative date of the valuation manual, any.:com- 
missioners standard industrial mortality tables, adopted after:1980 by the national association of 
insurance commissioners, that are approved by regulation promulgated by the superintendent for 
use in determining the minimum nonforfeiture standard may be substituted for the commission- 
ers 1961 standard industrial mortality table or:the commissioners 1961 industrial extended term 
insurance table; and. 

(i), for a policy idasitah on or after the rere date of we cabratior fading the com- 
missioners standard mortality:table in the valuation manual shall be used to determine the mini- 
mum nonforfeiture standard that may be substituted for the commissioners 1961 standard indus- 
trial mortality table or the commissioners 1961 industrial; extended term-insurance table. If the 
superintendent adopts:-through rulemaking a commissioners standard industrial mortality table 
that was adopted by the national association of insurance commissioners for use in determining 
the minimum nonforfeiture standard for policies issued on or after the operative date of the valu- 
ation manual, then that minimum nonforfeiture standard shall substitute for the minimum non- 
forfeiture: standard provided in the valuation manual; 

(8) the nonforfeiture interest rate per annum for.a policy issued in a calendar year: 

(a) prior to the operative date. of the valuation manual shall be equal to one hundred 
twenty-five percent of the calendar year statutory valuation interest rate for such policy as defined 
in the: Standard Valuation Law, rounded to the nearest one-fourth of one percent; provided, how- 
ever, that the nonforfeiture interest rate per annum shall not be less than four percent; and 

(b) on or after the operative date of the valuation manual shall be determined by the 
valuation manual; 

(9). notwithstanding any other provision in the laws relating to insurance to the contrary, 
any refiling of nonforfeiture values or their methods of computation for any previously approved 
policy form that involves only a change in the interest rate or mortality table used to compute non- 
forfeiture values shall not require refiling of any other provisions of that policy form; and 

(10). after the effective date of this subsection, any insurer may file with the superinten- 
dent a written notice of its election to comply with the provisions of this subsection after a speci- 
fied date before January 1, 1989, which shall he the operative date of this subsection for such 
insurer. If an insurer makes no such election, the operative date of this subsection for such insurer 
shall be January 1, 1989. 

G. In the case of,any plan of life insurance that nrnciadls for fataci premium dbenuslaninell 
the amounts of which are to be determined by. the insurer based on the then estimates of Seta 
experience, or in the case-of any plan of life insurance that is of such.a nature that minimum val- 
ues cannot be determined by the methods described in Subsection A, B, C, D, E or F of this,section, 
' then: 

(1), the superintendent must be satisflad that the henedis promised: under ta plan are 
substantially as favorable to policyholders and insureds,as the minimum benefits otherwise re- 
quired by Subsection A, B, C, D, E or F of this section; 
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(2) the superintendent must be satisfied that the benefits and the pattern of premiums of 
that plan are not such as to mislead prospective policyholders or insureds; and 

(3) the cash surrender values and paid-up nonforfeiture benefits provided by such plan 
must not be less than the minimum values and benefits required for the plan computed by a 
method consistent with the trina tos of this section, as determined by regulations promulgated 
by the superintendent. 

H. Any cash surrender value and any spaid-up nontorisiturs benefit, available under the policy 
in the event of default in a premium payment due at any time other than on the policy anniversary, 
shall be calculated with allowance for the lapse of time and the payment of fractional premiums be- 
yond the last preceding policy anniversary. All values referred to in Subsections B, C, D, E and F of 
this section may be calculated upon the assumption that any death benefit is payable at the end of 
the policy year of death. The net value of any paid-up additions, other than paid-up term additions, 
shall be not less than the amounts used to provide such additions. Notwithstanding the provisions 
of Subsection B of this section, additional benefits payable (a) in the event of death or dismember- 
ment by accident or accidental means; (b) in the event of total and permanent disability; (c) as 
reversionary annuity or deferred reversionary annuity benefits; (d) as term insurance benefits pro- 
vided by a rider or supplemental policy provision to which, if issued as a separate policy, this section 
would not apply; (e) as term insurance on the life of a child or on the lives of children provided in 
a policy on the life of'a parent of the child, if such term insurance expires before the child's ‘age is 
twenty-six, is uniform in amount after the child's age is one and has not become paid up by reason 
of the death of a parent of the child; and (f) as other policy benefits additional to life insurance and 
endowment benefits, and premiums for all such additional benefits, shall be disregarded in ascer- 
taining cash surrender values and nonforfeiture benefits required by this section, and no such ad- 
ditional benefits shall be required to be included in any paid-up nonforfeiture benefits. 

I. This subsection, in addition to all other applicable sections of this law, shall apply to all poli- 
cies issued on or after January 1, 1985. Any cash surrender value available under the policy in 
the event of default in a premium payment due on any policy anniversary shall be in an amount 
that does not differ by more than two-tenths of one percent of either the amount of insurance, if 
the insurance be uniform in amount, or the average amount of insurance at the beginning of each 
of the first ten policy years, from the sum of (a) the greater of zero and the basic cash value herein- 
after specified; and (b) the present value of any existing paid-up additions less the amount of any 
indebtedness to the insurer under the policy. 

The basic cash value shall be equal to.the present value, on such anniversary, of the future guar- 
anteed benefits that would have been provided for by the policy, excluding any existing paid-up 
additions and before deduction of any indebtedness to the insurer, if there had been no default, 
less the then present value of the nonforfeiture factors, as hereinafter defined, corresponding to 
premiums that would have fallen due on and after such anniversary. Provided, however, that the 
effects on the basic cash value of supplemental life insurance or annuity benefits or of family cov- 
erage, as described in Subsection B or D of this section, whichever is applicable, shall be the same 
as are the effects specified therein. 

The nonforfeiture factor for each policy year shall be an amount equal to a percentage of the 
adjusted premium for the policy year, as defined in Subsection D or F of this section, whichever is 
applicable. Except as is required’ by the next succeeding sentence of this paragraph, such percent- 
age: 

(1) must be the same percentage for each policy year between the second oliby anniver- 
sary and the later of the fifth policy anniversary and the first policy anniversary at' which there 
is available under the policy a cash surrender value in an amount, before including any paid-up 
additions and before deducting any indebtedness, of at least two-tenths of one percent of either the 
amount of insurance, if the insurance be uniform in amount, or the average amount of insurance 
at the beginning of each of the first ten policy years; and 

(2) must be such that no percentage after the later of the two policy anniversaries speci- 
fied in Paragraph (1) of this subsection may apply to fewer than five consecutive policy years. 

Provided that no basic cash value may be less than the value that would be obtained if the 
adjusted premiums for the policy, as defined in Subsection D or F of this section, whichever is ap- 
plicable, were substituted for the nonforfeiture factors in the calculation of the basic cash value. 
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All adjusted premiums and present values referred to in this subsection shall fora particular 
policy be calculated on the same mortality and interest bases as are used in demonstrating the 
policy's compliance with the other subsections‘of this section. The cash surrender values referred 
to in this subsection shall include any endowment benefits provided for by the policy. 

Any cash surrender value available other than in the event of default in a premium payment 
due on a policy anniversary, and the amount of any paid-up nonforfeiture benefit available under 
the policy in the event of default ina premium payment shall be determined in manners consis- 
tent with the manners specified for determining the analogous minimum amounts in Subsections 
A, B, C, F and H of this section. The amounts of any cash surrender values and of any paid-up 
nonforfeiture benefits granted in connection with additional benefits such as those listed as items 
(a) through (d) in Subsection H of this section shall conform with the principles of this subsection. 

J. This section shall not apply to any reinsurance, group insurance, pure endowment, annu- 
ity or reversionary annuity contract, nor to any term policy of uniform amount that provides no 
guaranteed nonforfeiture or endowment benefits; or renewal thereof, of twenty years or less expir- 
ing before age seventy-one for which uniform premiums are payable during the entire term of the 
policy, nor to any-term policy of decreasing amount, that provides no guaranteed nonforfeiture or 
endowment benefits, on which each adjusted premium, calculated as specified in Subsections D,; E 
and F of this section, is less than the adjusted premium so calculated, ona term policy of uniform 
amount, or renewal thereof, that provides no guaranteed nonforfeiture or endowment benefits, is- 
sued at the same age and for the same initial amount of insurance and for a term of twenty years 
or less expiring before age seventy-one, for which uniform, premiums are payable during the en- 
tire term of the policy, nor to any policy, that provides no guaranteed nonforfeiture or endowment 
benefits, for which no cash surrender value, if any, or present value of any paid-up nonforfeiture 


benefit, at the beginning of any policy year, calculated as specified in Subsections B, C, D, E and F 


of this section, exceeds two and one-half percent of the amount of insurance at the beginning of the 
same policy year; nor to any policy that shall be delivered outside this state through an agent or 
other representative of the insurer issuing the policy. 

For purposes of determining the applicability of this section, the age at expiry for a ated term 
life insurance policy shall be the age of expiry of the oldest life. 

K. _ After the effective date of this act, any insurer may file with the superintendent a axitéets 
notice of its election to comply with the provisions of this section after a specified date before Janu- 
ary 1, 1952. After the filing of such notice, then upon such specified date (which shall be the opera- 
tive date for such insurer), this section shall become operative with respect to policies thereafter 
issued by such insurer. If an insurer makes no such election, the operative date of this section for 
such insurer shall be January 1, 1952. 

L. As used in this section: 

(1) "operative date of the valuation manual" means the January 1 of the first.calendar 
year following the first July 1 after which the following have occurred: 

(a) the valuation manual has been adopted by the national association of insurance 
commissioners by an affirmative vote of at least forty-two members or three-fourths of the mem- 
bers voting, whichever is greater; 

(b) the Standard Valuation Law of the national association of insurance commission- 
ers, as amended in 2009, or legislation including substantially similar terms and provisions, has 
been enacted by states that collectively represent more than seventy-five percent of written direct 
premiums, as reported in the life, accident and health annual statements, the health annual state- 
ments and the fraternal annual statements submitted for 2008; and 

(c) the Standard’ Valuation Law of the national,association of insurance commission- 
ers, as amended in 2009, or legislation including substantially similar terms and provisions, has 
been enacted by at least forty-two of the following fifty-five jurisdictions: 1) the fifty states of the 
United States; 2) American Samoa; 3) the Virgin Islands of the United States; 4) the District of 
Columbia; 5) Guam; and 6) Puerto Rico; and. 

(2) "valuation manual" means the most recent version of the naga of valuation instruc- 
tions adopted by the national association of insurance commissioners. 
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History: Laws 1984, ch. 127, § 396; 2014, ch. 59, § 27. - (1) - the most recent version of the manual of valuation 
Cross references. — For the operative date of Stan- instructions adopted by the national association of insur- 
dard Nonforfeiture Law, see 59A-20-31K NMSA 1978. ance commissioners has been adopted by the national as- 
The reference in Subsection K to "the effective date of © sociation of insurance commissioners by an affirmative 
this act" apparently refers to the effective date of Laws vote of at least forty-two members or three-fourths of the 
1943, ch. 109, which enacted the original 1943 Standard members voting, whichever is greater; 
Nonforfeiture Law. . (2) the Standard Valuation Law of the national asso- 
The 2014 amendment, effective January 1, 2017, re- ciation of insurance commissioners, as amended in 2009, 
vised the standard nonforfeiture provisions to comply or legislation including substantially similar terms and 
with. the principle-based version of the Standard Valua- provisions, has been enacted by states that collectively 
tion Law; in Subsection F, Paragraph (7), Subparagraph represent more than seventy-five percent of written direct 
(f), at the beginning of the sentence, added "for a policy is- premiums, as reported in the life, accident and health an- 
sued prior to the operative date of the valuation manual", nual statements, the health annual statements and the 
and after "valuation manual, any", added "commissioners fraternal annual statements submitted for 2008; and 
standard"; in Subsection F, Paragraph (7), added Subpara- (3) the Standard Valuation Law of the national asso- 
graph (g); in Subsection F, Paragraph (7), Subparagraph ciation of insurance commissioners, as amended in 2009, 
(h), at the beginning of the ‘sentence, added "for a policy or legislation including substantially similar terms and 
issued prior to the operative date of the valuation man- provisions, has been enacted by at least forty-two of the 
ual", and after "valuation manual, any", added "commis- following fifty-five jurisdictions: 
sioners standard"; in Subsection F, Paragraph (7), added ~~ (a) the fifty states of the United States; 
Subparagraph (i); in Subsection F, Paragraph (8), in the (b) American Samoa; 
introductory sentence, after "interest rate", added "per (c) the Virgin Islands of the United States; 
annum for a policy issued in a calendar year"; in Subsec- (d) the District of Columbia; 
tion F, Paragraph (8), Subparagraph (a), at the beginning (e) Guam; and 
of the sentence, deleted "per annum for any policy issued (f) Puerto Rico. 
in any particular calendar year" and added "prior to the Severability. —- Laws 2014, ch. 59, § 54 provided that 
operative date of the valuation manual", after "Valuation if any part or application of the provisions of Laws 2014, 
Law", deleted "Section 122 of the Insurance Code", and af- ch, 59 is held invalid, the remainder or its application to 
ter "one percent", added "provided, however, that the non- other situations or persons shall not be affected. 
forfeiture interest rate per annum shall not be less than 
four percent; and"; in Subsection F, Paragraph (8), added ANNOTATIONS 
perc ites Sp (b); and epi A pia L. ashlee Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
ompiler's notes. — Pursuant to Laws 2014, ch. 59, 
55, the effective date of Laws 2014, ch. 59, §8§ 15 through oi Fook bi ag ic tly Seg dhe page Mak 


27 was January 1, 2017. On June 30, 2016, the superin- Estoppel of, or waiver by, issuer of life insurance pol- 
tendent of insurance certified to the New Mexico compila- icy to assert. defense of lack of insurable interest, 86 
tion commission and the director of the legislative council AL.RAth 828. 


service that: 45 C.J.S. Insurance § 606 et'seq. 


59A-20-32. Nonforfeiture benefits, cash surrender values; life 
policies issued prior to operative date of 1943 Standard 
Nonforfeiture Law. 


A. This section shall apply. only to those life insurance policies.issued prior to the operative 
date of the Standard Nonforfeiture Law as first enacted by Laws of 1943, Chapter 109. 

B, A nonforfeiture benefit shall be available to the owner of the policy in event of default 
in premium payments, after a premium shall have been paid for three (3) years and shall be a 
stipulated form of insurance effective from the due date of the premium, the net value of which 
shall be at least equal to the reserve at the date of default on the policy and on any dividend ad- 
ditions thereto, less.a sum of not more than two and one-half percent of the amount insured by 
the policy and of any existing dividend additions thereto, and less any existing indebtedness to 
the insurer on or secured by the policy. The policy shall specify the mortality table and rate of 
interest adopted from computing such reserves and shall stipulate that it may be surrendered 
to the insurer at its home office within one (1) month from date of default, for a specified cash 
value at least equal to the sum which would otherwise be available for the purchase of insurance 
as above stated, 


History: Laws 1984, ch. 127, § 397, ANNOTATIONS 
‘Compiler's notes. — The phrase "operative date of the Pees 
Standard Nonforfeiture Law", referred to in Subsection © , Am.dur. 2d, A.L.R. ont. Col S.rotenon pote vi Am. 
A, means July 11, 1943, the effective date of Laws 1943, Jur. 2d Insurance §§ 43 ait ers ah to Bay We 
Chapter 109, which enacted the original 1943 Standard 44 C.J.S. Insurance § 300; 45 C.J.S. Insurance § 2 
Nonforfeiture Law. Beq: 
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59A-20-33. Standard nonforfeiture law; individual deferred annuities. 


A. This section shall not apply to any reinsurance, group annuity purchased under a retire- 
ment plan or plan of deferred compensation established or maintained by an employer, including 
a partnership or sole proprietorship or by an employee organization, or by both, other than'a 
plan providing individual retirement accounts or individual retirement annuities under Sec- 
tion 408 of the Internal Revenue Code of 1986, as now or hereafter amended, premium deposit 
fund, variable annuity, investment annuity, immediate annuity, any deferred annuity contract 
after annuity payments have commenced or reversionary annuity, nor to any contract that shall 
be delivered outside this state through an agent or other representative of the insurer issuing 
the contract. 

B. In the case of contracts issued on or after the operative date of this section as defined in 
Subsection P of this section, no contract of annuity, except as stated in Subsection A of this sec- 
tion, shall be delivered or issued for delivery in this state unless it contains in substance the 
following provisions, or corresponding provisions that in the opinion of the superintendent are 
at least as favorable to the contractholder, upon cessation of payangnt of considerations under 
the contract: 

(1) that upon cessation of payment of considerations Rider a contract or upon the writ- 
ten request of the contract owner, the insurer shall grant.a paid-up annuity benefit on a plan 
stipulated in the contract of such value as is specified in Subsections H, I, J, K and M of this 
section; 

(2) ifa contract provided for a lump sum settlement at maturity, or at any other time, that 
upon surrender of the contract at or prior to the commencement of any annuity payments, the 
insurer shall pay in lieu of any paid-up annuity benefit a cash surrender benefit of such amount 
as is specified in Subsections H, I, K and M of this section. The insurer may reserve the right to 
defer the payment of such cash surrender benefit for a period not to exceed six months after de- 
mand therefor with surrender of the contract after making written request and receiving written 
approval of the superintendent. The request shall address the necessity and equatability to all 
policyholders of the deferral; 

(3) a statement of the mortality table, if any, and interest rates used in calculating any 
minimum paid-up annuity, cash surrender or death benefits that are guaranteed under the con- 
tract, together with sufficient information to determine the amounts of such benefits; and 

(4) a statement that any paid-up annuity, cash surrender or death benefits that may be 
available under the contract are not less than the minimum:benefits required by any statute of the 
state in which the contract is delivered and an explanation of the manner in which such benefits 
are altered by the existence of any additional amounts credited by the insurer to the contract, any 
indebtedness to the insurer on the contract or any prior withdrawals from or partial surrenders of 
the contract. 

C. Notwithstanding the requirements of this section, any deferred annuity contract may pro- 
vide that if no considerations have been received under a contract for a period of two full years 
and the portion of the paid-up annuity benefit at maturity on the plan stipulated in the contract 
arising from prior considerations paid would be less than twenty dollars ($20.00) monthly, the 
insurer may at its option terminate such contract by payment in cash of the then present value of 
such portion of the paid-up annuity benefit, calculated on the basis of the mortality table, if any, 
and interest rate specified in the contract for determining the paid-up annuity benefit, and by such 
payment shall be relieved of any further obligation under such contract. 

D. The minimum values as specified in Subsections H, I, J, K and M of this section of any paid- 
up annuity, cash surrender or death benefits available under an annuity contract shall be based 
upon minimum nonforfeiture amounts as defined in this section, The minimum nonforfeiture 
amount at any time at or prior to the commencement of any annuity payments shall be equal to 
an accumulation up to such time at rates of interest as indicated in Subsection E of this section 
of the net considerations, as hereinafter defined, paid prior to such time, decreased by the sum of 
Paragraphs (1) through (4) of this subsection: 

(1) any prior withdrawals from or partial surrenders of the contract accumulated at rates 
of interest as indicated in Subsection E of this section; 
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(2) an‘annual contract charge of fifty dollars ($50.00), accumulated at rates of interest as 
indicated in Subsection E of this section; 

(3) any tax pursuant to the Insurance Premium Tax Act [7-40-1 through 7-40-10 NMSA 
1978] paid by the insurer for the contract, accumulated at rates of interest as indicated in Subsec- 
tion E of this section; and 

(4). the amount of any indebtedness to the insurer on the contract, including interest due 
and accrued. 

EK. The net considerations for a given contract year used to define the minimum nonforfeiture 
amount shall be an amount equal to eighty-seven and one-half percent of the gross considerations 
credited to the contract during that contract year. The interest rate used in determining minimum 
nonforfeiture amounts shall be an annual rate of interest determined as the lesser of three percent 
per annum and be following, which shall be Spee in the contract if the interest rate will be 
reset: | 
(1) the pes ty constant akctek tiie treasury fate reported Hs the federal reserve as of a 
date, or average over a period, rounded to the nearest one-twentieth percent, specified in the con- 
tract no longer than fifteen months prior to the contract issue date or redetermination date pursu- 
ant to Paragraph (2) of this subsection reduced by one hundred twenty-five basis points, where the 
resulting interest rate is not less than one percent; and 

(2) the interest rate shall apply for an initial period and may be redetermined for addi- 
tional periods. The redetermination date, basis and period, if any, shall be stated in the contract. 
The basis is the date or average over a specified period that produces the value of the five-year 
constant maturity treasury rate to be used at each redetermination date. 

F. Notwithstanding the provisions of Subsections D and E of this section, during the period 
or term that a contract provides substantive participation in an equity indexed benefit, it may 
increase the reduction described in Paragraph (1) of Subsection E of this section by up to an addi- 
tional one hundred basis points to’reflect the value of the equity index benefit. The present value 
at the contract issue date, and at each redetermination date thereafter, of the additional reduction 
shall not exceed the market value of the benefit.: The superintendent may require a demonstration 
that the present value of the reduction does not exceed the market value of the benefit» Lacking 
such a demonstration that is acceptable to the png er eeme™ the iis one may disallow 
or limit the additional reduction. 

G. The superintendent may adopt rules to implement the provisions of Subsection F of this sec- 
tion and to provide for further adjustments to the calculation of minimum nonforfeiture amounts 
for contracts that provide substantive participation in an equity index benefit and for other con- 
tracts that the superintendent determines adjustments are justified. 

H. Any paid-up annuity benefit available under a contract shall be such that its present value 
on the‘date annuity payments are to commence is at least equal to the minimum nonforfeiture 
amount on that date. Such present value shall be computed using the mortality table, if any, and 
the interest rates specified in the contract for Hi Soares te the minimum paid-up annuity benefits 
guaranteed in the contract. 

I. For contracts that provide cash’ vetaaitiod benefits, such cash sorhévider benefits available 
prior to maturity shall not be less than the present value as of the date of surrender of that portion 
of the maturity value of the paid-up annuity benefit that would be provided under the contract 
at maturity arising from considerations paid prior to the time of cash surrender reduced by the 
amount appropriate to reflect any prior withdrawals from or partial surrenders of the contract, 
such present value being calculated on the basis of an interest rate not more than one percent 
higher than the interest rate specified in the contract for accumulating the net considerations to 
determine such maturity value, decreased by the amount of any indebtedness to the insurer on the 
contract, including interest due and accrued, and increased by any existing additional amounts 
credited by the insurer to the contract. In no event shall any cash surrender benefit be less than 
the minimum nonforfeiture amount at that time. The death benefit under such contracts shall be 
at least equal to the cash surrender benefit. 

J. For contracts that do not provide cash surrender benefits, the present value of any paid- 
up annuity benefit available as a nonforfeiture option at any time prior to maturity shall not be 
less than the present value of that portion of the maturity value of the paid-up annuity benefit 
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provided under the’ contract arising from considerations paid prior to the time the contract is 
surrendered in exchange for, or changed to, a deferred paid-up annuity, such present value being 
calculated for the period prior to the maturity date on the basis of the interest rate specified in the 
contract for accumulating the net considerations to determine such maturity value, and increased 
by any existing additional amounts credited by the insurer to the contract. For contracts that do 
not provide any death benefits prior to the commencement of any annuity payments, such present 
values shall be calculated on the bases of such interest rate and the mortality table specified in 
the contract for determining the maturity value of the paid-up annuity benefit. However, in no 
event shall the present value of a paid-up eigen benefit be less than the minimum nonforfeiture 
amount at that time. 

K. For the purpose. of determining the benefits calculated under rosie I and J of aie 
section, in the case of annuity contracts under which an election may be made to have annuity 
payments commence at optional maturity dates, the maturity date shall be deemed to be the latest 
date for which election shall be permitted by the contract, but shall not be deemed to be later than 
the anniversary of the contract next following the annuitant’s seventieth Li statis or the tenth an- 
niversary of the contract, whichever is later. . 

L. Any contract that does not provide cash surrender benifite or attic hot provide death ben- 
efits at least equal to the minimum nonforfeiture; amount prior to the commencement of any an- 
nuity payments shall include a statement in a sri place in the contract that such benefits 
are not provided. 

M. Any paid-up annuity, cash surrender or death benefits available at any bikiey ‘other than 
on the contract anniversary under any contract with fixed scheduled considerations, shall be cal- 
culated with allowance forthe lapse of time and the payment of any scheduled considerations 
beyond the beginning of the contract year in Which cessation of payors 3 of spp. a under 
the contract occurs. 

N. For any contract that provides, within the same pandhedt by pre or dif linna bi contract 
provision, both annuity benefits and life insurance benefits that are in excess of the greater of cash 
surrender benefits or a return of the gross considerations with interest, the minimum nonforfeiture 
benefits shall be equal to the sum of the minimum nonforfeiture benefits for the annuity portion 
and the minimum nonforfeiture benefits, if any, for the life insurance portion computed as if each 
portion were a separate contract. Notwithstanding the provisions of Subsections H, I, J, K and M 
of this section, additional benefits payable:in the event of total and permanent disability, as rever- 
sionary annuity or deferred reversionary annuity benefits, or as other policy benefits additional to 
life insurance, endowment and annuity benefits, and considerations for all such additional benefits, 
shall be disregarded in ascertaining the minimum nonforfeiture amounts, paid-up annuity, cash 
surrender and death benefits that may be required by this section. The inclusion of such additional 
benefits shall not be required in any paid-up benefits, unless such additional benefits separately 
would require minimum nonforfeiture amounts, paid- “up annuity, cash surrender and death ben- 
efits, | 

O. The superintendent may adopt riley to implement the provisions sof this debtiont 

P, After July 1, 2003; an insurer may elect to apply its provisions to annuity contracts on 
a contract-form by contract-formibasis before July 1, 2005. In all other instances this section 
shall become Spenakins with respect. to annhity ihe pes issued by the insurer after June 30, 
2005. at 


History: Laws 1984, ch. 127, § 398; 2003, ch. 415,.§ 1;, ... Subsection C as Subsection D; in Subsection D, after,"Sub- 


2018, ch. 57, § 19, _. sections", deleted "D, E, F, G and.I" and added "H, I, J; K 
: Cross references. — For Section 408 of the Internal and M", deleted paragraph designations "(1)" and "(2)", af- 
Revenue Code; see 26 U.S.C,'8 408, ter "rates of interest as indicated in", deleted "Paragraph 

The 2018 amendment, effective January. 1, 2020, (2) of", after."Subsection", deleted "C" and added:"E", af- 
made technical and conforming changes as a result of the ter "decreased by the sum of", deleted "Subparagraphs (a) 
enactment of the Insurance Premium Tax Act; in Subsec- through (d)" and added ' ‘Paragraphs (1) through (4) of this 
tion B, in the introductory clause, afterdefined in Subsec- subsection", redesignated former Subparagraphs D(1) 
tion", deleted "L" and added "P", in Paragraph B(1), after (a) through D(1)(d).as Paragraphs D(1) through D(4), re- 
"Subsections", deleted "D, E, F, G and I" and added "H, I, spectively, in Paragraph D(1), after "indicated in", deleted 
J, K and M", in Paragraph B(2), after "Subsections", de- "Paragraph (2) of" and after "Subsection", deleted "C" and 
leted "D, EK, G and I" and’ added "H, I;'K and M"; added added "E", in Paragraph D(2), after "interest as indicated 
new. subsection designation "C." and redesignated former in", deleted.""Paragraphs (2) of"; after "Subsection", deleted 
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"C" and added "E",in Paragraph D(3), after "any", deleted 
"premium", after "tax", added "pursuant to the Insurance 
Premium Tax Act", after "interest as indicated in", deleted 
"Paragraph (2) of", and after "Subsection", deleted "C" 
and added "E"; added new subsection designation "E."; in 
Subsection E, redesignated former Subparagraph C(2)(a) 
as Paragraph E(1), deleted former subparagraph designa- 
tions C(2)(b) and C(2)(c), in Paragraph E(1), after "pursu- 
ant to", deleted "Subparagraph (d) of", after "Paragraph", 
deleted ."2" and added "(2)", after "of", deleted "Section C 
of", after "this", deleted "section;" and added "subsection", 
and redesignated former Subparagraph C(2)(d) as Para- 
graph E(2); redesignated former Paragraphs C(3) and 
C(4) as Subsections F and G, respectively; in Subsection 
F, after "the provisions of", deleted "Paragraph (1) and (2) 
of Subsection C" and added "Subsections D and E", after 
"described in", deleted "Subparagraph (b) of", after "Para- 
graph", deleted "(2)" and added "(1)", and after "Subsec- 
tion", deleted "C" and added ."E"; in Subsection G, after 
"implement the provisions of", deleted "Paragraph (3) of", 
and after "Subsection", deleted "C" and added "F"; redes- 
ignated former Subsections D through L as Subsections 
H through P, respectively; in Subsection K, after "Sub- 
sections", deleted "E and F" and added "I and J"; and in 


59A-20-34 to 59A-20-36. Repealed. 


Repeals. — Laws 1999, ch. 246, § 12 repealed 59A- 
20-34 to 59A-20-36 NMSA 1978, as enacted by Laws 1989, 
ch, 376, §§ 1 to 3, relating to living benefits contracts, 


VIATICAL SETTLEMENTS 


59A-20A-2 


Subsection N, after "Subsections", deleted "D, E, F, G and 
I" and added "H, I, J, K and M" and deleted former item 
designations J(a) through J(c). 

Temporary provisions. — Laws 2018, ch. 57, § 30 pro- 
vided that: 

A. On January 1, 2020, all personnel directly involved 
with the audit and collection of the taxes imposed pur- 
suant to the New Mexico Insurance Code prior to the ef- 
fective date of this act, functions, appropriations, money, 
records, furniture, equipment and other property of, or 
attributable to, the financial audit bureau of the office of 
superintendent of insurance shall be transferred to the 
taxation and revenue department. 

B. On January 1, 2020, no contractual, obligations of 
the office of superintendent of insurance shall be binding 
on the taxation and revenue department. 

The 2003 amendment, effective June 20, 2008, re- 
wrote this section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references.— 4 Am. 
Jur. 2d Annuities § 6 et seq. 
44 C.J.S, Insurance § 8 et seq. 


effective July 1, 2000. For provisions of former sections, 
see the 1998 NMSA 1978 on NMOneSource.com. 


ARTICLE 20A 


Widtioal Settlements 


Sec. 

59A-20A-1. Short title. 

59A-20A-2. Definitions. 

59A-20A-3. License requirements; fees. 

59A-20A-4. License denial, suspension, revocation or re- 
fusal to renew,, 

59A-20A-5, Approval of viatical settlement yee and 
disclosure statements; contract terms. 


59A-20A-1. Short title. 


Sec. P 
59A-20A-6. Reporting requirements and confidentiality, 
59A-20A-7, Examination, 

59A-20A-8. Disclosure, 

59A-20A-9. General rules, 

59A-20A-10, Rules and standards. 

59A-20A-11. Relationship.to other laws, 


This act [59A-20A-1 to 59A-20A-11 NMSA 1978] may be cited as the "Viatical Settlements Act". 


History: Laws 1999, ch, 246, § 1. _ 


59A-20A-2. Definitions. 
As used in the Viatical Settlements Act: 


. Effective dates. — Laws 1999, ch. 246, § 13, made the 
Viatical Settlements Act effective July 1, 2000. 


A. "broker" means a person or his authorized representative who on behalf of a viator and for 


a fee, commission or other valuable consideration offers or attempts to negotiate viatical settle- 
ments between a viator and one or more providers. "Broker" does not include an attorney, accoun- 
tant or financial planner retained by the viator to represent him; 

B. "financing entity" means an underwriter, placement agent, lender, purchaser of securities, 
credit enhancer, purchaser of a policy or certificate from a provider or any other person who may 
be a party to a contract and who has a direct ownership in a policy or certificate that is the sub- 
ject of a contract but whose sole activity related to the transaction is providing funds to effect the 
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viatical settlement and who has an agreement in writing with a apenas to actasa participant i in 
a financing transaction; ° 

C. "financing transaction" means a transaction in which a provider or,a financing entity ob- 
tains financing for contracts or viaticated policies or interests:in such contracts or policies, includ- 
ing any secured or unsecured financing, any securitization transaction or any securities offering 
either registered or exempt from registration under facarels and state securities law, or any direct 
purchase of interests in a policy or certificate; 

D. "provider" means a person or his. authorized representative who obtains financing Gant a fi- 
nancing entity for the purchase, acquisition, transfer or other assignment of one or more viatical 
settlement contracts or viaticated policies or interests in such contracts or policies, or otherwise sells, 
assigns, transfers, pledges, hypothecates or otherwise disposes of one or more viatical settlement con- 
tracts or viaticated policies or interests in such contracts or policies. Provider does not include: 

(1) abank, savings bank, savings and loan association, credit union or other lending insti- 
tution that takes an assignment of a life insurance policy as collateral for a loan; 
(2) the issuer ofa life insurance policy providing accelerated benefits under.and pursuant 
to the contract; or 
(3) a natural person who enters into no more than one aloes 4 in a calendar year for 
the transfer of life insurance policies for any value less than the expected death benefit; 

E. "viatical settlement contract" means a written agreement entered into between a provider 
and a viator; 

F. "viaticated policy" means a life insurance policy or certificate that has been’ acquired by a 
provider pursuant to a viatical settlement contract; and ‘ 

G. "viator" means the owner of’a life insurance policy or a certificate holder under a group 
policy insuring the life of a person with a catastrophic, life-threatening or chronic illness or condi- 
tion who enters or seeks to enter into a viatical settlement contract. 


History: Laws 1999, ch. 246, § 2. Effective dates. — Laws 1999, ch. 246, § 13, made the 
».. Viatical Settlements Act effective July 1,2000. 


59A-20A-3. License requirements; fees. 


A. A person shall not operate as a provider or broker without a license from the SUDELNER: 
dent. 

B, Application for‘a provider or broker license shall be made to fic superintendent by the ap- 
plicant on a form prescribed by the superintendent. 

C. An application or renewal shall be accompanied by the applicable fee as specified in Sec- 
tion 59A-6-1 NMSA 1978. 

D. Licenses may be renewed from year to year on the anniversary date of licensure upon pay- 
ment of the annual renewal fee. Failure to pay the fee by the pou date shall result in revoca- 
tion of the license. 

E. The applicant shall provide information on forms required by the superintendent. The super- 
intendent may require the applicant to fully disclose the identity of all stockholders, partners, officers, 
members and employees and representatives, and the superintendent may refuse to issue a license if 
not satisfied that a stockholder, partner, officer, member, employee or representative who may materi- 
ally influence the applicant's conduct meets the standards of the Viatical Settlements Act. , 

F. A license issued to an applicant authorizes all members, officers, representatives and des- 
ignated employees to act as providers or brokers, as applicable, under the license, and all’ those 
persons shall be named in the application and any supplements to the application. 

G. Upon the filing of an application and the payment of the license fee, the superintendent may 
make an investigation of éach applicant and issue a i i if me superintendent finds that the 
applicant: 

(1) has provided a detailed plan of operation; 
(2) is competent and trustworthy and intends to act 1 in good faith 1 in the capacity provided 
by the license applied for; 
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(3) ‘has a good business reputation and has had experience, ener or education so:as to 
be qualified in the business for which licensure is sought; and 
(4) ifnot anatural person, provides a certificate of good standing rte the state of its domicile. 
H.. The superintendent shall not issue a license to an applicant unless a written designation 
of an agent for service of process is filed and maintained with the superintendent or the appli- 
cant has filed with the superintendent the applicant's written irrevocable consent that any action 
against the applicant may be commenced by service of process on the superintendent. 


History: Laws 1999, ch. 246, § 3; 2011, ch. 127, § 15. The, 2011 amendment, effective July 1, 2011,,imposed 
_, the license fees specified in Section 59A-6-1 NMSA 1978. 


59A-20A-4. License denial, suspension, revocation or refusal to renew. 


A. The superintendent may deny, suspend, revoke or refuse to renew the license of a provider 
or broker if the superintendent, finds that: 

» (1). there was any material misrepresentation j in the “ppleation for the license; 

(2) the licensee, including any officer, partner, member, key. management personnel or rep- 
resentative of the licensee, has been convicted of fraudulent or dishonest practices, is subject to a 
final administrative action or is otherwise shown to be untrustworthy or incompetent; 

(3), the licensee has pleaded guilty or nolo contendere; or been found guilty of, any felony or 
a misdemeanor involving fraud or moral turpitude, regardless of whether a judgment of conviction 
has been entered by the court; 

(4) thedicensee no longer meets the'requirements for initial licensure; 

(5) the licensee has performed any act prohibited by the Viatical Settlements Act; 

(6) the provider demonstrates a pattern of unreasonable payments to viators; 

(7) the provider has entered into a viatical settlement contract that has not been approved 
in accordance with the Viatical Settlements Act; . 

(8) the Ruovider has failed to ponor contractual obligations set out in a viatical settlement 
contract; or 

(9). the sorte has assigned, ‘ub oleae or pledged a viaticated policy to a person other 
than another provider licensed in New Mexico or a financing entity. 

B.,, Before the superintendent suspends, revokes or refuses to renew the license of a provider 
or broker, the aonesantendent igs conduct a any in accordance with Chapter 59A, Article 4 
NMSA 1978. 

C. Any person aggrieved bs abnieh oft an application may request a hearing before the superin- 
tendent in accordance with the nieeisions of sapien 59A, Article 4 NMSA 1978. 


Historya Laws 1900, chs 240)8 4erciy evi lider treo Effective dates, — Laws-1999, ch, 246,§ 13, made the 
Viatical Settlements Act effective J uly 1, 2000. 


59A-20A-5. Approval of viatical settlement contracts and disclosure 
statements; contract terms. 


A. A person shall not use a viatical settlement contract or provide a disclosure statement form 
to a viator in New Mexico unless filed with and approved by the superintendent. The superin- 
tendent shall disapprove a viatical settlement contract or disclosure statement form if, in: the 
superintendent's opinion, it is unreasonable, contrary to the interests - oo public or otherwise 
misleading or unfair to the viator. 

B. The viatical settlement contract shall establish the terms Eadie whit the provider will pay 
compensation or anything of value, which compensation or value is'less than the expected death 
benefit of the insurance policy or certificate, in return for the viator's assignment, transfer, sale, 
devise or bequest to the provider of the death benefit or ownership of all or a portion of the insur- 
ance policy or certificate. A viatical settlement contract also includes a contract for a loan or other 
financial transaction secured primarily by an individual or group life insurance policy, other than 
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a loan by a life insurance company pursuant to the terms of the life insurance contract, or a loan 
secured by the cash value of a policy. 


History: Laws 1999, ch. 246, § 5. Effective dates. — Laws 1999, ch. 246, § 18, made the 
Viatical Settlements Act effective July 1, 2000. 


59A-20A-6. Reporting requirements and confidentiality. 


A. Each licensee shall file with the superintendent on or before March 1 of each year an annual 
statement containing such information as the superintendent by rule may prescribe. 

B, Except as otherwise allowed, a provider, broker, insurance company, insurance agent, insur- 
ance broker, information bureau, rating agency or company or any other person with actual knowl- 
edge of a viator's or insured's identity shall not disclose that identity to any other person unless 
the disclosure is: 

(1) necessary to effect a viatical settlement between the viator and a provider and the via- 
tor has given written consent and; if the insured's identity is being disclosed and the insured is 
competent, the insured has given written consent to the disclosure; 

(2) provided in response to an investigation by the superintendent or any other plies 
mental officer or agency; or 

(3) aterm of or condition to ‘i seni! of a viaticated pourds, ra one provider td another 
provider. 


History: Laws 1999, chi 246, § 6. Effective dates. — Laws 1999, ch. 246, § 138, made the 
if: . . Viatical Settlements Act effective July 1,2000. 


59A-20A-7. Examination. 


A. The superintendent may examine the business and affairs of a licensee or applicant. The 
superintendent shall have the authority to order a licensee or applicant to produce any records, 
books, files or other information reasonably necessary to ascertain whether the licensee or ap- 
plicant is acting or has acted in violation of the law or otherwise contrary to the interests of the 
public. The si Sty incurred in conducting an examination shall be paid by the licensee or pis 
plicant. 

B. Names and identification data for all viators or insureds shall be considered confidential 
information and shall not be disclosed by the superintendent unless required by law. 

C. Records of all transactions of viatical settlement contracts shall be maintained by the provider 
and shall be available to the superintendent for inspection during reasonable business hours. A pro- 
vider shall maintain records of each viatical settlement until five years after the death of the viator. 


History: Laws 1999, ch. 246, § 7. Effective dates. — Laws 1999, ch. 246, § 18, made the 
Viatical Settlements Act effective July 1, 2000. 


59A- 20A-8. Disclosure. 


A. A provider or. Bronce shall pie hit a written didelosare statement form containing the fol- 
lowing information to the viator no later than the time of application: 

(1) possible alternatives to viatical settlement contracts for persons with catastrophic, life- 
threatening or chronic illnesses, including any ssi death benefits offered under the: via- 
tor's life insurance policy; 

(2) that some or all of the proceeds of the viaticel eéttlemnertix may bi free from fodanédil in- 
come tax and from state franchise and income taxes, and that assistance should: be sought ia a 
professional tax adviser; 

(3) that the viator has a right to rescind a eitnieal dpiskeanelé contract within fifteen calen- 
dar days after receipt of the viatical settlement proceeds; 
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(4) that money will be sent to the viator within two business days after the provider has 
received the insurer or group administrator's acknowledgment that ownership of the policy or in- 
terest in the certificate has been transferred and the beneficiary has been designated pursuant to 
the viatical settlement contract; 

(5) that proceeds of the viatical settlement could be subject to the claims of creditors; 

(6) that receipt of the proceeds of a viatical settlement may adversely affect the viator's 
eligibility for medicaid or other government benefits or entitlements, and that’ advice should ‘be 
obtained from the appropriate government agencies; and 

(7) that entering into a viatical settlement contract may cause other rights or benefits, 
including conversion rights and waiver of premium benefits that may exist under the policy or cer- 
tificate, to be forfeited by the viator and that assistance should be sought from a financial adviser. 

B. A provider shall disclose in writing the following information to the viator prior to the date 
the viatical settlement contract is signed by all parties: 

(1) the affiliation, if any, between the provider ears the issuer of an insurance policy to be 
viaticated; 

(2) -if an insurance policy to be viaticated hid iy issued as a joint policy or involves fam- 
ily riders or any coverage of a life other than the viator, the possible loss of coverage on the other 
lives and the advisability of consulting with the insurance producer or the company issuing the 
policy for advice on the proposed viatication; and 

(3) the dollar amount of the current death benefit payable to the provider under the policy 
or certificate and the availability of any additional guaranteed insurance benefits and the dollar 
amount of any accidental death and dismemberment benefits under the policy or certificate and 
the provider's interest in those benefits. 


History: Laws 1999, ch. 246,§ 8. ° Effective dates. — Laws 1999, ch. 246, § 18, made the 
Viatical Settlements Act effective July 1, 2000. 


59A-20A-9. General rules. 


A. A provider entering into a viatical settlement contract shall first obtain: 

(1) if the viator is the insured, a written statement from a licensed attending physician 
that the viator is of sound mind and under no constraint or undue influence to enter into a viatical 
settlement contract; | 

(2) awitnessed document in which the viator: 

(a) consents to the viatical settlement contract; 

(b) acknowledges that the insured has a catastrophic, life-threatening or chronic ill- 
ness or condition; 

(c) represents that the viator has a full and complete understanding of the viatical 
settlement contract; 

(d) asserts that he has a full pnd complete understanding of the benefits of the life 
insurance policy; and ° 

(e) acknowledges that he has entered into the viatical settlement contract bey and 
Mtr 2a and 

(8) “a document in which the insured consents to the release of his medical records to a 
provider or broker. 

B. All medical information solicited or mtnes by a ebndes shall be subject to the applicable 
provision of state law relating to confidentiality of medical information. 

C. All viatical settlement contracts entered into in New Mexico shall provide the viator with an 
unconditional right to rescind the contract for at least fifteen calendar days from the receipt of the 
viatical settlement proceeds. If the insured dies during the rescission period, the viatical settle- 
ment contract shall be deemed to have been rescinded, subject to repayment to the provider of all 
viatical settlement proceeds. 

D. Immediately upon the provider's receipt of documents to effect the transfer of the insurance 
policy, the provider shall pay the proceeds of the viatical settlement to an escrow or trust account 


~ 
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in a state or federally chartered financial institution whose deposits are insured by the federal 
deposit insurance corporation. The account shall be*managed by a trustee or escrow agent inde- 
pendent of the parties to the contract. The trustee or,escrow agent shall transfer the proceeds to 
the viator immediately upon the provider's receipt of ee of the transfer of the insur- 
ance policy. 

E. Failure to pay the viator. ek A the time specified in Paragraph (4) of Subsection A of Sec- 
tion 8 of the Viatical Settlements Act [59A-20A-8 NMSA 1978] renders the viatical settlement 
contract voidable by the viator for lack of consideration’ nail the time consideration is.tendered to 
and accepted by the viator. 

F.,. Contacts with the viator or insured for the purpose of diatertainizte the health status of the 
insured by the provider or broker after the viatical settlement has occurred shall only be made 
by the provider or broker licensed in New Mexico and shall be limited to once every three months 
for insureds with a life expectancy of more than one year.and to no more than once per month for 
insureds with a life expectancy of one year or less, The ‘provider or broker shall explain the proce- 
dure for these contacts at the time the viatical settlement contract is entered into. The limitations 
set forth in this subsection shall-not apply to any contacts with an insured under a viaticated 
policy for reasons other than determining the viator's health status. 


History: Laws 1999, ch. 246, § 9, Effective dates, — Laws 1999, ch..246, § 13, made the 
; Viatical Settlements Act effective July 1, 2000. 


59A-20A-10. Rules and standards. 


The superintendent may: 
» A. .promulgate rules to implement the provisions of the Viatical Settlements Act; 3 

B. establish standards for evaluating reasonableness of payments under viatical settlement 
contracts, including regulation of discount rates used to determine the amount paid in exchange 
for assignment, transfer, sale, devise or bequest of a benefit under a life insurance policy; 

C. establish appropriate licensing requirements and standards for continued fican anne for pro- 
viders and brokers; 

D, . require a bond or,other mechanism for financial accountability for witttond piled hiss 
viders; and , 

E. adopt rules governing rm relationship and responsibilities of both insurers mad providers 
and brokers during the viatication of a life insurance policy or certificate. ; 


History: Laws 1999, ch. 246, § 10. Effective dates. — aan 1999, “e 246, § 18, made the 
Viatical Settlements Act effective ‘duly 1, 2000. 


Hs 


59A-20A-11, Relationship to other laws. 


_ The provisions of the Insurance Code fee than the Viatical Settlements Act shall not, apply to 
viatical settlements unless expressly provided. The following articles and provisions of the Insur- 
ance Code shall also apply to viatical settlements and providers and their promoters, sponsors, di- 
rectors; officers, employees, agents, solicitors, brokers and other representatives. For the Burposes 
of such applicability, a provider may be referred to as an insurer in: 

A. _ Chapter 59A, Article 1 NMSA.1978; 

B. Chapter 59A, Article 2 NMSA 1978; 

-C, .Chapter 59A, Article 4. NMSA 1978; and 
D,,, Chapter 59A, Article 16 NMSA.1978, 


History: Laws 1999, ch. 246, § 11... eoke ape RPS — For the Pees allo. see 59A- 
Effective dates. — Laws 1999, ch. 246, § 18, made the 1-1 NMSA 1978 and notes thereto. 
Viatical Settlements Act effective July 1, 2000. 
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Certificate or statement of insurance Brotec- 
tion. 
Conversion privilege; termination of mem- 
bership in group or by death of employee. 
Conversion privilege; termination of group 
policy. 

Conversion privilége; death benefit, 

Conversion privilege; extension by failure to 
give notice. 

Continuance of coverage during total disabil- 
ity. 

Assignment of interest under policy. 

Coverage under group policy issued in an- 
other state. 

Purpose. 

Definition. 


59A-21-1 GROUP LIFE INSURANCE 
ARTICLE 21 
° 
_Group Life Insurance 
Sec. Sec. 
59A-21-1. Short title; purpose. 59A-21-18. 
59A-21-2. Group contracts must meet requirements. 
59A-21-3. "Group policy" defined. 59A-21-19. 
59A-21-4. Employee groups. 
59A-21-5. Debtor groups. 59A-21-20. 
59A-21-6. Labor union groups. 
59A-21-7. Trustee groups. 59A-21-21. 
59A-21-8. Association groups. 59A-21-22. 
59A-21-9. Discretionary groups. 
59A-21-10. Dependents' coverage. 59A-21-23. 
59A-21-11, Standard and required provisions. 
59A-21-12. Grace period. 59A-21-24, 
59A-21-13. Noncontestability. 59A-21-25. 
59A-21-14. Statements by insured. 
59A-21-15. _ Evidence of insurability. 59A-21-26. 
59A-21-16. Misstatement of age. 59A-21-27. 
59A-21-17. Payment to beneficiary; funeral expenses. 59A-21-28. 


59A-21-1. Short title; purpose. 


Maximum rate of interest on policy loans. 


A. This article [Chapter 59A, Article 21 NMSA eta may be cited as the "Group Life Insur- 


ance Law". 


B. The purpose of this article is to define group life insurance and to prescribe standard provi- 
sions required in policies of group life insurance, in order to promote the peace, health and safety 
of the inhabitants of this state by providing reasonable standards for issuance, delivery and terms 
of any policy of group life insurance, and exercise of certain rights relative thereto. 


History: Laws 1984, ch. 127, § 399. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. Vebbibtenn — 44 Am. 
dur, 2d Insurante 8§ 1842 to 1870. 
44 C.J.S, Insurance § 8 et seq. 


59A-21-2. Group contracts must meet requirements. 


A. No life insurance policy shall be delivered or issued for delivery in this state insuring the 
lives of more than one individual unless to a group defined in this article and otherwise in compli- 


ance with this article. 


B. Subsection A hereof does not apply to life insurance policies insuring only individuals: 
(1) related by blood, marriage or legal adoption; or 
(2) having a common interest through ownership of a business enterprise, or a substantial 
legal interest or equity therein, and who are actively engaged in management thereof; or 
(3) otherwise having an insurable interest in each other's lives. 


History: Laws 1984, ch. 127, § 400. 
Cross references. — For existing forms and filings, see 
notes following 59A-5-21 NMSA 1978. 


ANNOTATIONS ~~. ii 


Am. Jur. 2d, A.L.R. and C.wJ.S. petereaces — 43 Am. 
Jur. 2d Insurance § 336; 44 Am. Jur. 2d Insurance §§ 1874 
to 1878, 2027. 

Group life insurance policy for benefit of union mem- 
bers, 17 A.L.R.2d 927. 

Time of disability or death with regard to termination 
of coverage under group policy, 68 A.L.R.2d 150. 
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Persons eligible to receive proceeds of federal employ- 
ee's group life insurance, where insured does not desig- 
nate beneficiary, 10 A.L.R.3d 803. 

Effective date of group life insurance as to individual 
policies of employees, 66 A.L.R.3d 1175. 

Group insurance: binding effects of limitations on 
or exclusions of coverage contained in master group 
policy but not in literature given individual insureds, 6 
A.L.R.4th 835. 

88A C.J.S. Gifts § 54; 44 C.J.S. Insurance § 8 et seq. 
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59A-21-3. "Group policy" defined.” 


For the purposes of the Insurance Code "policy of group life.insurance" or "group life policy" 
mean the contract of group life insurance delivered to the policyholder and not the certificate of 
insurance delivered to individuals insured under such contract. 


Cross references, — For.the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


History: Laws 1984, ch. 127, § 401. 


59A-21-4. Employee groups. 


A policy of group life insurance may be issued to an employer, or to the’ trustees of a fund es- 
tablished by an employer, which employer or trustees shall be deemed. the policyholder, to insure 
employees of the employer for the benefit of persons other than the employer, subject to the follow- 
ing requirements: 

A. the employees eligible for insurance under the policy shall be all of the employees of the 
employer, or all of any class or classes thereof. The policy may provide that the term "employees" 
shall include the employees of one or more subsidiary corporations, and the employees, individual 
proprietors, and partners of one or more affiliated corporations, proprietorships or partnerships if 
the business of the employer and of such affiliated corporations, proprietorships or partnerships is 
under common control. The policy may provide that the term:employees" shall include the indi- 
vidual proprietor or partners if the employer is an individual proprietorship or a partnership. The 
policy may provide that the term "employees" shall include retired employees and directors of a 
corporate employer. A policy issued to insure the employees of a public body may provide that the 
term ' employees" shall include elected or appointed officials; 

B. the premium for the policy shall be paid either from the’ employer's funds or Ss funds 
contributed to by the insured employees, or from both. Except as provided in Subsection C, below, a 
policy on which no part of the premium is to be derived from funds contributed by the insured em- 
ployees must insure all eligible employees, except those who reject such coverage in writing; and 

C. the insurer may exclude or limit the coverage on any person as to whom evidence of indi- 
vidual insurability is not satisfactory to the insurer. 


History: Laws 1982, ch. 127, § 402. 
ANNOTATIONS 


Trust created for purposes violating this section 


the business records of the employer, neither the employer 
nor the trust is a permitted beneficiary. Bawer v. Bates 
Lumber Co., 1972-NMCA-149, 84 N.M. 391, 503 P.2d 68 
cert, denied, 84 NM. 390,503 P.2d 1168, 


is illegal and unenforceable. Bauer v. Bates Lumber Coa,, 
1972-NMCA-149, 84 N.M. 391, 503 P.2d 1169, cert. denied, 
84 N.M. 390, 503 P.2d 1168. 

Beneficiary must be one other than ennlaeee 
— Where under a group life insurance policy, which em- 
ployer purchased covering its employees, any proceeds 
from which were used to assist it in paying compensation 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Effec- 
tive date of group life insurance as to individual policies of 
employees, 66 A.L.R.3d 1175, 

Liability of employer to employee i in connection with se- 
lection or retention of group insurer, 10 A.L.R.4th 1267. ~ 

Termination of employee's individual coverage un- 
der..group policy for nonpayment, of premiums, 22 


benefits for which it might become liable to its employees, 


A.L.R.4th 321, 
and a trust never existed except as a bookkeeping entry in q 


59A-21-5. Debtor groups. 


A policy of group life insurance may be issued to a creditor or its parent holding’company or toa 
trustee or trustees or agent designated by two or more creditors, which creditor, holding company, 
affiliate, trustee, trustees or agent shall be deemed the policyholder, to insuredebtors of the credi- 
tor, or creditors, subject to the following requirements: | 

A. the debtors eligible for insurance under the policy shall be all of the debits of the creditor 
or creditors, or all of any class or classes thereof. The policy may provide that the term "debtors" 
shall include (1) borrowers of money or purchasers or lessees of goods, services, or property for 
which payment is arranged through a credit transaction; (2) the debtors of one or more subsid- 
iary corporations; and (3) the debtors of one or more affiliated corporations, proprietorships, or 


i 
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partnerships if the business of the policyholder and of such affiliated os ae eobirse 
or partnerships is under common control; 

B. the premium for the policy shall be paid either Sion the ondditor 8 hinds, or honk charges 
collected from the insured debtors, or from both. Except as provided in Subsection C, a policy on 
which no part of the premium)is to be derived from funds contributed by insured debtors specifi- 
cally for their insurance must insure all eligible debtors; 

C.,. an insurer may exclude any debtors as to whom seni of iadividuak insurability is not 
satisfactory to the insurer; 

D. the amount of the insurance on the life of any debtor shall at no time exceed the greater of 
the scheduled:or actual amount of unpaid indebtedness to the creditor; 

EK. the insurance may be payable to the creditor or any successor to the right, title, and interest 
of the creditor. Such payment shall reduce or extinguish the unpaid indebtedness of the debtor to 
the extent of such payment; and. 

_F. notwithstanding the provisions of the above subsections, insurance on abt itultgar a! credit 
transaction commitments may be'written up to the amount of the loan commitment on a non- 
decreasing or level term plan. Insurance on educational credit transaction commitments may be 
written up to the amount of the loan commitment less the amount of any repayments made on the 
loan. 


History: Laws 1984, ch. 127, § 403. 


59A-21-6. Labor union groups. 


A policy of group life insurance may be issued to a labor union or similar organization, which 
shall be deemed the policyholder, to insure members of such union or organization for the benefit 
of persons other than the union or organization or any of its officials, representatives or agents, 
subject to the following requirements: 

A. the members eligible for insurance under the policy shall be all of the members of the union 
or organization, or all of any class or classes thereof; 

B. the premium for the policy shall be paid by the policyholder, either wholly from the union's 
or organization's funds, or from funds contributed by the insured,members specifically for their 
insurance, or from both. Except as provided in Subsection C, a policy on which no part of the pre- 
mium is to be derived from funds contributed by the insured members specifically for their insur- 
ance must insure all eligible members, except those who reject such coverage in writing; and, . 

C. an insurer may exclude or limit the coverage on any person as to whom evidence of indi- 
vidual insurability is not satisfactory to the insurer. 


History: Laws 1984, ch, 127, § 404. ANNOTATIONS 


Am, Jur. 2d, A.L.R, and C.J.S. references. — Group 
life insurance policy for benefit of union members, 17 
A.L.R.2d 927. 


59A-21-7. Trustee groups. 


A. A policy of group life insurance may be issued to a trust.or to the trustee of a fund estab- 
lished by two or more employers, or by one or more labor unions or similar employee organizations, 
or by one or more employers and one or more labor unions or similar employee organizations, 
which trust or trustee shall be deemed the policyholder, to insure employees of the employers or 
members of the unions or organizations for the benefit of persons other than the employers or the 
unions or organizations, subject to the following requirements: 

(1) the persons eligible for insurance shall be all of the employees of the eftipleyers or all 
of the members of the unions or organizations, or all of any class or classes thereof. The policy may 
provide that the term "employees" shall include retired employees, the individual proprietor or 
partners if.an employer is an individual proprietor or a partnership, and directors of a corporate 
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employer. The policy may provide that the term "employees" shall include the trustees or their 
employees, or both, if their duties are principally connected with such trusteeship; 

(2) the premium for the policy shall be paid from funds contributed by the employer or 
employers of the insured persons, or by the union or similar employee organizations, or by both, or 
from funds contributed by the insured persons or from both the insured persons and the employer 
or union or similar employee organization. Except as provided in Paragraph (3) of this section, 
a policy on which no part of the premium is to be derived from funds contributed by the insured 
persons specifically for their insurance must insure all eligible persons, except those who reject 
such coverage in writing; and 

(3) an insurer may exclude or limit the coverage on any person as to whom evidence of 
individual insurability is not satisfactory to the insurer. 

B. No such policy or certificate of group life insurance may be renewed, delivered or issued for 
delivery in this state unless the superintendent has approved the issuance. The superintendent 
shall not grant his approval unless he finds that: 

(1): the benefits of the policy are reasonable in relation to the premium charged; and. 

(2) the group to which the policy is issued is organized and operated in a fiscally sound manner. 

C. The provisions of this section apply to the offering in this state of a policy issued in another 
state or its certificates. 


History: Laws 1984, ch. 127, § 405; 1991, ch. 125, § 
27. 

The 1991 amendment, effective April 3, 1991, des- 
ignated the formerly undesignated first paragraph as 
Subsection A and redesignated former Subsections A to 
C as Paragraphs (1) to (3) of Subsection A; in Subsection 


A, substituted "Paragraph (3) of this section" for "Subsec- 
tion C" in the second sentence and made minor stylistic 
changes; and added Subsections B and C. 

Severability. — Laws 1991, ch. 125, § 30 provides 
for the severability of the act if any part or application 
thereof is held invalid. 


59A-21-8. Association groups. 


A policy of group life insurance may be issued to any association organized in this state by any 
group of professional or business persons required to be licensed under the laws of the state in 
order to engage in such profession or business, or to any agricultural association organized under 
the laws of this state, and maintained in good faith for purposes other than that of obtaining insur- 
ance, insuring at least twenty-five (25) members of the association for the benefit of persons other 
than the association or its officers or trustees, as such. The association is deemed the policyholder. 


History: Laws 1984, ch. 127, § 406. 


59A-21-9, Discretionary groups. 


A policy of group life insurance may be issued to any other group that, in the discretion of the 
superintendent, may be subject to the issuance of a group life insurance contract. 


History: Laws 1984, ch. 127, § 406a; 2018, ch. 74, § 25. 
The 2013 amendment, effective March 29, 2013, au- 
thorized the superintendent of insurance to approve the 


issuance of group life insurance; and after "discretion of 
the", deleted "commission" and added "superintendent". 


59A-21-10. Dependents' coverage. 


Insurance under any group life insurance policy issued pursuant to Sections 59A-21-4 and 59A- 
21-6 through 59A-21-8 NMSA 1978 may be extended to insure the dependents, or any class,or 
classes thereof, of each employee or-member, who so elects. The term "dependent" means the 
spouse of the employee or member and an employee's or member's minor child, including a child 
beyond the age of majority up to a maximum of twenty-five years of age while attending an edu- 
cational institution, and such other children of the employee or member as provided within the 
group life insurance policy. The premiums for the insurance on such dependents may be paid by 
the group policyholder or by the employee or member or by the group policyholder and the em- 
ployee or member jointly. 
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History: Laws 1984, ch. 127, § 407; 1993, ch. 126, § 3. insurance on the life of such employee or member"; and, in 

The 1993 amendment, effective June 18, 1993, in the the second sentence, deleted "insured" preceding the first 
first sentence, substituted "59A-21-4 and 59A-21-6 through occurrence of "employee" and preceding "employee's", in- 
59A-21-8 NMSA 1978" for'"402 (employee groups), 404 serted "minor" preceding "child", substituted the language 
(labor union groups), 405 (trustee groups) and 406 (asso- following "minor child" for "under twenty-one (21) years 
ciation groups) of this article", deleted "insured" preced- of age, or his child twenty-one (21) years or older who is 
ing "employee", and deleted the following language which __—aattending an educational institution and relying upon the 
formerly appeared at the end of the sentence: "in amounts insured employee or member for financial support", and 
in accordance with some plan which precludes individual made minor stylistic changes. 


selection and shall not be in excess of fifty percent of the 


59A-21-11. Standard and required provisions. 


A. No policy of group life insurance shall be delivered in this state unless it contains in sub- 
stance the provisions as required by Sections 409 through 419 [59A-21-12 through 59A-21-22 
NMSA 1978] of this article or provisions which, in the superintendent's opinion, are more favor- 
able to the persons insured, or at least as favorable to the persons insured and more favorable to 
the policyholder, 

B. The provisions set out in Sections 414 through 418 [59A-21-17 through 59A-21-21 NMSA 
1978] of this article do not apply to policies issued to a creditor to insure debtors of such creditor. 

C. The standard provisions required for individual life insurance shall not apply to group life 
insurance policies. 

D. Ifa group life insurance policy is ona plan of insurance other than the term plan, it shall 
contain a nonforfeiture provision or provisions which, in the superintendent's opinion, is or are eq- 
uitable to the insured persons and to the policyholder; but nothing herein shall be construed to re- 
quire that group life insurance policies contain the same nonforfeiture provisions as are required 
for individual life insurance policies. 


History: Laws 1984, ch. 127, § 408. ANNOTATIONS 


Cross references. — For existing forms and filings, see 
notes following 59A-5-21 NMSA oe ‘i Am. Jur. 2d, A.L.R. and C.J.S. references. — 44 
C.J.S. Insurance § 300, 


59A-21-12. Grace period. 


A group life insurance policy shall contain in substance a provision that the policyholder is 
entitled to a grace period of thirty-one (31) days for the payment of any premium due except the 
first, during which grace period the death benefit coverage shall continue in force, unless the poli- 
cyholder shall have given the insurer written notice of discontinuance in advance of the date of 
discontinuance and in accordance with the terms of the policy. The policy may provide that the 
policyholder shall be liable to the insurer for the payment of a pro rata premium for the time the 
policy was in force during such grace period. 


History: Laws 1984, ch. 127, § 409. ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references. — 45 
C.J.S. Insurance § 472, 


59A-21-13. Noncontestability. 


A group life insurance policy shall contain in substance a provision that the validity of the policy 
shall not be contested, except for nonpayment of premiums, after it has been in force for two (2) 
years from its date of issue; and that no statement made by any person insured under the policy 
relating to his insurability shall be used in contesting the validity of the insurance with respect to 
which such statement was made after such insurance has been in force prior to the contest for a 
period of two (2) years during such person's lifetime nor unless contained in a written instrument 
signed by him; provided, however, that no such provision shall preclude assertion at any time of 
defenses based upon provisions in the policy which relate to eligibility for coverage. 


History: Laws 1984, ch. 127, § 410. 
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59A-21-14, Statements by insured. 


A group life insurance policy shall contain in substance a provision that a copy of the applica- 
tion, if any, of the policyholder shall be attached to the policy when issued, that all statements 
made by the policyholder or by the persons insured shall be deemed representations and not 
warranties and that no statement made by any person insured shall be used in any contest un- 
less a copy of the instrument containing the statement is or has been furnished to such person 
or in the event of death or incapacity of the insured person, to his beneficiary or personal repre- 
sentative. 


History: Laws 1984, ch. 127, § 411. 


59A-21-15. Evidence of insurability. 


A group life insurance policy shall contain in substance a provision setting forth the conditions, 
if any, under which the insurer reserves the right to require a person eligible for i insurance to fur- 
nish evidence of individual insurability satisfactory to the 1 insurer as a condition to part or all of 
his coverage. 


History: Laws 1984, ch, 127, § 412, 
ANNOTATIONS 


constitute an acceptance of the application where appli- 
cant has undergone heart surgery, has been refused in- 
surance by other companies, is advised that permission to 


Conditions for acceptance of application allowed, 
— The retention of the premium check by the life insur- 
ance company, and its failure to give notice of rejection 
after learning of the death of the applicant, does not 


contact his physician would be required by the company, 
and that his application would have to be approved by the 
company before it would become effective. Stwbben v. Na- 
tional Fid. Life Ins. Co., 1968-NMSC-0138, 78.N.M. 667, 437 


P.2d 128. 


59A-21-16. Misstatement of age. 


A group life insurance policy shall contain in substance a provision specifying an equitable adjust- 
ment of premiums or of benefits or of both to be made in the event the age of a person insured has 
been misstated, such provision to contain a clear statement of the method of adjustment to be used. 


History: Laws 1984, ch. 127, § 4138. 


59A-21-17. Payment to beneficiary; funeral expenses. 


A group life insurance policy shall contain in substance a provision that any sum becoming due 
by reason of the death of the person insured shall be payable to the beneficiary designated by the 
person insured, except that where the policy contains conditions pertaining to family status the 
beneficiary may be the family member specified by the policy terms, subject to the provisions of 
the policy in the event there is no designated beneficiary, as to all or any part of such sum, living 
at the death of the person insured, and subject to any right reserved by the insurer in the policy 
and set forth in the certificate to pay at its option a part of such sum not exceeding two thousand 
dollars ($2,000) to any person appearing to the insurer to be equitably entitled thereto by reason 
of having incurred funeral or other expenses incident to the last illness or death of the person 
insured. 


_ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J. S. references, — What 
are necessary funeral expenses within coverage of medi- 
cal payment and funeral expense Sbke dpe of insurance 
policy, 87 A.L.R.3d 497. 


History: Laws 1984, ch. 127, § 414. 
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59A-21-18. Certificate or statement of insurance protection. 


A, A group life insurance policy shall contain in substance a provision that the insurer will is- 
sue to the policyholder for delivery to each person insured an individual certificate setting forth a 
statement as to the insurance protection to which he is entitled, to whom the insurance benefits 
are payable and the rights and conditions set forth in Sections 416, 417, and 418 [59A-21-19, 59A- 
21-20, and 59A-21-21 NMSA 1978] of this article. 

B. A group life insurance policy issued to a creditor to insure debtors of melt creditor, shall con- 
tain in substance a provision that the insurer will furnish to the policyholder for delivery to each 
debtor insured under the policy a form which will contain a statement that the life of the debtor is 
insured under the policy and that any death benefit paid thereunder by reason of his death shall 
first be applied to reduce or extinguish the indebtedness. 


History: Laws 1984, ch. 127, § 415. 


59A-21-19. Conversion privilege; termination of membership in group 
or by death of employee. 


A group life insurance policy shall contain in substance a provision that if the insurance, or any 
portion of it, on a person covered under the policy or on the dependent of such person ceases be- 
cause of termination of employment or of membership in the class or classes eligible for coverage 
under the policy, such person shall be entitled to have issued to him by the insurer, without evi- 
dence of insurability, an individual policy of life insurance without disability or other supplemen- 
tary benefits, provided application for the individual policy shall be made, and the first premium 
paid to the insurer, within thirty-one (31) days after such termination, and such individual policy 
shall be subject to the following requirements: 

A. the individual policy shall, at the option of such person be on any one of the forms, except 
term insurance, then customarily issued by the insurer at the age and for the amount applied for; 

B. the individual policy shall be in an amount not in excess of the amount of life insurance 
which ceases because of such termination, less the amount of any life insurance for which such 
person becomes eligible under,the same or any other group policy within thirty-one (31) days after 
such termination, provided that any amount of insurance which shall have matured on or before 
the date of such termination as an endowment payable'to the person insured, whether in one sum 
or in installments or in the form of an annuity, shall not, for the purposes of this provision, be in- 
cluded in the amount which is considered to cease because of such termination; and 

C. the premium on the individual policy shall be at the insurer's then customary rate appli- 
cable to the form and amount of the individual policy, to the class of risk to which such person then 
belongs and to his age attained on the effective date of the individual policy. 

D.\ subject to the same conditions set forth above, the conversion privilege shall be available (1) 
to a surviving dependent, if any, at the death of the employee or member, with respect to the cov- 
erage under the group policy which terminates by reason of such death and (2) to the dependent 
of the employee or member upon termination of coverage of the dependent, while the employee or 
member remains insured under the group policy, by reason of the dependent ceasing to be a quali- 
fied family member, by divorce or otherwise, under the group policy. 


History: Laws 1984, ch. 127, § 416. payroll of necessity for and time of contribution to group 
insurance premium, 2 A.L.R.2d 852. 

ANNOTATIONS Termination of coverage under group policy with re- 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Failure gard to termination of employment, 68 A.L.R.2d 8, 32 


of employer or insurer to notify employee dropped from A.L.R.4th 1037, 


59A-21-20. Conversion privilege; termination of group policy. 


A group life insurance policy shall contain in substance a provision that if the group policy 
terminates or is amended so as to terminate the insurance of any class of insured persons, every 
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59A-21-21 INSURANCE CODE |: 59A-21-22 


person insured thereunder at the date of such termination whose insurance terminates, including 
the insured dependent of a covered person, and who has been so insured for at least five (5) years 
prior to such termination date shall be entitled to have issued to him by the insurer an individual 
policy of life insurance, subject to the same conditions and limitations as are provided by’ Sec- 
tion 416 [59A-21-19 NMSA 1978] of this article, except that the group bail ape sneha that the 
amount of such individual policy shall not exceed the smaller of: ~ 

A. the amount of the person's life insurance protection ceasing parwasl of thé termination or 
amendment of the group policy, less the amount of any life insurance for which he is or becomes 
eligible under any group policy issued or reinstated by the same or another insurer within thirty- 
one (31) days after such termination; and Q 

B. ten thousand dollars'($10,000). 


History: Laws 1984, ch. 127, § 417. ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Rights 
as between insurer and employer in respect of termination 
of group annuity insurance agreement, 41 A.L.R.2d 772. 


59A-21-21. Conversion privilege; death benefit. , 


A group life insurance policy shall contain in substance a provision that if a person insured un- 
der the group policy, or the insured dependent of a covered person, dies during the period within 
which he would have been entitled to have an individual policy issued to him in accordance with 
Sections 416 or 417 [59A-21-19 or 59A-21-20 NMSA 1978] above and before such an individual 
policy shall have become effective, the amount of life insurance which he would have been entitled 
to have issued to him under such individual policy shall be payable as a claim under the group 
policy, whether or not application for the individual policy or the payment of the first premium 
therefor has been made. | | 


History: Laws 1984, ch. 127, § 418. 


59A-21-22. Conversion privilege; extension by failure to give notice. 


If any individual insured under.a group life insurance policy apkers. delivered in this state be- 
comes entitled under the terms of such policy to have an individual policy of life insurance issued 


to him without evidence of insurability, subject to making of application and payment of the first. 


premium within the period specified in such policy, and if such individual is not given notice of the 
existence of such right.at least fifteen (15) days prior to the expiration,date. of such period, then in 
such event the individual shall have an additional period within which to, exercise such right, but 
nothing herein contained 'shall be construed to continue any,insurance beyond the period provided 
in such policy. This additional period shall expire fifteen (15) days next after the individual is given 
such notice but in no event shall such additional period extend beyond sixty (60) days next after 
the expiration date of the period provided in such policy. Written notice presented to the individual, 
or mailed by the policyholder to the last known address of the individual or mailed. by the insurer 
to the last known address of the individual.as furnished by the policyholder shall constitute notice 
for the purpose of this section. 


History: Laws 1984, ch. 127, § 419. during which the policy provisions could be construed 
to say that he would be billed for the premium, the trial 


ANNOTATIONS court could not grant summary judgment by concluding 
Time limit for premium notice. — Where plaintiffs’ that\the insurer did not have to provide decedent with 
decedent was hospitalized and died well within the time a premium notice. Estate of Griego v. Reliance Standard 


Life Ins. Co,, 2000-NMCA-022, 128 N.M. 676, 997 P.2d 150. 
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59A-21-23. Continuance of coverage during total disability. 


Where codes employment is a condition of insurance, a group life insurance policy shall ART Be 
a provision in substance that an insured may continue coverage during the insured's total disabil- 
ity by timely payment to the policyholder of that portion, if any, of the premium that would have 
been required from the insured had total disability not occurred. The continuation shall be on a 
premium paying basis for a period of six (6) months from the date on which the total disability 
started, but not beyond the earlier of (1) approval by the insurer of continuation of the coverage 
under any disability provision which the group insurance policy may contain or (2) the discontinu- 
ance of the group insurance policy. 


History: Laws 1984, ch. 127, § 420. 


59A-21-24, Assignment of interest under policy. | 


A. Subject to the terms of the policy relating to assignment of incidents of ownership, a person 
whose life is insured under any policy of group life insurance can assign all or any part of his inci- 
dents of ownership under the policy including any right to designate a beneficiary under the policy 
and any right to have an individual policy issued to him in accordance with Sections 416 through 
419 [59A-21-19 through 59A-21-22 NMSA 1978]"of this article. 

B, Subject to the terms of the policy relating to assignment of incidents of ownership, an as- 
signment of the incidents of ownership by an insured, made either before or after March 8, 1969, is 
valid for the purpose of vesting in the assignee, in accordance with any provisions included in the 
assignment about the time at which it is to be effective, all of the incidents of ownership assigned, 
but without prejudice to the insurer on account of any payment it may make or individual policy it 
may issue in accordance with Sections 418 and 420 [59A-21-21 and 59A-21-23 NMSA 1978] of this 
article prior to receipt of notice of the assignment, : 


History: Laws 1984, ch. 127, § 421. ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 43 Am, 
Jur. 2d Insurance § 690. 


59A-21-25. Coverage under group policy issued in another state. 


A. No group life insurance coverage shall be offered in this state by an insurer under a policy 
issued in.another state if the superintendent, or the appropriate insurance supervisory public of- 
ficial of another state, has determined that: 

(1) issuance of the group policy was contrary to the best interests of the public; 

(2)... issuance.of the group policy was not actuarially sound; 

(3) . issuance of the group policy did not result.in economies of acquisition and administra- 
tion; or 

(4). benefits provided under the group policy are not reasonable in relation. to the premi- 
ums charged. 

B. Upon the superintendent's request the insurer shall promptly furnish to the superintendent 
a copy of any such group policy and of the certificate of insurance to be issued thereunder. 


History: Laws 1984, ch. 127, § 421a. 


59A-21-26, Purpose: 


The. purpose of this act [59A-21-26 through 59A-21-28 NMSA 1978] is to permit and set guide- 
lines for life insurers to include in life insurance policies issued after the effective date of this act 
a provision for periodic adjustment of policy loan interest rates, 
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59A-21-27 INSURANCE CODE 59A-21:28 


History: 1978 Comp., § 59-16-44, enacted by Laws . . insurance contract issued before the effective date of the 
1983, ch, 283, § 1; 1978 Comp., § 59-16-44, recompiled act unless the policyholder agrees in writing to the appli- 
as § 59A-21-26 by Laws 1987, ch. 259, § 32. ’ cability of such provisions. 


Compiler's notes. — Laws 1983, ch. 283, § 4, pro-. 
vided that the provisions of the act shall not apply to any 


59A-21-27. Definition. 


For the purposes of this act [59A-21-26 through 59A-21-28 NMSA 1978], "published monthly 
average" means "Moody's corporate bond yield average-monthly average corporates" as published 
by Moody's Investors Service, Inc. or any successor thereto or in the event that "Moody's corporate 
bond yield average-monthly average corporates" is no longer published, a substantially similar 
average as established by regulation of the superintendent of insurance. 


History: 1978 Comp., § 59-16-45, enacted by Laws insurance contract issued before the effective date of the 
1988, ch. 283, § 2; 1978 Comp., § 59-16-45, recompiled act unless the policyholder agrees in writing to the appli- 
as § 59A-21-27 by Laws 1987, ch. 259, § 32. cability of such provisions. ete 


Compiler's notes. — Laws 1983, ch. 283, 8 4, pro- 
vides that the provisions of the act shall not apply to any 


59A-21-28. Maximum rate of interest on policy loans. 


A. Policies issued on or after the effective date of this act, shall provide for policy loan interest 
rates as follows: 

(1) a provision permitting a maximum interest rate of not more than eight percent per 
year; or 

(2) a provision permitting an adjustable maximum interest rate established from time to 
time by the life insurer as permitted by law. 

B. The rate of interest charged on a policy loan made under Paragraph (2) of Subsection A of 
this section shall not exceed the higher of the following: 

(1) the published monthly average for the calendar month ending two months before the 
date on which the rate is determined; or 

(2) the rate used to compute the cash surrender values under the policy during the appli- 
cable period plus one percent per year. 

C. Ifthe maximum rate of interest is determined pursuant to Paragraph (2) of Subsection A of 
this section, the policy shall contain a provision setting forth the frequency at Which the rate is to 
be determined for that policy. 

D. The maximum rate for each policy must be determined at regular intervals at least once ev- 
ery twelve months but not more frequently than once in any three- month oe At the intervals 
specified in the policy: 

(1) the rate being charged may be increased whenever such i incréase as determined under 
Subsection B of this section would increase that rate by one-half of one percent or more per year, 
and 

(2) the rate being charged must be reduced whenever such reduction as determined under 
Subsection B of this section would decrease that rate by one-half of one percent or more per year, 

EK. The life insurer shall: 

(1) notify the policyholder at the time a cash loan is made of the initial rate of interest on 
the loan; 

(2) notify the policyholder with respect to premium loans of the initial rate of interést on 
the loan as soon as it is reasonably practical to do so after making the initial loan. Notice need not 
be given to the policyholder when a further premium loan is added, except as provided in’ Para- 
graph (3) of this subsection; 

(3) ‘send to psa leg sik with loans oppiaereey ted he notice of any increase in the rate; 
and 

(4) include in the notices required aboivd the substance of the pabtindnt provisions of Sub- 
sections A and C of this section. 
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F. The loan value of the policy shall be determined in accordance with Subsection F of Sec- 
tion 59-16-2 NMSA 1978 [repealed], but no policy shall terminate in a policy year as the sole result 
of change in the interest rate during that policy year, and the life insurer shall maintain coverage 


during that policy year until the time at which it would otherwise have terminated if there had 


been no change during that policy year. 
G. The substance of the pertinent provisions of Subsections A and C of this section shall be set 
forth in the policies to which they apply. 
H. For purposes of this section: 
(1) the rate of interest on policy loans permitted under this section includes the interest 
rate charged on reinstatement of policy loans for the period during and after any lapse of a policy; 
(2) the term "policy loan" includes any premium loan made under a policy to pay one or 
more premiums that were not paid to the life insurer as they fell due; 
(3) the term "policyholder" includes the owner of the policy or the person designated to pay 
premiums as shown on the records of the life insurer; and . 
(4) the term "policy" includes certificates issued by a fraternal benefit society and annuity 
contracts which provide for policy loans. 
I. No other provision of law shall apply to policy loan interest rates unless made specifically 
applicable to such rates. 


History: 1978 Comp., § 59-16-46, enacted by Laws 
1988, ch. 283, § 3; 1978 Comp., § 59-16-46, recompiled 
as § 59A-21-28 by Laws 1987, ch. 259, § 32. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. Sec- 
tion 59-16-2 NMSA 1978 was repealed by Laws 1984, ch. 


Compiler's notes. — The phrase "effective date of this 
act" means April 7, 1983, the effective, date of Laws 1983, 
Chapter 283. 

Laws 1983, ch. 283, §.4, provided that the provisions of 
the act shall not apply to any insurance contract issued 
before the effective date of the act unless the policyholder 


127, § 997, effective January 1, 1985. For present compa- agrees in writing to the applicability of such provisions. 
rable provisions of Subsection F of that section, see 59A- 
20-9 NMSA 1978. 
ARTICLE 22 
Health Insurance Contracts 

Sec.» Sec, 
59A-22-1. Scope of article. 59A-22-29, Conforming to statute. 
59A-22-2. Form and content of policy. 59A-22-30. Age limit. 
§9A-22-3. Required provisions, 59A-22-30,1. Maximum age of dependent. 
59A-22-4. Entire contract; changes, 59A-22-31. Industrial health insurance, 
59A-22-5, Time limit on certain defenses. 59A-22-32, Freedom of choice of hospital and practitio- 
59A-22-6. Grace period. _ ner, 
59A-22-7, Reinstatement. 59A-22-32.1. Freedom of choice. . 
59A-22-8. Notice of claim. 59A-22-33. Children with disabilities; coverage continued. 
59A-22-9, Claim forms. 59A-22-34,. Newly born children coverage. 
59A-22-10. Proofs of loss. 59A-22-34,1, Coverage for adopted children. 
59A-22-11. Time of payment of claims. 59A-22-34.2. Coverage of children. 
59A-22-12, Payment of claims, oat 59A-22-34,3. Childhood immunization coverage re- 
59A-22-13, Physical examination and autopsy. quired. 
59A-22-14, Legal actions. 59A-22-34.4, Coverage of circumcision for newborn 
59A-22-15. Change of beneficiary. males, 
59A-22-16. Optional provisions. 59A-22-34.5. Hearing aid coverage for children required. 
59A-22-17. Change of occupation. 59A-22-35. Maternity transport required. 
59A-22-18. Misstatement of age. 59A-22-36. Home health care service option required. 
59A-22-19. Other insurance in this insurance company. 59A-22-37, Repealed. 
59A-22-20. Insurance with other insurance companies. 59A-22-38. Individual health insurance; policy provi- 
§9A-22-21, Insurance with other insurance companies sions relating to individuals who are eli- 

[; alternative provision]. gible for medical benefits under the med- 
59A-22-22. Relation of earnings to insurance. icaid program. 
59A-22-23. Unpaid premium, 59A-22-39, Coverage for mammograms. 
59A-22-24. Cancellation. . 59A-22-39.1. Mastectomies and lymph node dissec- 
59A-22-25, Conformity with state statutes. tion; minimum hospital stay coverage re- 
59A-22-26. Order of certain policy provisions. quired. 
59A-22-27. Third party ownership. §9A-22-39.2. Prior authorization for gynecological or ob- 
59A-22-28. Requirements of other jurisdictions. stetrical ultrasounds prohibited. 
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59A-22-1 


Sec. 
59A- 22-40, Coverage for cytologic and human papilloma- 
virus screening. 


59A-22-40.1) Coverage for the human sr nt 


vaccine. 
59A-22-41. Coverage for individuals with diabetes. 
59A-22-41.1. Coverage for medica] diets for genetic in- 
born errors of metabolism. 
59A-22-42. Coverage for prescription contraceptive 


' INSURANCE CODE | 


Sec. 


59A-22-2 


59A-22-49.3, Coverage for telemedicine services. 


59A-22-49.4. Prescription drugs; prohibited formulary 


59A-=22-50, 
59A-22-51. 


 §9A-22-52. 


changes; notice requirements. 

Health insurers; direct services. 

Dental insurance plan; dental fees not. cov- 
ered; severability, 

Prescription drug prior authorization sane 
cols. 


59A-22-43. 


BQA-22-44, 
59A-22-45, 


59A-22-46. 


drugs or devices. 

Required coverage of patient costs incurred 
in cancer clinical trials. 

Coverage for smoking cessation inebichenty 

Coverage of alpha-fetoprotein IV screening 
test. 

Coverage of part-time employees. 


59A-22-53. Pharmacy benefits; prescription pote foros: 
tion. 
59A-22-53.1. Prescription drug coverage; step therapy 
protocols; clinical review criteria; excep- 
tions. ; 
59A-22-53.2. Pharmacist prescriptive baal services; 
reimbursement parity. 


59A-22-47, Coverage of colorectal cancer screening. 


59A-22-48. General anesthesia and hospitalization for ; 


dental surgery. 


59A-22-49, Coverage for autism spectrum disorder diag- | 


nosis and treatment. 
59A-22-49.1. Coverage for orally administered antican- 
cer medications; limits on patient costs. 
59A-22-49,.2. Coverage of prescription eye drop refills. 


59A-22-1. Scope of article. 


-59A-22-54. , Provider credentialing; tequitrent tits: dead- 
line, 

59A-22-55. Coverage exclusion. (Contingent repeal. See 
note below. ) 

59A-22-56. Physical, rehabilitation services; limits on 
cost sharing. 

59A-22-57. Behavioral health services; elimination of 


cost sharing, 


Chapter 59A, Article 22 NMSA 1978 applies generally to policies of individual health insurance, 
including student health plan policies. Nothing in that article shall apply to or affect: 
A. ‘any policy of workers’ compensation insurance or any Policy of liability i insurance with | or 


without supplementary expense coverage therein; 


B. life insurance, endowment or annuity contracts or contracts supplemental thereto that con- 

tain only such provisions relating to health insurance as: 
(1) provide additional benefits in case of death by accident; and 

(2) operate to safeguard such contracts against lapse or to give a special surrender value 

or special benefit or annuity in event the insured or annuitant becomes totally and permanently 


disabled, as defined by the contract or supplemental contract; 


C. group or blanket health insurance, except as stated in Chapter 59A, Article 23 Shae 1978; or 


D. reinsurance. 


History: Laws 1984, ch. 127, § 422; 2017, ch. 130, § 
14, ' 

The 2017 amendment, effective July 1, 2017, included 
student health plan policies within the scope of Chap- 
ter 59A, Article 22 NMSA 1978; in the introductory lan- 
guage, changed "This article" to "Chapter 59A, Article 22 
NMSA 1978", after "individual health insurance", added 
"including student health plan policies", after "Nothing 
in", deleted "this" and added "that"; in Subsection A, after 


59A-22-2. Form and content of policy. 


"any policy of", deleted "workmen's" and added "workers", 


and after the semicolon, deleted "o 


"; and in Subsection C, 


after "stated in", added "Chapter BOA", and after "Article 
23", deleted "of the Insurance Code" and added "NMSA 


197 8", 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. - — 43 Am. 
Jur, 2d Insurance §$§ 547 to 554. , 


No policy of individual health insurance shall be delivered or issued, for Renta in this state 


unless: 


A. the entire money and piber considerations therefor are expressed therein; 
B. the time at which insurance takes effect and terminates is expressed therein; 
C. it purports.to insure only one person, except as provided in Chapter 59A, Articls 23 NMSA 


1978, and except that a policy or contract may be issued upon application of the head of a family, 
who shall be deemed the policyholder, covering members of any one family, including husband, 
wife, dependent children or any children under the age of hwenty-cix and other gapendonte living 
with the family; 
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D. every printed portion of the text matter and of any endorsements or attached papers shall 
be printed in uniform type of which the face shall be not less than ten point (the "text" shall in- 
clude all printed matter except the name and address of the insurer, name and title of the policy, 
captions, subcaptions and form numbers), but notwithstanding any provision of this law, the su- 
perintendent shall not disapprove any such policy on the ground that every printed portion of its 
text matter or of any endorsement or attached paper is not printed in uniform type if it shall be 
shown that the type used is required to conform to the laws of another state in which the insurer 
is authorized; 

E. the exceptions and reductions of indemnity are adequately captioned and clearly set forth 
in the policy or contract; 

F. each separate form, including riders and endorsements, shall be identified by a form number 
and consecutive page numbers in the lower left-hand corner of each page; and 

‘G. if any policy is issued by an insurer domiciled in this state for delivery to a person residing 
in another state, and if the official having responsibility for the administration of insurance laws 
of such other state shall have advised the superintendent that any such policy is not subject to 
approval or disapproval by such official, the superintendent may by ruling require that such policy 
meet the standards set forth in Sections 59A-22-3 through 59A-22-25 NMSA 1978. 


History: Laws 1984, ch. 127, § 423; 2021, ch. 108, former 59-18-3 NMSA 1978. Prudential Ins. Co. of Am. v. 


§ 16, Anaya, 1967-NMSC-182, 78 N.M. 101, 428 P.2d 640. 
Cross references. — For age of dependents, see Sec- Am. ‘Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
tion 59A-22-30.1 NMSA 1978 and Section 59A-22-34,2 ity, construction and effect of provisions in life or accident 
NMSA 1978. . policy in relation to military service, 36 A.L.R.2d 1018. 
For existing forms and filings, see notes following 59A- Computation of time with respect to fractions of days, 
5-21 NMSA 1978. in determining duration and termination of risk under ac- 
The 2021 amendment, effective July 1, 2021, changed cident, health, or hospital policy, 38 A.L.R.2d 768. 
the maximum age of a dependent from nineteen to Clause in health and accident or similar policy reducing 
twenty-six; in Subsection C, after "provided in", added amount of periodic payments after insured reaches speci- 
"Chapter 59A", after "Article 23", deleted "of the Insur- fied age, as applicable to disability incurred before such 
ance Code" and added "NMSA 1978", and after "under age is reached, 53 A.L.R,2d 552. 
the age of", deleted "nineteen (19)" and added "twenty- What constitutes "hernia" within exclusionary clause of 
six"; and in Subsection G, after "Sections", deleted "424 health or accident insurance policy, 55 A.L.R.2d 1020. 
through 446 of this article" and added "59A-22-3 through What constitutes medical or surgical treatment, or the 
59A-22-25 NMSA 1978", like, within exclusionary clause of accident policy or acci- 
dental death feature of life policy, 65 A.L.R.2d 1449. 
ANNOTATIONS Insurer's liability under accident policy which ter- 


minates after accidental injury but prior to completion 


d Lb Nemes Th i ee A . . : 
bese Mig Ada nh pe id a circuit + of medical treatment, hospitalization, and the like, 75 


tract must be construed, whenever possible, to give ef- 
fect to both provisions of the policy, that is, the insuring A.L.R.2d 876, a oI a ere ore 
clause and the excepting clause. King v. Travelers Ins. Co., _What amounts to "infirmity" or "deformity" within ac- 
1973-NMSC-013, 84 N.M. 550, 505 P.2d 1226. cident provision of insurance policy, 75 A.L.R.2d 1238. 
Ambiguous policy construed to favor insured. — Scope and application of provisions of accident policy, 
In the event the policy is ambiguous, the contract will be or accident feature of life policy, relating to accident in 
construed favorably to the insured who did not prepare it, connection with automobile or other motor vehicle, 78 


Patty Oh, } 013 'M. 550 A.L.R.2d 1044, 
here aelatd hig ME ER a ge. é Effective date of life, health, or accident insurance pol- 


icy, as between premium date stated in policy, and later 


If an ambiguity is apparent in the terms of a policy, date of approval by insurer, 37 A.L.R.3d 933 


the court must construe the contract so as to sustain : : 5 EE aeemeis 
indemnity if the sense and meaning of the instrument Accident insurance: death or disability incident to par- 


2 Ry ; lerdh ten Wil. taking of food or drink as within provision as to external, 

eons ose bri care os ae Pp aaa BS Kee violent, and accidental means, 29 A.L.R.4th 1230. 

Unambiguous toys given ordinary meaning. Liability insurance: intoxication or other mental in- 
— Where there is no ambiguity the court must construe capacity avoiding application of clause in liability policy 
the language of a policy in accordance with the plain, or- specifically exempting coverage of injury or damage 
dinary meaning of its terms. King v. Travelers Ins. Co., caused intentionally by or at direction of insured, 33 
1973-NMSC-013, 84 N.M. 550, 505 P.2d 1226. A.L.R.4th 983. tee dee 

Exceptions, limitations and exclusions require Accident insurance: what is "loss" of body member, 51 
narrow construction on the theory that the insurer, A.L.R.4th 156. i : ( 
having affirmatively expressed coverage through broad Accident or life insurance: death by autoerotic asphyxi- 
promises, assumes a duty to define any limitations upon ation as accidental, 62 A.L.R.4th 823. i "medical 
that coverage in clear and explicit terms. King v. Travelers What service; equipment, or supplies are medically 
Ins. Co., 1973-NMSC-013, 84 N.M, 550, 505 P-2d 1226. necessary" for purposes of coverage under medical insur- 

Medical policy covering applicant's dependents ance, 75 A.L.R.4th 763. ‘ 
only allowed. — Medical expense policy issued to ap- Coverage under medical and health insurance plans for 
plicant husband, but excluding coverage as to him whilé services performed by dentists, oral surgeons, and ortho- 


- ‘ : ; : dontists, 43 A,L.R.5th 657, 
covering wife and children, was issued in accordance with 44 C.3.S, Insurance §§ 299, 380, 381. 
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59A-22-3. Required provisions. 


A, Except as provided in Subsection B of this section, each such policy delivered or issued for 
delivery in this state shall contain the provisions specified in Sections 425 through 436 [59A-22-4 
to 59A-22-15 NMSA 1978], inclusive, of this article; except, that the insurer may, at its option, sub- 
stitute for one or more of such provisions corresponding provisions of different. wording approved 
by the superintendent which are in each instance not less favorable in any respect to the insured 
or beneficiary. Such required provisions shall be preceded individually by the applicable caption 
shown or, at. the insurer's option, by such appropriate individual or group captions or, subcaptions 
as the superintendent may approve. 

B._ If any provision of this article is in whole or in part inapplicable to or inconsistent with the 
coverage provided by a particular form of policy, the insurer, with the superintendent's approval, 
shall omit from such policy any inapplicable provision in such manner as to make the provision as 


contained in the policy consistent with the coverage provided by the policy.., 


History: Laws 1984, ch. 127, § 424. 
Cross references, — For existing forms and filings, see 
notes following 59A-5-21 NMSA 1978. 


ANNOTATIONS 


Ambiguous provision construed to favor insured. 
— The court's. responsibility; is to consider the intent of 
the parties as expressed in the policy, and where ques- 
tions arise because of ambiguities, a-liberal construction 
in favor of the insured is to be adopted. Couey v. National 
Benefit Life Ins. Co,, 1967-NMSC-044, 77 N.M, 512;-424 
P.2d 793, 

Words given ordinary meaning. — In construing the 
language, the court must read terms and phrases in:their 
usual and ordinary sense unless language of the. policy re- 


insurance, company to affirmatively specify some mean- 
ing other than that understood by the average individual. 


Scott v. New Empire Ins. Co,, 1965-NMSC-034, 75 N.M: 81, 


400 P.2d 953. 

Absent provision in policy defining. "accidental 
means" as something different from that as understood, by 
the,general public, words, phrases or terms will be given 
their ordinary meaning. Scott v. New Empire Ins, Co., 
1965-NMSC-034, 75 N.M. 81, 400 P.2d 953. 

Limitations period permitted. — Pursuant to this 
section, a health insurance policy could contain a four- 
year limitations period, and 59A-22-14 NMSA 1978 would 
not bar an action filed within that four-year period, Willey 


v. United Mercantile Life Ins. Co., 1999-NMCA-137, 128. 


N.M. 98, 990 P.2d 211, 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 43 Am, 
Jur. 2d Insurance 8§ 508 to 522, 

45 C.J.S. Insurance §§ 886, 887; 46 C.J.S. Insurance g 
1118 et seq, 


quires something different. Couey v. National Benefit Life 
Ins. Co,, 1967-NMSC-044, 77. N.M. 512, 424 P.2d 793. 

No technical interpretation. — A strict technical 
or legalistic interpretation of the terms of the policy will 
not be accepted when it is fully within the power of the 


59A-22-4, Entire contract; changes. 


There shall be a provision as follows: . - , 

This ‘policy, including the endorsements and attached papers, if any, constitutes the entire 
contract of insurance. No change in this policy shall.be valid until approved by an executive 
officer of the insurance company and unless such approval and countersignature be endorsed 
hereon or attached hereto. No agent has:authority to change this policy or to waive any of its 
provisions. 


History: Laws 1984, ch. 127,.§ 425. 


59A-22-5. Time limit on certain defenses. ) pe 


A. There shall be a provision for comprehensive major medical policies as follows: ‘As of the 


date of issue of this policy, no misstatements, except willful or fraudulent misstatements, made by 
the applicant in the application for this policy shall be used to void the policy or,to deny a claim for 
loss incurred or disability (as defined in the policy). In the event a misstatement in an application 
is made that is not fraudulent or willful, the issuer of the policy may prospectively rate and collect 
from the insured the premium that would have been charged to the insured at the time the policy 
was issued had such misstatement not been made. 

B.. There shall be a provision for policies other than cenpralianann major medical BdeBS as 
follows: After two years from the date of issue of this policy, no misstatements, except fraudulent 
misstatements, made by the applicant in the application for this policy shall be used to void the 
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policy or to deny a claim for loss incurred or disability (as defined in the policy) commencing after 
the expiration of such two-year period. 

C... The foregoing policy provisions shall not be so construed as to affect any initial two-year 
period nor to limit the application of Sections 59A-22-17 through 59A-22-19, 59A-22-21 and 59A- 
22-22 NMSA 1978 in the event of misstatement with respect to age or occupation or other insur- 
ance. 

D. Apolicy that the ay has the right to continue in force subject to its terms by the timely 
payment of premium (1) until at least age fifty or (2) in the case of a policy issued after age forty- 
four, for at least five years from its date of issue, may contain in lieu of the foregoing the following 
provision, from which the clause in parentheses may be omitted at the: insurance punraniss op; 
tion, under the caption "Incontestable": 

After this policy has been in force for a period of two years during the iietinie of the insured 
(excluding any period during which the insured is disabled), it eee become incontestable as to the 


statements contained: in the application. 


History:Laws 1984, ch. 127, § 426; 1990, ch. 110, § 3; 
1998, ch. 126, § 4; 1994, ch. 75, § 27; 2008, ch, 87, § 1; 
2019, ch. 259, § 4. 

The 2019 amendment, effective June 14, 2019, re- 
moved language that permitted and regulated the exclu- 
sion of pre-existing conditions from health care coverage; 
deleted former Subsections E through H, 

The 2008 amendment, effective July 1, 2008, in Sub- 
section A, required that comprehensive major medical 
policies provide that no misstatements made by the appli- 
cant shall be used to void the policy or to deny a claim and 
that if the misstatement was not fraudulent or willful, 
authorized the issuer to prospectively rate and collect the 
premium that would have been due if the misstatement 
had not been made; and in Subsection B, required that 
policies other than comprehensive major medical policies 
contain the stated provision. 

The 1994 amendment, effective January 1, 1995, in 
Subsection B, inserted the language beginning "For indi- 
vidual" preceding "no claim":in the first sentence, added 


the second sentence, and added Paragraphs B(1) and 
B(2); rewrote the introductory language of Subsection C 
preceding "contain provisions", which formerly read "An 
individual policy may, in lieu of the provisions stated*in 
Subsection B of this section,"; deleted the former second 
sentence in Paragraph C(2), which read "This shall not 
be construed to prohibit preexisting condition provisions 
that are more favorable to the insured"; and added Sub- 
sections D and Ey. 

Applicability. — Laws 1994, ch. 75, § 36 makes the 
provisions of §§ 26 to 34 of the act ‘applicable to all'plans 
and policies delivered, issued for delivery or renewed on or 
after January 1, 1995, 

The 1993 amendment, effective June 18, 1993, in- 
serted "disclosed on the application" in Subsection B. 


ANNOTATIONS 


Law reviews. — For note and comment, "Why the Re- 
cession of Health Insurance Policies is not an 'Equitable' 


Remedy," see 40 N.M, L. Rev. 363 (2010). 


59A-22-6. Grace period. 


~ There shall bea provision as follows: 

A grace period Gero see (insert a number not less than "7" for weekly premium policies, "10" 
for monthly premium policies and "31" for all other policies) days will be granted for the payment 
of each premium falling due after the first premium, during which grace period the policy shall 
continue in force. ' 

A policy in which the insurer reserves the right to refuse any renewal shall have, at the begin- 
ning of the above provision, "Unless not less than five days prior to the premium due date the 
insurance company has delivered to the insured or has mailed to his last address as shown by the 
records of the insurer written notice of its intention not to renew this policy Boyan the period for 
which the premium has. been accepted." 


History: Laws 1984, ch. 127, § 427. 


59A-22-7. Reinstatement. 


There shall be a provision as follows: 

If any renewal premium be not paid within the time granted the insured for payment, a sub- 
sequent acceptance of premium by the insurer or by any agent duly authorized by the insurance 
company to accept such premium, without requiring in connection therewith an application for 
reinstatement, shall reinstate the policy; provided, however, that if the insurance company or such 
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agent requires an application for reinstatement and issues a conditional receipt for the premium 
tendered, the policy will be reinstated upon approval of such application by the insurer or, lack- 
ing such approval, upon the thirtieth day following the date of such conditional receipt unless the 
insurance company has previously notified the insured in writing of its disapproval of such appli- 
cation. The reinstated policy shall cover only loss resulting from such accidental injury as may be 
sustained after the date of reinstatement and loss due to such sickness as may begin more than 
ten days after such date. In all other respects the insured and insurance company shall have the 
same rights thereunder as they had under the policy immediately before the due date of the de- 
faulted premium, subject to any provisions endorsed hereon or attached hereto in connection with 
the reinstatement. Any premium accepted in connection with a reinstatement shall be applied toa 
period for which premium has not been previously paid, but not to any period more than sixty days 
prior to the date of reinstatement. 

(The last sentence of the above provision may be omitted from any policy which the insured has 
the right to continue in force subject to its terms by the timely payment of premiums (1) until at 
least age 50 or, (2) in the case of a policy issued after age 44, for at least five years from its date of 
issue.) 


History: Laws 1984, ch. 127, § 428, 


59A-22-8, Notice of claim. 


There shall be a provision as follows: | 

Written notice of claim must be given to the insurance company within twenty days after the oc- 
currence or commencement of any loss covered by the policy, or as soon thereafter as is reasonably 
possible. Notice given by or on behalf of the insured or the beneficiary to the insurance company at 
vngeal Sireinkted (insert the location of such office as the insurer may designate for the purpose) or to any 
authorized agent of the insurance company, with information sufficient to identify the insured, 
shall be deemed notice to the insurance company. 

(In a policy providing a loss-of-time benefit which may be payable for at least two years, an in- 
surance company may at its option insert the following between the first and second sentences of 
the above provision: 

Subject to the qualifications set forth below, if the insured suffers loss of time on account of dis- 
ability for which indemnity may be payable for at least two years, he shall at least once in every 
six months after having given notice of claim, give to the insurer notice of continuance of said dis- 
ability, except in the event of legal incapacity. The period of six months following any filing of proof 
by the insured or any payment by the insurance company on account of such claim or any denial 
of liability in whole or in part by the insurance company shall be excluded in applying this provi- 
sion. Delay in the giving of such notice shall not impair the insured's right to any indemnity which 
would otherwise have accrued during the period of six months preceding the date on which such 
notice is actually given.) 


History: Laws 1984, ch. 127, § 429. Modern status of rules requiring liability insurer to 
‘show prejudice to escape liability because of insured's fail- 
ANNOTATIONS ure or delay in giving notice of accident or claim, or in 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Clause forwarding suit papers, 32 A.L,R.4th 141, 
requiring notice of claim within specified time or as soon i 
as reasonably possible, or the like, 17 A.L.R.8d 5380. 


59A-22-9. Claim forms. 


There shall be a provision as follows: 

The insurance company, upon receipt of a notice of claim, will furnish to the claimant such forms 
as are usually furnished by it for filing proofs of loss. If such forms are not furnished within fif- 
teen days after the giving of such notice the claimant shall be deemed to have complied with the 
requirements of this policy as to proof of loss upon submitting, within the time fixed in the policy 
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for filing proofs of loss, written proof covering the occurrence, the character and the extent of the 
loss for which claim is made. 


History: Laws 1984, ch. 127, § 480. 


59A-22-10. Proofs of loss. 


There shall be a provision as follows: 

Written proof of loss must be furnished to the insurer at its said office in case of claim for loss 
for which this policy provides any periodic payment contingent upon continuing loss within ninety 
days after the termination of the period for which the insurer is liable and in case of claim for any 
other loss within ninety days after the date of such loss. Failure to furnish such proof within the 
time required shall not invalidate nor reduce any claim if it was not reasonably possible to give 
proof within such time, provided such proof is furnished as soon as reasonably possible and in no 
event, except in the absence of legal capacity, later than one year from the time proof is otherwise 
required. 


History: Laws 1984, ch. 127, § 431. 


59A-22-11. Time of payment of claims. 


There shall be a provision as follows: 

Indemnities payable under this policy for any loss other than loss for which this policy provides 
any periodic payment will be paid immediately upon receipt of due written proof of such loss. Sub- 
ject to due written proof of loss, all accrued indemnities for loss for which this policy provides peri- 
odic payment will be paid.......... (insert period for payment which must not be less frequently 
than monthly) and any balance remaining unpaid upon the terminatiion [termination] of liability 
will be paid immediately upon receipt of due written proof. 


History: Laws 1984, ch. 127, § 432. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


59A-22-12. Payment of claims. 


There shall be a provision as follows: 

Indemnity for loss of life will be payable in accordance with the beneficiary designation and the 
provisions respecting such payment which may be prescribed herein and effective at the time of 
payment. If no such designation or provision is then effective, such indemnity shall be payable to 
the estate of the insured. Any other accrued indemnities unpaid at the insured's death may, at the 
option of the insurer, be paid either to such beneficiary or to such estate, All other indemnities will 
be payable to the insured. . 

(The following provisions, or either of them, may be included with the foregoing provision at the 
option of the insurance company.) 

(If any indemnity of this policy shall be payable to the estate of the insured, or to an insured or 
beneficiary who is a minor or otherwise not competent to give valid release, the insurance com- 
pany may pay such indemnity, up to an amount not exceeding $..... (insert an amount which shall 
not exceed one thousand dollars ($1,000), to any relative by blood or connection by marriage of the 
insured or beneficiary who is deemed by the insurance company to be equitably entitled thereto. 
Any payment made by the insurance company in good faith pursuant to this provision shall fully 
discharge the insurance company to the extent of such payment.) 

(Subject to any written direction of the insured in the application or otherwise all or a arieeivth 
of any indemnities provided by this policy on account of hospital, nursing, medical or surgical ser- 
vices may, at the insurance company's option and unless the insured requests otherwise in writ- 
ing not later than the time of filing proofs of such loss, be paid directly to the hospital or person 
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rendering such services; but it is not required that the service be rendered by a andere hospital 
or person.) . iS 


History: Laws 1984, ch. 127, § 433. 


59A-22-13. Physical examination and autopsy. 


There shall be a provision as follows: 

The insurance company at its own expense shall have the right and opportunity to examine the 
person of the insured when and as often as it may reasonably require during the pendency of a 
claim hereunder and to make an.autopsy in case of death where it is not forbidden by law. 


History: Laws 1984, ch, 127, 5 434. 


59A-22-14, Legal actions. 


There shall be a provision as follows: 

No action at law or in equity shall be brought to recover on this policy prior to the expiration of 
sixty days after written proof of loss has been furnished in accordance with the requirements of 
this policy. No such action shall be brought after the iy ape of three years after the time AL 
ten proof of loss is required to be furnished. . . 


History: Laws 1984, ch. 127, § 435. a four-year limitations period, and this section would not 
bar an action filed within that four-year period. Willey 


ANNOTATIONS | v. United Mercantile Life Ins, Co., 1999-NMCA-137, 128 


Limitations period permitted. — Pursuant, to 59A- N.M, 98, 990 P.2d 211. 
22-3 NMSA 1978, a health insurance policy could contain 


59A-22-15. Change of beneficiary. . 


There shall be a provision as follows: _ 

Unless the insured makes an irrevocable designation of beneficiary, the right to change of ben- 
eficiary is reserved to the insured and the consent of the beneficiary or beneficiaries shall not be 
requisite to surrender or assignment of this policy or to any change of benerciany or pee 
or to any other changes in this policy. ; 


History: Laws 1984, ch. 127, § 436. ANNOTATIONS | 


Am. dur) 2d, A.L.R. and CwW.S. references. — 
Change of beneficiary of life or accident policy by will, 25 
A.L.R.4th 1164. 


59A-22-16. Optional provisions. 


Except as provided in Section 424 [59A-22-3 NMSA 1978] of this article, no such policy delivered 
or issued for delivery to any person in this state shall contain provisions respecting the matters 
set forth in Sections 438 to 446 [59A-22-17 through 59A-22-25 NMSA 1978], inclusive, of this ar- 
ticle, unless such provisions are in the words in which the same appear in the applicable such sec- 
tion; except, that the insurer may, at its option, use in lieu of any such provision a corresponding 
provision of different wording approved by the superintendent which is not less favorable in any 
respect to the insured or the beneficiary. Any such provisions contained in the policy shall be pre- 
ceded individually by the appropriate caption appearing with the section in which the provision 
is set forth or, at the insurer's option, by such appropriate individual or erage SSB LE or wey ci 
tions as the superintendent may aries 


History: Laws 1984, ch. 127, § 437. Cross references. — For existing forms and filings, see 
notes following 59A-5-21 NMSA 1978, ; 
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59A-22-17. Change of occupation. 


There may be a provision as follows: 

If the insured be injured or contract sickness after having changed his occupation to one classi- 
fied by the insurance company as more hazardous than that stated in this policy or while doing for 
compensation anything pertaining to an occupation so classified, the insurance company will pay 
only such portion of the indemnities provided in this policy as the premium paid would have pur-’ 
chased at the rates and within the limits fixed by the insurance company for such more hazardous 
occupation. If the insured changes his occupation to one classified by the insurance company as 
less hazardous than that stated in this policy, the insurance company, upon receipt of proofiof such 
change of occupation, will reduce the premium rate accordingly, and will return the excess pre- 
mium calculated on a basis approved by the superintendent from the date of change of occupation 
or from the policy anniversary date immediately preceding receipt of such proof, whichever is the 
more recent. In applying this provision, the classification for occupational risk and the premium 
rates shall be used as have been last filed by the insurance company prior to the occurrence of 
the loss for which the insurance company is liable or prior to date of proof of change in occupation 
with the state official having supervision of insurance in the state where the insured resided at 
the time this policy was issued; but if such filing was not required, then the classification of occu- 
pational risk and the premium rates shall be those last made effective by the insurance company 
in such state prior to the occurrence of the loss or prior to the date of proof of change in occupation. 


History: Laws 1984, ch. 127, § 438. 


59A-22-18. Misstatement of age. 


There may be a provision as follows: 
If the age of the insured has been misstated, all amounts payable under this policy shall be such 
as 3 the premium paid would have purchased at the correct age. 


History: Laws 1984, ch, 127, § 439. 


59A-22-19. Other insurance in this insurance company. 


There may be a provision as follows: 

If an accident or sickness or accident and sickness policy or policies previously issued by the 
insurance company to the insured, be in force concurrently herewith, making the aggregate indem- 
hity fortie. ae Laie ered (insert type of coverage or coverages) in excess of $......... (insert 
maximum limit of indemnity or indemnities) the excess insurance shall be void and all premiums 
paid for such excess shall be returned to the insured or to his estate, or, in lieu thereof: 

Insurance effective at any one time on the insured under a like policy or policies in this insur- 
ance company is limited to the one such policy elected by the insured, his beneficiary or his estate, 
as the case may be, and the insurance gaat will return all premiums paid for all other such 
policies. 


History: Laws 1984, ch. 127, § 440. Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance §§ 774 to 778. 
ANNOTATIONS i Insured's receipt of or right to workmen's compensation 


"Other insurance" provision not against public benefits. as affecting recovery under accident, hospital, or 


olicy. — Apart from statutory authority a. provision medical expense policy, 40A.L.R.3d 1012, 
< ““ that - the second vee ayy of Sy iaentin C of Resolution of conflicts, in non-automobile liability in- 
former 59-18-5 NMSA 1978 was not against public policy. surance policies, between excess or pro-rata "other insur- 

" " 
Where plaintiff was covered by an individual policy and ance" clauses, 12.A.L.R.4th 993. | 
a family policy, both issued by the same insurer, the pro- Allocation of defense costs between primary and excess 
visions of which were identical, the court properly held insurance carriers, 19 A.L.R.4th 107. — : 
the "other insurance" provision valid. Bell v. Weinacker, Priority and apportionment of liability between medical 


3 j and hospital expense insurers, 25 A.L.R.4th 1022. 
1975-NMCA-134, 88 N.M. 557, 543 P.2d 1185. 46 C.1S Insurance § 1367 et seq, 
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59A-22-20. Insurance with other insurance 'companies, 


There may be a provision as follows: | 

If there be other valid coverage, not with this insurance comnpansy, providing benofits fort the 
same loss on a provision of service basis or on an expense incurred basis and:of which this insur- 
ance company has not been given written notice prior to the occurrence:or commencement of loss, 
the only liability under any expense incurred coverage of this policy shall be for such proportion of 
the loss as the amount which would otherwise have been payable hereunder plus :the total ‘of the 
like amounts under all such other valid coverages for the same loss of which this insurance com-, 
pany had notice bears to the total like amounts.under all valid coverages for such loss, and for the 
return of such portion of the premiums paid as:shall exceed the pro rata portion for the amount 
so determined. For the purpose of applying this: provision when other coverage is on a provision 
of service basis, the "like amount" of such other coverage.shall be taken.as the amount:which the 
services rendered would have cost in the absence of such coverage. 

(If the foregoing policy. provision is included inja policy which also contains the next. following 
policy provision there shall be added to the caption of the foregoing provision'the phrase "....... 
je babines Hevk EXPENSE. INCURRED BENEFITS." The insurance company may, at its, option, 
include in this provision a definition of "other valid coverage," approved as:to form by the super- 
intendent, which definition shall be limited in subject matter to:coverage provided by organiza- 
tions subject to regulation by insurance law or by insurance authorities of this or any other state 
of the United States or any province of Canada, and by hospital or medical service organizations, 
and to any other coverage the inclusion of which may be approved by the superintendent: In the 
absence of such definition such term shall not include group insurance, automobile medical pay- 
ments insurance or coverage provided by hospital or medical service organizations or by union 
welfare plans or employer or employee benefit organizations. For the purpose of applying the 
foregoing policy provision with respect to any insured, any amount of benefit provided for such 
insured pursuant to any compulsory benefit statute (including any workmen! s compensation or 
employers’ liability statute) whether provided by a governmental agency or otherwise. shall in 
all cases be deemed to be "other valid coverage" of which the insurance company has had notice. 
In applying the foregoing policy provision no third party liability coverage, shall be included as 
"other valid coverage." 


History: Laws 1984, ch. 127, § 441: Resolution: of conflicts, in non-automobile. liability in- 
surance policies, between excess or pro-rata "other insur- 
ANNOTATIONS ance" cine 12 A:L.R.4th 993; - ; 
Am. Jur. 2d, A.L.R. and C.J.S, references, — 43 Am, Allocation of defense costs etree primary and excess 
Jur, 2d Insurance §§ 774 to 778, insurance carriers, 19 A.L.R.4th 107. 
Insured's receipt of or right to workmen's compensation Priority and apportionment of liability between medical 
benefits as affecting recovery under ‘accident, hospital, or © 48d hospital expense insurers, 25 A.L.R.4th 1022... 


medical expense policy, 40 A.L.R.3d 1012, 46 C.J.S, Insurance § TARA et seq... 


59A-22-21. Insurance with other insurance companies |; altethiative 
provision]. _ 


As an alternative to the provision set out in Section 441 (59A-22- 20 NMSA 197 8h of this article, 
there may be a provision as follows: 

If there be other valid coverage, not with this insurance company, providing benefits for the 
same loss on other than an expense incurred basis and of which this insurance company has not 
been given written notice prior to the occurrence or commencement of loss, the only liability for 
such benefits under this policy shall be for such proportion of the indemnities otherwise provided 
hereunder for such loss as the like indemnities of which the insurance company had notice (includ- 
ing the indemnities under this policy) bear to the total amount of all like indemnities for such loss 
and for the return of such portion of the premium paid as shall exceed the pro rata portion: for the 
indemnities thus determined. 

(If the foregoing policy provision:is included in a policy which also contains the next preceding 
policy provision there shall be added to the caption of the foregoing provision of the phrase '"..... 
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.fpan. tha provie OTHER BENEFITS." The insurance company may, at its option, include in this 
provision a definition of "other valid coverage," approved as to form by the superintendent, which 
definition shall be limited in subject matter to coverage provided by organizations subject to regu- 
lation by insurance law or by insurance authorities of this or any other state of the United States 
or any province of Canada, and to any other coverage the inclusion of which may be approved by 
the superintendent. In the absence of such definition such term shall not include group insurance, 
or benefits provided by union welfare plans or by employer or employee benefit organizations. For 
the purpose of applying the foregoing policy provision with respect to any insured, any amount 
of benefits provided for such insured pursuant to any compulsory benefit statute (including any 
workmen's compensation or employer's liability statute) whether provided by a governmental 
agency or otherwise shall in all cases be deemed to be "other valid coverage" of which the insur- 
ance company has had notice. In applying the foregoing policy provision no third party liability 
coverage shall be included as "other valid coverage.") 


History: Laws 1984, ch. 127, § 442. Resolution of conflicts, in non-automobile liability in- 

Bracketed material. — The bracketed material was surance policies, between excess or pro-rata "other insur- 
inserted by the compiler and is not part of the law. ance" clauses, 12 A.L.R.4th 993. 

Allocation of defense costs between primary and excess 
ANNOTATIONS : insurance carriers, 19 A.L;R.4th 107. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Priority and apportionment of liability between maria 
Jur, 2d Insurance §§ 774 to 778, and hospital expense insurers, 25 A.L.R.4th 1022. .. 

Insured's receipt of or right to workmen's compensation 46 C.J.S. Insurance § 1367 et seq. 


benefits as affecting recovery under accident, hospital, or 
medical expense policy, 40 A.L.R.3d 1012. 


59A-22-22. Relation of earnings to insurance. 


There may be a provision as follows: 

If the total monthly amount of loss of time benefits promised for the same loss under all valid 
loss of time coverage upon the insured; whether payable on a weekly or monthly basis, shall 
exceed the monthly earnings of the insured at the time disability commenced or his average 
monthly earnings for the period of two years immediately preceding a disability for which claim 
is made, whichever is the greater, the insurance company will be liable only for such proportion- 
ate amount of such benefits under this policy as the amount of such monthly earnings or such 
average monthly earnings of the insured bears to the total amount of monthly benefits for the 
same loss under all such coverage upon the insured at the time such disability commences and 
for the return of such part of the premiums paid during such two years as shall exceed the pro 
rata amount of the premiums for the benefits actually paid hereunder; but this shall not operate 
to reduce the total monthly amount of benefits payable under all such coverage upon the insured 
below the sum of two hundred ($200.00) dollars, or the sum of the monthly benefits specified in 
such coverages, whichever is the lesser, not [nor] shall it operate to reduce benefits other than 
those payable for loss of time. 

(The foregoing policy provision may be inserted meg in a policy which the fistived has the right 
to continue in force subject to its'terms by the timely payment of premiums (1) until at least age 
50 or, (2) in the case of a policy issued after age 44, for at least five years from its date of issue. The 
insurance company may, at its option, include in this provision a definition of "valid loss of time 
coverage," approved as to form by the superintendent, which definition shall be limited in subject 
matter to coverage provided by governmental agencies or by organizations subject to regulation 
by insurance law or by insurance authorities of this or any other state of the United States or any 
province of Canada, or to any other coverage the inclusion of which may be approved by the super- 
intendent or any combination of such coverages. In the absence of such definition such term shall 
not include any coverage provided for such insured pursuant to any compulsory benefit statute 
(including any workmen's compensation or employer's liability statute) or benefits provided by 
union welfare plans or by employer or employee benefit organizations.) 


History: Laws 1984, ch. 127, § 443. 
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59A-22-23. Unpaid premium. 


There may be a provision as follows: 
Upon the payment of a claim under this policy, any premium then due and unpaid or covered by 
any note or written order may be deducted therefrom. 


History: Laws 1984, ch. 127, § 444, 


59A-22-24. Cancellation. 


There may be a provision as follows: 
The insurance company may cancel this policy only pursuant to the provisions of Section 59A- 
23E-19 NMSA 1978. 


History: Laws 1984, ch. 127, § 445; 1998, ch. 41, § 2. NMSA 1978" for the language beginning with "at the ex- 
The 1998 amendment, effective March 6, 1998, substi- piration of any term" in the middle of the section. 
tuted "pursuant to the provisions of Section 59A+23E-19 


59A-22-25. Conformity with state statutes. 


There may be a provision as follows: 

Any provision of this policy which, on its effective date, is in conflict with the statutes of the 
state in which the insured resides on such date is hereby amended to conform to the minimum 
requirements of such statutes. 


History: Laws 1984, ch. 127, § 446. , Cross references. — For existing forms and filings, see 
notes following 59A-5-21 NMSA 1978. 


59A-22-26. Order of certain policy provisions. 


The provisions which are the subject of Sections 424 through 446 [59A-22-3 through 59A-22-25 
NMSA 1978], inclusive, of this article, or any corresponding provisions which are used in lieu 
thereof in accordance with such sections, shall be printed in the consecutive order of the provisions 
in such sections or, at the insurer's option, any such provision may appear as a unit in any part of 
the policy with other provisions to which it may logically be related, provided that the resulting 
policy shall not be in whole or in part unintelligible, uncertain, ambiguous, abstruse or likely to 
mislead a person to whom the policy is offered, delivered or issued. 


History: Laws 1984, ch. 127, § 447. 


59A-22-27. Third party ownership. 


The word "insured" as used in this article shall not be construed as preventing a person other 
than the insured with a proper insurable interest from making application for and owning a policy 
covering the insured or from being entitled under such a policy to any indemnities, benefits and 
rights provided therein. . 


History: Laws 1984, ch. 127, § 448. ANNOTATIONS 


Insurable interest must exist at. time of loss. 
Universal C.I.T: Corp. v. Foundation Reserve Ins. Co., 
1969-NMSC-013, 79 N.M. 785, 450 P.2d 194. 


59A-22-28. Requirements of other jurisdictions. | 


A. Any policy of a foreign or alien insurer, when delivered or issued for delivery to any person 
in this state, may contain any provision which is not less favorable to the insured or the beneficiary 
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than the provisions of this article, and which is prescribed or required by the law of the state or 
country in which the insurer is domiciled. 

B. Any policy of a domestic insurer may, when issued for delivery in any other state or country, 


contain any provision permitted or required by the laws of such state or country. 


History: Laws 1984, ch. 127, § 449. 


59A-22-29, Conforming to statute. 


A. Other policy provisions. No policy provision which is not subject to Sections 424 through 
446 [59A-22-3 through 59A-22-25 NMSA 1978], inclusive, of this article shall make a policy, or any 
portion thereof, less favorable in any respect to the insured or the beneficiary than the provisions 
thereof which are subject to this article. 

B. Policy conflicting with this article. A policy delivered or issued for delivery in this state in 
violation of this article shall be held valid but shall be construed as provided.in this article. When 
any provision in a policy subject. to this article is in conflict with any provision of this article, the 
rights, duties and obligations of the insurer, the insured and the beneficiary shall be governed by 
the provisions of this article. 


Cross references. — For existing forms and filings, see 


History: Laws 1984, ch. 127, § 450. 
notes following 59A-5-21 NMSA 1978. 


59A-22-30. Age limit. 


If any such policy contains a‘provision establishing, as an age limit or otherwise, a date after 
which coverage provided by the policy will not be effective, and if such date falls within a period 
for which premium is accepted by the insurer or if the insurer accepts a premium after such date, 
the coverage provided by the policy will continue in force subject to any right of cancellation until 
the end of the period for which premium has been accepted. In the event the age of the insured 
has been misstated and if, according to the correct age of the insured, the coverage provided by the 
policy would not have become effective, or would have ceased prior to the acceptance of such pre- 
mium or premiums, then the liability of the insurer shall be limited to the refund, upon request, of 
all premiums paid for the period not covered by the policy. 


History: Laws 1984, ch. 127, § 451. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Age 
requirement of disability policy as to proof of disability 
before reaching specified age as barring recovery where © 


disability occurs before, but proof is made after, attain- 
ment of such age, 18. A.L.R.2d 1061. 

Clause in health and accident, or similar, policy reduc- 
ing amount of, or terminating, periodic payments after 
insured reaches specified age, as applicable to disability 
incurred before such age was reached, 53 A.L.R.2d 552. 


59A-22-30.1. Maximum age of dependent. 


An individual or group health policy or certificate of insurance delivered, issued for delivery or 
renewed in New Mexico that provides coverage for an insured's dependent shall not terminate cov- 
erage of an unmarried dependent by reason of the dependent's age before the dependent's twenty- 
sixth birthday, regardless of whether the dependent is enrolled in an educational institution. 


History: Laws 2005, ch. 41, § 1; 2021, ch. 108, § 17. 
Cross references. — For age of dependents see 59A- 
22-2 and 59A-22-34.2 NMSA 1978. 


The 2021 amendment, effective July 1, 2021, af- 
ter "before the dependent's", changed "twenty-fifth" to 
"twenty-sixth". 


59A-22-31. Industrial health insurance. 


A. The term "industrial health insurance" as used herein means sickness and accident insur- 
ance under individual policies for which the premium is payable weekly, and includes any such 
policy which covers sickness only or accident only. 
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B. Any insurer authorized to write health insurance in this state shall have the power to issue 
industrial health policies. 

C.. No policy of industrial health insurance:may be dclivatid or jatanad for delivery in the state 
anloae it has printed thereon the words "industrial policy." 

D. Each such policy shall be subject to the provisions of this article dxtedt that no such paligy 
shall be required to contain any of the policy provisions set forth in Sections 424 through 446 [59A- 
22-3 through 59A-22-25 NMSA 1978], inclusive, of this article, other than the provisions relating to 
the presence of a preexisting disease or physical condition; provided, however, that no such policy 
shall contain any provision relative to notice or proof of loss, or the time for paying benefits, or the 
time within which suit may be brought upon the policy, which in the opinion of the superintendent 
is less favorable to the insured than would be permitted by such policy provisions; and provided 
further, that such policy may contain a provision that upon proper written request, a named ben- 
eficiary shall be designated in or by endorsement on the policy to receive the proceeds thereof on 
the death of the insured, and there shall be reserved to the insured the power to change the ben- 
eficiary at any time by written notice to the insurer at its home office, accompanied by the policy 
for endorsement of the change thereon by the insurer; the insurer shall have the right to refuse to 
designate a beneficiary if evidence satisfactory to the insurer of such beneficiary's insurable inter- 
est in the life of the insured is not furnished on request. Any such policy may provide in substance 
that any payment thereunder may be made to the insured or the insured's estate or to any relative 
by blood or connection by marriage of the insured, or, to the extent of such portion of any payment 
under the policy as may reasonably appear to the insurer to be due to such person, to any other 
person equitably entitled thereto by reason of having incurred expense occasioned by the mainte- 
nance or illness or burial of the insured; provided that, if the policy shall be in force at the death of 
the insured, the proceeds, thereof shall be payable to the named beneficiary if living, but upon the 
expiration of fifteen (15) days after the death of the insured, unless proof of the claim in the manner 
and form required by.the policy, accompanied by the policy for surrender, has theretofore been made 
by such beneficiary, the insurer,may pay to any other person permitted by the policy. 


History: Laws 1984, ch. 127, § 452. . ANNOTATIONS 


Am. OU 2d, A.L.R. and C.J.S. references. — 46 
C.J.S, Insurance §§ 1367, 1518. , ' 


59A-22-32. Freedom of choice of hosnital and practitioner. 


A. Within the area and limits of coverage offered an insured and selected by the insured in the 
application for insurance, the right of a person to exercise full freedom of choice in the selection 
of a hospital for hospital care or of a practitioner of the healing arts or optometrist, psychologist, 
podiatrist, physician assistant, certified nurse-midwife, registered lay midwife or registered nurse 
in expanded practice, as defined in Subsection B of this section, for treatment of an illness or in- 
jury within that person's scope of practice shall not be restricted under any new policy of health 
insurance, contract or health care plan issued after June 30, 1967 in this state or in the process- 
ing of a claim thereunder, A person insured or claiming benefits under any such health insurance 
policy, contract or health care plan providing within its coverage for payment of service benefits 
or. indemnity for hospital care or treatment of persons for the cure or correction of any physical or 
mental condition shall be deemed to have complied with the requirements of the policy, contract or 
health care plan as to submission of proof of loss upon submitting written proof supported by the 
certificate of any hospital currently licensed by the department of health or any practitioner of the 
healing arts or optometrist, psychologist, podiatrist; physician assistant, certified nurse-midwife, 
registered lay midwife or registered nurse in expanded practice. 

B. As used in this section: 

(1) “hospital care" means hospital service provided through a hospital that is maintained by 
the state or a political subdivision of the state or a place that is currently licensed as a hospital by 
the department of health and has accommodations for resident bed patients, a licensed professional 
registered nurse always on duty or call, a laboratory and an operating room where surgical opera- 
tions are performed, but "hospital care" does not include a convalescent or nursing or rest home; 
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(2) "practitioner of the healing arts" means a person holding a license or certificate autho- 
rizing the licensee to offer or undertake to diagnose, treat, operate on or prescribe for any human 
pain, injury, disease, deformity or physical or mental condition pursuant to: 

(a) the Chiropractic Physician Practice Act [61-4-1 NMSA 1978]; 

(b) the Dental Health Care Act [61-5A-1 NMSA 1978]; 

(c) the Medical Practice Act [61-6-1 NMSA 1978]; 

(d) Chapter 61, Article 10 NMSA 1978; and 

(e) the Acupuncture and Oriental Medicine Practice Act [61-14A-1 NMSA 1978]; 

(3) "optometrist" means a person holding a license provided for in the Optometry Act 6 1- 
2-1 NMSA 1978]; 

(4) "podiatrist" means a person holding a license provided for in the Podiatry Act [61- 8-1 
NMSA 1978]; 

(5) "psychologist" means a person who is duly licensed or certified in the state where the 
service is rendered and has a doctoral degree in psychology and has had at least two years of clini- 
cal experience in a recognized health setting or has met the standards of the national a aes of 
health service providers in psychology; 

(6) "physician assistant" means a person who is licensed by the New Mexico medical board 
to practice as a physician assistant and who provides services to patients Brges the oS weae 
and direction of a licensed physician; 

(7) "certified nurse-midwife" means a person licensed by the board of nursing as a regis- 
tered nurse and who is PepIstorwe: Eyre the public health division of the department of health as a 
certified nurse-midwife; 

(8) "registered lay midwife" means a person who practices lay midwifery and is registered 
as a registered lay midwife by the public health division of the department of health; and 

(9) "registered nurse in expanded practice" means a person licensed by the board of nurs- 
ing as a registered nurse approved for expanded practice pursuant to the Nursing Practice Act 
[61-3-1 NMSA 1978] as a certified nurse practitioner, certified registered nurse anesthetist, certi- 
fied clinical nurse specialist in psychiatric mental health nursing or clinical nurse specialist in 
private practice and who has a master's degree or doctorate in a defined clinical nursing speciality 
and is certified by a national nursing organization. 

C. This section shall apply to any such policy that is: delivered or issued fie delivery in this 
state on or after July 1,1979 and to any existing group policy or plan on its anniversary or renewal 
date after June 30, 1979 or at expiration of the applicable collective bargaining contract, if any, 
whichever is later. 


History: Laws 1984, ch. 127, § 454; 1985, ch. 192, § not limit the right of an insured or subscriber to select his 


1; 1987, ch. 81, § 1; 1987, ch, 259, § 21; 1989, ch. 96, § 1; own’ physician, nor may they restrict the choice of the in- 
2008, ch. 343, § 2; 2008, ch, 9, § 5. sured or subscriber to a list of practitioners designated by 
Cross references. — For drug prescriptive, distribut- the insurer or health care plan. To so restrict the freedom 
ing and administering authority of certified nurse mid- of choice of the insured or subscriber to a designated list of 
wives, see 24-1-4.1 NMSA 1978. practitioners would be in clear contravention of this sec- 
The 2008 amendment, effective May 14, 2008, added tion. 1977 Op. Att'y Gen. No. 77-13. 
"physician assistant" in Subsection A and added the defini- Insurer may not limit payments for particular 
tion of "physician assistant" in Paragraph (6) of Subsection B. profession. — An insurer or health care plan may not 
The 2003 amendment, effective. June 20, 2003, sub- so limit the benefits to be paid for the services rendered 
stituted "department of health" for "health and environ- by a particular profession of health care providers so as 
men department" throughout the section; in Paragraph to effectively limit the freedom of choice, of the insured or 
B (2), deleted the reference to Chapter 61, Article 4, 5, 6, subscriber, and thus defeat the legislative mandate of the 
10 or 14A NMSA 1978 and added Subparagraphs B(2)\(a) section. 1977 Op. Att'y Gen. No. 77-13. 
through (e); in Paragraphs B(3) and (4) substituted a ref- Insured may choose chiropractors. — The restric- 
erence to the named act for the reverence to the chapter tion of this section prohibiting discrimination against 
and article; in Paragraphs B(6) and (7), substituted "pub- an insured in the choice of a practitioner of the heal- 
lic health division" for "health services division". ing arts, applies to chiropractors. 1972 Op. Att'y Gen. 
Compiler's notes. — The annotations appearing be- No. 72-58. 
low were abstracted from attorney general opinions de- Limits of insured's freedom of choice. — The sec- 
cided under former 59-18-19 NMSA 1978 which contained tion provides for freedom of choice by the insured or 
provisions similar to this section. subscriber in the selection for health care treatment of a 
hospital.or practitioner of the healing arts, optometrist or 
_ ANNOTATIONS podiatrist. However, this freedom of choice is limited to 


those areas of coverage offered in the insurance policy or 


.— Thi ; 
Ineuver, MAYS Gerignate practitioners. a health care plan, and by the stated limits of the policy or 


section provides that an insurer or health care plan may 
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plan. The choice of practitioner is also limited to treatment 
of an illness or injury that is within the scope of practice 
of the health care purveyor selected by the insured or sub- 
scriber. 1977 Op. Att'y Gen. No. 77-13. h 


Applies to nonprofit health care plans. —wN onprofit. 


health care plans organized under former 59-19-1 NMSA 
1978 et seq. were required to comply with the provisions 


of this section relating to freedom of choice of a-subscriber | 


in the selection of a physician, osteopath, dentist or chiro- 


INSURANCE CODE 59A-22-34 


Accident and health insurance, contract or health 
care. — Under the language of this section, the freedom 


- of choice provisions of this section are made applicable to 


policies.of accident and health insurance, and to contract 
or health care plans, 1977 Op. Att'y Gen. No, 77-13. 
Am, Jur. 2d, A.L.R. and C.J.S, references. — What 


~ ‘constitutes mmentat illness or disorder, insanity, or the like, 


within provision limiting or excluding coverage under 


health or disability policy, 19 A.L.R.5th 533, 
practor, 1977 Op. Att'y Gen. No, 77-13, : 


59A-22-32.1. Freedom of choice. 


A. Within the area and limits of coverage offered an insured and selected by him in the ap- 
plication for insurance, the right of any person to exercise full freedom of choice in the selection 
of any independent social worker as defined in Subsection 'B of this.section, for treatment within 
his scope of practice shall not be restricted. under any new policy of health insurance, contract or 
health care plan issued after July 1, 1989 in this state or in the processing of any claim,thereunder. 
Any person insured.or claiming benefits.under any such health insurance policy, contract or health 
care plan providing within its coverage for payment of service benefits or indemnity for treatment 
of persons for the cure or correction of any mental condition shall be deemed,to have complied with 
the requirements of the policy, contract or health care plan as to submission of proof of loss upon 
submitting written proof supported by any independent.social worker. 

B. As used in this section "independent social worker" means a person licensed as an indepen- 
dent social worker by the board of social work examiners pursuant to the Social Work Practice Act 
[61-31-1 through 61-31-24. NMSA 1978]. 


History: Laws 1989, ch. 51, § 25. 


59A-22- 33. Children with disabilities; coverage continued. 


An individual or group hospital or medical expense insurance policy alieares or echt: for 
delivery in this state that provides that coverage of a dependent.child of an insured, or of an 
employee or other member of the covered group, shall terminate upon attainment of the limiting 
age for dependent children specified in the policy shall also provide, in substance, that attain- 
ment of the limiting age shall not operate to terminate the coverage of a child while the child is, 
and continues to be both incapable of self-sustaining employment, by reason of intellectual or 
developmental disability or physical disability, and chiefly dependent upon the policyholder for 
support and maintenance. However, proof of the incapacity and dependency of the child must 
be furnished to the insurer by the insured. employee or.member within thirty-one days of the 
child's attainment of the limiting age and subsequently, as may be required by'the insurer, but 
not more frequently than annually after the two-year period following the child's attainment of 
the Hmibing; age. ; 


History: Laws 1984, ch. 127, § 455; 2021; ch. 108, "Handicapped" and added "with disabilities"; and after 
§ 18. ! BS "by reason of", deleted "mental retardation" and added 

The 2021 amendment, effective July 1, 2021, revised "intellectual or developmental disability", and after "or 
terms used in the section; in the’section heading, deleted physical", deleted "handicap" and added "disability". 


59A-22-34,. Newly born children coverage. 


A. All individual and group health insurance policies delivered or issued for delivery in this state 
and which provide coverage on an expense-incurred basis for a family member of the insured shall, 
as to such family members' coverage, also provide that the health insurance benefits applicable for 
children shall be payable with respect to.a newly born child of the insured from the moment of birth. 

B. All individual and group health insurance policies delivered or issued for delivery in this 
state that do not provide coverage for a family member of the insured shall provide for an option to 
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HEALTH INSURANCE CONTRACTS 


59A-22-34.2 


add to the coverage any newly born child of the insured provided that the requirements of Subsec- 


tion D of this section have been met. 


C. The coverage for newly born children shall consist of coverage of injury or sickness, inelads 
ing the necessary care and treatment of medically diagnosed congenital defects and birth abnor- 
malities and, where necessary to protect the life of the infant, transportation, including air trans- 
port, to the nearest available tertiary care facility for newly born infants. 

D. If payment of a specific premium is required to provide coverage for:a child, the policy may 
require that a notification of birth of a newly born child and payment of the required premium 
must be furnished to the insurer within thirty-one days after the date of birth-in order to have the 


coverage from birth. 


E.. As used in this section and in Section 59A-22-35 N MSA 1978;"tertiary care facility"»means 
a hospital unit which provides complete perinatal care and intensive care of intrapartum and 
perinatal high-risk patients with responsibilities for coordination of transport, communication, 
education and data analysis systems for the geographic area served. 


History: Laws 1984, ch. 127, § 456; 1993, ch. 169, § 1. 
The 1993 amendment, effective June 18, 1993, substi- 
tuted "basis" for "bases" in Subsection A; added Subséc- 
tion B; redesignated former Subsections B through D as 
present Subsections .C through E; in Subsection D, sub- 
stituted "from birth" for "continue beyond such thirty-one 


day period" and made a minor stylistic change; and sub- © 


stituted "Section 59A-22-35 NMSA 1978" for "Section 457 
of this article" in stig E. 


' Applicability. — Laws 1993, ch. 169, § 3 provides that 
the provisions of the act apply to policies, plans, contracts 
and certificates delivered or issued for delivery or renewed, 


extended or amended in the state on or after July 1, 1993. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Unborn 
child as insured or injured person within meaning of in- 


surance policy, 15 A.L.R.4th 548, 


59A-22-34.1. ‘Coverage for adopted children. 


A. No individual or group health insurance policy or contract or health care abe shall be offered, 
issued or renewed in New Mexico:on or after July 1, 1988, unless the policy, plan or contract covers 
adopted children of the insured, subscriber or enrollee on the same basis as other dependents. 

B. The coverage required by this section is effective from the date of placement for the purpose 
of adoption and continues unless the placement is disrupted prior to legal adoption and the child 
is removed from placement. Coverage shall include the necessary care and treatment of medical 
conditions existing prior to the date of placement. | ¥ 

C. As used in this section, ' eee means in the Gh vata paste of the adoptive parent. 


History: Laws 1978) Cour ., § 59A-22-34.1, enacted 
by Laws 1988, ch. 89, § 1. wal 


ey 


59A-22-34,2, aeataneiet of lia 


A. An insurer shall not deny enrollment of a child under the health plan of the child's parent 
on the grounds that the child: 
_.(1) was born out of wedlock; 
(2) is not claimed as a dependent on the parent's federal tax return; or 
(3) does not reside with the parent or in the insurer's service area. 
B. When a child has health coverage through an insurer ofa noncustodial parent, the insurer shall: 
(1) provide such information to the custodial parent as may be necessary for the child to 
obtain benefits through that coverage; 
(2) permit the custodial parent or the provider, with the custodial parent's approval, to 
submit claims for covered services without the approval of the noncustodial parent; and 
(3), make payments on.claims submitted in accordance with Paragraph (2) of this subsec- 
tion directly to the custodial parent, the provider or the state medicaid agency. 
C. When a parent is required by a court or administrative order to provide health coverage for 
a child and the parent is eligible for family health coverage, the insurer shall be required: 
) (1) to permit the parent to enroll, under the family coverage,.a child who is otherwise eli- 
gible for the coverage without regard to any enrollment season restrictions; 
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(2) if the parent is enrolled but fails to make application to obtain coverage for the child, 
to enroll the child under family coverage upon application of the child's other parent, the state 
agency administering the medicaid program ‘or the state agency administering 42.U.S.C. Sec- 
tions 651 through 669, the child support enforcement program; and 

(3) not to disenroll or eliminate coverage of the child unless the insurer is provided satis- 
factory written evidence that: 

(a) the court or administrative order is no longer in effect: or 
(b) the child is or will be enrolled in comparable health coverage thseidgtita another 
insurer that will take effect not later than the effective date of disenrollment: 

D. An insurer shall not impose requirements on a state agency that has been earn the 
rights of an individual eligible for medical assistance under the medicaid program and covered for 
health benefits from the insurer that are different from requirements applicable to an ‘agent or as- 
signee of any other individual so covered. 

E. An insurer shall provide coverage for children, from birth through three years of age, for or 
under the family, infant, toddler program administered by the early childhood education and care 
department, provided eligibility criteria are met, for a maximum benefit of three thousand five 
hundred dollars ($3,500) annually for medically necessary early intervention services provided as 
part of an individualized family service plan and delivered by certified and licensed personnel who 
are working in early intervention programs approved by the early childhood education and care 
department. No payment under this subsection shall be applied against any maximum lifetime or 
annual limits specified in the policy, health benefits plan. or contract. 


History: 1978 Comp., § 59A-22-34.2, enacted by Laws by the", added “early childhood education and care", 


1994, ch. 64, § 2; 2005, ch, 157, § 2; 2019, ch, 48, § 30. after "department", deleted "of health", after "licensed 
Cross references, — For age of dependents, see 59A- personnel", deleted "as defined in 7.30.8 NMAC", after 

22-2 and 59A-22-30,1 NMSA 1978. "programs approved by the", added "early childhood 
For court orders in domestic relations actions requiring education and care", and after "department", deleted "of 

coverage of a child, see the Mandatory Medical Support health", 

Act, 40-4C-1 NMSA‘1978, The 2005 amendment, effective July 1, 2005, added 
The 2019 amendment, effective July 1, 2020, de- Subsection E to require coverage for children from birth 

leted references to the department of health and added through three years of age under the family, infant, tod- 

references to the early childhood education and care dler program for a maximum benefit of $3,500 for medi- 


department; and in Subsection EH, after "administered cally necessary early intervention services. 


59A-22-34.3. Childhood immunization coverage ragidted: 


A. Each individual and group health insurance policy, health care plan and certificate of health 
insurance delivered or issued for delivery in this state shall provide coverage for childhood immu- 
nizations, as well as coverage for medically necessary booster doses of all immunizing agents used 
in child immunizations, in accordance with the current schedule of immunizations recommended 
by the American academy of pediatrics. 

B. The provisions of this section shall not apply to ehort- term travel, accident-only or limited 
or specified disease policies. 

C. Coverage for childhood immunizations and necessary booster doses may be subject to de- 
ductibles and co-insurance consistent with those imposed on other benefits under the same policy, 
plan or certificate. , 


History: 1978 Comp., § 59A-22-34.3, enacted by 
Laws 1997, ch. 250, § 1. 


59A-22-34.4, Coverage of circumcision for newborn males. 


An individual or group health insurance policy, health care plan or certificate of health insur- 
ance that is delivered, issued for delivery or Tenewed" in the state shall provide coverage for cir- 
cumcision for newborn males. 


History: Laws 2004, ch, 122, § 4. Effective dates. — Laws 2004, ch. 122, § 13 made 
Laws 2004, ch, 122, § 4 effective July 1, 2004. 
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59A-22-34.5. Hearing aid coverage for children required. 


A. An individual or group health insurance policy, health care plan or certificate of health 
insurance that is delivered, issued for delivery or renewed in this state shall provide cover- 
age for a hearing aid and any related service for the full cost of one hearing aid per hearing- 
impaired ear up to two thousand two hundred dollars ($2,200) every thirty-six months for 
hearing aids for insured: children under eighteen years of age or under twenty-one years of age 
if still attending high school. The insured may choose a higher priced hearing aid and may pay 
the difference in cost above the two-thousand-two-hundred-dollar ($2,200) limit as provided in 
this subsection without financial or contractual penalty to the insured or to the provider of the 
hearing aid. 

B. An insurer that delivers, issues for delivery or renews in this state an individual or group 
health insurance policy, health care plan or certificate of health insurance may make available to 
the policyholder the option of purchasing additional hearing aid poverags that exceeds the services 
described in this section. 

C. Hearing aid coverage offered shall include fitting and dispensing services, including pro- 
viding ear molds as necessary to maintain optimal fit, provided by an audiologist, a hearing aid 
dispenser or a physician, licensed in New Mexico. 

D. The provisions of this section do not apply to short-term travel, accident-only or limited or 
specified disease policies. 

E. Coverage for hearing aids may be. subject to deductibles and coinsurance consistent with 
those imposed on other benefits under the same policy, plan or certificate. 

F. For the purposes of this section, "hearing aid" means durable medical equipment that is of 
a design and circuitry to optimize audibility and listening skills in the environment commonly 
experienced by children. 


History: Laws 2007, ch. 356, § 2, Effective dates. — Laws 2007, ch. 356, § 6 made Laws 
2007, ch. 356, § 2 effective July 1, 2007. 


59A-22-35. Maternity transport required. 


All individual and group health insurance policies delivered or issued for delivery in this state 
which provide maternity coverage on an expense-incurred basis, shall also provide, where neces- 
sary to protect the life of the infant or mother, coverage for transportation, including air‘transport, 
for the medically high-risk pregnant woman with an impending delivery of a potentially viable 
infant to the nearest available tertiary care facility (as defined in Section 456 [59A-22-34 NMSA 
1978] of this article) for newly-born infants. 


History: Laws 1984, ch. 127, § 457. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 
C.J.S. Insurance §§ 1367, 1518. 


59A-22-36. Home health care service option required. 


_A. Each insurer which delivers or issues for delivery in this state an individual or group hos- 
pital expense or major medical expense insurance policy shall make available to the policyholder 
the option of home health care coverage which includes benefits for the services described in this 
section. 

B. Home health care coverage offered shall aluitie 
(1) services provided by a registered nurse or a licensed mre nurse; 
(2) health services provided by payeisal: occupational and respiratory therapists and 
speech pathologists; 
(3) health services provided by a home health aide; and 
(4) medical supplies, drugs and medicines and laboratory services, to the extent they 
would have been covered if provided to the insured on an in-patient basis. 
C. Home health care coverage may be limited to: 
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(1) services provided on the written order of a licensed physician, provided such order is 
renewed at least every sixty (60) days; _ 
(2) services provided, directly or through contractual agreements, by a home health agency 
licensed in the state in which the home health services are delivered; and 
(83) services, 'as set forth in Subsection B of the section, without which the insured ware 
have to be hospitalized. 
D.° Coverage shall be provided for at least one hundred (100) home visits per insured per year, 
with each home visit including up to four (4) hours of home health care services. 
EK. For the purposes of this section, "home ‘health care" means health services provided on a 
part-time, intermittent basis to an individual confined to his home due to physical illness. 


History: Laws 1984, ch. 127, § 458. 


59A-22-37. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 2019. For provisions of former section, see the 2018 NMSA 


22-37 NMSA 1978, as enacted by Laws 1984, ch. 127, § 1978 on. NMOneSource.com, 
459, relating to "franchise" insurance, effective June 14, 


59A-22-38. Individual health insurance; policy provisions relating to © 
individuals who are eligible for medical benefits under the 
medicaid program, 


‘A. Each individual health insurance policy that is distibupea’ issued for deiwaey or renewed in 
this state shall include provisions that require benefits paid on behalf of a child or other insured 
person under the policy to be paid to the human services department when: 

(1)° the human services department has paid or is paying benefits on behalf of the child 
or other insured person under the state's medicaid program pursuant to Title XIX of the federal 
Social Security Act, 42 U.S.C. 1396, et seq.; 


(2) payment for the services in question has been made by the human services department 


to the medicaid provider; and 
(3). the insurer is notified that the insured scigs dese’ receives benefits under the medicaid 
program and that benefits must be paid directly to the human services department. 

B... The notice required;under Paragraph (3) of Subsection A of this section may be accom- 
plished through an attachment to the claim by the human services department for insurance ben- 
efits when the claim is first submitted by the human services department to the insurer. 

C. Notwithstanding any other provisions of law, checks in payment for claims pursuant to 
any individual health insurance policy for health care services provided to persons who are also 
eligible for benefits under the medicaid program and provided by medical providers qualified to 
participate under the policy shall be made payable to the provider. The insurer may be notified 
that the insured individual is eligible for medicaid benefits through an attachment to the claim 
by the provider for insurance benefits when the claim is first submitted by the provider to the 
insurer. 

D.° No individual health insurance policy delivered; issued for delivery or renewed in this state 
on or after the effective date of this section shall contain any provision denying or limiting insur- 
ance benefits because services are rendered to an insured‘who is eligible for or who has received 
medical assistance under the medicaid program of this state. 

E. To the extent that payment for covered expenses has been made pursuant to the state med- 
icaid program for health care items or services furnished’ to an individual, in ‘any case where an 
insurer has a legal liability to make payments, the state is considered to have acquired the RRS 
of the individual to payment by the insurer for those health care items or services. 


History: 1978 Comp., § 59A-22-38, enacted by, Laws “The 1994 amendment, effective oni 1, 1994, added 
1989, ch. 183, § 2; 1994, ch. 64, § 3. Subsection E. 
Cross yersredcee — For thé Minimum’ Healthcare ” 


Protection Act, see 59A-23B-1 NMSA 1978 et seq. 
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59A-22-39. Coverage for mammograms. 


A. Each individual and group health insurance policy, health care plan and certificate of health 
insurance delivered or issued for delivery in this state shall provide coverage for low-dose screen- 
ing mammograms for determining the presence of breast cancer. Such coverage shall make avail- 
able one baseline mammogram to persons age thirty-five through thirty-nine, one mammogram 
biennially to persons age forty through forty-nine and one mammogram annually to persons age 
fifty and over. After July 1, 1992, coverage shall be available only for screening mammograms ob- 
tained on equipment designed specifically to perform low-dose mammography in imaging facilities 
that have met American college of radiology accreditation standards for mammography. 

B. Coverage for mammograms may be subject to deductibles and coinsurance consistent: with 
those imposed on other benefits under the same policy, plan or certificate. 

C.. The provisions of this section shall not apply to short-term travel, nesisieiiennly or limited 
or specified disease policies. 


History: 1978 Comp., § 59A-22-39, enacted by Laws delivered or issued for delivery or renewed, extended or 
1990, ch. 5, § 2. amended in this state on or after July 1, 1990. 
Applicability. — Laws 1990, ch. 5, § 5 made the act 
applicable to policies, plans, contracts and certificates 


59A-22-39.1. Mastectomies and lymph node dissection; minimum 
hospital stay coverage required. 


A. Each individual and group health insurance policy, health care plan and certificate of health 
insurance delivered or issued for delivery in this state shall provide coverage for not less than 
forty-eight hours of inpatient care following a mastectomy and not less than twenty-four hours of 
inpatient care following a lymph node dissection for the treatment of breast cancer. 

B. Nothing in this section shall be construed as requiring the provision of inpatient coverage 
where the attending physician and patient determine that a shorter period of hospital stay is ap- 
propriate. 

C. The provisions of this section shall not apply to short-term travel, accident-only or limited 
or specified disease policies. 

D. Coverage for minimum inpatient hospital stays for mastectomies and lymph node dissec- 
tions for the treatment of breast cancer may be subject to deductibles and co-insurance consistent 
with those imposed on other benefits under the same policy, plan or certificate. 


History: 1978 Comp., § 59A-22-39.1, enacted by 
Laws 1997, ch. 249, § 1. 


59A-22-39.2. Prior authorization for gynecological or obstetrical 
ultrasounds prohibited. 


A... An individual or group health insurance policy, health care. plan or certificate of insurance 
that is delivered, issued for delivery or renewed in this state and that provides coverage for gy- 
necological or obstetrical ultrasounds shall not require prior authorization for gynecological or 
obstetrical ultrasounds. 

B, Nothing in this section shall be construed to require payment for a gynecological or obstetri- 
cal ultrasound that is not: 

(1) medically necessary; or 
(2) acovered benefit. 

C. As used in this section, "prior authorization" means advance approval that is required by 
a health insurance policy, health care plan or certificate of insurance as a condition precedent to 
payment for medical care or related benefits rendered to a covered person, including prospective 
or utilization review conducted prior to the provision of covered medical care or related benefits. 


History: Laws 2019, ch. 182, § 3. , Emergency clauses. — Laws 2019, ch. 182, § 7 con- 
: . tained an emergency clause and was approved April 3, 2019, 
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59A-22-40. Coverage for cytologic and: human papillomavirus 
screening. 


*- 


A. Bach individual and group health insurance policy, health care —— and certificate of health 
insurance delivered or issued for delivery in this state shall provide coverage for cytologic and 
human papillomavirus screening for determining the presence of precancerous or cancerous condi- 
tions and ‘other health problems. The coverage shall make available cytologic screening, as deter- 
mined by the health care provider in accordance with national medical standards, for women who 
are eighteen years of age or older.and for women who are at risk of cancer or at risk of other health 
conditions that can be identified through cytologic screening. The coverage shall make available 
human papillomavirus screening once every three years for women aged thirty and older. 

B. Coverage for cytologic and human papillomavirus screening may be subject to deductibles and 
coinsurance consistent with those imposed on other benefits under the same policy, plan or certificate. 

C. The provisions of this section shall not apply to short-term travel, accident-only or limited) 
or specified-disease policies. 

D. For the purposes of this section: 

(1) "cytologic screening” means a Papanicolaou le and a pelvic exam for agythpbiinatic 
as well as symptomatic women; 

(2) “health care provider" means any person femndee within the scope of his practice to 
perform cytologic and human papillomavirus screening) including ‘physicians, Depa -assis- 
tants, certified nurse midwives and certified nures practitioners; and 

(3) “human papillomavirus screening" means a test approved by the releral food and drug 
administration for detection of the human papillomavirus. 


History: 1978 Comp., § 59A-22-40, enacted by Laws 
1992, ch. 56, § 2; 2005, ch. 138, § 2. 

The 2005 amendment, affective June 17, 2005, pro- 
vided in Subsection A that health insurance provide cov- 
erage for human papillomavirus and shall make available 
human papillomavirus screening every three years for 
women aged thirty and older; in Subsection B, provided 


that coverage for human papillomavirus screening may be 
subject to deductibles and coinsurance; and:in Subsection 
D, defined "health care provider", to include any person 
who performs human papillomavirus screening and "hu- 
man papillomavirus screening" to mean a test for weet 
tion of human papillomavirus. Siete 


59A-22-40.1.' Coverage for the human papillomavirus vaccine. 


A. An individual or group health i insurance policy, health care plan or certificate of health in- 
surance that is delivered, issued for delivery or renewed in this state shall provide coverage for the 
human papillomavirus vaccine in accordance with the current standards of the federal centers for 


disease control and prevention. 


B. Coverage for the human papillomavirus vaccine may be subject to deductibles and coinsur- 
ance consistent with those imposed on other benefits under the same policy, plan or certificate.’ 
C. The provisions of this section shall not apply to short-term travel, accident-only or limited 


or specified disease policies. 


D. For the purposes of this section, "human papillomavirus vaccine" means a vaccine approved 
by the federal food and drug administration used for the prevention us a nal papillomavirus in- 


fection and cervical precancers. 


History: Laws 2007, ch. 278, § 1; 2021, ch. 108, § 19. 
The 2021 amendment, effective July 1, 2021, re- 
vised age-related guidelines for coverage for the hu- 
man papillomavirus; and in Subsection A, after "human 


papillomavirus vaccine", deleted "to females nine to four- 
teen years of age", and added "in accordance with the cur- 
rent standards of the federal centers: for disease control 
and prevention", 


59A-22-41. Coverage for individuals with diabetes. 


A. Each individual and group health insurance policy, health care plan, certificate of health 
insurance and managed health care plan delivered or issued for delivery in this state shall provide 
coverage for individuals with insulin-using diabetes, with non-insulin-using diabetes and with 
elevated blood glucose levels induced by pregnancy. This coverage shall be a basic health care 
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benefit and shall entitle each individual to the medically accepted standard of medical care for 
diabetes and benefits for diabetes treatment as well as diabetes supplies, and this coverage shall 
not be reduced or eliminated. 

_B. Except as otherwise provided in this subsection, coverage for individuals with diabetes may 
be subject to deductibles and coinsurance consistent with those imposed on other benefits under 
the same policy, plan or certificate, as long as the annual deductibles or coinsurance for benefits 
are no greater than the annual deductibles or coinsurance established for similar benefits within 
a given policy. The amount an individual with diabetes is required to pay for a preferred formulary 
prescription insulin drug or a medically necessary alternative is an amount not to exceed a total of 
twenty-five dollars ($25.00) per thirty-day supply. 

C. When prescribed or diagnosed by a health care practitioner with prescribing ‘authority, all 
individuals with diabetes as described in Subsection A of this section enrolled in health policies 
described in that subsection shall be entitled to the following equipment, Aspen and appliances 
to treat diabetes: 

(1) blood glucose monitors, including those for the legally blind; 

(2) test strips for blood glucose monitors; 

(3) visual reading urine and ketone ie 

(4) lancets and lancet devices; 

(5) insulin; 

(6) injection aids, including those satin to meet:the needs of the legally blind; 

(7) syringes; 

(8) - prescriptive oral agents for controlling blood sugar levels; 

(9) . medically necessary podiatric appliances for prevention of feet complications associ- 
ated with diabetes, including therapeutic molded or depth-inlay shoes, functional orthoties, cus- 
tom molded inserts, replacement inserts, preventive devices and shoe modifications for prevention 
and treatment; and... 

(10) © glueagon emergency kits. 

D. When prescribed or diagnosed by a health care hauler with prescribing ental all 
individuals with diabetes as described in Subsection A of this section enrolled in. health policies 
described in that subsection shall be entitled to the following basic health care benefits: 

(1) diabetes self-management training that shall be provided by a certified, registered or 
licensed health care professional with recent education in diabetes management, which shall be 
limited to: 

(a) medically necessary visits upon the diagnosis of diabetes; 

(b) visits following,a physician diagnosis that represents a significant change in the 
patient's symptoms or condition that warrants changes in the patient's self-management; and 

(c) visits when re-education or refresher training is prescribed by a health care prac- 
titioner with prescribing authority; and 

(2) medical nutrition therapy related to diabetes management. 

EK. . When new or improved equipment, appliances, prescription, drugs for the treatment of dia- 
betes, insulin or supplies for the treatment of diabetes are approved by the food and drug admin- 
istration, all individual or group health insurance policies as described. in Subsection A. of this 
section shall: 

(1) maintain an SAeRIane formulary to provide these resources to individuals with diabe- 
tes; and 

(2) guarantee reimbursement or coverage for the equipment, appliances, prescription 
drug,.insulin or supplies described in this subsection within the limits of the health care plan, 
policy or certificate. 

F. The provisions of Subsections A through E of this section shall be enforced by the superin- 
tendent. 

G. The provisions of this section shall not apply to short-term travel, accident-only or limited 
or specified disease’ policies. 

H. For purposes of this section: 

(1) "basic health care benefits": 
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- (a) means benefits for medically necessary services consisting of preventive care, 
emergency care, inpatient and outpatient hospital and physician care, diagnostic laboratory and 
diagnostic and therapeutic radiological servicés; and 

(b) does not include mental health services or services for alcohol or drug abuse, den- 
tal or vision services or long-term rehabilitation treatment; and . 

(2) "managed health care plan" means a health benefit plan offered by a health care in- 
surer that provides for the delivery of comprehensive basic health care services and medically nec- 
essary services to individuals enrolled in the plan through its own employed health care providers 
or by contracting with selected or participating health care providers. A managed health care plan 
includes only those plans that provide comprehensive basic health care services to enrollees on a 
prepaid, capitated basis, including the following: 

(a) health maintenance organizations; 

(b) preferred provider organizations; 

(c) individual practice associations; 

(d) competitive medical plans; 

(e) exclusive provider organizations; 

(f) integrated delivery systems; 

(g) independent physician-provider organizations; 
(h) physician hospital-provider organizations; and 
(i) managed care services organizations. 


History: 1978 Comp., § 59A-22-41, enacted by Laws of pharmacy or the dean's designee to study the cost of 


1997, ch. 7, § 1 and by Laws 1997, ch. 255, § 1; 2020, “prescription drugs for New Mexico consumers and make 
ch, 36, § 2. -recommendations on increasing accessibility of prescrip- 

The 2020 amendment, effective January 1, 2021, tion drugs. The report shall be submitted to the legislative 
capped the out-of-pocket costs for a preferred formulary health and human services committee and_ the legisla- 
prescription insulin drug or a medically necessary alter- tive finance committee no later than October 1, 2020. The 
native for insured diabetic patients at twenty-five dollars study shall examine, at a minimum, the benefits to New 
per thirty-day supply; and in Subsection B, added "Except Mexico consumers and the potential costs of setting cost- 
as otherwise provided in this subsection", and added "The sharing limitations for the following categories of drugs: 
amount an individual with diabetes is required to pay for A. inhaled prescription drugs used to control asthma; 
a preferred formulary prescription insulin drug or a medi- B. oral medications to treat or control diabetes; 
cally necessary alternative is an amount not to exceed a C. injectable epinephrine devices for severe allergic 
total of twenty-five dollars ($25.00) per thirty-day supply.". reactions; _ 

Temporary provisions. — Laws 2020, ch. 36, § 4, ef- D. “opioid reversal agents; 


medications used to treat hypertension; 
antidepressant medications; 
antipsychotic medications; 
lipid-lowering agents; and 
anticonvulsants. 


fective May 20, 2020, provided that the superintendent 
of insurance shall convene an advisory group to include 
the secretary of human services, the secretary of health 
and the secretary of general services or their designees 
and the dean of the university of New Mexico college 


pen ee 


59A-22-41.1. Coverage for medical diets for genetic inborn errors of 
metabolism. 


A. As of July 1, 2003, each individual and group health insurance policy, health care plan, cer- 
tificate of health insurance and managed health care plan delivered, issued for delivery, renewed, 
extended or modified in this state shall provide coverage for the treatment of genetic inborn errors 
of metabolism that involve amino acid, carbohydrate and fat metabolism and for which medically 
standard methods of diagnosis, treatment and monitoring exist. | 

B. Coverage shall include expenses of diagnosing, monitoring and controlling disorders by nu- 
tritional and medical assessment, including clinical services, biochemical analysis, medical sup- 
plies, prescription drugs, corrective lenses for conditions related to the genetic inborn error of 
metabolism, nutritional management and special medical foods used in treatment to compensate 
for the metabolic abnormality and to maintain adequate nutritional status. 

C. Services required to be covered pursuant to this section are subject to the terms and condi- 
tions of the applicable individual or group policy or plan that establishes durational limits, dollar 
limits, deductibles and co-payments as long as the terms are not less favorable than for physical 
illness generally. 

D. As used in this section: 

(1) "genetic inborn error of metabolism" means a rare, inherited disorder that: 
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(a) is present at birth; 

(b) if untreated, results in intellectual or developmental disability or death; and 

(c) causes the necessity for consumption of special medical foods; 

(2) "special medical foods" means nutritional substances in any form that are: 

(a) formulated to be consumed or administered internally under the supervision of a 
physician; 

(b) specifically processed or formulated to be distinct in one or more nutrients present 
in natural food; 

(c) intended for the medical and nutritional management of patients with limited 
capacity to metabolize ordinary foodstuffs or certain nutrients contained in ordinary foodstuffs or 
who have other specific nutrient requirements as established by medical evaluation; and 

(d) ‘essential to optimize growth, health and metabolic homeostasis; and 

(8) "treatment" means medical services provided by licensed health care professionals, in- 
cluding physicians, dieticians and nutritionists, with specific training in managing patients diag- 
nosed with genetic inborn errors of metabolism. 


History: Laws 20038, ch. 192, § 1; 2021, ch. 108, § 20. D(1)(b), after "results in", deleted "mental retardation" 
The 2021 amendment, effective July 1, 2021, revised a and added "intellectual or developmental disability". 
term used in the section; in Subsection D, in Subparagraph 


59A-22-42, Coverage for prescription contraceptive drugs or devices. 


A. Each individual and group health insurance policy, health care plan and certificate of health 
insurance delivered or issued for delivery in this state that provides a prescription drug benefit 
shall provide, at a minimum, the following coverage: 

(1) at least one product or form of contraception in each of the contraceptive method cat- 
egories identified by the federal food and drug administration; 

(2) a sufficient number and assortment of oral contraceptive pills to reflect the variety of 
oral contraceptives approved by the federal food and drug administration; and 

(3) clinical services related to the provision or use of contraception, including consulta- 
tions, examinations, procedures, ultrasound, anesthesia, patient education, counseling, device in- 
sertion and removal, follow-up care and side-effects management. 

B. Except as provided in Subsection C of this section, the Bey cicee required pursuant to this 
section shall not be subject to: © 

(1) cost sharing for insureds; 

(2) utilization review; 

(3) prior authorization or step-therapy requirements; or 
(4) . any other restrictions or delays on the coverage. 

C. ‘An insurer may discourage brand-name pharmacy drugs or items by applying cost sharing to 
brand-name drugs or items when at least one generic or therapeutic equivalent is covered within 
the same method of contraception without patient cost sharing; provided that when. an insured's 
health care provider determines that a particular drug or item is medically necessary, the individual 
or group health insurance policy, health care plan or certificate of insurance shall cover the brand- 
name pharmacy drug or item without cost sharing. Medical necessity may include considerations 
such as severity of side effects, differences in permanence or reversibility of contraceptives and abil- 
ity to adhere to the appropriate use of the drug or item, as determined by the attending provider. 

D. An insurer shall grant an insured an expedited hearing to appeal any adverse determina- 
tion made relating to the provisions of this section. The process for requesting an expedited hear- 
ing pursuant to this subsection shall: 

(1) be easily accessible, transparent, sufficiently expedient and not unduly burdensome on 
an insured, the insured's representative or the insured's health care provider; 

(2) defer to the determination of the insured's health care provider; and 

(3) provide for a determination of the claim according to a time frame and in a manner 
that takes into account the nature of the claim and the medical exigencies involved for a claim 
involving an urgent health care need. 
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E. An insurer shall not require a eanesgi rise for any ue) item or service that is available 
without a prescription. 

F. An insurer shall providéic coverage aiid skal seimburad a health care provider or dispensing 
entity on a per-unit basis for dispensing a six-month supply of contraceptives at one time; provided 
that the contraceptives are prescribed and self-administered. 

G. Nothing in this section shall be construed to: . 

(1) require a health care provider to prescribe six months of RoatgecMmAeR at one 
time; or 

(2) permit an insurer to limit coverage or impose cost sharing for an: alternate niet ee 
contraception if an insured changes contraceptive methods before emanating a previously 1 
pensed supply. 

H. The provisions of this section ‘shall not apply to ohio term travel, renefanie only hiperrs 
indemnity-only, limited-benefit or specified-disease policies. 

I, The provisions of this section apply to individual and group health insurance policies, health 
care plans and certificates of insurance delivered or issued for delivery after daniiary, 1, 2020. 

J. For the purposes of this section: 

(1) "contraceptive method categories identified by the federal food and drug administra- 

tion": | | . 
(a) means tubal ligation; sterilization implant; copper intrauterine device; intrauter- 
ine device with progestin; implantable rod; contraceptive shot or injection; combined oral contra- 
ceptives; extended or continuous use oral contraceptives; progestin-only oral contraceptives; patch; 
vaginal ring; diaphragm with spermicide; sponge, with spermicide; cervical cap with spermicide; 
male and female condoms; spermicide alone; vasectomy; ulipristal acetate; levonorgestrel emer- 
gency contraception; and any additional contraceptive method categories approved by the federal 


food and drug administration; and 


(b) does not mean a product that has fore recalled for ata reasons, or withdrawn 


from.the market; 


(2) "cost sharing" means a deductible, copayment or coinsurance that. an ean is re- 
quired to pay in accordance with the terms of.an individual, or. group health insurance policy, 


health care plan or certificate of insurance; and 


++ 


(3) “health care provider" means an individual Hiaed to acne health care in the ordi- 


nary course of business. 


+ 


K. A religious entity purchasing individual or group health insurance Ais ay may elect, to 
exclude prescription contraceptive drugs or devices from the health coverage purchased. | 


History: Laws 2001, ch. 14, § 1; 2008, ch. 202, § 12; 
2019, ch. 263, § 3. 

The 2019 amendment, effective June 14, 2019, re- 
quired that New Mexico health insurance policies of sall 
types cover most contraceptive medications and. devices 
free of cost-sharing, provided that an insurer may discour- 

age brand-name pharmacy drugs or items by applying 
cost sharing to brand-name drugs or items when at least 
one generic or therapeutic equivalent is covered within 
the same method of contraception without patient cost 
sharing; in Subsection A, in the introductory clause, after 
"shall provide,", deleted "coverage for prescription contra- 
ceptiye drugs or devices approved by the food and drug 
administration" and added "at a minimum, the following 
coverage:", and added new Paragraphs A(1) through A(3); 
in Subsection B, after the subsection designation, deleted 
"Coverage for food and drug administration-approved 


prescription contraceptive drugs or devices may be subject 


* to deductibles and coinsurance consistent with those im- 


posed on other benefits under'the same policy, plan or cer- 
tificate" and added "Except as provided in Subsection C of 
this section, the coverage required pursuant to this sec- 
tion shall not be subject to", and added new Paragraphs 
B(1) through B(4); added new’ Subsections C through G 
and redesignated former Subsection C as Subsection H; 
in Subsection H, after."accident-only", deleted "or limited" 
and added "hospital-indemnity-only, limited-benefit"; and 
added new Subsections I and J and redesignated former 
Subsection Das Subsection K. 

The 2003 amendment, effective June 20, 2003, in Sub- 
section A, substituted "that provides" for "and which of- 


- fers" following "in this state" and substituted "provide" for 


"offer" following "drug benefit shall", 


59A-22- 43. Required coverage of patient costs incurred i in cancer 


clinical trials. 


AVA health plan shall provide coverage for routiind patient care east i bars asa result! of i 


patient's participation in a cancer clinical trial if: 
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(1) the clinical trial is undertaken for the purposes of the prevention of or the prevention 
of reoccurrence of cancer or the early detection or treatment of cancer for which no equally or more 
effective standard cancer treatment exists; 

(2) the clinical trial is not designed exclusively to test dikicity or disease pathophysiology 
and it has a therapeutic intent; 

(3) the clinical trial is being provided in this state as part of a scientific study of a new 
therapy or intervention and is for the prevention, prevention of reoccurrence, early detection, 
treatment or palliation of cancer)in humans and in which the scientific study includes all of the 
following: ; 

(a) specific goals; 

(b) arationale and background for the Brady; 

(c) criteria for patient selection; ) 

(d) specific direction for administering the therapy or intervention aiid for monitoring 
patients; 

(e) adefinition of quantitative measures for G erchiniiaore treatment response; 

(f) methods for documenting and treating adverse reactions; and 

(g) a reasonable expectation that the treatment will be at least as efficacious as stan- 
dard cancer treatment; 

(4) the clinical trial is being conducted with approval of at aoe one of the following: 

(a) one of the federal national institutes of health; 

(b) a federal national institutes of health cooperative group or center; 

(c) the federal department of defense; 

(d) the federal food and drug administration in the form of an Gnvldstieationw] new 
drug application; 

(e) the federal department of veterans affairs; or 

(f) a qualified research entity that meets the criteria established by the federal na- 
tional institutes of health for grant eligibility; 

(5) the clinical trial is being provided as part of a cancer clinical trial; 

(6) the proposed clinical trial or study has been reviewed and approved by an institutional 
review board that has an active federal-wide assurance of protection for human subjects; 

(7) the personnel providing the clinical trial or conducting the study: 

(a) are providing the clinical trial or conducting the study within their scope of prac- 
tice, experience and training and are capable of providing 'the clinical trial because of their experi- 
ence, training and volume of patients treated to maintain their expertise; 

(b) agree to accept reimbursement as payment in full from the health plan at the rates 
that are established by that plan and are not more than the level of reimbursement applicable to 
other similar services provided by health care providers within the plan's provider network; and 

(c) agree to provide written notification to the health plan when a patient enters or 
leaves a clinical trial; 

(8) there is no nbinthVentigational treatment equivalent to the clinical trial; 

(9) the available clinical or preclinical data provide a reasonable expectation that the clini- 
cal trial will be at least as efficacious as any non-investigational alternative; and 

_ (10) there is a reasonable expectation based on clinical data that the medical treatment 
provided in the clinical trial will be at least as effective as any other medical treatment. 

B. Pursuant to the patient informed consent document, no third party is liable for damages as- 
sociated with the treatment provided during a phase of a cancer clinical trial. 

C. Ifa patient is denied coverage of a cost and contends that the denial is in violation of this 
section, the patient may appeal the decision to deny the coverage of a cost to the superintendent, 
and that appeal shall be expedited to ensure resolution of the appeal within no more than thirty 
days after the date of appeal to the superintendent. Programs pursuant to Title 19 or Title 21 of 
the federal Social Security Act, which have their respective expedited appeal processes, shall be 
exempt from this subsection. 

D. A health plan shall not provide benefits that supplant a portion of a cancer clinical trial that 
is customarily paid for by government, biotechnical, pharmaceutical or medical device industry 
sources. 
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E:. The provisions of this section do not create a private right or cause of action for or on behalf 
of a patient against the health plan providing coverage.’ This section provides only an administra- 
tive remedy to the ese Scores 1 for violatiorr of this section or a related rule promulgated by the 
superintendent. " 

F. A health plan enue ines deductibles, coinsurance requirements or other standard cost- 
sharing provisions on benefits provided pursuant to this section. 

G. Inno event shall the health plan-be responsible for out-of-state or out- pfemataatils costs un- 
less the health plan pays for standard treatment out of state or:out of network. In no event shall 
the health plan be responsible for out-of-state costs for any trials undertaken for the purposes of 
the prevention of or the prevention of reoccurrence of cancer. 

H. The provisions of this section do not apply to short-term travel, aan tonly or r limited or 
specified disease contracts or porisiernd issued by a health plan. ; 

I. As used in this section: 

(1) "clinical trial" means a course of sieadmant provided to a patient for the purpose of 
prevention, prevention of reoccurrence, early detection or treatment of cancer; 
(2) "cooperative group" means a formal network of facilities that collaborate on research 


projects and have an established federal national institutes of health-approved peer review pro- . 


gram operating within the group; 

(3) "health plan": r y fren bos | 4 

(a) means: 1) a health insurer; 2).a nonprofit health service provider; 3) a health 
maintenance organization; 4) a managed care organization; 5) a provider service organization; or 
6) the state's medical assistance program, whether providing services on a managed care or fee- 
for-service basis;.and , 

(b) does not include individual policies intended to auerben si major medical 
group-type coverages such as medicare supplement, long-term care, disability income, speci- 
fied disease, accident only, hospital indemnity or other limited-benefit health insurance poli- 
cies; 
(4) "institutional review board" means a board, committee or other group that is both: 

(a) formally designated by.an institution to approve the initiation of and to conduct 
periodic review of biomedical research involving human. subjects and in which the primary. pur- 
pose of the review is to assure’ the protection of the rights and welfare of the human subjects and 
not to review. a clinical trial for scientific merit; and |. 

(b) approved by the federal national institutes of biaalils for protection of the research 
risks; 

(5) "investigational drug or device" means.a drug or device that hast not been approved by 
the federal food and drug administration; 

(6) "federal-wide assurance. of protection, for huivan subjects" means a Sneeeran between 
an institution and the office for human research protections of the federal department of health 
and human services that defines the relationship of the institution to that department and sets 
out the responsibilities of the institution and the procedures that will be used by the institution to 
protect human subjects participating in clinical trials; 

(7) "patient" means an individual who participates in a cancer feel ion trial and who is an 
insured, a member or a beneficiary of a health plan; and 

(8) "routine patient care cost": 

(a) ‘means: 1) a medical service or treatment that is a benefit under, a health plan 
that would be covered if the patient were receiving standard cancer treatment; or 2) a.drug pro- 
vided to a patient.during a cancer clinical,trial if the drug has been, approved by the federal food 
and drug administration, whether or not that organization has approved the drug for use in treat- 
ing the patient's particular condition, but only to the extent that the drug is not paid for by the 
manufacturer, distributor or provider of the drug; and 

(b)...does not include: 1) the cost of.an investigational drug, Hamed or, procedure; 2) 
the cost of a non-health care service that the patient is required to receive as a result of participa- 
tion in the cancer clinical trial; 3) costs associated with managing the research that is associated 
with the cancer clinical trial; 4) costs that. would not be covered by the patient's health plan if 
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non-investigational treatments were provided; 5) costs of those extra tests that would not be per- 
formed except for participation in the cancer clinical trial; and 6) costs paid or not charged for by 
the cancer clinical trial providers. | 


History: Laws 2001, ch. 27, § 1; 2002, ch. 30, § 1; added Paragraph (10) of Subsection A; and in Subsection 


2009, ch, 212, § 2, ’ , G, added the last sentence, 

Cross Heferetices. — For Titles 19 and 21 of the Social © ‘The 2002 amendment, effective May 15, 2002, 
Security Act, see 42 U.S.C. § 1396 et seq. and 42 U.S.C. § changed "health care plan" to "health plan" in Subsection 
1397aa et seq., respectively. A and Subparagraph A(7)(b); in Paragraph A(6), after "re- 

Compiler's notes. — Laws 2009, ch. 212, § 6, repealed view board that has", deleted "a multiple project assur- 
Laws 2001, ch. 27, §2 and Laws 2004, ch. 70,§ 1. Laws © ance contract approved by the office of protection from 
2001, ch. 27, § 2 would have repealed 59A-22-43 NMSA research risks of the federal national institutes of health" 
1978 on July 4, 2004; Laws 2004, ch, 70, §.1 would have and substituted the present language; added the last sen- 
repealed 59A-22-43 NMSA 1978 on July 1, 2009. tence of Subsection C; at the beginning of Paragraph I(6) 

The 2009 amendment, effective June 19, 2009, in substituted "'federal-wide assurance of protection for hu- 
Subsection A, after "patient's participation in a", deleted man subjects" for "multiple project assurance contract”, 
"phase I, I, III or IV"; in Paragraph (1) of Subsection A, and added "the office for human research protections’ of’; 
after "for the purposes of the", added "prevention of or and near the end of Subparagraph I(8)(b) added."extra" 
the"; in Paragraph (3) of Subsection A, after "and is for before "tests" and substituted "would not be performed ex- 
the", added "prevention"; in Paragraph (5) of Subsec- cept for participation in the cancer" for "are necessary for 


tion A, after "provided as part of a", deleted "study being the research of the”. 
conducted in a phase I, phase II, phase III or phase IV"; . 


59A-22-44, Coverage for smoking cessation treatment. 


A. An individual or group‘health insurance pdliey, health care plan or certificate of health 
insurance that is delivered or issued for delivery in this state and that offers maternity benefits 
shall offer coverage for smoking céssation'treatment. . 

B, Coverage for smoking cessation treatment may be subject to deductibles and coinsurance 
consistent with those imposed on other benefits under the same policy, plan or certificate. 

C. The provisions of this section shall not apply t to spss aigk's travel, accident-only or limited 
or specified-disease policies. ; 


History: Laws 2003, ch:337,§1. © art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates, — Laws 2003, ch. 337 santatnod no - adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., Applicability. — Laws 2003, ch. 337 §7 made the pro- 


visions of the act apply on or after July 1, 2003. 


59A-22-45. Coverage of alpha-fetoprotein IV screening test. 


An individual or group health insurance policy, health care plan or certificate of health insur- 
ance that is delivered, issued for delivery or renewed in the state shall provide coverage for an 
alpha-fetoprotein IV screening test for pregnant women, generally between sixteen and twenty 
weeks of pregnancy, to screen for certain genetic abnormalities in the fetus. 


History: Laws 2004, ch. 122, § 3. | 4 "Effective dates. — Laws 2004, ch, 122, § 13 made the 
act effective July 1, 2004. 


59A-22-46. Coverage of part-time employees. 


An insurer that provides group health insurance pursuant to Chapter 59A, Article 22 NMSA 
1978 shall’ make available, upon an employer's request prior to issuance, delivery or renewal, 
coverage for regular part-time employees who work or are expected to work an average of at least 
twenty hours per week over a six-month period. Nothing in this section shall be construed to re- 
quire an employer to offer or provide coverage for regular part-time employees. 


History: Laws 2005, ch. 42, § 1. Effective dates. — Laws 2005, ch. 42, § 5 made Laws 
t 2005, ch. 42, § 1 effective July 1, 2005. 
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59A-22-47. Coverage of colorectal cancer screening. 


A. An individual or group health insurance policy, health care plan and certificate of health 
insurance that is delivered, issued for delivery or renewed in this state shall provide coverage for 
colorectal screening for determining the presence of precancerous or cancerous conditions and 
other health problems. The coverage shall make available colorectal cancer screening, as deter- 
mined by the health care provider in accordance with the evidence-based recommendations estab- 
lished by the United States preventive services task force. 

B. Coverage for colorectal screening may be subject to deductibles and coinsurance consistent 
with those imposed on other benefits under the same policy, plan or certificate. 

C. The provisions of this section shall not apply to short-term travel, accident-only or limited 
or specified-disease policies. 


History: Laws 2007, ch. 17, $11. . IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 17, contained no ef- adjournment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


59A-22-48. General anesthesia and hospitalization for dental surgery. 


A. An individual or group health insurance policy, health care plan or certificate of health in- 
surance that is delivered, issued for delivery or renewed in this state shall provide coverage for 
hospitalization and general anesthesia provided in a hospital or pappnip lary surgical center for 
dental surgery for the following: 

(1) insureds exhibiting physical, intellectual.or Saye compromising conditions for 
which dental treatment under local anesthesia, with or without additional adjunctive techniques 
and modalities, cannot be expected to provide a successful result and for which dental treatment 
under general anesthesia can be expected to produce superior results; 

(2) insureds for whom local anesthesia is ineffective because of acute infection; anatomic 
variation or allergy; 

(8) insured children or adolescents who are extremely uncooperative, fearful, anxious or 
uncommunicative with dental needs of such magnitude that treatment should not be postponed or 
deferred and for whom lack of treatment can be expected to result in dental or oral pain or infec- 
tion, loss of teeth or other increased oral or dental morbidity; 

(4) insureds with extensive oral-facial or dental trauma for which treatment under fhe. 
anesthesia would be ineffective or compromised; or 

(5) other procedures for which hospitalization or general anesthesia in a 2 hospital or ambu- 
latory surgical center is medically necessary. 

B. The provisions of this section do not apply to short-term travel, accident-only or limited or 
specified disease policies. 

C. Coverage for dental surgery may be subject to copayments, deductibles and coinsurance 
subject to network and prior authorization requirements consistent with those imposed on other 
benefits under the same policy, plan or certificate. 


History: Laws 2007, ch. 218, § 2. Effective dates. — Laws 2007, ch. 218, § 6 made Laws 
2007, ch. 218, §.2 effective July 1, 2007. 


59A.22-49, Coverage for autism spectrum disorder diagnosis and 
treatment. 


A. An individual or group health insurance policy, health care plan or certificate of health in- 
surance that is delivered, issued for delivery or renewed in this state shall provide coverage to an 
insured for: 

(1) well-baby and well-child screening for diagnosing the presence of autism spectrum dis- 
order; and 
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(2) treatment of autism spectrum disorder through speech therapy, occupational therapy, 
physical therapy and applied behavioral analysis. 

B. Coverage required pursuant to Subsection A of this section: 

(1) shall be limited to treatment that is prescribed by the insured's treating physician in 
accordance with a treatment plan; 

(2) shall not be subject to annual or lifetime dollar limits; 

(3) shall not be denied on the basis that the services are habilitative or rehabilitative in 
nature; 

(4) may be subject to other general exclusions and limitations of the insurer's policy or 
plan, including coordination of benefits, participating provider requirements, restrictions on ser- 
vices provided by family or household members and utilization review of health care services, in- 
cluding the review of medical necessity, case management and other managed care provisions; and 

(5) may be limited to exclude coverage for services received under the federal Individuals 
with Disabilities Education Improvement Act of 2004 and related state laws that place responsi- 
bility on state and local school boards for providing specialized education and related services to 
children three to twenty-two years of age who have autism spectrum disorder. 

C. Coverage for treatment of autism spectrum disorder through speech therapy, occupational 
therapy, physical therapy and applied behavioral analysis shall not be denied to an insured on the 
basis of the insured's age. 

D. The coverage required pursuant to Subsection A of this section shall not be subject to de- 
ductibles or coinsurance provisions that are less favorable to an insured than the deductibles or 
coinsurance provisions that apply to physical illnesses that are generally covered under the indi- 
vidual or group health insurance policy, health care plan or certificate of health insurance, except 
as otherwise provided in Subsection B of this section. 

E, -An insurer shall not deny or refuse to issue, health insurance coverage for medically neces- 
sary services or refuse to contract with, renew, reissue or otherwise terminate or restrict health 
insurance coverage for an individual because the individual is diagnosed as having autism spec- 
trum disorder. 

F. The treatment plan required pursuant to Fiesiattchints B of this section shall include all ele- 
ments necessary for the health insurance plan to pay claims epprapriatelya, These elements include: 

(1) the diagnosis; 

(2) the proposed treatment by types; 

(3) the frequency and duration of treatment; 

(4) the anticipated outcomes stated as goals; 

(5) the frequency with which the treatment plan will be updated; and 

(6) the signature of the treating physician. 

G. This section shall not be construed as limiting benefits and coverage otherwise available to 
an insured under a healthinsurance plan. 

H..: The provisions of this section shall not apply to policies steno to ipa imate major medi- 
onl group-type coverages such as medicare supplement, long-term care, disability income, specified 
disease, accident-only, hospital indemnity or other limited-benefit health insurance policies. 

I. As used in this section: 

(1) “autism spectrum disorder" means: 

(a) a condition that meets the diagnostic criteria for autism spectrum disorder pub- 
lished in the current edition of the Diagnostic and Statistical Manual of Mental Disorders pub- 
lished by the American psychiatric association; or 

(b) condition diagnosed as autistic disorder, Asperger's disorder, pervasive develop- 
ment disorder not otherwise specified, Rett's disorder or childhood disintegrative disorder pursu- 
ant to diagnostic criteria published in a previous.edition of the Diagnostic and Statistical Manual 
of Mental Disorders published by the American psychiatric association; 

(2) "habilitative or rehabilitative services" means treatment programs that are necessary 
to develop, maintain and restore to the maximum extent practicable the functioning of an indi- 
vidual; and. 

(3) “high school" means a school providing instruction for any of the grades nine through 
twelve. 
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History: Laws 2009, ch. 74, § 1; 2019, ch. 119, § 3. 
Cross references, — For the federal Individuals with 


Disabilities Education Improvement Act of 2004, see 20. 


US.C., § 1400, 


The 2019 amendment, effective June 14, 2019, pro- 


hibited age and dollar limits on services related to au- 
tism spectrum disorder, and made conforming changes; in 
Subsection A, after "provide coverage to an", deleted "eli- 
gible individual who is nineteen years of age or younger, 
or an eligible individual who is twenty-two years of age 
or younger and is enrolled in high school" and added "in- 
sured"; in Subsection B, Paragraph’ B(2), after "shall", 
added "not", and deleted. "limited to thirty-six thousand 
dollars ($36,000) annually and shall not exceed two hun- 
dred thousand dollars ($200,000) in total lifetime ben- 
efits. Beginning January 1,'2011, the maximum benefit 
shall be adjusted annually on January 1-to reflect any 
change from the- previous year in the medical component 


INSURANCE CODE 


59A-22-49.2 


of the then-current consumer price index for all urban 
consumers published by the bureau of labor statistics of 
the United States department of labor" and added "sub- 


~ ject to annual or lifetime dollar limits"; added a new Sub- 


section C and redesignated former Subsections ‘C through 
H as Subsections D through I, respectively; in Subsection 
D, after "subject to", deleted "dollar limits", and after "in- 
sured than the", deleted "dollar limits"; and in Subsection 


J, in Paragraph 1(1), added subparagraph designation 


"(a)", in Subparagraph I(1)(a), after "diagnostic criteria 
for", deleted "the pervasive developmental disorders" and 


- added "autism spectrum disorder", and after "American 


psychiatric association", deleted "including autistic disor- 
der; Asperger's disorder; pervasive development disorder 


“not otherwise specified; Rett's disorder; and childhood 


disintegrative disorder", and sini new Subparagraph 
I(1)(b), 


59A-22-49,1. Coverage for orally: administered antioahder medications; | 
limits on patient costs. : 


A. An individual or group health insurance policy, eine care aa or certificate of health in- 
surance that is delivered, issued for delivery or renewed in this state and that provides coverage 
for cancer treatment shall provide coverage for a prescribed, orally administered anticancer medi- 
cation that is used to kill or slow the growth of cancerous cells on a basis no less favorable than 
intravenously administered or injected cancer medications that are:covered as siti benefits by 
the plan. 

B. :An insurer shall not increase patient cost-sharing for anticancer medications i in order to 
achieve compliance with the provisions of this section: 

C. Coverage of orally administered anticancer medication shall not be paalsies tp any prior 
authorization, dollar limit, copayment, deductible or coinsurance provision that does not apply to 
intravenously administered or pete 3 anticancer medication used to kill or slow the growth of 
cancerous cells. a 

D. As used in this section, "insurer" or "health plan": 

(1) means: 
(a) a health insurer; 
(b) anonprofit health service aurea 
(c) a health maintenance organization; 
(d) a managed care organization; or 
(e) va provider:service organization; and 
(2) does not include individual policies intended to Aeterna major niediveil ‘group- 
type coverages such as medicare supplement, long-term care, disability income, specified disease, 
accident-only, sane aor won gods or other limited-benefit health insurance policies. 


provide coverage for cancer treatment and that are deliv- 
ered, issued for delivery, amended, renewed or continued 
in this state on or after January 1, 2012. 


History: Laws 2011, oh 55, § 2. 

Effective dates. — Laws 2011, ch. 55, § 7 made Laws 
2011, ch. 55, § 2 effective June 17, 2011. 

Applicability. — Laws 2011, ch. 55, § 6 provided that 
the provisions of this act apply to insurance; policies that 


59A-22-49.2. Coverage of deeachOHon eye Mee refills, 


- A. An individual or group:health insurance policy, health care plan or certificate of health 
insurance that is delivered, issued for delivery or renewed in this state and that provides cover- 
age for prescription eye oJ shall not si Sagat i for'a renewal of ipsa lt eye or one 
when: 

(1) the renewal is requested by the ineused at least Be pneonn ce 0 days for a thirty-day 
supply of eye drops, forty-five days for a sixty-day supply of eye drops or sixty-eight days for a 
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ninety-day supply of eye drops from the later of the date that the original prescription was dis- 
pensed to the insured or the date that the last renewal of the prescription was dispensed to the 
insured; and 
(2) the prescriber indicates on the original prescription that additional quantities are 

needed and that the renewal requested by the insured doesnot exceed the number of additional 
quantities needed. 

B. As used in this section, "prescriber" means a person who is ssesChen ed pursuant to the New 
Mexico Drug, Device and Cosmetic Act [Chapter 26, Article 1 NMSA 1978] to prescribe prescrip- 
tion eye drops. 


History: Laws 2012, ch. 27, § 2. to insurance policies that provide coverage for prescrip- 


Effective dates. — Laws 2012, ch. 27, § 7 made pe tion eye drops and that are delivered, issued, for delivery, 
2012, ch. 27, § 2 effective January 1, 2013. amended, renewed or continued in this state on or after 
Applicability. — ‘Laws 2012, ch. 27, § 6 provided January 1, 2013. 


that the provisions of Laws 2012, ch. 27, §§ 1 to 5 apply 


59A-22-49.3. Coverage for telemedicine services. 


A. An individual or group health insurance policy, health care plan or certificate of health insur- 
ance that is delivered, issued for delivery or renewed in this state shall provide coverage for services 
provided via telemedicine to the same extent that the health insurance plan, policy or contract cov- 
ers the same services when those services are provided via in-person consultation or contact. An 
insurer shall not impose any unique condition for coverage of services provided via telemedicine. 

B. An insurer shall not impose an originating-site restriction with respect to telemedicine 
services or distinguish between telemedicine services provided to patients in rural locations and 
those provided to patients in urban locations; provided that the provisions of this section shall not 
be construed to require coverage of an otherwise noncovered benefit. 

C. A determination by an insurer that health care'services delivered through the use of tele- 
medicine are not covered under the plan shall be subject to review and appeal pursuant to the 
Patient Protection Act [Chapter 59A, Article 57 NMSA 1978]. 

D. The provisions of this section shall not apply in the event that federal law requires the state 
to make payments on behalf of enrollees to cover the costs of implementing this section. 

E. Nothing in this section shall require a health care provider to be physically present with a 
patient at the originating site unless the consulting telemedicine provider deems it necessary. 

F. An insurer shall not limit coverage of services delivered via telemedicine only to those health 
care providers who are members of the health insurance plan, policy or contract provider network 
where no in-network provider is available and accessible, as availability and accessibility are de- 
fined in network adequacy standards issued by the superintendent. 

G. An insurer may charge a deductible, copayment, or coinsurance for a health care service de- 
livered via telemedicine if it does not exceed the deductible, copayment or coinsurance applicable 
to a service delivered via in-person consultation or contact. 

H. An insurer shall not impose any annual or lifetime dollar maximum on coverage for services 
delivered via telemedicine, other than an annual or lifetime dollar maximum that applies in the 
aggregate to all items and services covered under the health insurance plan, policy or contract, or 
impose upon any person receiving benefits pursuant to this section any copayment, coinsurance or 
deductible amounts, or any plan, policy or contract year, calendar year, lifetime or other durational 
benefit limitation or maximum for benefits or services, that is not equally imposed upon all terms 
and services covered under the health insurance plan, policy or contract. 

I. An insurer shall reimburse for health care services delivered via telemedicine on the same 
basis and atleast the same rate that the insurer reimburses for comparable services delivered via 
in-person consultation or contact. 

J. Telemedicine used to provide clinical services shall be encrypted and shall conform to state 
and federal privacy laws. 

K. The provisions of this section shall not apply to an individual policy, plan or contract in- 
tended to supplement major medical group-type coverage, such as medicare supplement, long-term 
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care, disability income, specified disease, accident-only, haspitals indemnity or any other limited- 
benefit health insurance policy. ) . 
L. As used in this section: : 

(1) "consulting telemedicine provider" means a health care provider that delivers tele 
medicine services from a location remote from an originating site; ) 

(2) “health care provider" means a duly licensed hospital or other licensed facility, ioaats 
cian or other health care professional authorized to furnish health care services within tae Bogpe 
of the professional s license; 

(3) “in real time" means occurring ETonltadeneats wai anteneanels or within seconds of an 
event so that there is little or no noticeable delay between two or more events; 

(4) "originating:site’ means a place at which a pea is physically located and receiving 
health care services via telemedicine; 

(5) "“store-and-forward technology" means electronic information, imaging and communi- 
cation, including interactive audio, video and data communication, that is transferred or recorded 
or otherwise stored for asynchronous use; and 

(6) "telemedicine" means the use of telecommunications and information technology to 
provide clinical health care from a distance. "Telemedicine" allows health care professionals to 
evaluate, diagnose and treat patients in remote locations using telecommunications and informa- 
tion technology in real time or asynchronously, including the use of interactive simultaneous audio 
and video or store-and-forward technology, or remote patient monitoring and telecommunications 
in order to deliver health care services to a site where the patient is located, along with the use 
of electronic media and health information. "Telemedicine" allows patients in remote locations to 


access medical expertise without travel. 


History: Laws 2013, ch. 105, § 2; 2019, ch. 255, § 2. 
The 2019 amendment, effective June 14, 2019, prohib- 


ited certain restrictions on and established new require- ’ 


ments for coverage of services provided via telemedicine; 
in Subsection A, after "shall", deleted "allow covered ben- 
efits to be provided through telemedicine services. Cover- 
age for health care services provided through telemedicine 
shall be determined in a manner consistent with coverage 
for health care services provided through in person con- 
sultation" and added "provide coverage for services pro- 
vided via telemedicine to the same extent that the health 
insurance plan, policy or contract covers the same services 
when those services are provided via in-person consulta- 
tion or contact. An insurer shall not impose any unique 
condition for coverage of services provided via telemedi- 
cine"; in Subsection B, after the subsection, designation, 
deleted "The" and added "An insurer shall not impose an 


originating-site restriction with respect to telemedicine 


Services or distinguish between telemedicine services pro- 
vided to patients in rural locations and those provided to 
patients in urban locations; provided-that the"; added new 
Subsections F through I and redesignated former Subsec- 
tions F through H’as Subsections J through L, respec- 
tively; in Subsection L, in Paragraph L(6), after "means 


_ the use of", deleted "interactive simultaneous audio and 


video or store-and-forward technology using information 
and telecommunications technologies by a health care 


“provider ‘to deliver health care services at a site other 


than the site where the patient is located, including the 
use of electronic media for consultation relating to the 
health care diagnosis or treatment of the patient in real 


time or through the use of store-and-forward technology" 


and added the remainder of the paragraph. 


59A-22-49.4. Prescription drugs; prohibited formulary changes; notice® u 
requirements. | 


A. As of January 1, 2014, an individual or group health insurance policy, health care plan or 
certificate of health insurance that is delivered, issued for delivery or renewed in this state and 
that provides prescription drug benefits categorized or tiered for purposes of cost-sharing through 
deductibles or coinsurance obligations shall not make any of the following changes to coverage for 
a prescription drug within one hundred twenty days of any previous change to coverage for that 
prescription drug, unless a generic version of the prescription drug is available: 

(1) reclassify a drug to a higher tier of the formulary; ) 

(2) reclassify a drug from a preferred classification to a iuliciaece teatisadl ldeuifiesttiots: unless. 
that reclassification results in the drug moving to a lower tier of the formulary; « rd 

(3). increase the cost-sharing, copayment, deductible or co-insurance weenie for a drug; 

(4) remove a drug from the formulary; 

(5) establish a prior authorization requirement; ' 

(6) impose or modify'a drug's quantity limit; or 
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(7). impose a step-therapy restriction. ) 

B. The insurer'shall give the affected insured at least sixty days' advance written notice of the 
impending change when it is determined that one of the following modifications will be made to a 
formulary: 

(1) reclassification of a drug to a higher tier of the uote 

(2) _ reclassification of:a drug from a preferred ‘classification toa 2g eh, classifica- 
tion, unless that reclassification results in the drug moving to a lower tier of the formulary; 

(3) ‘an increase in the:cost-sharing, copayment, deductible or coinsurance charges for a 
drug; hy vent? . 
(4) removal of a drug from the formulary; 

, (5) addition of a prior authorization requirement; 

(6) .imposition or modification of a drug's quantity limit; or: 

(7) imposition of a step-therapy restriction for a drug. 

C. Notwithstanding the provisions of Subsections A and B of this section, the insurer may im- 
mediately and without prior notice remove a drug from the formulary if the drug: 

(1) -is deemed unsafe by the federal food and drug administration; or 
(2) has been removed from the market for any reason. 

D. The insurer shall provide to each affected insured the following information in plain lan- 

guage regarding prescription;drug benefits: 

(1) notice that the insurer uses one or more drug fata nies} 

(2) .an explanation of what the drug formulary is; 

(8), a statement regarding the method the insurer uses to determine the prescription drugs 
to be included in or, excluded from ‘a drug formulary; and 

(4) ..a statement of how often the insurer reviews the contents of each drug formulary. 

E. As used in this, section: 

(1) "formulary" means the list of prescription drugs covered by a policy, plan or certificate 
of health insurance; and 

| (2). "step therapy" means a protocol that establishes the specific sequence ‘in which pre- 
ie rere drugs for a specified medical condition and medically appropriate for a particular patient} 
are to'be prescribed. ) 


History: Laws 2013, ch. 188, § 2. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 138 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. foe hg 


59A-22-50. Health insurers; direct services. 


A. Ahealth insurer shall reimburse direct services as follows: 

(1) for small groups, at no less than eighty percent of aggregate premiums for all such 
products; and 

(2) for large groups, at no less than eighty-five percent of aggregate premiums for all such 
products. 

B. Reimbursement for direct services ia be determined based on services provided over the 
preceding three calendar years, but not earlier than calendar year 2010, as determined by reports 
filed with the office of superintendent of insurance. Reimbursement calculations shall include 
short-term plans, but exclude.all other excepted benefits plans governed by the provisions of Chap- 
ter 59A, Article 23G NMSA 1978. 

C.. For individually underwritten health care policies, plans or contracts, the superintendent 
shall establish, after notice and informal hearing, the level of reimbursement for direct services, 
as determined by the reports filed with the office of superintendent of insurance, as a percent of 
premiums. Additional informal hearings may be held at the superintendent's discretion. In estab- 
lishing the level,of reimbursement for direct services, the superintendent shall consider the costs 
associated with the individual marketing and medical underwriting of these policies, plans or 
contracts at a level not less than seventy-five percent of premiums. A health insurer writing these 
policies shall make reimbursement for direct services at a level not less than that level established 
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by the superintendent pursuant to this subsection over the three calendar years preceding the 
date upon which that rate is established, but not earlier than calendar year 2010. Nothing in this 
subsection shall be construed to preclude a purchaser of one of these policies, plans or contracts 
from negotiating an agreement with a health insurer that requires a higher amount of od 
paid to be used for reimbursement for direct services. 

D.. An insurer that fails to comply with the reimbursement requirements pursuant to this sec- 
tion shall issue a dividend or credit against future premiums to all policyholders in an amount 
sufficient to ensure that the benefits paid in the preceding three calendar years plus the amount 
of the dividends or credits are equal to the required direct services reimbursement level pursu- 
ant to Subsection A of this section for group health coverage and blanket health coverage or the 
required direct services reimbursement level pursuant to Subsection B of this section for individu- 
ally underwritten health policies, contracts or plans for the preceding three calendar years. If the 
insurer fails to issue the dividend or credit in accordance with the requirements of this section, the 
superintendent shall enforce these requirements and may pursue any other penalties as provided 
by law, including general penalties pursuant to Section 59A-1-18 NMSA 1978. 

E. After notice and hearing, the superintendent may adopt and’ promulgate reasonable rules 
necessary and proper to carry out the provisions of this section. 

F. For the purposes of this section: . 

(1) "direct services" means services rendered to an individued a a Health! insurer or a 
health care practitioner, facility or other provider, including case management, disease manage- 
ment, health education and promotion, preventive services, quality incentive payments to provid- 
ers and any portion of an assessment that covers services rather than administration and for 
which an insurer does not receive a tax credit pursuant to the Medical Insurance Pool Act [Chap- 
ter 59A, Article 54 NMSA 1978]; provided, however, that "direct services" does not include care 
coordination, utilization review or management or any other activity designed to manage utiliza- 
tion or services; ty 

(2) "health insurer" means a person duly authorized to transact the business of health 
insurance in the state pursuant to the Insurance Code [Chapter 59A NMSA 1978], including a 
person that. issues a short-term plan and a person that only issues an excepted benefit policy 
intended to supplement major medical coverage, including medicare supplement, vision, dental, 
disease-specific, accident-only or hospital indemnity-only insurance policies, or that only issues 
policies for long-term care or disability income; 

(3) "premium" means all income received from individuals and private and public payers 
or sources for the procurement of health coverage, including capitated payments, self-funded ad- 
ministrative fees, self-funded claim reimbursements, recoveries from third parties or other insur- 
ers and interests less any tax paid pursuant to the Insurance Premium Tax Act [7-40-1 to 7-40-10 
NMSA 1978] and fees associated with participating in a health insurance exchange that serves as 
a clearinghouse for insurance; and 

(4) "short-term plan" means a nonrenewable health benefits plan covering a resident of | 
the state, regardless of where the plan is delivered, that: 

(a) has a maximum specified duration of not more than three months after the effec: 
tive date of the plan; 

(b) is issued only to individuals who have not been enrolled in a health benefits plan 
that provides the same or similar nonrenewable coverage from any health insurance carrier within 
the three months preceding enrollment in the short-term plan; and 

(c) is not an excepted benefit or combination of excepted benefits. 


History: Laws 2010, ch. 94, § 1; 2013, ch. 74, § 26; lines, including short-term plans and excluding individu- 
2018, ch. 57, § 20; 2019, ch. 235, § 8; 2019, ch. 235, § 9; ally underwritten health insurance policies, contracts or 
2021, ch. 108,§ 21. .- . plans, that are governed by the provisions of Chapter 59A, 

The 2021 amendment, effective July 1, 2021, clari- Article 22 NMSA 1978, the Health Maintenance Orga- 
fied the language related to reimbursement of direct ser- nization Law and the Nonprofit Health Care Plan Law, 
vices, and revised the definition of "short-term plan" for and an excepted benefit policy intended to supplement 
purposes of this section; in Subsection A, deleted "make major medical coverage, including medicare supplement, 
reimbursement for direct services at a level not less than vision, dental, disease. specific, accident-only or hospital 
eighty-five percent of premiums across all health product indemnity-only insurance policies, or a plan that only 
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issues policies for long-term care or disability income. Re- issues policies for long-term care or disability income’; 
imbursement shall be made for direct services provided and in Subsection E, Paragraph E(1), after "Medical In- 
over the preceding three calendar years, but not earlier surance Pool Act", deleted "or the Health Insurance Alli- 
than calendar year 2010, as determined by reports filed ance Act", in Paragraph E(2), after "Insurance Code", de- 
with the office of superintendent of insurance. Nothing in leted "but does not include" and added "including a person 
this subsection shall be construed to preclude a purchaser that issues a short-term plan and", and after "that only is- 
from negotiating an agreement with a health insurer that sues", deleted "a limited-benefit" and added "an excepted 
requires a higher amount of premiums paid to be used for benefit", and added Paragraph E(4). 

reimbursement for direct services for one or more prod- The 2018 amendment, effective January 1, 2020, re- 
ucts or for one or more years" and added "reimburse direct vised the definitions of "direct services" and "premium" 
services as follows", and added Paragraphs A(1) and A(2); as used in this section; in Subsection E, Paragraph E(1), 
added a new Subsection B and redesignated former Sub- after "Medical Insurance Pool Act", deleted "or the Health 
sections B through E as Subsections C through F, respec- Insurance Alliance Act", and in Paragraph E(3), after 
tively; and in Subsection F, added Subparagraph F(4)(c). "interests less any", deleted "premium", and after. "paid 

The second 2019 amendment, effective January 1, pursuant to", deleted "Section 59A-6-2 NMSA 1978" and 
2020, provided for short-term health and excepted benefit added "the Insurance Premium Tax Act". 
coverage; in Subsection A, after "product lines,", deleted Temporary provisions. — Laws 2018, ch. 57, § 30 pro- 
"except" and added “including short-term plans and ex- vided that: 
cluding", and after "Nonprofit Health Care Plan Law,", A. On January 1, 2020, all personnel directly involved 
added "and an excepted benefit policy intended to supple- with the audit and collection of the taxes imposed pur- 
ment major medical coverage, including medicare supple- suant to the New Mexico Insurance Code prior to the ef- 
ment, vision, dental, disease-specific, accident-only or hos- fective date of this act, functions, appropriations, money, 
pital indemnity-only insurance policies, or a plan that only records, furniture, equipment and other property of, or 
issues policies for long-term care or disability income", attributable to, the financial audit bureau of the office of 
and in Subsection E, in Paragraph E(2), after "Insurance superintendent of insurance shall be transferred to the 
Code,", deleted "but does not include” and added "includ- taxation and revenue department. 
ing a person that issues a short-term plan and", and after B. On January 1, 2020, no contractual obligations of 
"that only issues", deleted "a limited-benefit" and added the office of superintendent of insurance shall be binding 
"an excepted benefit", and added new Paragraph E(4), on the taxation and revenue department. 

The first 2019 amendment, effective June 14, 2019, The 2013 amendment, effective March 29, 2013, re- 
provided for short-term health and excepted benefit cov- quired reports of direct services to be filed with the su- 
erage; in Subsection A, after "product lines", deleted "ex- perintendent of insurance; in Subsection A, in the second 
cept" and added "including short-term plans and exclud- sentence, after "reports filed with the", added "office of the 
ing", and after "Nonprofit Health Care Plan Law", added superintendent of" and after "insurance", deleted "divi- 
"and an excepted benefit policy intended to supplement sion of the commission"; and in Subsection B, in the first 
major medical coverage, including medicare supplement, sentence, after "filed with the", added "office of the super- 
vision, dental, disease-specific, accident-only or hospital intendent of" and after "insurance", deleted "division". 


indemnity-only insurance policies, or a plan that only 


59A-22-51. Dental insurance plan; dental fees not covered; severability. 


A. As used in this section: 

(1) "covered services" means dental care services for which a reimbursement is available 
under an enrollee's plan contract or for which a reimbursement would be available but for the ap- 
plication of contractual limitations such as deductibles, copayments, coinsurance, waiting periods, 
annual or lifetime maximums, frequency limitations, aernanye benefit payments or any other 
limitation; and 

(2) "dental insurance plan" means any policy of insurance that is issued by a health care 
service contractor that provides for coverage of dental services not in connection with a medical plan. 

B. No contract of any health care service contractor that covers any dental services and no con- 
tract or participating provider agreement with a dentist shall require, directly or indirectly, that 
a dentist who is a participating provider provide services to an enrolled participant at a fee set by, 
or at a fee subject to the approval of, the health care service contractor unless the dental services 
are covered services. 

C. A health care service contractor or other person providing third party administrator ser- 
vices shall not make available any providers in its dentist network to a plan that sets dental fees 
for any services except covered services. — 

D. If any part or application of this section is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


History: Laws 2011, ch. 128, § 1. Emergency clauses. — Laws 2011, ch. 128, § 2 con- 
tained an emergency clause and was approved April 7, 
2011. 
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59A-22-52. Prescription drug prior authorization protocols. 


A. After January 1, 2014, a health insurer shall accept the uniform prior authorization fore 
developed. pursuant to Sections 2 [59A-2-9.8 NMSA 1978] and 3 [61-11-6.2 NMSA 1978] of this 
20138 act as sufficient to request prior authorization for prescription drug benefits. 

B. No later than twenty-four months after the adoption of national standards for electronic 
prior authorization, a health insurer shall exchange prion authorization requests with pROWIGGKE 
who have e- “prescribing capability. 

C.. If a health insurer fails to use or accept the uniform prior Huth oRPaAn form or tid to 
respond within three business days upon receipt of a uniform prior authonzalin form, the prior 
authorization request shall be deemed to have been granted. 

D. As used in this Bettie, "health insurer": 

(1) .means: 

(a) a health insurer; 

(b) anonprofit health service provider; 

(c). a health maintenance organization; 

(d) amanaged care organization; or 

(e) a provider service organization; and 

(2). does not include: . 

(a) a person that delivers, issues for delivery or renews an individual policy initended 
to supplement major medical group-type coverages such as medicare supplement, long-term care, 
disability income, specified disease, accident- only, hospital indemnity or other hmited:penebt 
health insurance policy; 

(b) aphysician or a physician group to which a health insurer fis delegated BARA 
risk for, prescription, drugs and. that does not use a prior authorization process for prescription 
drugs; or 

(c) a health insurer or its affiliated providers if the health insurer owns and operates 
its pharmacies and does not use a prior authorization PECCREA for prescripsion conga 


History: Laws 2013, ch. 170, § 5. IV, § 23, was effective June 14, 2013, 90 creat after the 
Effective dates. — Laws 2013, ch. 170 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. . 


59A-22-53,. Pharmacy benefits; prescription synchronization. a 


A. An individual health insurance policy, health care plan or certificate of health insurance 
that is delivered, issued for delivery or renewed in this state and that provides a prescription drug 
benefit shall allow an insured to fill or refill a prescription for less than a thirty-day supply of the 
prescription drug, and apply a prorated daily copayment or coinsurance for the fill or refill, if: 

(1) the prescribing practitioner or the pharmacist determines the fill or refill to be i in the 
best interest of the insured: 

(2) the insured requests or agrees to receive less than a thirty-day supply of the prescrip- 
tion drug; and 

(3) the reduced fill or refill is made for the purpose of synchronizing the insured's prescrip- 
tion drug fills. 

B, An individual health insurance policy, health, care plan or certificate of health i insurance 
that offers a prescription drug benefit shall not: 

(1) deny coverage for the filling of a chronic medication when the fill is made in accordance 
with a plan to synchronize multiple prescriptions for the insured pursuant to Subsection A of this 
section established among the insurer, the prescribing practitioner and a pharmacist. The insurer 
shall allow a pharmacy to override any denial indicating that a prescription is being refilled too 
soon for the purposes of medication synchronization; and 

(2) prorate a dispensing fee to a pharmacy that fills a prescription with less than a thirty- 
day supply of prescription drug pursuant to Subsection A of this section. The insurer shall pay in 
full a dispensing fee for a partially filled or refilled prescription for each prescription dispensed, 
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regardless of any prorated copayment or coinsurance that. the insured may pay for prescription 
pees tipeser ne services. 


History: Laws 2015, ch. 65, § 3. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-22-53.1. Prescription drug coverage; step therapy protocols; 
clinical review criteria; exceptions. : 


A. Each individual health insurance policy, health care plan and certificate of health insurance 
delivered or issued for delivery in this state that provides’a prescription drug benefit for which any 
step therapy protocols are required shall establish clinical review criteria for those step therapy 
protocols. The clinical review criteria shall be based on clinical practice guidelines that: 

(1) recommend that the prescription drugs subject to step therapy protocols be taken in 
the specific sequence required by the step therapy protocol; 

(2) are developed and endorsed by an interdisciplinary panel of experts that manages con- 
flicts of interest among the members of the panel of experts by: 

(a) requiring members to: 1) disclose any potential conflicts of interest with insurers, 
health maintenance organizations, health care plans, pharmacy benefits managers and any other 
entities; and 2) recuse themselves if there is a conflict of interest; and 

(b) using analytical and methodological experts to work to provide mae eernerces in data 
analysis and ranking of evidence through the preparation of evidence tables and facilitating con- 
sensus; 
(3) are based on high-quality studies, research and medical practice; 

(4) are created pursuant to an explicit and transparent process that: 

(a) minimizes bias and conflicts of interest; 

(b) explains the relationship between treatment options and outcomes; 

(c) rates the quality of the evidence supporting recommendations; and 

(d) considers relevant patient subgroups and preferences; and 

(5) . take into account the needs of atypical patient populations and diagnoses. 

B.> In the absence of clinical guidelines that meet the requirements of Subsection A of this sec- 
tion, peer-reviewed publications may be substituted. 

C.. When a health insurance policy; health care plan or certificate of insurance restricts cover- 
age of a prescription drug for the treatment of any medical condition through the use of a step 
therapy protocol, an insured and the practitioner prescribing the:prescription drug shall have ac- 
cess toa clear, readily accessible and convenient process to request a step therapy exception deter- 
mination. An insurer may use its existing medical exceptions process in accordance with the pro- 
visions of Subsections D through I of this section to satisfy this requirement. The process shall be 
made easily accessible for insureds and practitioners on the insurer's publicly accessible website. 

D. An insurer shall expeditiously grant an exception to the health insurance policy's, health 
care plan's or certificate of insurance's step therapy protocol, based on medical necessity and a 
clinically valid explanation from the patient's prescribing practitioner as to why a drug on the 
health insurance policy's, health care plan's or certificate of insurance's formulary that is thera- 
peutically equivalent to the prescribed drug should not be substituted for the prescribed drug, if: 

(1) the prescription drug that is the subject of the exception request is contraindicated or 
will likely cause an adverse reaction by or physical or mental harm to the patient; 

(2) the prescription drug that is the subject of the exception request is expected to be inef- 
fective based on the known clinical characteristics of the patient and the known characteristics of 
the prescription drug regimen; 

(3) while under the insured's current health insurance policy, health care plan or certifi- 
cate of insurance, or under the insured's previous health coverage, the insured has tried the pre- 
scription drug that is the subject of the exception request or another prescription drug in the same 
pharmacologic class or with the same mechanism of action as the prescription drug that is the 
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subject of the exception request and that prescription drug was discontinued due to lack of efficacy 
or effectiveness, diminished effect or an adverse event; or 

(4) the prescription drug required pursuant to the step therapy protocol is not’ in the best 
interest of the patient, based on clinical appropriateness, because the patient's use of the prescrip- 
tion drug is expected to: 

(a) cause a significant barrier to the patient's adherence to or compliance with the 
patient's plan of care; 

(b) . worsen a comorbid condition of the patient; or ; 

(c) decrease the patient's ability to achieve or maintain asohetie functional ability 
in performing daily activities. 

E. Upon the granting of an exception to a health insurance policy's, health care plan's or cer- 
tificate of insurance's step therapy protocol, an insurer shall authorize coverage for’the prescrip- 
tion drug that is the subject of the exception request. 

F. An insurer’shall respond with its decision on an insured's exception request within seventy- 
two hours:of receipt: In cases where exigent circumstances exist, an insurer shall respond within 
twenty-four hours of receipt of the exception request.» In the event the insurer does not respond to 
an exception request within the time frames required pursuant to this subsection, the pes igre 
request shall be granted. 

G: An insurer's denial of a request far an camila! for step therapy protocols shall be sublets 
to review and appeal pursuant to the Patient Protection Act. [Chapter 59A; Article 57 NMSA 1978]: 

H. After an insured has made an exception request in accordance with the provisions of this 
section, an insurer shall authorize continued coverage of a prescription drug that is the OR id of 
the exception request pending the determination of the exception request. 

I. The provisions of this section shall not be construed to prevent: 

(1) a health insurance policy, health care plan or'certificate of insurance from requiring a 
patient to try a generic equivalent of a prescription drug before providing caeieee for the equiva- 
lent brand-name prescription drug; or 

(2) a practitioner from prescribing a’ ree drug that the a has deter- 
mined to be medically necessary. 

J. The provisions of this e Hiata shall apply only to a health insurance policy, health care plan 
or certificate of insurance delivered, issued for delivery or renewed on or after January 1, 2019. 

K. The superintendent shall promulgate rules as = be necessary to appropriately mip 
ment the provisions of this section. 

‘L. Nothing in this section shall be interpreted to interfere with the superintendent's ethotity 
to regulate prescription drug coverage benefits under other state and federal law. 

M. As used in this section, "medical necessity" or "medically necessary"-means health care ser- 
vices determined by a practitioner, in consultation with the insurer, to be appropriate or Saag? 
according to: 

_ (1) any applicable, generally accepted principles and neice of good medical care; 

(2) practice guidelines developed by the federal government or national or professional 
medical societies; boards or associations; or 

(3). any applicable clinical protocols or practice guidelines developed by the insurer consis- 
tent with federal, national and professional practice guidelines. These standards shall be applied 
to decisions related to the diagnosis or direct care and treatment of a physical or behavioral health 
condition, tae injury or disease, ) 


History: Laws 2018, ch. 9, § 3. ~ IV, § 23, was effective May 16, 2018, 90 days after the ad- 
Effective dates. — Laws 2018, ch. 9 sptaieed no ef- _ journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. © 


59A-22-53.2. Pharmacist prescriptive authority services; 
reimbursement parity. 


An insurer shall reimburse a Garticina tng provider that is a certified pinaiaiet clinician. or 
pharmacist certified to provide a prescriptive authority service who provides a service pursuant to 
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a health insurance plan, policy or certificate of health insurance at the standard contracted rate 
that the health insurance policy, health care plan or certificate of health insurance reimburses, for 
the same service pursuant to that policy, plan or certificate, any licensed physician or physician 
assistant licensed pursuant to the Medical Practice Act [Chapter 41, Article 5 NMSA 1978] or 
any advanced practice certified nurse practitioner licensed pursuant to the Nursing Practice Act 
[Chapter 61, Article 3 NMSA 1978]. 


History: Laws 2020, ch. 58, § 3; 2021, ch. 54, § 11. The 2021 amendment, effective June 18, 2021, after 
"Medical Practice Act", deleted "or the Osteopathic Medi- 
cine Act". 


59A-22-54. Provider credentialing; requirements; deadline. 


A. The superintendent shall adopt and promulgate rules to provide for a uniform and efficient 
provider credentialing process. The superintendent shall approve no more than two forms of ap- 
plication to be used for the credentialing of providers. 

B. An insurer shall not,require a provider to submit information not required by a credential- 
ing application established pursuant to Subsection A of this section. 

C. The provisions of this section apply equally to initial credentialing applications and applica- 
tions for recredentialing. | 

D. The rules that the erent adopts “ail promulgates shall require primary credential 
verification no more frequently than every three years and allow provisional credentialing for a 
period of one year. 

E; Nothing in this section shall be construed to require an insurer to credential or provision- 
ally credential a provider. 

F.. The rules that the PERE HE adopts and promulgates shall establish that an insurer or 
an insurer's agent shall; 

(1) assess and verify the qualifications of a provider applying to become a participating 
provider within forty-five calendar days of receipt of a complete credentialing application and 
issue.a decision in waning to the applicant approving or denying the credentialing eppltcalsoni 
and 

(2) within ten working days after receipt of a credentialing application, send a written no- 
tification, via United States certified mail, to the applicant requesting any information or support- 
ing documentation that the insurer requires to approve or deny the credentialing application. The 
notice to the applicant shall include a complete and detailed description of all of the information 
or supporting documentation required and the name, address and telephone number of a person 
who serves as the applicant's point of contact for completing the credentialing application process. 
Any information required pursuant to this section shall be Brae E DY related to the information 
in the application. 

G. An insurer shall reimburse a provider for covered health care services for any claims from 
the provider that the insurer receives with a date of service more than forty-five calendar days 
after the date on which the insurer received a complete credentialing application for that provider; 
provided that: 

(1) the provider has eabratited a “complete credentialing application and any supporting 
documentation that the insurer has requested in writing within the time frame established in 
Paragraph (2) of Subsection F of this section; 

.(2) the insurer has approved, or has failed: to approve or deny, the applicant's complete 
credentialing application within the time frame established pursuant to Paragraph (1)'of Subsec- 
tion F of this section; 

(8) the provider has no past or current license sanctions or limitations, as reported by the 
New Mexico medical board or another pertinent licensing and regulatory agency, or by a similar 
out-of-state licensing and regulatory entity for a provider licensed in another state; and 

(4) the provider has professional liability insurance or is covered under the Medical Mal- 
practice Act [Chapter 41, Article 5 NMSA 1978]. 
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H. A provider who, at the time services were rendered, was not employed by a practice or group 
that has contracted with the insurer to provide services at specified rates of reimbursement shall 
be paid by the insurer in accordance with the insurer's standard reimbursement rate. » 

I. A provider who, at the time services were rendered, was employed by a practice or group that 
has contracted with the insurer to provide services at specified rates of reimbursement shall be 
paid by the insurer in accordance with the terms of that contract. . 

J. The superintendent shall adopt and promulgate rules to provide for the rematiuion of dis- 
putes relating to reimbursement and credentialing arising in cases where credentialing is delayed 
beyond forty-five days after application. 

K. An insurer shall reimburse a provider pursuant to Subsections G, H and I of this section 
until the earlier of the following occurs: 

(1) the insurer's approval or denial of the provider's complete credentialing applica- 
tion; or 

(2) the passage of three years from the date the insurer received the provider's complete 
credentialing application. 

L. As used in this section: . 

(1) "credentialing" means the process of obtaining and verifying information about a 
provider and evaluating that provider when that provider seeks to become a participating pro- 
vider; and 

(2) "provider" means a physician or other individual licensed or otherwise authorized to 
furnish health care services in a state. 


History: Laws 2015, ch. 111, § 1; 2016, ch. 20, § 2. has", and after "Subsection", deleted "E" and added "F"; 

The 2016 amendment, effective May 18, 2016, added new Subsection H and redesignated former Subsec- 
amended credentialing requirements for health care tions G, H, I and J as Subsections I, J, K and L, respec- 
providers and amended reimbursement procedures for tively; in Subsection I, deleted "In cases where", after "A 
certain providers; in Subsection A, in the second sen- provider", deleted "is joining an existing" and added "who, 
tence, after "The", deleted "rules shall establish a single at the time services were rendered, was:employed by a", 
credentialing application form" and added "superinten- and after "has contracted", deleted "reimbursement rates 
dent shall approve no more than two forms of applica- with an insurer, the insurer shall pay the provider" and 
tion to be used"; in Subsection B, after "not required by", added "with the insurer to provide services at specified 
deleted "the uniform" and added "a"; in Subsection C, rates of reimbursement shall be paid by the insurer"; in 
after "equally to", added "initial"; in Subsection D, after Subsection K, in the introductory sentence, after "pursu- 
"promulgates", deleted "pursuant to Subsection A of this ant to", deleted "the circumstances set forth in Subsection 
section", and after "every three years", added "and allow F" and added "Subsections G, H and I", and in Paragraph 
provisional credentialing for a period of one year."; added (2), after "date the", deleted "carrier" and added "insurer"; 
a new Subsection E and redesignated former Subsections . and in Subsection L, Paragraph (2), after ' ‘services in", de- 
E and F as Subsections F and G, respectively; in Subsec- leted "the" and added "a". 
tion F, in the introductory sentence, after "promulgates", Applicability. — Lawl 2016, ch. 20, § 7B provided that 
deleted."pursuant to Subsection A of this section"; in Sub- the provisions of Laws 2016, ch. 20, §§ 2 through 5 apply 
section G, deleted "Except as provided pursuant to Sub- to applications for provider credentialing made on or after 
section G of this section", in the introductory sentence, January 1, 2017. 
after "health care services", deleted "in accordance with Temporary provisions. — Laws 2016, ch. 20, § 6 pro- 
the carrier's standard reimbursement rate", in Paragraph vided that the superintendent of insurance shall promul- 
(1), after "Subsection", deleted "E" and added "F", in Para- gate rules to implement the provisions of Laws 2016, ch. 
graph (2), after "the insurer has", added "approved, or 20 no later than September 1, 2016. 


59A-22-55. Coverage exclusion. (Contingent repeal. See note below. ) 


Coverage of vasectomy and male condoms pursuant to Section 3 [59A-22-42 NMSA 1978] of this 
2019 act is excluded for high-deductible individual and group health insurance policies, health 
care plans or certificates of insurance with health savings accounts delivered or issued for delivery 
in this state until an insured's deductible has been met. 


History: Laws 2019, ch, 268, § 4. under high-deductible health benefits plans with health 
Contingent repeal. — Laws 2019, ch. 263, § 11 pro- savings accounts, 59A-22-56 NMSA 1978 is repealed. 
vided that upon certification by the superintendent of in- ’ Effective dates. — Laws 2019, ch. 268 contained no 
surance to the director of the legislative council service effective date provision, but, pursuant to N.M. Const., art. 
and the:New Mexico compilation commission that federal. IV, § 23, was effective June 14, 2019, 90 days after the 
law permits coverage of vasectomies and male condoms adjournment of the legislature. 
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59A-22-56. Physical rehabilitation services; limits on 
cost sharing. 


A. An individual or group health insurance policy, health care plan or certificate of health in- 
surance that is delivered, issued for delivery or renewed in this state shall not impose a member 
cost share for physical rehabilitation services that is greater than that for primary care services 
on a coinsurance percentage basis when coinsurance is applied or on an absolute dollar amount 
when a copay is applied.. 

B. As used in this section: 

(1) "physical rehabilitation services" means services aimed at maximizing an individual's 
level of function, returning to a prior level of function or maintaining or slowing the decline of 
function, which services are provided by or under the direction of a licensed physical therapist, 
occupational therapist or speech therapist; and 

(2) "primary care services" means the first level of basic or general health care for a per- 
son's health needs, including diagnostic and treatment services, initiation of referrals for other 
health care services and maintenance of the continuity of care when appropriate. 


History: Laws 2019, ch. 188, § 2. Effective dates, — Laws 2019, ch, 188, § 6 made Laws 
2019, ch. 188, § 2 effective January 1, 2020. 


59A-22-577. Behavioral health services; elimination of cost sharing. 


A. Until January 1, 2027, an individual or group health insurance policy, health care plan or 
certificate of health insurance that is delivered, issued for delivery or renewed in this state that 
offers coverage of behavioral health services shall not impose cost sharing on those behavioral 
health services. 
B. For the purposes of this section: 

(1) "behavioral health services" means professional and ancillary services for the treat- 
ment, habilitation, prevention and identification of mental illnesses, substance abuse disorders 
and trauma spectrum disorders, including inpatient, detoxification, residential treatment and par- 
tial hospitalization, intensive outpatient therapy, outpatient and all medications, including brand- 
name pharmacy drugs when generics are unavailable; 

(2) "coinsurance" means a cost-sharing method that requires the insured to pay a stated 
percentage of medical expenses after any deductible amount is paid; provided that coinsurance 
rates may differ for different types of services under the same individual or group health insur- 
ance policy, health care plan or certificate of health insurance; 

(3) "copayment" means a cost-sharing method that requires oe insured to pay a fixed 
dollar amount when health care services are received, with the insurer paying the balance of 
the allowable amount; provided that there may be different copayment requirements for different 
types of services under the same individual or group health insurance policy, health care plan or 
certificate of health insurance; and 

(4) "cost sharing" means a copayment, coinsurance, deductible or any other form of finan- 
cial obligation of the insured other than a premium or a share of a premium, or any combination of 
any of these financial obligations, as defined by the terms of an individual or group health insur- 
ance policy, health care plan or certificate of health insurance, 


History: Laws 2021, ch. 136, § 6. . Effective dates. — Laws 2021, ch. 186, § 11 made 
' Laws 2021, ch. 136, § 6 effective January 1, 2022. 
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ARTICLE 22A 


Preferred Provider Arrangements ! 


Sec. ; Sec. 

59A-22A-1. Short title. ahi 59A-22A-5,: Health benefit plans. . 

59A-22A-2. Purpose. _. 59A-22A4-6... Preferred provider participation require- 
59A-22A-3, Definitions. ments. 


59A-22A-4, Preferred provider arrangements, 59A-22A-7. General requirements. 


59A-22A-1. Short-title. . 


Chapter 59A, Article 22A NMSA 1978 shall be known and may be cited as the "Preferred Pro- 
vider Arrangements Law". 


~ History: 1978 Comp., § 59A-22A-1, enacted by Laws 
1993, ch. 320, § 59. 


59A-22A-2, Purpose. 


The purpose of the Preferred Provider Arrangements Law is to encourage health care cost con- 
tainment while preserving quality of care’ by allowing health care insurers to enter into preferred 
provider arrangements in accordance with minimum standards for. preferred provider arrange- 
ments and for the health benefit plans associated with those arrangements. 


History: 1978 Comp., § 59A-22A-2, enacted by Laws 
1993, ch. 320, § 60. 


59A-22A-3, Definitions.. . 


As used in the Preferred Provider Arrangements Law: 

A. “covered person" means any person on whose behalf the health care insurer is obligated to 
pay for or to provide health benefit services; 

B. "covered services" means health care services which the health care insurer is obligated to 
pay for or to provide under a health benefit plan; 

C. "emergency care" means health care procedures, treatments or services delivered to a cov- 
ered person after the sudden onset of what reasonably appears to be a medical condition that man- 
ifests itself by symptoms of sufficient severity, including severe pain, that the absence of immedi- 
ate medical attention could be reasonably expected by a reasonable layperson to result in jeopardy 
to a person's health, serious impairment of, bodily functions, serious dysfunction of a bodily organ 
or part or disfigurement to a person; 

D, "health benefit plan" means the health insurance policy or subscriber agreement between 
the covered person or the policyholder and the health care insurer that defines the covered ser- 
vices and benefit levels available, 

E. “health care insurer" means any person who dbase health insurance in this state. For the 
purposes of the Small Group Rate and Renewability Act [Chapter 59A, Article 23C NMSA 1978], 

"carrier' or "insurer" includes a licensed i insurance company, a licensed fraternal benefit society, 
a prepaid hospital or medical service plan, a health maintenance organization, a nonprofit health 
care organization, a multiple employer welfare arrangement or any other person providing a plan 
of health insurance subject to state insurance regulation; 

F. "health care provider" means providers of health care services licensed as required in this 
state; 

G. "health care services" means services rendered or products sold by a health care provider 
within the scope of the provider's license. The term includes hospital, medical, surgical, dental, vi- 
sion and pharmaceutical services or products; 


938 


© 2022 State of New,Mexico, New, Mexico Compilation Commission. All rights reserved, 


59A-22A-4 PREFERRED PROVIDER ARRANGEMENTS 59A-22A-5 


H. "preferred provider" means a health care provider or group of providers who have con- 
tracted with a health care insurer to provide specified covered services to a covered person; and 

I. "preferred provider arrangement" means a contract between or on behalf of the health care 
insurer and a preferred provider that complies with all the requirements of the Preferred Provider 
Arrangements Law. 


History: 1978 Comp., § 59A-22A-3, enacted by Laws after "emergency care' means", complete rewrote the re- 
1993, ch. 320, § 61; 2021, ch. 108, § 22. mainder of the subsection. 

The 2021 amendment, effective July 1, 2021, revised 
the definition of "emergency care"; and in Subsection C, 


59A-22A-4, Preferred provider arrangements. 


Notwithstanding any provisions of law to contrary, any health care insurer may enter into pre- 
ferred provider arrangements. 

A. Such arrangements shall: 

(1) establish the amount and manner of payment to the preferred provider. Such amount 
and manner of payment may include capitation payments for preferred providers; 
(2) include mechanisms which are designed to minimize the cost of the health benefit plan; 
for example: a 
(a) the review or control of utilization of health care services; or 
(b). procedures for determining whether health care services rendered are medically 
necessary; and 
(3) assure reasonable access to covered services available under the preferred provider ar- 
rangement and an adequate number of preferred providers to render those services. 

B. Such arrangements shall not unfairly deny health benefits for medically necessary covered 
services. 

C. If an entity enters into a contract providing covered services with a health care provider, 
but is not engaged in activities which would require it to be licensed as a health care insurer, such 
entity shall file with the superintendent information describing its activities, a description of the 
contract or agreement it has entered into with the health care providers, and such other infor- 
mation as is required by the provisions of the Health Care Benefits Jurisdiction Act [59A-15-14 
through 59A-15-19 NMSA 1978] and any regulations promulgated under its authority. Employers 
who enter into contracts with health care providers for the exclusive benefit of their employees 
and dependents are subject to the Health Care Benefits Jurisdiction Act and are aap from this 
requirement only to the extent required by federal law. 


History: 1978 Comp., § 59A-22A-4, enacted by Laws 
1993, ch. 320, § 62. 


59A-22A-5. Health benefit plans. 


A. Health care insurers may issue health benefit plans which provide for incentives for covered 
persons to use the:health care services of preferred providers. Such policies or subscriber agree- 
ment shall contain at least the following provisions: 

(1) a provision that if a covered person receives emergency care for services specified in 
the preferred provider arrangement and cannot reasonably reach a preferred provider that emer- 
gency care rendered during the course of the emergency will be reimbursed as though the covered 
person had been treated by a preferred provider; and 

(2) a provision which clearly identifies the differentials in benefit levels for health care 
services of preferred providers and benefit levels for health care services of non- > adnate provid- 
ers. 

B. Ifa health benefit plan provides differences in benefit levels payable to preferred providers 
compared to other providers, such differences shall not unfairly deny payment for covered services 
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59A-22A-6 INSURANCE CODE 59A-22B-2 
and shall,be no greater than ngoeegeay to provide.a reasonable incentive for covered persons to use 


the preferred provider. 


- 


History: 1978 Comp., § 59A-22A-5, enacted by Laws 
1993, ch, 320, § 63. 


59A-22A-6. Preferred provider participation requirements. 


Health care insurers may place reasonable limits.on the number or classes of preferred pro- 
viders which satisfy the standards set forth by the health care insurer, provided that there is no 
discrimination against providers on the basis of religion, race, color, national origin, age, sex or 
marital status, and further provided.that: selection of preferred providers:is primarily based on, 
but not limited to, cost and availability of covered services and the Buse of services performed 
by the providers. 


History: 1978 Comp., § 59A-22A-6, enacted J Laws i 
1993, ch. 320, § 64. ree ad 
59A-22A-7. General requirements. 


Health care insurers ‘complying with the Preferred Provider Arrangements Law shall be subject 
to and are required to comply with all other applicable laws, rules and regulations of this state. 


History: 1978 Comp., § 59A-22A-7, enacted by Laws : 
1993, ch. 320, § 65. ) 


ARTICLE 22B° 
Prior Authorization | 


Sec. ‘ Sec. 

59A-22B-1. Short title. 59A-22B-4, Dition of offies sibaribiee mesial 
59A-22B-2. Definitions, 59A-22B-5. Prior authorization requirements, 
59A-22B-3. Emergency care. / 


59A-22B-1. Short title. 


Sections 3 through 7 [59A-22B-1 through 59A-22B-5 NMSA 1978] of this act may be cited as ihe 
"Prior Authorization Act". 


History: Laws 2019, ch. 187, § 3. 

Compiler's notes. — Laws 2019, ch. 187, § 3 was not 
enacted as part of the Insurance Code, but was compiled 
there for the convenience of the user. 

Effective dates. — Laws 2019, ch. 187 contained no 
effective date provision, but, pursuant to N.M Const., art. 
IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 

Applicability. — Laws 2019, ch. 187, § 8 provided 
that the provisions of the Prior Authorization Act apply 


to, an individual or group policy, contract, certificate. or 


59A-22B-2. Definitions. 


As used i in ane Prior Autharientionn Act: 


agreement to provide, deliver, arrange for, pay for or re- 


imburse any of the costs of medical care, pharmaceutical, 


benefits or related benefits that is entered into, offered or 


_. issued by a health insurer on or after duly 1, 2019, pursu- 


ant to any of the following: 

Chapter 59A, Article 22, NMSA 1978;: 
Chapter 59A, Article 23,.NMSA 1978; 

the Health Maintenance Organization Law; 
the Nonprofit Health Care Plan Law; or 
the Health Care Purchasing Act, | 


BOOWS 


A. "adjudicate" means to approve or deny a request for prior authorization; 
B.. "auto-adjudicate" means to use technology and automation to make a near-real-time 5 ieee 
mination to approve, deny or pend a request for prior authorization; 
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C. "covered person" means an individual who is insured under a health benefits plan; 

D. "emergency care" means medical care, pharmaceutical benefits or related benefits to a cov- 
ered person after the sudden onset of what reasonably appears to be a medical condition that man- 
ifests itself by symptoms of sufficient severity, including severe pain, that the absence of immedi- 
ate medical attention could be reasonably expected by a reasonable layperson to result in jeopardy 
to a person's health, serious impairment of bodily functions, serious dysfunction of a bodily organ 
or part or disfigurement to a person; 

E. “health benefits plan" means a policy, contract, certificate or agreement, entered into, of- 
fered or issued by a health insurer to provide, deliver, arrange for, pay for or reimburse any of the 
costs of medical care, pharmaceutical benefits or related benefits; 

F. "health care professional" means an individual who is licensed or cienatias authorized by 
the state to provide health care services; 

G. "health care provider" means a health care seifessional: corporation, organization, facility 
or institution licensed or otherwise authorized by the state to provide health care services; 

H.. "health insurer” means a health maintenance organization, nonprofit health care plan, pro- 
vider service network, medicaid managed care organization or third-party payer or its agent; | 

I. "medical care, pharmaceutical benefits or related benefits" means medical, behavioral, hos- 
pital, surgical, physical rehabilitation and home health services, and includes pharmaceuticals, 
durable medical equipment, prosthetics, orthotics and supplies; 

J. "medical necessity" means health care services determined by a health care provider, in con- 
sultation with the health insurer, to be appropriate or necessary according to: 

(1) applicable, generally accepted principles and practices of good medical care; 

(2) practice guidelines developed by the federal government or national or professional 
medical societies, boards or associations; or 

(8) applicable clinical protocols or practice guidelines developed by the health j insurer con- 
sistent with federal, national and professional practice guidelines, which shall apply to the di- 
agnosis, direct care and treatment wat a physical or behavioral health condition, illness, injury or 
disease; 

K. "medical peer review" means review by a health care Jyptenftchicnitt from the same or similar 
practice specialty that typically manages the medical condition, procedure or treatment under 
review for prior authorization; 

L. "office" means the office of superititendent of insurance; . 

M. "pend" means to hold a prior authorization request for further clinical review; 

N. "pharmacy benefits manager" means an agent responsible for handling prescription drug 
benefits for a health insurer; and | 

O. "prior authorization" means a pre-service determination that a health insurer makes re- 
garding a covered person's eligibility for health care services, based on medical necessity, the ap- 
propriateness of the site of services and the terms of the covered person's health benefits plan. 


History: Laws 2019, ch. 187, § 4. agreement to provide, deliver, arrange for, pay for or re- 
Compiler's notes, — Laws 2019, ch. 187, § 4 was not imburse any of the costs of medical care, pharmaceutical 

enacted as part of the Insurance Code, but was compiled benefits or related benefits that is entered into, offered or 

there for the convenience of the user. issued by a health insurer on or after July 1, 2019, pursu- 
Effective dates. — Laws 2019, ch. 187 contained no ant to any of the following: 

effective date provision, but, pursuant to N.M. Const., art. A. Chapter.59A, Article 22 NMSA 1978; 

IV, § 23, was effective June 14, 2019, 90 days after the ’ B, Chapter 59A, Article 23 NMSA 1978; 

adjournment of the legislature. C. the Health Maintenance Organization Law; 
Applicability. — Laws 2019, ch. 187, § 8 provided D. the Nonprofit Health Care Plan Law; or 

that the provisions of the Prior Authorization Act apply E. the Health Gare Purchasing Act. 

to an individual or group policy, contract, certificate or , 


59A-22B- 3. Emergency care. 


Emergency care provided to. a covered person, regardless of whére the emiargeney care is pro- 
vided, shall not be subject to prior authorization requirements. 


History: ape 2019, ch. 187, § 5. 
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Compiler's notes. — Laws 2019, ch. 187, § 5 was not 
enacted as part of the Insurance Code, but was compiled 
there for the convenience of the user. 


Effective dates. — Laws 2019, ch. 187 contained no- 


effective date provision, but, pursuant to N.M, Const., art. 


59A-22B-5 


agreement to provide, deliver, arrange for, pay for or re- 
imburse any of the costs of medical care, pharmaceutical 
benefits or related benefits that is entered into, offered or 
issued by a health insurer on or after July 1, 2019, pursu- 
ant to any of the following: 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 

Applicability. — Laws 2019, ch. 187, § 8 provided 
that the provisions of the Prior Authorization Act apply 
to an individual or group policy, contract, certificate or 


Chapter 59A, Article 22 NMSA 1978; 

Chapter 59A, Article 23 NMSA 1978; 

the Health Maintenance Organization Law; ~ 
the Nonprofit Health Care Plan Law; or 

the Health Care Purchasing Act. 


HOOD 


59A-22B-4. Duties of office; prescribing penalties. 


A. The office shall standardize and streamline the prior authorization process across all health 
insurers. 

B. On or before September 1, 2019, the office shall, in oldaliinatiials with health insurers and 
health care providers, promulgate a uniform prior authorization form for medical care, pharma- 
ceutical benefits or related benefits to be used by every health insurer and health care provider 
after January 1, 2020; provided that the uniform prior authorization form shall conform to the 
requirements established for medicare and medicaid medical and pharmacy prior authorization 
requests. 

C. The office shall maintain a log of secchcelacievte against health insurers for failure to comply 
with the Prior Authorization Act. After two warnings issued by the superintendent of insurance, 
the office may levy a fine of not more than five thousand dollars ($5,000) on a health insurer that 
fails to comply with the provisions of the Prior Authorization Act. 

D. By September 1, 2019, and each September 1 thereafter, the office shall provide an annual 
written report to the governor.and the legislature to include, at a minimum: 

(1) prior authorization data for each health insurer individually and for health insurers 
collectively; 

(2) the number and uae of complaints against individual health insurers for failure to 
follow the Prior Authorization Act; and : 

(3) . actions taken by the office, including the imposition of fines, against individual health 
insurers to enforce compliance with the Prior Authorization Act. 

E. The annual written report shall be posted on the office's website. 


History: Laws 2019, ch. 187, § 6. 

Compiler's notes. — Laws 2019, ch. 187, § 6 was not 
enacted as part of the Insurance Code, but was compiled 
there for the convenience of the user. 

Effective dates. — Laws 2019, ch. 187 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 

Applicability. — Laws 2019, ch. 187, § 8 provided 
that the provisions of the Prior Authorization Act apply 
to an individual or group policy, contract, certificate or 


agreement to provide, deliver, arrange for, pay for or re- 
imburse any of the costs of medical care, pharmaceutical 
benefits or related benefits that is entered into, offered or 
issued by a health insurer on or after July 1, 2019, pursu- 
ant to any of the following: 

Chapter 59A, Article 22 NMSA 1978; 

Chapter 59A, Article 23 NMSA 1978; 

the Health Maintenance Organization Law; 

the Nonprofit Health Care Plan Law; or 

the Health Care Purchasing Act, 


OOWS> 


59A-22B-5. Prior authorization requirements. 


A. A health insurer that requires prior authorization shall: 

(1) use the uniform prior authorization forms developed by the office for médicah care, for 
pharmaceutical benefits or related benefits pursuant to Section 6 [59A-22B-4 NMSA 1978] of this 
2019 act and for prescription drugs pursuant to Section 59A-2-9.8 NMSA 1978; 

(2) establish and maintain an electronic portal system for: ' 

(a) the secure electronic transmission of prior authorization ronentat ona twenty-four- 
hour, seven-day-a-week basis, for medical care, pharmaceutical benefits or related benefits; and 
(b) by January 1, 2021, auto-adjudication of prior authorization requests; 

(3) provide an electronic receipt to the health care provider and assign a tracking number 

to the health care provider for the health care provider's use in tracking the status of'the prior 
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authorization request, regardless of whether or not the request is tracked electronically, through 
a call center or by facsimile; 

(4) by January 1, 2021, auto-adjudicate all electronically transmitted prior authorization 
requests to approve or pend a request for benefits; and 

(5) accept requests for medical care, pharmaceutical benefits or related benefits that are 
not electronically transmitted. 

B. Prior authorization shall be Abe granted for détarminattane not made within seven 
days; provided that: 

(1) an adjudication shall be made within Pn hours, or shall be deemed granted if 
not made within twenty-four hours, when a covered person's health care professional requests an 
expedited prior authorization and submits to the health insurer a statement that, in the health 
care professional's opinion that is based on reasonable medical probability, delay in the treatment 
for which prior authorization is requested could: 

(a) seriously jeopardize the covered person's life or overall health; 
(b) affect the covered person's ability to regain maximum function; or 
(c) subject the covered person to severe and intolerable pain; and 

(2) the adjudication time line shall commence only when the health insurer receives all 
necessary and relevant documentation supporting the prior authorization request. 

C. After December 31, 2020, an insurer may automatically deny a covered person's prior authori- 
zation request that is electronically submitted and that relates to a prescription drug that is not on 
the covered person's health benefits plan formulary; provided that the insurer shall accompany the 
denial with a list of alternative drugs that are on the covered person's health benefits plan formulary. 

D. Upon denial of a covered person's prior authorization request based on a finding that a 
prescription drug isnot on the covered person's health benefits plan formulary, a health insurer 
shall notify the person of the denial and include in a conspicuous manner information regarding 
the person's right to initiate a drug formulary exception request and the process to file a request 
for an exception to the denial. 

E. An auto-adjudicated prior authorization request based on medical necessity that is 
pended or denied shall be reviewed by a health care professional who has knowledge or con- 
sults with a specialist who has knowledge of the medical condition or disease of the covered 
person for whom the authorization is requested. The health care professional shall make a 
final determination of the request. If the request is denied after review by a health care pro- 
fessional, notice of the denial shall be provided to the covered person and covered person's 
provider with the grounds for the denial and a notice of the right to appeal and describing the 
process to file an appeal. 

F, A health insurer shall establish a process by which a health care provider or covered person 
may initiate an electronic appeal of a denial of a prior authorization request. 

G. A health insurer shall have in place policies and procedures for annual review of its prior 
authorization practices to validate that the prior authorization requirements advance the prin- 
ciples of lower cost and improved quality, safety and service. 

H. The office of superintendent of insurance shall establish by rule protocols and criteria pur- 
suant to which a covered person or a covered person's health care professional may request expe- 
dited independent review of an expedited prior authorization request made pursuant to Subsec- 
tion B of this section following medical peer review of a prior authorization request pursuant to 
the Prior Authorization Act. 


History: Laws 2019, ch. 187, §°7. agreement to provide, deliver, arrange for, pay for or re- 
Compiler's notes. — Laws ‘2019, ch. 187, § 7 was not © imburse any of the costs of medical care, pharmaceutical 

enacted as part of the Insurance Code, but was compiled benefits or related benefits that is entered into, offered or 

there for the convenience of the user, _ issued by a health insurer on or after July 1, 2019, pursu- 
Effective dates. — Laws 2019, ch. 187 contained no ant to any of the following: 

effective date provision, but, pursuant to N.M. Const., art. A. Chapter 59A, Article 22 NMSA 1978; 

IV, § 23, was effective June 14, 2019, 90 days after the B, Chapter 59A, Article 23 NMSA 1978; 

adjournment of the legislature. C, the Health Maintenance Organization Law; 
Applicability. — Laws 2019, ch. 187, § 8 provided D. the Nonprofit Health Care Plan Law; or 

that the provisions of the Prior Authorization Act apply E. the Health Care Purchasing Act. 


to an individual or group policy, contract, certificate or 
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59A-23-1 INSURANCE CODE 59A-23-2 
“ARTICLE 23 

Group and Blanket Health Insurance Contracts 
Sec. ‘Sec. rai 
59A-23-1. Scope of article. 59A-23-7.11. Coverage of prescription eye drop refills, 
59A-23-2.. Blanket health insurance. . 59A-23-7.12. Coverage for telemedicine services. 
59A-23-3. Group health insurance. 59A-23-7.18. -Prescription drugs; prohibited formulary 
59A-23-3.1. Group insurance reports required. changes; notice requirements.” 
5§9A-23-4, Other provisions applicable. 59A-23-7.14. Coverage for contraception. 
59A-23-5. Extended disability benefit. 59A-23-7:15. Coverage exclusion. (Contingent repeal. 
59A-23-6. Alcohol dependency coverage. +e See note below.) 
b9A- 23-6.1. Coverage of alpha-fetoprotein IV screening 59A-23-7.16. Heart artery calcium scan coverage. 


test. 

59A- 23- 6.2. Prior authorization for gynecological or ob- 
stetrical ultrasounds prohibited. 

59A-23-7. Blanket or group health policy or certificate; 
provisions relating to individuals who are 
eligible for medical benefits under the 
medicaid program. 


‘59A-23-8. Group formed to purchase health insurance; 


_ limitations, 
59A-23-9. Repealed. 
59A-23-10. Employer utilization and loss data availability. 
59A-23-11. Private health insurance cooperatives; incor- 
poration. 
59A-23-12. Prescription drug ] prior authorization proto- 


59A-23-7.1. Reserved. 

59A-23-7.2. Coverage of children. 

59A-23-7.3, Maximum.age of dependent. 

59A-23-7.4, Coverage of circumcision for newborn males, 

59A-23-7.5, Coverage of part-time employees. © 

59A-23-7.6.. Coverage of colorectal cancer screening, 

59A-23-7.7, General anesthesia and hospitalization for 
dental surgery. 

59A-23-7.8. Hearing aid coverage for children required. 

59A-23:7.9. Coverage for autism spectrum disorder diag- 


59A-23-7.10. Coverage for orally administered antican- — 


nosis and treatment, 


cer medications; limits on patient costs. 


59A-23-1. Scope of article. 


This article [Chapter 59A, Article 23 NMSA 1978] shall apply only as to group health insurance 
contracts and blanket health insurance contracts & as hereinafter defined. 


History: Laws 1984, ch. 127, § 460. 
Cross references. — For the Minimum Healthcare 
Protection Act, see 59A-23B-1 NMSA 1978. 


59A-23-2. Blanket health insurance. 


cols. 


59A+23-12.1. Prescription drug coverage; step therapy 
protocols; clinical review criteria; excep- 
tions. 
59A-23-12.2. Pharmacist prescriptive authority services; 
. reimbursement parity. 
59A-23-13, Pharmacy benefits; prescription synchroniza- 


59A-23-14. 
59A-23-15. 


59A-23-16, 


tion. 


Provider credentialing; requirements; deadline. 


Physical rehabilitation services; limits: on 
cost sharing, 

Behavioral health services; elimination of 
cost sharing. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and CwJ.S. references. — 44 Am. 
Jur. 2d Insurance §§ 1842 to 1870. ~ 


A. Blanket health insurance is declared to be that form of health insurance covering special 
groups of not fewer than ten persons.as enumerated in one of the following paragraphs: 

(1) under a policy or contract issued to a common carrier, which shall be deemed the poli- 

cyholder, covering a group defined as all persons who may become passengers. on the common car- 


rier; 


(2) under a policy or contract issued to an employer that shall be deemed the waliexba dae 
covering a group of employees defined by reference to exceptional hazards incident to employment; 
,. (3) . under a policy or contract issued to a college, school or other institution of learning or 

to the head or principal thereof, who or which shall be deemed the aon haps covering students 
and teachers; 
(4) under a policy or contract issued in the name of a volunteer fire department or first aid 

or other such volunteer group, which shall be deemed the policyholder, covering all of the members 
of the department or group; or 
(5) under a policy or contract issued to any other substantially similar ‘group that, in, the 
discretion of the superintendent, may be subject to the issuance ofa blanket health Boney or con 


tract. 
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59A-23-3 GROUP AND BLANKET HEALTH INSURANCE CONTRACTS 59A-23-3 


B. An individual application shall not be required from a person covered under a blanket sick- 
ness or accident policy or contract. 

C. All benefits under any blanket Wenveds and accident policy shall be payable to the person 
insured or the person's agent, or to the person's designated beneficiary or beneficiaries, or to the 
person's estate, except that if the person insured is a minor, such benefits may be made payable to 
the minor's parent, guardian or other person actually supporting the minor. 

D. A blanket sickness or.accident policy or contract issued to a college, school or other institution 
of learning or to the head or pn thereof shall not be identified or sold as a student health plan. 


History: Laws 1984, ch. 127, § 461; 2017, ch. 130, § being sold as student health plans; in Subsection A, in the 


15. introductory language, after "groups of not", deleted "less" 
Croga references, — For existing forms and filings, see and added "fewer", after "ten", deleted "(10)", and after 

notes following 59A-5-21 NMSA 1978. "the following paragraphs", deleted "(1) to (5) inclusive"; 
The 2017 amendment, effective July 1, 2017, prohib- and added Subsection D. 


ited certain blanket sickness or accident policies from 


59A-23-3. Group health insurance. 


A. Group health insurance is that form of health insurance covering groups of persons, with or 
without their dependents, and issued upon the following basis: 

(1) under a policy issued to an employer, who shall be deemed the policyholder, insuring at 
least. one employee of such employer for the benefit of persons other than the employer. The term 
"employees"; as used in this section, includes the officers, managers and employees of the employer, 
the partners, if the employer is a partnership, the officers, managers and employees of subsidiary or 
affiliated corporations of a corporation employer, and the individual proprietors, partners and em- 
ployees of individuals and firms the business of which is controlled by the insured employer through 
stock ownership, contract or otherwise. The term "employer", as used in this section, includes any 
municipal or governmental corporation, unit, agency or department thereof and the proper officers, 
as such, or any unincorporated municipality or department thereof, as well as private individuals, 
partnerships and corporations. A small employer shall also be subject to the Small Group Rate and 
Renewability Act [59A-23C-1 NMSA 1978]. A "small employer" means any person, firm, corporation, 
partnership or association actively engaged in business who, on at least fifty percent of its working 
days during the preceding year, employed no more than fifty eligible employees. In determining the 
number of eligible employees, companies that are affiliated companies or that are eligible to file a 
combined tax return for purposes of state taxation shall be considered one employer; — 

(2) under a policy issued to an association, including a labor union and an agricultural 
association, which shall have a constitution and bylaws and which has been organized and is 
maintained in good faith for purposes other than that of obtaining insurance, insuring at least 
twenty-five members of the association for the benefit of persons other than the association or its 
officers or trustees, as such; 

(3) under a policy issued to a cooperative; or 

(4) under a policy issued to any other substantially similar group that, in the discretion 
of the superintendent, any ‘be subject to the i issuance of a group sickness and accident policy or 
contract. 

B. Each policy, as provided by this section, shall contain in substance the following provisions: 

(1) aprovision that the policy, the application of the policyholder, if such application or copy 
thereof is attached to such policy, and the individual applications, if any, submitted in connection 
with such policy by the employees or members, shall constitute the entire contract between the par- 
ties, and that all statements, in the absence of fraud, made by any applicant or applicants shall be 
deemed representations and not warranties, and that no such statement shall void the insurance or 
reduce benefits thereunder unless contained in a written application for such insurance; 

(2) a provision that the insurer will furnish to the policyholder, for delivery to each em- 
ployee or member of the insured group, an individual certificate setting forth in summary form a 
statement of the essential features of the insurance coverage of such employee or member and to 
whom benefits thereunder are payable. If dependents are included in the coverage, only one cer- 
tificate need be issued for each family unit; and 
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59A-23-3.1 


INSURANCE CODE 


59A-23-4 


(3). -a provision that to the group originally insured may be added from time to time eligible 
new employees or members or dependents, as the case may be, in accordance with the terms of the 


policy. 


C.. For purposes of this section only, the plahoe. Tah of a corporation shall be deemed -to be employ- 


ees of the corporation. 


D. For the purposes of this section, ' 'cooperative" means.a private health i insurance cooperative 
established pursuant to Section 2 nian 11 NMBA 1978] of this'2011 act: . 


History: Laws 1984, ch. 127, § 462; 1991, ch. 153, re 


10; 1993, ch. 126, § 5; 1994, ch. 75, § 28; 2011, ch, 34, $1, 

The 2011 amendment, cues June 17, 2011, pro- 
vided that policies issued to a cooperative are group 
health insurance policies and added Subsection D to de- 
fine "cooperative". 

The 1994 amendment, effective January 1, 1995, sub- 
stituted "fifty" for "twenty-five" in the next-to-last sen- 
tence in Paragraph A(1). 


“The 1993 rir pei effective June 18, 1993, aided 
Subsection C, 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, added the last three sentences in Paragraph (1) 
and made minor stylistic Shaner? in Paragraphs (1) and 
(2). 


59A-23-3.1. Group insurance reports required. 


A. At least quarterly, upon request by the employer, each insurer who has delivered or issued 
for delivery a policy of group insurance covering twenty-six or more employees, ‘all or'a portion of 
the premiums for which is paid by the employer of the insureds, shall submit to the employer a 
financial summary report by coverage of expenses incurred by or on behalf of the employees of that 
employer since the last report. The report shall include the number and ‘amount of monthly fee 
claims, monthly covered lives and an ‘accounting of reserves and retention costs. 

B. Upon request by the’employer, each insurer shall provide to the employer claims enforanc 
tion that provides sufficient detail, subject.to state and federal privacy laws, to enable the em- 
ployer'to obtain and compare Ereup sapincagal insurance rates from ine Shah insurers or jaja teins a 
plan of self-insurance. 

C. The report and claims snitivfernetdbin required by this section shall be provided within thirty 


days from the date of request. 


History: 1978 Comp., § 59A-23-3.1, enacted by | 


Laws 1985, ch. 167, § 1; 1987, ch, 281, § 2; 1993, ch, 
164, § 1; 2007, ch. 53, § 1. mont 
The 2007 amendment, effective June 15, 2007, required 


insurers to provide claims experience information to em- : 


ployers to permit the employer to obtain and compare group 
health care rates and coverage from other carriers. 


The 1993 amendment, effective June 18, 1993, substi- 
tuted. "twenty-six" for "fifty" in the first sentence, inserted. 
"and amount" in the second sentence, and deleted former 
Subsection B, relating to submission to the employer of pre- 
mium and claim data 180 days after expiration of a policy 
covering more than 24 but less than 50 employees for which 


_ all or a portion of the premium is paid by the employer. 


59A-23-4, Other provisions applicable. 


A... A blanket or group health insurance policy or contract shall not contain a provision rela- 
tive to notice or proof of loss or the time for paying benefits or the time within which suit may be 
brought upon the policy that in the superintendent's opinion is less favorable to the insured than 
would be permitted.in the required or optional provisions for individual health insurance policies 
as set forth in Chapter 59A, Article 22 NMSA 1978. 

B... The following provisions of Chapter 59A, Article 22 N MSA 1978 shall also siciale as to Seber 
ter 59A, Article 23 NMSA 1978 and blanket and group health insurance contracts: 

(1). Section 59A-22-1 NMSA 1978, except Subsection C of that section; and 
(2). Section 59A-22-32 NMSA 1978. | 

C. The following provisions of Chapter 59A, Article 22 NMSA 1978 shall also apply as to group 

health insurance contracts: | 
(1) Section 59A-22-2 NMSA 1978; 
(2) Section 59A-22-3 NMSA 1978; 
(3): Section 59A-22-4 NMSA 1978; 
(4) Section 59A-22-5 NMSA 1978; 
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59A-23-5 


(5) Section 59A-22-6 NMSA 1978; 
(6) Section 59A-22-7 NMSA 1978; 
(7) Section 59A-22-8 NMSA 1978; 
(8) Section 59A-22-9 NMSA 1978; 
(9) Section 59A-22-10 NMSA 1978; 
(10): Section 59A-22-11 NMSA 1978; 
(11) Section 59A-22-12 NMSA 1978; 
(12) Section 59A-22-13 NMSA 1978; 
(18) Section 59A-22-14 NMSA 1978; 
(14) Section 59A-22-25 NMSA 1978; 
(15) Section 59A-22-28 NMSA‘1978; 
(16) Section 59A-22-29 NMSA 1978; 
(17) Section 59A-22-32 NMSA 1978; 
(18) Section 59A-22-32.1 NMSA 1978; 
4 (19) » Section 59A-22-33 NMSA 1978; 
(20) Section 59A-22-34 NMSA 1978; 
(21) Section 59A-22-34.1 NMSA 1978; 
(22) Section'59A-22-34:3 NMSA 1978;: 
(23) Section 59A-22-35 NMSA 1978; 
(24) Section 59A-22-36 NMSA 1978; 
(25) Section 59A-22-39 NMSA 1978; 
(26) Section 59A-22-39.1 NMSA 1978; 
(27) Section 59A-22-40 NMSA 1978; 


' (28) - Section 59A-22-40.1 NMSA 1978; | 


(29) Section 59A-22-41 NMSA 1978; 
(30) Section 59A-22-42.NMSA 1978; 
(31) Section 59A-22-43 NMSA 1978; 


(32) Section 59A-22-44 NMSA 1978; and 


(33) Section 59A-22-50 NMSA 1978. 


History: Laws 1984, ch. 127, § 463; 1988, ch. 89, § 3; 


1990, ch. 5, § 3; 1992, ch, 56, § 3; 1997, ch. 7, § 2; 1997,...., 


ch. 249, § 2; 1997, ch. 250, § 2; 1997, ch. 255, § 2; 2001, 
ch, 14, § 2; 2003, ch. 337, § 2; 2007, ch. 278, § 2; 2009, 
ch. 212, § 3; 2021, ch. 108, § 28, 

The 2021 amendment, effective ful ds 2021, added 
to the list of individual health insurance.contracts provi- 
sions, pursuant to Chapter 59A, Article 22 NMSA 1978, 
that also apply to group health insurance contracts; and 
in Subsection C, added new Paragraphs C(1) through 
C(18) and redesignated former Paragraphs C(1) through 
C(14) as Paragraphs C(19) Sat om Gts2), ig BA) 
and added Paragraph C(33). 

The 2009 amendment, effective J une 19, aut added 
Paragraph (13) of Subsection B. . 

The 2007 amendment, effective rer 15, 2007, wide 
Paragraph (10) of Subsection C. 

The 20038 amendment, effective June 20, 2003, ‘in- 
serted Paragraph C(4), (8), (11), (12) and redesignated the 
subsequent paragraphs accordingly. 


59A-23-5, Extended disability, benefit. 


GROUP AND BLANKET HEALTH INSURANCE CONTRACTS 


59A-23-5 


The 2001 ‘amendment, effective June 15, 2001, in- 
serted current Paragraphs C(4), (8) and (11), and renum- 
bered the remaining paragraphs accordingly. 

The second 1997 amendments. — Laws 1997, ch. 7 


©. § 2 and Laws'1997, ch: 255, § 2, both effective January 1, 


1998, enacted identical amendments to this section which 


__ substituted "of that section" for "thereof" in Paragraph 
BCI) and added Paragraph C(8). See also the first 1997 
“amendments. 


The first 1997 amendments. — Laws 1997, ch. 249, 
§ 2, effective June 20, 1997, added a new Paragraph C(7) 
relating to 59A-22-39.1 NMSA 1978 and redesignated 
the following paragraph. However, the section was also 
amended by Laws! 1997, ch; 250, § 2, effective June 20, 
1997, which added a new Paragraph C(7) relating to 59A- 
22-34.3 NMSA 1978 and redesignated the following para- 
graph accordingly. This section was set out as amended by 
Laws 1997, ch.’250, § 2. See 12-1-8 NMSA 1978. See-also 
the second 1997 amendments. 

The 1992 amendment, effective May 20, 1992, substi- 
tuted "that" for "which" near the middle‘of Subsection A 
and added Subsection C(7). 


Any group health insurance policy may provide for payment not exceeding one thousand dollars 
($1,000) as an extended disability benefit upon the insured's death from any cause, which benefit 


shall not Ge construed as life insurance. 


History: Laws 1984, ch. 127, § 464. 
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59A-23-6 INSURANCE CODE 59A-23-6.1 


59A-23-6. Alcohol dependency coverage. 


A. Each insurer that delivers or issues for delivery in this state a group health insurance 
policy shall offer and make available benefits for the necessary care and treatment of alcohol de- 
pendency. Such benefits shall: 

(1) be subject to annual deductibles and coinsurance consistent seit, those imposed on 
other benefits within the same policy; 

(2) provide no less than thirty days necessary care and treatment in an alcohol depen- 
dency treatment center and thirty outpatient visits for alcohol dependency treatment; and 

(3) be offered for benefit periods of no more than one year and may be limited to a lifetime 
maximum of no less than two benefit periods. Such offer of benefits shall be subject to the rights of 
the group health insurance holder to reject the coverage or to select any alternative level of ben- 
efits if that right is offered by or negotiated with that insurer. 

B. For purposes of this section, "alcohol dependency treatment center" means a facility that 
provides a program for the treatment of alcohol dependency pursuant to a written treatment plan 
approved and monitored by a physician or meeting the quality standards of the behavioral health 
services division of the human services department and which facility also: 

(1) is affiliated with a hospital under a contractual agreement with an established system 
for patient referral; 

(2) is accredited as such a facility by the joint commission; or 

(3) meets at least the minimum standards adopted by the behavioral health services divi- 
sion for treatment of alcoholism in regional treatment centers. 

C. This section applies to policies delivered or issued for delivery or renewed; cutegulor or 
amended in this state on or after July 1, 1983 or upon expiration of a collective bargaining agree- 
ment applicable to a particular policyholder, whichever is later; provided that, this section does 
not apply to blanket, short-term travel, accident-only, limited or specified disease, individual con- 
version policies or policies designed for issuance to persons eligible for coverage under Title 18 of 
the Social Security Act, known as medicare, or any other similar coverage under state or federal 
governmental plans. With respect to any policy forms approved by the office of superintendent of 
insurance prior to the effective date of this section, an insurer is authorized to comply with this 
section by the use of endorsements or riders; provided that such endorsements or riders are ap- 
proved by the office of superintendent of insurance as being in compliance with this section and 
applicable provisions of the Insurance Code. 

D. Ifan organization offering group health benefits to its members makes more than one health 
insurance policy or nonprofit health care plan available to its members on a member option basis, 
the organization shall not require alcohol dependency coverage from one health insurer or health 
care plan without requiring the same level of alcohol dependency coverage for all other health in- 
surance policies or health care plans that the organization makes available to its members. 


History: 1978 Comp., § 59-18-24, enacted by Laws 
1983, ch. 64, § 1; 1978 Comp., § 59-18-24, recompiled 
as 59A- 23-6 by Laws 1987, ch. 259, § 32; 2007, ch. 325, 
§ 12; 2013, ch. 74, § 27. 

Cross references. — For. Title 18 of the federal Social 
Security Act, see 42'U,S.C. §§ 1895 to 1395vv. 

The 2018 amendment, effective March 29, 2013, re- 
quired the superintendent of insurance to approve group 
health insurance policy forms; in Paragraph (2) of Subsec- 
tion B, after "joint commission", deleted "on accreditation 
of hospitals"; and in Subsection C, in the second sentence, 


after "policy forms approved by'the", added "office of su- 
perintendent of", after."insurance", deleted "division of 
the public regulation commission", and after "riders are 
approved by the", added "office of superintendent of", and 
after "insurance", deleted "division". 

The 2007 amendment, effective June 15, 2007, 
changed "health and environment department" to "human 
services department"; changed "substance abuse bureau!" 
to "behavioral health services division"; and changed "de- 
partment of insurance" to "insurance division of the pub- 
lic regulation commission". 


59A-23-6.1. Coverage of alpha-fetoprotein IV screening test. 


A blanket or group health policy, health care plan or certificate of health insurance that is deliv- 
ered, issued for delivery or renewed in the state shall provide coverage for an alpha-fetoprotein IV 
screening test for pregnant women, generally between sixteen and twenty weeks of pregnancy, to 
screen for certain genetic abnormalities in the fetus. 
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59A-23-6.2 GROUP AND BLANKET HEALTH INSURANCE CONTRACTS 59A-23-7 


History: Laws 2004, ch. 122, § 5. . Effective dates, — Laws 2004, ch. 122, § 13 made 
Laws 2004, ch. 122, § 5 effective July 1, 2004. 


59A-23-6.2. Prior authorization for gynecological or obstetrical 
ultrasounds prohibited. 


A. Ablanket or group health insurance policy or contract that is delivered, issued for delivery 
or renewed in this state and that provides coverage for gynecological or obstetrical ultrasounds 
shall not require prior authorization for gynecological or obstetrical ultrasounds. 

B. Nothing in this section shall be construed to require payment for a gynecological or obstetri- 
cal ultrasound that is not: 

(1) medically necessary; or 
(2) acovered benefit. 

C. As used in this section, "prior authorization" means advance approval that is required by 
blanket or group health insurance policy or contract as a condition precedent to payment for medi- 
cal care or related benefits rendered to a covered person, including prospective or utilization re- 
view conducted prior to the provision of covered medical care or related benefits. 


History: Laws 2019, ch. 182, § 4. Emergency clauses. — Laws 2019, ch. 182, § 7 con- 
tained an emergency clause and was approved April 3, 
2019, 


59A-23-7, Blanket or group health policy or certificate; provisions 
relating to individuals who are eligible for medical benefits 
under the medicaid program. 


A. Each blanket or group health policy or certificate of insurance that is delivered, issued for 
delivery or renewed in this state shall include provisions that require benefits paid on behalf of a 
child or other insured person under the policy or certificate to be paid to the human services de- 
partment when: 

(1) the human services department has paid or is paying benefits on behalf of the child 
or other insured person under the state's medicaid program pursuant to Title XIX of the federal 
Social Security Act, 42 U.S.C. 1396, et seq.; 

(2) payment for the services in question has been made by the human services department 
to the medicaid provider; and 

(3) the insurer is notified that the insured individual receives benefits under the medicaid 
program and that benefits must be paid directly to the human services department. 

' B. The notice required under Paragraph (3) of Subsection A of this section may be accom- 
plished through an attachment to the claim by the human services department for insurance ben- 
efits when the claim is first submitted by the human services department to the insurer. ' 

C. Notwithstanding any other provisions of law, checks in payment for claims pursuant to any 
blanket or group health insurance policy or certificate for health care services provided to persons 
who are also eligible for benefits under the medicaid program and provided by medical providers 
qualified to participate under the policy or certificate shall be made payable to the provider. The 
insurer may be notified that the insured individual is eligible for medicaid benefits through an at- 
tachment to the claim by the provider for insurance benefits when the claim is first submitted by 
the provider to the insurer. — 

D. No blanket or group nda inaedHes policy or certificate delivered, issued for delivery or 
renewed in this state on or after the effective date of this section shall contain any provision deny- 
ing or limiting insurance benefits because services are rendered to an insured who is eligible for or 
who has received medical assistance under the medicaid program of this state. 

-E. ‘To the extent that payment for covered expenses has been made pursuant to the state med- 
icaid program for health care items or services furnished to an individual, in any case where the 
insurer has a legal liability to make payments, the state is considered to have acquired the rights 
of the individual to payment by an insurer for those health care items or services. 
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59A-23-7.1 INSURANCE CODE 59A-23-7.2 


History: 1978 Comp., § 59A-23-7, enacted by Laws Compiler's notes. — The phrase "effective date of this 
1989, ch. 1838, § 3; 1994, ch. 64, § 4. section" means June 16, 1989, the effective date of Laws 
Cross references. — For the Minimum Healthcare _ _ 1989, ch, 183, 
Protection Act, see 59A-23B-1 NMSA 1978 et seq. : The 1994 amendment, BHECEYS duly 1, 1994, added 


Subsection E. 


59A-23-7.1. Reserved. 


59A-23-7.2. Coverage of children. 


A. An insurer shall not deny enrollment of a child under the health plan of the child's parent 
on the grounds that the child: 

(1)_..was born out.of wedlock; 

(2). is not claimed as.a dependent onthe parent's federal tax return; or 

(3) does not reside with the parent or in the insurer's service area. 

B. When a child has health coverage through an insurer of a noncustodial parent, the insurer shall: 

(1) provide such information to the custodial parent as may be necessary for the child to 
obtain benefits through that. coverage; 

(2) permit the custodial parent or the provider, with the custodial parent's nperavad to 
submit claims for covered services without the approval of the noncustodial parent; and 

(3) make payments on claims submitted in accordance with Paragraph (2) of this ae 
tion directly to the.custodial parent, the provider.or the state medicaid agency.. 

C. When a parent is required by a court or administrative order to provide health coverage for 
a child and the parent is eligible for family health coverage, the insurer shall be required: 

(1) to permit the parent to enroll, under the family coverage, a child who is otherwise eli- 
gible for the coverage without regard to any enrollment season restrictions; 

(2) if the parent is enrolled but, fails to make application to obtain coverage for the child, 
to enroll the child under family coverage upon application of the child's other parent, the state 
agency administering the medicaid program or the state agency administering 42 U.S.C. Sec- 
tions 651 through 669, the child support enforcement program; and 

(3) not,to disenroll or eliminate coverage of the child unless the i insurer is provided satis- 
factory written evidence that: 

(a) the court or administrative order is no longer in effect; or 
(b) the child is or will be enrolled in comparable health coverage through another 
insurer that will take effect not later,than the effective date of disenrollment. 

D. An insurer shall not impose requirements on a state agency that has been assigned the 
rights of an individual eligible for medical assistance under the medicaid program and covered for 
health benefits from the insurer that are different from requirements applicable to an agent or as- 
signee of any other individual so covered. 

E. An insurer shall provide coverage for children, from birth through three years of age, for or 
under the family, infant, toddler program administered by the early childhood education and care 
department, provided eligibility criteria are met, for a maximum benefit of three thousand five 
hundred dollars ($3,500) annually for medically necessary early intervention services provided as 
part of an individualized family service plan and delivered by certified and licensed personnel who 
are working in early intervention programs approved by the early childhood education and care 
department, No payment under this subsection shall be applied against any maximum BHGHPS or 
annual limits specified in the policy, health benefits plan or contract. 


History: 1978 Comp., § 59A-28-7.2, enacted by Laws deleted "as nace 78) in 7. 30.8 NMAC", nie Serogerie 
1994, ch. 64, § 5; 2005, ch. 157, § 3; 2019, ch. 48, § 31. approved by the", ‘added ' ‘early childhood education and 
The 2019 amendment, effective July 1, 2020, deleted care"Sand after "department", ‘deletedofthealth". | of’ 
references. to the department of health and added ‘refer- The 2005-amendment, effective July 1, 2005, added 
ences to the early childhood education and care depart- Subsection E to require coverage for children from birth 
ment; and in Subsection E, after "administered by the", through three years of age under the family, infant, tod- 
added "early childhood education and care", after “de- .  dler program for a maximum benefit of $3,500 for medi- 
partment", deleted "of health", after "licensed personnel", cally necessary early intervention services, 
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59A-23-7.3. Maximum age of dependent. 


Each blanket or group health policy or certificate of insurance delivered, issued for delivery or 
renewed in New Mexico on or after July 1, 2003 that provides coverage for an insured's dependent 
shall not terminate coverage of an unmarried. dependent by reason of the dependent's age before 
the dependent's twenty-sixth birthday, regardless of whether the dependent is enrolled in an edu- 
cational institution. 


History: Laws 2008, ch. 391, § 3; 2021, ch. 108, § 24, The 2021 amendment, effective. July 1, 2021, af- 
ter "before the dependent's", changed "twenty-fifth" to 
"twenty-sixth". 


59A-23-7.4. Coverage of circumcision for newborn males. 


A blanket or group health insurance policy, health care plan or certificate of health insurance 
that is delivered, issued for delivery or renewed in the state shall provide coverage for circumci- 
sion for newborn males. 


History: Laws 2004, ch. 122, § 6. Effective dates. — Laws 2004, ch. 122, § 13 made 
Laws 2004, ch. 122, § 6 effective July 1, 2004. 


59A-23-7.5. Coverage of part- -time employees. 


An insurer that provides group health insurance pursuant to ‘Chapter 59A, Article 23 NMSA 
1978 shall make available, upon an employer's request prior to issuance; delivery or renewal, 
coverage for regular part-time employees who work or are expected to work an average of at least 
twenty hours per week over a six-month period. Nothing in this section shall be construed to re- 
quire an employer to offer or provide coverage for regular part-time employees. 


History: Laws 2005, ch. 42, § 2. Effective dates. — Laws 2005, ch. 42, § 5 made Laws 
2005, ch. 42, § 2 effective July 1, 2005. 


59A-23-7.6. Coverage of colorectal cancer screening. 


A. A blanket or group health policy, health care plan or certificate of health insurance that is 
delivered, issued for delivery or renewed in this state shall provide coverage for colorectal screen- 
ing for determining the presence of precancerous or cancerous conditions and other health prob- 
lems. The coverage shall make available colorectal cancer screening, as determined by the health 
care provider in accordance with the evidence-based recommendations established by the United 
States preventive services task force. 

B. Coverage for colorectal screening may be subject to deductibles and coinsurance consistent 
with those imposed on other benefits under the same policy, plan or certificate. 

C. The provisions of this section shall not apply to short-term travel, accident-only or limited 
or specified-disease policies. 


History: Laws 2007, ch. 17, § 2. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 17, contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-23-7.7. General anesthesia and hospitalization for dental surgery. 


A. A blanket or group health insurance policy; health care plan or certificate of health insur- 
ance that is delivered, issued for delivery or renewed in this state shall provide coverage for hospi- 
talization and general anesthesia ee in a hospital or ambulatory surgical center for dental 
surgery for the following: | 

(1) insureds exhibiting okepbibal, intellectual or medically compromising conditions for 
which dental treatment under local anesthesia, with or without additional adjunctive techniques 
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and modalities, cannot be expected to provide a successful, result,and for which dental treatment 
under general anesthesia can be expected to produce superior results; 
(2) insureds for whom local ia treed is ineffective because of acute infection, anatomic 
variation or allergy; ) ODI 
(3) insured children or had steiveshitt who are extremely undooviorstive, fearful, anxious or 
uncommunicative with dental needs of such magnitude that treatment should not be postponed or 
deferred and for whom lack of treatment can be expected to result in dental or oral pain or infec- 
tion, loss of teeth or other increased oral or dental morbidity; 
(4) insureds with extensive oral-facial or dental trauma for which treatment under local 
anesthesia would be ineffective or compromised; or 
(5) other procedures for which hospitalization or general anesthesia in a hospital or ambu- 
latory surgical center is medically necessary. 
B. The provisions of this section do not apply to short-term travel, accident-only or limited or 
specified disease policies, 
C. Coverage for dental surgery may be subject to copayments, Heater fled and, coinsurance 
subject to network and prior authorization requirements consistent with those imposed on other 
benefits under the same policy, plan or certificate. 


History: Laws 2007, ch. 218, § 3. $9] Effective dates. — Laws 2007, ch. 218, § 6 made Laws 
2007, ch. 218, § 3 effective July 1, 2007. 


59A-23-7.8. Hearing aid coverage for children required. 


A. A blanket or group health insurance policy, health care plan or certificate of health insur- 
ance'that is delivered,-issued for delivery or renewed. in this state shall provide coverage for a 
hearing aid and any related service for the full cost, of one hearing aid per hearing-impaired ear 
up to two thousand two hundred dollars ($2,200) every thirty-six months for hearing aids for in- 
sured children under eighteen years of age or under twenty-one years of age if still attending high 
school, The insured may choose a higher priced hearing aid and may pay the difference in cost 
above the two-thousand-two-hundred-dollar ($2,200) limit as provided in this subsection without 
financial or contractual penalty to the insured or to the provider of the hearing aid. 

B. An insurer that delivers, issues for delivery or renews in this state a blanket or group health 
insurance policy, health care plan or certificate of health insurance may make available to the 
policyholder the option of purchasing additional hearing aid coverage that exceeds the services 
described in this section. 

C. Hearing aid coverage offered shall include fitting and dispensing services, including pro- 
viding ear molds as necessary to maintain optimal fit, provided by an audiologist, a hearing aid 
dispenser or a physician, licensed in New Mexico. 

D. The provisions of this section do not apply to short- term travel, accident-only or limited or 
specified disease policies. 

E. Coverage for hearing aids may be subject to deductibles and coinsurance consistent with 
those imposed on other benefits under the same policy, plan or'certificate, — 

F. For the purposes of this section, "hearing aid" means durable medical equipment that is of 
a design and circuitry to optimize audibility and listening skills in the environment commonly 
experienced by children. . 


History: Laws 2007, ch. 356, § 3. Effective dates. — Laws 2007, ch. 356, § 6 made Laws 
2007, ch. 356, § 3 effective July 1, 2007. 


rer 


59A-23-7.9. Coverage for autism spectrum cisomcres diagnosis and 
treatment. 


A. A blanket or group health i insurance policy or contract het is delivered, issued for delivery 
or renewed in this state shall provide coverage to an insured for: 
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(1) well-baby and well-child screening for diagnosing the presénce of autism spectrum dis- 
ote? and 

(2) treatment of autism spectrum disorder through speech therapy, occupational therapy, 
physical therapy and applied behavioral analysis. 

B. Coverage required pursuant to Subsection A of this ator . 

(1) shall be limited to treatment, that is prescribed by the. insured's tealing physician in 
accordance with a treatment plan; 

(2) shall not be subject to annual or titetime dollar limits; 

(3) shall not be denied on the basis that the services are habilitative or rehabilitative in nature; 

(4) may be subject to other general exclusions: and limitations of the insurer's policy or 
plan, including coordination of benefits, participating provider requirements, restrictions on ser- 
vices provided by family or household members and utilization review of health care services, in- 
cluding the review of medical necessity, case management and other managed care provisions; and 

(5) may be limited to exclude coverage for services received under the federal Individuals 
with Disabilities Education Improvement Act of 2004 and related state laws that place .responsi- 
bility on state and local school boards for providing specialized education and related services to 
children three to twenty-two years of age who have autism spectrum disorder. 

C. Coverage for treatment of autism spectrum disorder through speech therapy, occupational 
therapy, physical therapy. and applied. behavioral:analysis shall not be denied to an insured on the 
basis of the insured's age. 

D. . The coverage; required pursuant to Subapetion A of this nati: shall not be subject to deduct- 
ibles or coinsurance provisions that are less favorable to an insured:than the deductibles or coinsur- 
ance provisions that apply to physical illnesses that are generally covered under the blanket or group 
health insurance policy or contract, except as otherwise provided in Subsection B of this section. 

EK. An insurer shall not deny or refuse to issue health insurance coverage for medically neces- 
sary services or refuse to contract with, renew, reissue or otherwise terminate or restrict health 
insurance coverage for an individual because the individual is,diagnosed as having autism spec- 
trum disorder. 

F. The treatment-plan required pursuant to Subsection B of this section shall include all ele- 
ments necessary for the health insurance plan to pay claims abprapristely, These elements include: 

(1) the diagnosis; 

(2) the proposed treatment by types; 

(3) the frequency and duration of treatment; 

(4) the anticipated outcomes stated as goals; ...; 

(5) the frequency with which the treatment plan will eS updated; and 

(6). the signature of the treating physician. 

G.. This section shall not be construed.as limiting benefits sind coverage otherwise available to 
an insured under a health insurance plan, 

H. The provisions of this section shall not apply to policies intended to supplement maj or ht 
cal group-type coverages such as medicare supplement, long-term care, disability income, specified 
disease, accident-only, hospital indemnity or other limited-benefit health i insurance policies. 

I. As used in this section: i 

(1) "autism spectrum disorder" means: 

(a) acondition that meets the diagnostic ater for autism spectrum disorder pub- 
lished in the current edition of the Diagnostic and Statistical Manual of Mental Disorders pub- 
lished by the American psychiatric association; or | 
(b) a condition diagnosed as autistic disorder, Asperger's disorder, pervasive develop- 
ment, disorder not otherwise specified, Rett's disorder or childhood disintegrative disorder pursu- 
ant to diagnostic criteria published in a previous edition of the. Diagnostic and Statistical Manual 
of Mental Disorders published. by the American psychiatric association; 

(2), "habilitative. or rehabilitative services" means treatment programs that are necessary 
to develop, maintain and restore to the maximum extent practicable the functioning of an indi- 
vidual;and 

(3) “high school" means a school Ramasing instruction for any of the grades nine through 
twelve. 
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History: Laws 2009, ch. 74, § 2; 2019, ch, 119, § 4. 
Cross references. — For the federal Individuals with 


Disabilities Education Improvement Act, see 20 U.S.C., § . 


1400. 

The 2019 amendment, effective June 14, 2019, pro- 
hibited age and dollar limits on services related to au- 
tism spectrum disorder, and made conforming changes; 
in Subsection A, in the introductory clause, after "provide 
coverage to an", deleted "eligible individual who is nine- 
teen years of age or younger, or an eligible individual who 
is twenty-two years of age or younger and is enrolled in 
high school" and added "insured"; in Subsection B, in Para- 
graph B(2), after "shall", deleted "be limited to thirty-six 
thousand dollars ($36,000) annually and shall not exceed 
two hundred thousand dollars ($200,000) in total lifetime 


benefits. Beginning ’January-1, 2011, the maximum ben- ~ 


efit shall be adjusted annually on January 1 to reflect any 


INSURANCE CODE 


59A-23-7.11 


change from the previous year in the medical component 
of the then-current consumer price index for all urban con- 
sumers published by the bureau of labor statistics of the 
United States department of labor" and added "not be sub- 
ject to annual or lifetime dollar limits"; added new Subsee- 
tion C and redesignated former Subsections C through H 
as Subsections D through I, respectively; in Subsection D, 
after "not be subject to", deleted "dollar limits", and after 
"insured than the", deleted "dollar limits"; and in Subsec- 
tion I, in Paragraph I(1), added subparagraph designation 
"(a)", in Subparagraph I(1)(a), after "diagnostic criteria 
for", deleted "the pervasive developmental disorders" and 
added "autism spectrum disorder", and after "American 
psychiatric association", deleted "including autistic disor- 
der; Asperger's disorder; pervasive development disorder 
not otherwise specified; Rett's disorder; and childhood dis- 
integrative disorder", and added new Subparagraph I(1)(b) 


59A-23-7.10. Coverage for orally iddiiniiétered anticancer medications; 
limits on patient costs. 


A. Ablanket or group health insurance policy or contract that is delivered, issued for delivery 
or renewed in this state and that provides coverage for cancer treatment shall provide coverage 
for a prescribed, orally administered anticancer medication that is used to kill or slow the growth 
of cancerous cells on a basis no less favorable than intravenously administered or injected cancer 
medications that are covered as medical benefits by the plan. x 

B. An insurer shall not increase patient cost-sharing for anticancer medications in order £6 
achieve compliance with the provisions of this section. 

C. Coverage'of orally administered anticancer medication shall not be vitivest to any prior 
authorization, dollar limit, copayment, deductible or coinsurance provision that does not apply to 
intravenously administered or injected anticancer medication used to kill or slow the growth of 
cancerous cells. 

D. As used in this section, "insurer" or "blanket or group health insurance plan": 

(1) means: 
(a) a health insurer; 
(b) anonprofit health service provider; 
(c) a health maintenance organization; 
(d) a managed care organization; or 
(e) a providerservice organization; and . 
(2) does not include blanket or large group policies intended to supplement major medical 
group-type coverages such as medicare supplement, long-term care, disability income, specified 
disease, accident-only, hospital indemnity or other limited-benefit health insurance policies. 


History: Laws 2011, ch. 55, § 3. 
Effective dates, — Laws 2011, ch. 55, § 7 made Laws 
2011, ch. 55, § 3 effective June 17, 2011. 


provide coverage for cancer treatment and that are deliv- 
ered, issued for delivery, amended, renewed or continued 
in this state on or after January 1, 2012, 


Applicability. — Laws 2011, ch. 55, § 6 provided that 
the provisions of this act apply to insurance policies that 


59A-23-7.11. Coverage of prescription eye drop refills. 


A. A blanket or group health insurance policy or contract that is delivered, issued for delivery 
or renewed in this state and that provides coverage for prescription eye drops shall not deny cover- 
age for a renewal of prescription eye drops when: 

(1) the renewal is requested by the insured at least twenty-three days for a thirty-day 
supply of eye drops, forty-five days for a sixty-day supply of eye drops or sixty-eight days for a 
ninety-day supply of eye drops from the later of the date that the original prescription was dis- 
pensed to the insured or the date that the Boa renewal of the prescription was 8 dispensed to the 
insured; and 
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(2) the prescriber indicates on the original prescription that additional quantities are 
needed and that the renewal requested by the insured does not exceed the number of additional 
quantities needed. 

B. As used.in this section, "prescriber" means a person who is authorized pursuant to the New 
Mexico Drug, Device and Cosmetic Act [Chapter 26, Ariicle 1 NMSA 1978] to prescribe prescrip- 
tion eye drops. 


History: Laws 2012, ch. 27, § 3. to insurance policies that provide coverage for prescrip- 
Effective dates. — Laws 2012, ch. 27, § 7 provided tion eye drops and that are delivered, issued for delivery, 
that Laws 2012, ch, 27, § 3 was effective January 1, 2013. amended, renewed or continued in this state on or after 


Applicability. — Laws 2012, ch. 27, § 6 provided January 1, 2013. 
that the provisions of Laws 2012, ch. 27, §8 1 to 5 apply 


59A-23-7,12. Coverage for telemedicine services. 


A. A blanket or group health insurance policy or contract that is delivered, issued for delivery 
or renewed in this state shall provide coverage for services provided via telemedicine to the same 
extent that the health insurance plan, policy or contract covers the same services when those ser- 
vices are provided via in-person consultation or contact: An insurer shall not impose any unique 
condition for coverage of services provided via telemedicine. 

B. An insurer shall not impose an originating-site restriction with respect to telemedicine 
services or distinguish between telemedicine services provided to patients in rural locations and 
those provided to patients in urban locations; provided that the provisions of this section shall not 
be construed to require coverage of an otherwise noncovered benefit. 

C. A determination by an insurer that health care services delivered through the use of tele- 
medicine are not covered under the plan shall be subject to review and appeal pursuant to the 
Patient Protection Act [Chapter 59A, Article 57 NMSA 1978]. 

D. The provisions of this section shall not apply in the event that federal law requires the state 
to make payments on behalf of enrollees to cover the costs of implementing this section, 

KE. Nothing in this section shall require a health care provider to be physically present with a 
patient at the originating site unless the consulting telemedicine provider deems it necessary. 

F. An insurer shall not limit coverage of services delivered via telemedicine only to those health 
care providers who are members of the health insurance plan, policy or contract provider network 
where no in-network provider is available and accessible, as availability and accessibility are de- 
fined in network adequacy standards issued by the superintendent. 

G.. An insurer may charge a deductible, copayment or coinsurance for a health care service de- 

livered via telemedicine if it does not exceed the deductible, copayment or coinsurance applicable 
to a service delivered via in-person consultation or contact. 
_ H. Aninsurer shall not impose any annual or lifetime dollar maximum on coverage for services 
delivered via telemedicine, other than an annual or lifetime dollar maximum that applies in the 
aggregate to all items and services covered under the health insurance plan, policy or contract, or 
impose upon any person receiving benefits pursuant to this section any copayment, coinsurance or 
deductible amounts, or any plan, policy or contract year, calendar year, lifetime or other durational 
benefit limitation or maximum for benefits or services, that is not equally imposed upon all terms 
and services covered under the health insurance plan, policy or contract. 

I.. An insurer shall reimburse for health care services delivered via telemedicine on the same 
basis and at least the same rate that the insurer reimburses for comparable services delivered via 
in-person consultation or contact. 

J. Telemedicine used to provide clinical services shall be encrypted and shall conform to state 
and federal privacy laws. 

K. The provisions of this section shall not apply to a group or blanket policy, plan or con- 
tract intended to supplement major medical group-type coverage, such as medicare supplement, 
long-term care, disability income, specified disease, accident-only, hospital indemnity or any other 
limited-benefit health insurance policy. 

L. As used in this section: 

(1) “consulting telemedicine provider" means a health care provider that delivers tele- 
medicine services from a location remote from an originating site; 
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(2) “health care provider" means a duly licensed hospital or other licensed facility, physi- 
cian or other health care professional authorized to furnish health care services within the scope 
of the professional's license; 

(3) "in real time" means occurring ina aceiplet instantaneously or within seconds se an 
event so that there is little or no noticeable delay between two or more events; 

(4) "originating site" means a place at which a patient is physically located and receiving 
health care services via telemedicine; 

(5) "store-and-forward technology" means electronic information, imaging and communi- 
cation, including interactive audio, video and data communication, that is transferred or recorded 
or otherwise stored for asynchronous use; and 

(6) "telemedicine" means the use of telecommunications and information technology to 
provide clinical health care from a distance. "Telemedicine", allows health care professionals to 
evaluate, diagnose and treat patients in remote locations using telecommunications and informa- 
tion technology in real time or asynchronously, including the use of interactive simultaneous audio 
and video or store-and-forward technology, or remote patient monitoring and telecommunications 
in order to deliver health care services to a site where the patient,is, located, along with the use 


of electronic media and health information. "Telemedicine" allows patients in remote locations to 


access medical expertise without travel, 


History: Laws 2013, ch. 105, § 3; 2019, ch. 255, § 3. 

The 2019 amendment, effective June 14, 2019, prohib- 
ited certain restrictions on and established new require- 
ments for coverage of services provided via telemedicine; 
in Subsection A, after "shall", deleted "allow covered ben- 
efits to be provided through telemedicine services. Cover- 
age for health care services provided through telemedicine 
shall be determined in a manner consistent with coverage 
for health care services provided through in person con+ 
sultation" and added "provide coverage for services pro- 
vided via telemedicine to the same extent that the health 
insuranceplan, policy or contract covers'the same services 
when those services are provided via in-person consulta- 
tion or contact. An insurer shall not impose any unique 
condition for coverage of services provided via telemedi- 
cine"; in Subsection B, after the subsection designation, 
deleted "The" and added "An insurer shall not impose an 


originating-site restriction with respect to telemedicine 


services or distinguish between telemedicine services pro- 
vided to patients in rural locations and those provided to 
patients in urban locations; provided that the"; added new 
Subsections F through I and redesignated former Subsec- 


tions F through H as Subsections J through L, respec- 


tively; in‘Subsection L, in Paragraph'L(6), after "means 
the use of", deleted "interactive simultaneous audio and 
video or store-and-forward technology using information 
and telecommunications technologies by a health care 
provider to deliver health care services at a site other 


» than the site where the patient is located, including the 


use of electronic media for consultation relating to the 
health care diagnosis or treatment of the patient in real 
time or through the use of store-and-forward technology" 
and added the remainder of the neta 


aT tf 


59A-23-7.13. Prescription drugs; prohibited formulary changes; notice — 
requirements. 


A. As of January 1, 2014, an individual or group health insurance policy, health care plan or 
certificate of health insurance that is delivered, issued for delivery or renewed in this state and 
that provides prescription drug benefits categorized or tiered for purposes of cost-sharing through 
deductibles or coinsurance obligations shall not make any of the following changes to coverage for 
a prescription drug within one hundred twenty days of any previous change to coverage for pears 
prescription drug, unless a generic version of the prescription drug is available: 

(1) reclassify a drug to a higher tier of the formulary; 

(2) reclassify a drug from a preferred classification to a hoeiprefertdd classification, unless 
that reclassification results in the drug moving to a lower tier of the formulary; . 

(3) increase the cost-sharing, copayment, deductible or co-insurance charges oF a drag. 

(4) “remove a drug from the formulary; ) 

(5) establish a prior authorization requirement; 

(6) impose or modify a drug's quantity limit; or 

(7) impose a step-therapy restriction. as 

B. The insurer shall give the affected insured at least sixty days' advance wribiten notiee of the 
impending change when it is determined that one of the following modifications will be made to a 
formulary: 

(1) reclassification of a drug to a higher tier of the formulary; 
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(2) reclassification of a drug from a preferred classification to a non-preferred classifica- 
tion, unless that reclassification results in the drug moving to a lower tier of the formulary; 
(3) an increase in the cost-sharing, copayment, deductible or coinsurance charges for a drug; 
(4) removal of a drug from the formulary; 
(5) addition of a prior authorization requirement; 
(6) imposition or modification of a drug's quantity limit; or 
(7). imposition of a step-therapy restriction for a drug. 
C; Notwithstanding the provisions of Subsections A and B of this section, the insurer may im- 
mediately and without prior notice remove a drug from the formulary if the drug: | 
(1) is deemed unsafe by the federal food and drug administration; or : 
(2) has been removed from the market for any reason. 
D. The insurer shall provide to each affected insured the following information in plain lan- 
guage regarding prescription drug benefits: ) 
(1) notice that the insurer uses one or more drug formularies; 
(2) an explanation of what the drug formulary is; 
(3) astatement regarding the method the insurer uses to determine the prescription drugs 
to be included in or excluded from a drug formulary; and 
(4) astatement of how often the insurer reviews the contents of each drug formulary. 
E. As used in this section: 
(1) "formulary" means the list of prescription drugs covered by a policy, plan or certificate 
of health insurance; and | 
(2) "step therapy" means a protocol that establishes the specific sequence in which pre- 
scription drugs for a specified medical condition and medically appropriate for a particular patient 
are to be prescribed. | 


History: Laws 2013, ch. 138, § 3. IV, § 28, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2018, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-23-7.14, Coverage for contraception. 


A. Each individual and group health insurance policy, health care plan and certificate of health 
insurance delivered or issued for delivery in this state that provides a prescription drug benefit 
shall provide, at a minimum, the following coverage: 

(1) at least one product or form of contraception in each of the contraceptive method cat- 
egories identified by the federal food and drug administration; 

(2) a sufficient number and assortment of oral contraceptive pills to reflect the variety of 
oral contraceptives approved by'the federal food and drug administration; and 

(3) clinical services related to the provision or use of contraception, including consulta- 
tions, examinations, procedures, ultrasound, anesthesia, patient education, counseling, device in- 
sertion and removal, follow-up care and side-effects management. 

B. Except as provided in Subsection C of this section, the coverage required pursuant to this 
section shall not be subject to: 

(1) cost sharing for insureds; 

(2) utilization review; 

(3) prior authorization or step-therapy requirements; or 
(4) any restrictions or delays on the coverage. 

C. An insurer may discourage brand-name pharmacy drugs or items by applying cost shar- 
ing to brand-name drugs or items when at least one generic or therapeutic equivalent is covered 
within the same method category of contraception without cost sharing by the insured; provided 
that when an insured's health care provider determines that a particular drug or item is medically 
necessary, the individual or group health insurance policy, health care plan or certificate of health 
insurance shall cover the brand-name pharmacy drug or item without cost sharing. A determina- 
tion of medical necessity may include considerations such as severity of side effects, differences in 
permanence or reversibility of contraceptives and ability to adhere to the appropriate use of the 
drug or item, as determined by the attending provider. 
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D. An insurer shall grant an insured an expedited hearing to appeal any adverse determina- 
tion made relating to the provisions of this section. The process for oon Bahia an expedited hear- 
ing pursuant to this subsection shall: 

(1) be easily accessible, transparent, sufficiently aitieaiicall and men undisly pisielactiaand on 
an insured, the insured's representative or the insured's health care provider; 

(2) defer to the determination of the insured's health-care provider; and 

(8) provide for a determination of the claim according to a time frame and in a manner 
that takes into account the nature of the claim and the medical tb involved for a claim 
involving an urgent health care need. 

E. An insurer shall not require a prescription fois any er jtarh or service that is available 
without a prescription. 

F, An individual or group health insurance policy, health care ray or certificate of health in- 
surance shall provide coverage and shall reimburse a health care provider or dispensing entity on 
a per unit basis for dispensing a six-month supply of contraceptives provided that the contracep- 
tives are prescribed and self-administered. 

G. Nothing in this section shall be construed to: | 

(1) require a health care provider to prescribe six months of contraeeptives at one time; or 

(2) permit an insurer to limit coverage or impose cost sharing for an alternate method of 
contraception if an insured panes conErA cee methods before exbanstiig a previously dis- 
pensed supply. 

H. The provisions of this section shall ASE apply to short-term pene accident-only, hospital- 

indemnity-only, limited-benefit or specified-disease health benefits plans.: 

I. » The provisions of this section apply to individual or group health insurance policies, health 
care plans or certificates of insurance delivered or issued for delivery after January 1, 2020. 

J. For the purposes of this section: 

(1). "contraceptive method categories identified by the federal food and drug: administra- 
tion": é 

(a) means tubal ligation; sterilization implant; copper intrauterine device; intrauter- 
ine device with progestin; implantable rod; contraceptive shot or injection; combined oral contra- 
ceptives; extended or continuous use oral contraceptives; progestin-only oral contraceptives; patch; 
vaginal ring; diaphragm with. spermicide; sponge with spermicide; cervical cap with spermicide; 
male and female condoms; spermicide alone; vasectomy; ulipristal acetate; levonorgestrel emer- 
gency contraception; and any additional contraceptive method categories apo by the federal 
food and drug administration; and 

(b) does not mean a product that has been rbealled for safety; reasons or, withdrawn 
from the market; . 

(2) "cost sharing", means a deductible,. eh meeeseties or coinsurance that.an insured is re- 
quired to pay in accordance with the terms of an individual or group, health insurance policy, 
health care plan or certificate of insurance; and . 

(3) “health care provider" means an individual licensed. to provide health care in the ordi- 
nary course of business. 

K. A religious entity purchasing individual or group ealth 4 insurance ‘coverage may ce to 
exclude prescription contraceptive drugs or items from the health insurance coverage purchased. 


History: Laws 2019, ch. 2683, § 5. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 263 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. ; 


59A-23-7.15. Coverage exclusion. (Contingent repeal. See note below.) . 


Coverage of vasectomy and male condoms pursuant to Section 5 [59A-23-7.14 NMSA 1978] of 
this 2019 act is excluded for high-deductible individual or group health insurance policies, health 
care plans or certificates of insurance with health savings accounts delivered or seed for delivery 
in this state until an insured's deductible has been met. 
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History: Laws 2019, ch. 263, § 6. high-deductible health benefits plans with health savings 
Contingent repeal. — Laws 2019, ch, 263, § 11 pro- accounts, 59A-23-7.15 NMSA 1978 is repealed. 
vided upon certification by the superintendent of insur- Effective dates, — Laws 2019, ch, 263 contained no 
ance to the director of the legislative council service and effective date provision, but, pursuant to N.M. Const., art. 
the New Mexico compilation commission that federal law IV, § 23, was effective June 14, 2019, 90 days after the 
permits coverage of vasectomies and male condoms under adjournment of the legislature. 


59A-23-7.16. Heart artery calcium scan coverage. 


A. A group health plan, other than‘a small group health plan or a blanket health insurance 
policy or contract that is delivered, issued for delivery or renewed in this state shall provide cover- 
age for eligible insureds to receive a heart artery calcium scan. 

B. Coverage provided pursuant to this section shall: 

(1) be limited to the provision of a heart artery calcium scan to an eligible ‘a sbHed to be 
used as a clinical management tool; © =~ °° ) 

(2) be provided every five years if an eligible HABarea has Brevibusly received a Hisar ar- 
tery calcium score of zero; and 

(3) not be required for future heart artery calcium scans if an eligible insured receives a 
heart artery calcium score greater than zero. 

C. At its discretion or as required by law, an insurer may offer or refuse coverage for further car- 
diac testing or procedures for eligible insureds based upon the results of a heart artery calcium scan. 

D. The provisions of this ‘section do not apply to short‘term travel, accident-only or limited or 
specified-disease policies, plans or certificates of health i insurance. 

E. As used in this section: © 

(1) “eligible insured" means an insured who: 

(a) is a person between the ages of forty-five and sixty-five: and 

(b) has an intermediate risk of developing coronary heart disease as determined by a 
health care provider based upon a score calculated from an evidence-based algorithm widely used 
in the medical community to assess a person's ten-year cardiovascular disease risk, including a 
score calculated using a pooled cohort equation; 

(2) “health care provider" means a physician, physician assistant, nurse practitioner or 
other health care professional authorized to furnish health care services within the scope of the 
professional's license; and 

(3) “heart artery calcium scan" means a computed tomography scan measuring coronary 
artery calcium for atherosclerosis and abnormal artery structure and function. 


History: Laws 2020, ch. 79, § 3. Applicability. — Laws 2020, ch. 79, § 6 provided that 
Effective dates. — Laws 2020, ch. 79 contained no ef- the provisions of Laws 2020, ch. 79, are applicable to group 
fective date provision, but, pursuant to N.M. Const., art. health insurance policies, health care plans or certificates 
IV, § 23, was effective May 20, 2020, 90 days after adjourn- of health insurance, other than small group health plans, 
ment of the legislature. that aré delivered, issued for delivery or renewed in this 


state on or after January 1, 2021. 


59A-23-8. Group formed to purchase health insurance; limitations. 


A. No policy or certificate of group health insurance may be renewed, delivered or issued for 
delivery in this state to a group formed for the purpose of purchasing one or more policies of group 
health insurance unless the superintendent has approved the issuance. The superintendent shall 
not grant his approval unless he finds that: 

(1) the benefits of the policy are reasonable in relation to the premium charged; and 
(2) the group to which the policy is issued is organized and operated in a fiscally sound 
manner, 

B. An insurer may exclude or limit the coverage in a policy issued pursuant to this section for 
any person as to whom evidence of insurability is not satisfactory to the insurer. 

C. The provisions of this section apply | to the offering in this state of a policy issued in another 
state or its certificates. 


History: Laws 1991, ch. 125, § 28. 
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59A-23-9. Repealed. 


Repeals, — Laws 2021, ch. 108, § 37 repealed 59A-23-9 - 2021. For provisions of Rien section, see'the 2020) NMSA 
NMSA 1978, as enacted by Laws 1997, ch. 248, § 20, relat- 1978 on NMOneSource. com. 
ing to out-of-state associations and trusts, effective July 1, 


59A-23-10. Employer utilization and loss data availability. 


Claims.information, including utilization and loss.experience under health insurance provided 
under Chapter 59A, Article 23 NMSA 1978 shall be made available only upon the request of,and to 
employers of employees with such coverage within sixty days of an employer's written request for 
such information, provided the employer's coverage extends to no,less than twenty-five individual 
employees, regardless of whether family coverage is included. In providing such utilization data, 
carriers shall not reveal information that allows identification of an individual employee or the 
employee's family or the specific conditions for which coverage was provided. 


History: Laws 2003, ch. 252, § 1. art. IV, § 23, was effective June 20, 2003, 90:days after 
Effective dates. — Laws 20038, ch. 252 contained no adjournment of the legislature. Re 
effective date provision, but, pursuant to N.M. Const., 
i 


59A-23-11. Private health insurance cooperatives; incorporation. ; 


A. A person may form a cooperative to purchase employer health benefit plans. A cooperative 
shall be organized as a nonprofit corporation and has the rights and duties provided by the Non- 
profit Corporation Act [53-8-1 NMSA 1978]. 

B, Two or more large employers or small employers or any combination of large employers and 
small employers with an aggregate of fifty or more full-time-equivalent employees may purchase 
group health benefit plans pursuant to Chapter 59A, Article 23 NMSA 1978. 

C. A carrier shall not form, or be a member of, a cooperative. A carrier may associate with a 
sponsoring entity, such as a business association, chamber of commerce or other organization rep- 
resenting employers or serving an analogous function, to assist the sponsoring entity in forming a 
cooperative. 

D, A cooperative shall: 

(1) arrange for group health benefit plan coverage for employer groups that participate 
in the cooperative by contracting with carriers pursuant to Chapter 59A, Article 23 NMSA 1978; 

(2) collect premiums to cover the cost of: 

(a) group health benefit plan coverage purchased through the cooperative; and 
(b) the cooperative's administrative expenses; 

(3) establish administrative and accounting procedures for the operation of the coopera- 
tive; 

(4) establish procedures under which an applicant for or participant in group health ben- 
efit plan coverage issued through the cooperative may have a grievance reviewed by an impartial 
person; 

(5) contract with carriers to provide services to employers covered through the coopera; 
tive; and 

(6) develop and implement a plan to maintain public awareness of the cooperative and 
publicize the eligibility requirements for, and the procedures for enrollment in, group health ben- 
efit plan coverage through the cooperative. 

E. A cooperative may negotiate the premiums paid by its members. 

F. Notwithstanding the provisions of Subsections B and C of this section, a cooperative may 
restrict membership to employers within a single industry grouping as defined by the most recent 
edition of the United States census bureau's North American Industry Classification System. 

G. A carrier shall issue health benefit plan coverage for the cooperative through a licensed 
agent marketing the coverage in accordance with the provisions of Chapter 59A, Article 23 NMSA 
1978. 
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H. The members of a cooperative shall be considered. a single risk pool. 

I,.-A cooperative may make available to its members more than one group health benefit plan, 
but each plan shall be made available to all employees covered by the cooperative. 

J. The provisions of this section do not limit or restrict a small or large employer's access to 
health benefit plans pursuant to the Insurance Code [59A-1-1 NMSA 1978]. 

K. A group health benefit plan provided through a cooperative shall provide coverage for dia- 
betes equipment, supplies and services. 

L. Acarrier may elect not to participate in a cooperative. The carrier may elect to participate 
in one or more cooperatives and may select the cooperatives in which the carrier will participate. 

M. Acooperative shall not self-insure or self-fund any health benefit plan or portion of a plan. 

N. A cooperative may contract only with a carrier that demonstrates that the carrier: 

(1). is.in good standing with the division; 

(2) has the capacity to administer health benefit plans; 

(3) is able to monitor and evaluate the quality and cost-effectiveness of care and appli- 
cable procedures; 

(4) is able to conduct utilization management and establish applicable procedures and 
policies; 

(5) is able to ensure that enrollees have adequate access to health care providers, includ- 
ing adequate numbers and types of providers; 

(6) has a satisfactory grievance procedure and is able to respond to enrollees' calls, ques- 
tions and complaints; and 

(7) has financial capacity, either through satisfying financial solvency standards that the 
superintendent shall set or through appropriate reinsurance or other risk-sharing mechanisms. 

O. A cooperative is not a carrier or an insurer, and an employee of the cooperative shall not be 
required to be licensed as an agent or broker pursuant to the provisions of the Insurance Code. 
This exemption from licensure includes a cooperative that acts to provide information about and 
to solicit membership in the cooperative. 

P. A cooperative shall register as a cooperative with the insurance division in accordance with 
division rules. 

Q. For the purposes of this section: 

(1) "carrier" means a person that is subject to licensure by the superintendent or subject 
to the provisions of the Insurance Code and that provides one or more health benefit or insurance 
plans in the state; 

(2). "large employer" means a person, firm, corporation, partnership or association actively 
engaged in business that, on at least fifty percent of its working days during either of the two pre- 
ceding years, employed no fewer than fifty-one employees eligible for employer-sponsored cover- 
age; provided that: 

(a) in determining the number of eligible employees, the spouse or dependent of an 
employee may, at the employer's discretion, be counted as a separate employee; 

(b) companies that are affiliated companies or that are eligible to file a combined tax 
return for purposes of state income taxation shall be considered one employer; 

(c) in the case of an employer that was not in existence throughout a preceding calen- 
dar year, the determination of whether the employer is a small or large employer shall be based on 
the average number of employees that it is reasonably expected to employ on working days in the 
current calendar year; and 

(d) the employer does not self-insure; and © 

(3) "small employer" means a person, firm, corporation, partnership or association actively 
engaged in business that, on at least fifty percent of its working days during either of the two pre- 
ceding years, employed no less than two and no more than fifty employees eligible for employer- 
sponsored coverage; provided that: 

(a) in determining the number of eligible employees, the spouse or dependent) of an 
employee may, at the employer’ s discretion, be counted as a separate employee; 

(b) companies that are affiliated companies or that are eligible to file a Sombihed tax 
return for purposes of state income taxation shall be considered one employer; 
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(c) in the case of an employer that was not in existence throughout a preceding calen- 
dar year, the determination of whether the employer is a small or large employer shall be based on 
the average number of employees that it is reasonably expected to employ on Werking days in the 
current calendar year; and . : ) 

(d) the employer does not self-insure. 


History: Laws 2011, ch. 34, § 2. IV, § 23, was effective ate 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 34 contained no ef- adjournment of the legislature. 
fective date provision, but, Peay to N.M. Const., art. 


59A-23- 12. Prescription dite prior ss UthgeteAtiont protocols. 5 


A. After January 1, 2014, an insurer shall accept the uniform prior authorization forha devel- 
oped pursuant to Sections 2 [59A-2-9.8 NMSA 1978] and 3 [61-11-6.2 NMSA.1978] of his 2013 act 
as sufficient to request prior authorization for prescription drug benefits. 

B. No later than twenty-four months after the adoption of national standards ‘for site ieee 
prior authorization, a health insurer shall exchange prior authorization requests with Praveen 
who have e-prescribing capability. 

C. If an insurer fails to use or accept the uniform prior authorization form or fails to Bauone 
within three business days upon receipt of a uniform prior authorization form, the prior authoriza- 
tion request shall be deemed to have been granted. 

D. As used in this section, "insurer": 

(1) » means: 
(a): an insurer; 
(b) anonprofit health service provider; 
(c) ahealth maintenance organization; 
(d) amanaged care organization; or 
(e) a provider service organization; and 
(2). does not include: A 
(a) aperson that delivers, issues for jalivety or renews an individual panies intended 
to supplement major medical group-type coverages such as medicare supplement, long-term care, 
disability income, specified disease, ep wwhins hospital igh or other limited- benefit 
health insurance policy; 


(b) aphysician ora piijsibieny: group to which a Helthi insurer has delegated Sciahadad 


risk for prescription drugs and that does not use a prior authorization process for sini thi 
drugs; or 

(c) an insurer or “its affiliated providers, if the insurer owns ahd operates its pharma- 
cies and does not use a prior authorization process for prescription drugs. 


History: Laws 2013, ch. 170, § 6. : IV, § 238, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch, 170 contained: no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


59A-23-12.1. Prescription drug coverage; step therapy protocols; 
clinical review criteria; exceptions. 


A. Each group or blanket health insurance policy, health care plan and certificate of health 
insurance delivered or issued for delivery in this state that. provides a prescription drug ben- 
efit for which any step therapy protocols are required shall establish clinical review criteria 
for those step therapy protocols. ,The clinical review criteria shall be based on clinical:practice 
guidelines that: 

(1) .recommend that, the prescription drugs subject to step race protocols be taken i in 
the specific sequence required by the step therapy protocol; ., ) 3 

(2) are developed and endorsed by an interdisciplinary panel of pec that manages c con- 
flicts of interest among the members of the panel of experts by: 
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(a) requiring members to: 1) disclose any potential conflicts of interest with insurers, 
health maintenance organizations, health care plans, pharmacy benefits managers and any other 
entities; and 2) recuse themselves if there is a conflict of interest; and 

(b) using analytical and methodological experts to provide objectivity in data analysis 
and ranking of evidence through the preparation of evidence tables and facilitating consensus; 

(3) are based on high-quality studies, research and medical practice; 

(4) are created pursuant to an explicit and transparent process that: 

(a) minimizes bias and conflicts of interest; 

(b) explains the relationship between treatment options and outcomes; 

(c) rates the quality of the evidence supporting recommendations; and 

(d) considers relevant patient subgroups and preferences; and 

(5) take into account the needs of atypical patient populations and diagnoses. 

B. In the absence of clinical guidelines that meet the requirements of Subsection A of this sec- 
tion, peer-reviewed publications may be substituted. 

C. When a health insurance policy, health care plan or certificate of insurance restricts cover- 
age of a prescription drug for the treatment of any medical condition through the use of a step 
therapy protocol, an insured and the practitioner prescribing the prescription drug shall have ac- 
cess to a clear, readily accessible and convenient process to request a step therapy exception deter- 
mination. An insurer may use its existing medical exceptions process in accordance with the pro- 
visions of Subsections D through I of this section to satisfy this requirement. The process shall be 
made easily accessible for insureds and practitioners on the insurer's publicly accessible website. 

D. An insurer shall expeditiously grant an exception to the health insurance policy's, health 
care plan's or certificate of insurance's step therapy protocol, based on medical necessity and a 
clinically valid explanation from the patient's prescribing practitioner as to why a drug on the 
health insurance policy's, health care plan's or certificate of insurance's formulary that is thera- 
peutically equivalent to the prescribed drug should not be substituted for the prescribed drug, if: 

(1) the prescription drug that is the subject of the exception request is contraindicated or 
will likely cause an adverse reaction by or physical or mental harm to the patient; 

(2) the prescription drug that is the subject of the exception request is expected to be inef- 
fective based on the known clinical characteristics of the patient and the known characteristics of 
the prescription drug regimen; 

(3) while under the insured's current health insurance policy, health care plan or certifi- 
cate of insurance, or under the insured's previous health coverage, the insured has tried the pre- 
scription drug that is the subject of the exception request or another prescription drug in the same 
pharmacologic class or with the same mechanism of action as the prescription drug that is the 
subject of the exception request and that prescription drug was discontinued due to lack of efficacy 
or effectiveness, diminished effect or an adverse event; or 

(4) the prescription drug required pursuant to the step therapy protocol is not in the best 
interest of the patient, based on clinical appropriateness, because the patient's use of the prescrip- 
tion drug is expected to: 

(a) cause a significant barrier to the patient's adherence to or compliance with the 
patient's plan of care; 

(b) worsen a comorbid condition of the patient; or 

(ec) decrease the patient's ability to achieve or maintain reasonable functional ability 
in performing daily activities. 

E. Upon the granting of an exception to a health insurance policy's, health care plan's or cer- 
tificate of insurance's step therapy protocol, an insurer shall authorize coverage for the prescrip- 
tion drug that is the subject of the exception request. | 

F. An insurer shall respond with its decision on an insured's exception request within seventy- 
two hours of receipt. In cases where exigent circumstances exist, an insurer shall respond within 
twenty-four hours of receipt of the exception request. In the event the insurer does not respond to 
an exception request within the time frames required pursuant to this subsection, the exception 
request shall be granted. 

G. An insurer's denial of a request for an exception for step therapy protocols shall be subject 
to review and appeal pursuant to the Patient Protection Act [Chapter 59A, Article 57 NMSA 1978]. 
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H. After an insured has made an exception request in accordance with the provisions of this 
section, an insurer shall authorize continued coverage ofa prescription drug that.is the subject of 
the exception request pending the determination of the exception request. 

I. The provisions of this section shall not be construed to prevent: 

(1) a health insurance policy, health care plan or certificate of insurance from requiring a 
patient to try a generic equivalent of a prescription drug before providing aby Peete for the eRe 
lent brand-name prescription drug; or 

(2) a practitioner from prescribing a prescription drug that. the practitioner has dates 
mined to be medically necessary. 

J. The provisions of this section hala apply only toa health insurance policy, health care plan 
or certificate of.insurance delivered, issued for delivery or renewed on or after January 1, 2019. 

K. The superintendent shall promulgate rules as may be necessary to appropriately aap 
ment the provisions of this section. 

L. Nothing in this section shall be interpreted to interfere with the superintendent's mabninee 
to regulate prescription drug coverage benefits under other state and federal law. 

M. As used in this section, "medical necessity" or "medically necessary" means health care ser- 
vices determined by a practitioner, in consultation with the insurer, to be appropriate or necessary, 
according to: 

(1)\:any applicable, generally accepted siindinles and practices of good medical care; 

(2) . practice guidelines developed by the federal government)or national or) Te 
medical societies, boards or associations; or . 

(3) any applicable clinical protocols or practice aiidelidied developed by thei insurer consis- 
tent with federal, national and professional practice guidelines, These standards shall be applied 
to decisions related to the diagnosis or direct care and treatment of a physical or behavioral health 
condition, illness, injury or disease. ) 


History: Laws 2018, ch. 9, § 4. IV, § 23, was effective May 16, 2018, 90 days after the ad- 
Effective dates. — Laws 2018, ch. 9 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


59A-23-12.2. Pharmacist prescriptive authority services; 
reimbursement parity. 


An insurer shall reimburse a participating provider that is a certified pharmacist clinician or 
pharmacist certified to provide a prescriptive authority service who provides a service pursuant to 
a health insurance plan, policy or certificate of health insurance at the standard contracted rate 
that the health insurance policy, health care plan or certificate of health insurance reimburses, for 
the same service pursuant to that policy, plan or certificate, any licensed physician or physician 


assistant licensed pursuant to the Medical Practice Act [Chapter 41, Article 5 NMSA 1978] or ~ 
any advanced practice certified nurse practitioner licensed pursuant to the Nursing Practice Bau. | 


[Chapter 61, Article 3 NMSA 1978]. 


History: Laws 2020, ch. 58, § 4; 2021, ch. 54, § 12. The 2021 amendment, effective June 18, 2021, after 
"Medical Practice Act", deleted "or the Osteopathic Medi- 
cine Act". 


59A-23-13. Pharmacy benefits; prescription synchronization. | 


A. A group or blanket health insurance policy, health care plan or certificate of health insurance 
that is delivered, issued for delivery or renewed in this state and that provides a prescription drug 
or device benefit shall allow an insured to fill or refill a prescription for less than,a thirty-day supply. 
of the prescription drug, and apply a prorated daily copayment or coinsurance for the fill or refill, if: 

(1) the prescribing practitioner or the pharmacist determines the fill or refill to be in the 
best interest of the insured; 

(2) the insured requests or agrees to receive less than a thirty-day supply of the prescrip- 
tion drug; and 
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3d (3) the reduced fill or a is made for the purpose of synchronizing the insured's prescrip- 
tion drug fills. 

B. A group or blanket health insurance policy, health care plan or tortifients of health insur- 
ance that is delivered, issued for delivery or renewed in this state and that provides a He RES 
drug or device benefit shall not; 

(1) deny coverage for the filling of a inoain rbeciuation: when the fillis Rineies in Badinttntie 
with a plan to synchronize multiple prescriptions for the insured pursuant to Subsection A of this 
section established among the insurer, the prescribing practitioner and a pharmacist. The insurer 
shall allow a pharmacy to override any denial indicating that a prescription is being refilled too 
soon for the purposes of medication synchronization; and 

(2) proratea dispensing fee to a pharmacy that fills a prescription with less than a thirty- 
day supply of prescription drug pursuant to Subsection A of this section. The insurer shall pay in 
full a dispensing fee for a partially filled or refilled prescription for each prescription dispensed, 
regardless of any pro-rated Sy Dagoeies or coinsurance that the insured may pay for prescription 
synchronization services. 

History: Laws 2015, ch. 65, § 4. IV, § 23, was effective June 19,2015, 90 days after the 


Effective dates. — Laws 2015, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-23-14, Provider credentialing; requirements; deadline. 


A. The superintendent shall adopt and promulgate rules to provide for a uniform and efficient 
provider credentialing process. The superintendent shall approve no more than two forms of ap- 
plication to be used for the credentialing of providers. 

B, An insurer shall not require a provider to submit information not required by a credential- 
ing application established pursuant to Subsection A of this section. 

C. The provisions of this section apply equally to initial credentialing applications and applica- 
tions for recredentialing. 

D. The rules that the superintendent adopts and promulgates shall require primary credential 
verification no. more frequently than every three years and allow provisional credentialing for a 
period of one year. 

E. Nothing in 'this section shall be construed to require an insurer to credential or provision- 
ally credential a provider. 

F. The rules that'the superintendent adopts and promulgates shall establish that an insurer or 
an insurer's agent shall: 

(1) assess and verify the qualifications of a provider applying to become a participating 
provider within forty-five calendar days of receipt of a complete credentialing application and is- 
sue a decision in writing to the applicant approving or denying the credentialing application; and 

(2) within ten working days after receipt of a credentialing application, send a written no- 
tification, via United States certified mail, to the applicant requesting any information.or support- 
ing documentation that the insurer requires to approve or deny the credentialing application. The 
notice to the applicant shall include a complete and detailed description of all of the information 
or supporting documentation required and the name, address and telephone number of a person 
who serves as the applicant's point of contact for completing the credentialing application process. 
Any information required pursuant to this section shall be reasonably related to the information 
in the application. 

G. An instrer shall reimburse ‘a provider for covered health care services for any claims from 
the proyider that the insurer receives with a date of service more than forty-five calendar days 
after the date on which the insurer received a complete credentialing application for that provider; 
provided that: 

(1) the provider has ‘submitted a complete credentialing application and any supporting 
documentation that the insurer has requested in writing within the time frame established in 
Paragraph (2) of Subsection F of this section; 
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(2) the insurer has approved, or has failed to approve or deny, the applicant's complete 
credentialing application within the time frame established pursuant to Paragraph (1) of Subsec- 
tion F of this section; 

(3) the provider has no past or current dinner selchctiiled or limitations, as reported by the 
New Mexico medical board or another pertinent licensing and regulatory agency, or by a similar 
out-of-state licensing and regulatory entity for a provider licensed in another state; and 

(4) the provider has professional liability insurance or is covered under the Medical Mal- 
practice Act [Chapter 41, Article 5 NMSA 1978]. 

H. A provider who, at the time services were rendered, was not PERE by a practice or group 
that has contracted with the insurer to provide services at specified rates of reimbursement shall 
be paid by the insurer in accordance with the insurer's standard reimbursement rate. 

I, A provider who, at the time services were rendered, was employed by a practice or group that 
has contracted with the insurer to provide services at specified rates of reimbursement shall be 
paid by the insurer in accordance with the terms of that contract. 

J. The superintendent shall adopt and promulgate rules to provide for the resolution of dis- 
putes relating to reimbursement and credentialing arising in cases where credentialing is delayed 
beyond forty-five days after application. 

K. An insurer shall reimburse a provider pursuant to sibuections G, H and I of this section 
until the earlier of the following occurs: 

(1) the insurer's approval or denial of the provider's complete credentialing application; or 

(2) the passage of three years from the date the insurer received the provider's complete 
credentialing application. 

L. As used in this section: 

(1) "credentialing" means the process of obtaining and verifying information about a pro- 
vider and evaluating that provider when that provider seeks to become a participating provider; and 

(2) "provider" means a physician or other individual licensed or otherwise authorized to 
furnish health care services in the state. 


History: Laws 2015, ch. 111, § 2; 2016, ch. 20, § 3. insurer has", added "approved, or has", and after "Subsec- 

The 2016 amendment, effective. May. 18, 2016, tion", deleted "E" and added "F"; added a new Subsection 
amended credentialing requirements for health care pro- © __—~-H and redesignated former Subsections G, H, I and J as 
viders and amended reimbursement procedures for cer- Subsections I, J, K and L, respectively; in Subsection I, 
tain providers; in Subsection A, in the second sentence, deleted "In cases where", after "A provider", deleted "is 
after "The", deleted "rules shall establish a single creden- joining an existing" and added "who, at the time’services 
tialing application form" and added "superintendent shall were rendered, was employed by a", and after "has con- 
approve no more than two forms of application to be used"; tracted", deleted "reimbursement rates with an insurer, 
in Subsection B, after "not required by", deleted "the uni- the insurer shall pay the provider" and added "with the 
form" and added "a"; in Subsection C, after "equally to", insurer to provide services at specified rates of reimburse- 
added "initial"; in Subsection D, after "promulgates", de- ment shall be paid by the insurer"; and in Subsection K, 
leted "pursuant'to Subsection A of this section", and after in the introductory sentence, after "pursuant to", deleted 
"every three years", added "and allow provisional creden- "the circumstances set forth in Subsection F" and added 
tialing for,a period of one year"; added new Subsection E . "Subsections G, H and I", and. in Paragraph (2), after "date 
and redesignated former Subsections E and F as Subsec- the", deleted "carrier" and added "insurer", 
tions F and G, respectively; in Subsection F, in the intro- Applicability. — Laws 2016, ch. 20, § 7B provided that 
ductory sentence, after "promulgates", deleted "pursuant the provisions of Laws 2016, ch. 20, §§ 2 through 5 apply 
to Subsection A of this section"; in Subsection G,inthein- . to applications for provider credentialing made.on or after 
troductory paragraph, deleted "Except as provided pursu- January 1, 2017. 
ant to Subsection G of this section", after "health care ser- Temporary provisions, — Laws 2016, ch. 20, § 6 pro- 
vices", deleted "in accordance with the carrier's standard vided that the superintendent of insurance shall promul- 
reimbursement rate”, in Paragraph (1), after "Subsection", gate rules to implement the provisions of Laws 2016, ch. 
deleted "E" and added "F", in Paragraph (2), after "the 20 no later than September 1, 2016. 


59A-23-15. Physical rehabilitation services; limits on cost sharing. 


A. A group or blanket health insurance policy, health care plan or certificate of health insur- 
ance that is delivered, issuéd for delivery or renewed in this state shall not impose a ‘member cost 
share for physical rehabilitation services that is greater than that for primary care services on a 
coinsurance percentage basis when coinsurance is applied or on an absolute dollar amount when 
a copay is applied. 

B. As used in this section: 
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(1) "physical rehabilitation services" means services aimed at maximizing an individual's 
level of function, returning to a prior level of function or maintaining or slowing the decline of 
function, which services are provided by or under the direction of a licensed physical therapist, 
occupational therapist or speech therapist; and 

(2) “primary care services" means the first level of basic or general health care for a per- 
son's health needs, including diagnostic and treatment services, initiation of referrals for other 
health care services and maintenance of the continuity of care when appropriate. 


History: Laws 2019, ch. 188, § 3. Effective dates. — Laws 2019, ch. 188, § 6 made Laws 
2019, ch. 188, § 3 effective January 1, 2020, 


59A-23-16. Behavioral health services; elimination of cost sharing. 


A. Until January 1, 2027, a group or blanket health insurance policy, health care plan or cer- 
tificate of health insurance that is delivered, issued for delivery or renewed in this state that offers 
coverage of behavioral health services shall not impose cost sharing on those behavioral health 
services. 

B. For the purposes of this section: 

(1) "behavioral health services" means professional and ancillary services for the treat- 
ment, habilitation, prevention and identification of mental illnesses, substance abuse disorders 
and trauma spectrum disorders, including inpatient, detoxification, residential treatment and par- 
tial hospitalization, intensive outpatient therapy, outpatient and all medications, including brand- 
name pharmacy drugs when generics are unavailable; 

(2) "coinsurance" means a cost-sharing method that requires a covered person to pay a 
stated percentage of medical expenses after any deductible amount is paid; provided that coinsur- 
ance rates may differ for different types of services under the same group or blanket health insur- 
ance policy, health care plan or certificate of health insurance; 

(3) "copayment" means a cost-sharing method that requires a covered person to pay a 
fixed dollar amount when health care services are received, with the insurer paying the balance 
of the allowable amount; provided that there may be different copayment requirements for differ- 
ent types of services under the same group or blanket health insurance policy, health care plan or 
certificate of health insurance; and 

(4) "cost sharing" means a copayment, coinsurance, deductible or any other form of finan- 
cial obligation of a covered person other than a premium or a share ofa premium, or any combi- 
nation of any of these financial obligations, as defined by the terms of a group or blanket health 
insurance policy, health care plan or certificate of health insurance. 


‘History: Laws 2021, ch. 186, § 7. Effective dates. — Laws 2021, ch. 186, § 11 made 
Laws 2021, ch. 136, § 7 effective January 1, 2022. 
ARTICLE 23A 
Long-Term Care Insurance 
Sec. Sec. 
59A-23A-1. Short title, 59A-23A-8, TAbaAbSabability period. 
59A-23A-2. Purpose. 59A-23A-9, Authority to promulgate regulations. 
59A-23A-3, Scope. 59A-23A-10. Penalties. 
59A-23A-4, Definitions. 59A-23A-11. Filing requirements for advertising. 
59A-23A-5. Extraterritorial jurisdiction; group long- 59A-23A-12. Medicaid long-term. care partnership pro- 
term care insurance. gram; certification of policies; rulemaking. 
59A-23A-6, Long-term care insurance; standards; re- 59A-23A-13. Licensed producers; qualified state long- 
quirements, term care partnership program; disclosures 


59A-23A-7. Preexisting condition; definition; coverage. 
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59A-23A-1. Short title. 
Chapter 59A, Article 283A NMSA 1978 may be: cited as the "Long-Term Care Insurance Law". 


The 1998 amendment, effective June 18, 1993, re- 


wrote this section, which formerly read: "This act may be 
cited as the ‘Long-Term Care sata Act." 


History: Laws 1989, ch, 136, § 1; 1993, ch. 126, § 6. 


59A-23A-2. Purpose. 


The purpose of the Long-Term Care Insurance Law is to promote the public interest in and the 
availability of long-term care insurance policies, protect applicants for long-term care insurance 
from unfair or deceptive sales or enrollment practices, establish standards for long-term care in- 
surance, facilitate public understanding and comparison of long-term care insurance policies and 
facilitate flexibility and innovation in the development of long-term care insurance coverage. 


The 1993 amendment, effective June 18, 1993, substi- 
tuted "Law" for "Act", 


History: Laws 1989, ch. 136, § 2; 1998, ch. 126, § 7. 


59A-23A-3. Scope. . 


_ The provisions of the Long-Term Care Insurance Law shall apply to policies, certificates or 
riders delivered or issued for delivery in this state on or after July 1, 1989. The Long-Term Care 
Insurance Law is not intended to supersede any obligations of any entity to comply with the 
substance of any other provision of law, except that laws and regulations designed and intended 
to apply to medicare supplement insurance policies shall not be applied to long-term care insur- 
ance. 


History: Laws 1989, ch. 136, § 3; 1993, ch. 126, § 8. 
The 1993 amendment, effective June 18, 1993, in the 
first sentence, substituted "Law" for "Act", substituted 


substituted "Law" for "Act" in the second sentence; and 
deleted the former last sentence, which read: "A policy 
which is not marketed or offered as long term care insur- 


ance or nursing home insurance is not subject to the pro- 


"in this state" for "renewed or continued", and. substi- _ 
; visions of the Long-Term Care Insurance Act." 


tuted "July 1, 1989" for "the effective date of that act"; 


its 


59A-23A-4. Definitions... 


As used in the Long-Term Care Insurance Law: 
A. "applicant" means: 

(1) in the case of an individual long-term care insurance policy, the person who seeks to 
contract for benefits; and 
(2) in the case of a group long-term care insurance policy, the proposed certificate 
holder; 5 eal 

Bi “certificate” means any certificate issued under a group long-term care insurance policy; 
C. "group long-term care insurance" means a long-term care.insurance policy which is deliv- 
ered or issued for delivery in this state and issued to: 

(1) one or more employers or labor organizations established by one or more employers 
or labor organizations or a combination thereof, for employees or former employees or a combi- 
nation thereof or for members or former members or a combination thereof of the labor organiza- 
tions; 

(2). any professional, trade or occupational association for its members or peril or retired 
members, or a combination thereof, if the association: 

(a) is composed of individuals all of whom are or were actively engaged in the same 
profession, trade or occupation; and ) 
(b) has been maintained in good faith for purposes Wits than obtaining insurance; 

(3) an association or a trust or the trustees of a fund established, created or maintained 

for the benefit of members of one or more associations. Prior to advertising, marketing or offering 


968 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


—— a 


59A-23A-4 LONG-TERM CARE INSURANCE 59A-23A-4 


such policy within this state, the association or associations, or the insurer of the association or 
associations, shall file evidence with the superintendent that the association or associations have 
at the outset a minimum of twenty-five persons and have been organized and maintained in good 
faith for purposes other than that of obtaining insurance; have been in active existence for at least 
one year; and have a constitution and bylaws which provided that: 

(a). the association or associations hold regular meetings not less than annually to 
further purposes of the members; 

(b) except for credit unions, the association or associations collect dues or solicit con- 
tributions from members; and 

(ec) the’members rR voting privileges and representation on the governing board 
and committees. 

Sixty days after such filing the association or naadéfaltiatis will be aechied to satisfy such organi- 
zational requirements, unless the superintendent finds that the association or associations do not 
satisfy those organizational requirements; or 

(4) agroup other than as described in Paragraph (1), (2) or (3) of this subsection, subject to 
a finding by the superintendent that: 
(a) the issuance of the group policy is not contrary to the best interest of the public; 
(b) the issuance of the group policy would result in economies of acquisition or admin- 
istration; and 
(c). the benefits are reasonable in relation to the premiums charged; 

D. "long-term care insurance" means any insurance coverage advertised, marketed, offered 
or designed to provide coverage for not less than twelve consecutive months for each covered 
person on an expense incurred, indemnity, prepaid or other basis for one or more necessary 
or medically necessary diagnostic, preventive, therapeutic, rehabilitative, maintenance or per- 
sonal care services, provided in a setting other than an acute care unit of a hospital, including 
group and individual annuities and life insurance policies. or riders which provide directly or 
which supplement long-term care insurance, and policies or riders which provide for payment 
of benefits based upon cognitive impairment or the loss of functional capacity. Long-term care 
insurance may be issued by insurers; fraternal benefit societies; nonprofit health insurers; pre- 
paid health plans; health maintenance organizations or any similar organization to the extent 
they are otherwise authorized to issue life or health insurance. Long-term care insurance shall 
not include any insurance policy which is offered primarily to provide basic medicare supple- 
ment coverage, basic hospital expense coverage, basic medical-surgical expense coverage, hos- 
pital confinement indemnity coverage, major medical expense coverage, disability income or re- 
lated asset-protection coverage, accident only coverage, specified disease or specified accident 
coverage or limited benefit health coverage. With regard to life insurance, this term does not 
include life insurance policies which accelerate the death benefit specifically for one or more of 
the qualifying events of terminal illness, medical conditions requiring extraordinary medical in- 
tervention or permanent institutional confinement, and which provide the option of a lump-sum 
payment for those benefits and in which neither the benefits nor the eligibility for the benefits is 
conditioned upon the receipt. of long-term care. Notwithstanding any other provision contained 
herein, any product advertised, marketed or offered as long-term care insurance shall be subject 
to the provisions of this article; 

E.. "long-term care insurance policy" means an individual or group policy or an individual or 
group certificate of health insurance issued pursuant to the provisions of Chapter 59A, Articles 22, 
23, 44, 46 and 47 NMSA 1978; and 

F. "rider" means any additional long-term care coverage provision added to any typeof policy 
by issuance of an amending document. 


History: Laws 1989, ch. 136, § 4; 1993, ch. 126, § 9. discretion of the superintendent, may be subject to the is- 
The 1993 amendment, effective June 18, 1993, substi- suance of a group long-term care insurance policy", added 
tuted "Law" for "Act" in the introductory language; in Sub- Paragraph (4), and made a minor stylistic change in Para- 


section C, substituted the present language in Paragraph graph (2); and rewrote Subsection D, 
(3) for "any other substantially similar group which, in the . 
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59A-23A-5. Extraterritorial guresdiction group sae es care 
° insurance, 


No group long-term care insurance coverage may be.offered to a resident of this state under 
a group policy issued in another state to a group described in Paragraph (4) of Subsection C of 
Section 59A-23A-4 NMSA 1978, unless the superintendent has astermined prior to the offer 
that: 

A. the coverage meets the requirements of Chapter 59A, Article 23A NMSA 1978 ane any 
regulations pertaining thereto, or the insurance commissioner of another state having statutory 
and regulatory long-term care insurance requirements substantially similar to those! adopted in 
New Mexico has determined that such requirements have been met; and 

B. the requirements of Section 59A-23-8 NMSA 1978 have been met. 


History: 1978 Comp., § 59A-23A-5, enacted by Laws Laws 1989, ch. 1386, § 5, and enacted a new section, effec- 
1998, ch, 126, § 10, tive June 18, 1993, 

Repeals and reenactments. — Laws 1993, ch. 126, § 
10 repealed former 59A-23A-5 NMSA 1978, as enacted by 


59A-23A-6. Long-term care insurance; standards; requirements. 


A. The superintendent may promulgate regulations in accordance with the provisions of Sec- _ 
tion 59A-2-9 NMSA 1978 that include standards for full and fair disclosure setting forth the man- 
ner, content and required disclosures for the sale of long-term care insurance policies, certificates 
and riders, terms of renewability, initial and subsequent conditions of eligibility, nonduplication 
of coverage provisions, coverage of dependents, preexisting conditions, levels of care, termination 
of insurance, continuation or conversion, probationary periods, limitations, exceptions, reductions, 
elimination periods, requirements for replacement, recurrent conditions and definitions of terms. 

B. Long-term care insurance policies and certificates shall’contain the standard provisions set 
forth in Sections 59A-22-2, 59A-22-4, 59A-22-8 through 59A-22-15, 59A-22-18, 59A-22-20, 59A- 
22-21, 59A-22-28, 59A-22-25, 59A-23-3, 59A-44-19, 59A-46-8 and 59A-47-24 NMSA 1978 and pro- 
visions concerning preexisting conditions in accordance with Section 59A-23A-7 NMSA 1978. 

C. No long-term care insurance policy, certificate or rider shall: 

(1) be canceled, nonrenewed or otherwise terminated on the grounds of the age or the de- 
terioration of the mental or physical health of the insured individual or certificate holder; 

(2) contain a provision establishing a new waiting period in the event existing coverage is 
converted to or replaced by a new or other form within the same company, except with respect to 
an increase in benefits voluntarily selected by the insured individual or group policyholder; 

(3) provide coverage for skilled nursing care only; . 

(4) provide significantly more ELE, for skilled care ina facility than coverage for lower 
levels of care; 

(5) condition eligibility for any benefits on a prior hospitalization or institutionalization 
requirement or limit or restrict eligibility for any benefits based on such prior requirement or con- 
dition eligibility for any benefits other than waiver of premium, post-confinement, post -acute care 
or recuperative benefits on a prior institutionalization requirement; 

(6) provide post-confinement, post-acute care or recuperative benefits unless such benefits 
are clearly labeled in a separate paragraph of the policy or certificate entitled "Limitations or Con- 
ditions on Eligibility for Benefits" such limitations or conditions, including any required number 
of days of confinement; or . Wi tad :, 

(7) condition eligibility of non-institutional benefits on the prior receipt of institutional 
care involving a stay of more than thirty days. 

D. The superintendent may promulgate regulations in accordance with the provisions of 
Section 59A-2-9 NMSA 1978 establishing loss ratio standards, minimum reserve standards, 
nonforfeiture standards and rate stabilization standards for long-term care insurance policies, 
provided that a specific reference to long-term care insurance policies is contained in the regu- 
lations. 
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EK. A long-term care insurance policy, certificate or rider; except an employer group policy, cer- 
tificate or rider, shall have a notice prominently printed on the first page of the policy, certificate 
or rider, or attached thereto, stating in substance that the policyholder or. certificate holder has 
the right to return the policy, certificate or rider within thirty days of its delivery and to have the 
premium refunded within thirty days of the return of the policy, certificate or rider if, after exami- 
nation of the policy, certificate or rider, the policyholder or certificate holder is not satisfied for any 
reason. 

FA certificate delivered or issued for delivery in this state shall #, igh 

(1) a description of the principal benefits and coverage provided in the policy; and 

(2) a statement of the principal exclusions, reductions and limitations contained in the 
policy. 

_G. .No long-term care insurance policy, certificate or rider shall be advertised, marketed or of- 
fered 'as long-term care or nursing home insurance unless it complies with the provisions of the 
Long-Term Care Insurance Law. 

H. Long-term care insurance policies, certificates and riders shall be filed in accordance with 
the provisions of Chapter 59A, Articles 18, 22, 23, 44, 46 and 47 NMSA 1978. 

I. An outline of coverage shall be delivered to a prospective applicant for long-term care insur- 
ance at the time of initial solicitation through means which prominently direct the attention of the 
recipient to the document and its purpose. 

J. The superintendent shall prescribe a “standard format, including style, arrangement and 
overall appearance, and the content of an outline of coverage. 

K. In the case of agent solicitations, an agent must deliver the outline of coverage prior to the 
presentation of an application or enrollment form. 

L. In the case of direct response solicitations, the outline of coverage must be presented in con- 
junction with any application or enrollment form. 

M. The outline of coverage shall include: 

(1) a description of the principal benefits and coverage provided in the policy; 

(2) ‘a statement of the principal exclusions, reductions and limitations contained in the 
policy; ' 

(3) a statement of the terms under which the policy or certificate, or both, may be contin- 
ued in force or discontinued, including any reservation in the policy of a right to change premium; 
continuation or conversion provisions of group coverage shall be specifically described; 

(4) astatement that the outline of coverage is a summary only, not a contract of insurance, 
and that the policy or group master policy contains governing contractual provisions; 

(5) a description of the terms under which the policy or certificate may be returned and 
premium refunded; 

(6) a brief description of the relationship of cost of care and benefits; and 

(7) astatement that the coverage afforded is not medicare supplement coverage. 

N. Acertificate issued pursuant to a group long-term care insurance policy, which policy is de- 
livered or issued for delivery in this state, shall include: 

(1) a description of the principal benefits and coverage provided in the policy; 

(2) a statement of the principal exclusions, reductions and. limitations contained in the 
policy; and 

(3) a statement that the group master policy determines governing contractual provisions. 

O. At the time of policy delivery, a policy summary shall be delivered for an individual life 
insurance policy which provides long-term care benefits within the policy or by rider. In the case 
of direct response solicitations, the insurer shall deliver the policy summary upon the applicant's 
request, but regardless of request shall make such delivery no later than at the time of policy de- 
livery, In addition to complying with all applicable requirements, the summary shall also include: 

(1) an explanation of how the long-term care benefit interacts with other components of 
the policy, including deductions from death benefits; 

(2) an illustration of the amount of benefits, the length of benefit and the guaranteed life- 
time benefits if any, for each covered person; 

(8) any exclusions, reductions and limitations on benefits of long-term care; and 

(4) if applicable to the policy type, the summary shall also include: 
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(a) a disclosure of the effects of exercising other rights under the policy; 
(b) a disclosure of guarantees related to long-term care costs of insurance charges; and 
(c) current and projected maximum lifetime benefits. 

P. Any time a long-term care benefit, funded through a life insurance vehicle by the aciesiceds 
tion of the death benefit, is in benefit payment status, a monthly report shall be provided to the 
policyholder. Such report shall include: 

(1) any long-term care benefits paid out during the month; 

(2) an explanation of any changes in the policy, e.g., death benefits or cash values, due to 
long-term care benefits being paid out; and 

(3) ‘the amount of long-term care benefits existing or remaining. 


History: Laws 1989, ch. 136, § 6; 1993, ch. 126, § 11. Subsection D, substituted "may" for "of insurance shall" 
The 1993 amendment, effective June 18, 1993, sub- near the beginning of the section and inserted "minimum 
stituted "may" for "of insurance shall" in the beginning reserve standards, nonforfeiture standards and rate sta- 


of Subsection A; rewrote Subsections B, C, and J; in bilization standards"; and added Subsections J through P. 


59A-23A-7. Preexisting condition; definition; coverage. 


A. No long-term care insurance policy, certificate or rider, including a group long-term care 
policy or certificate shall use a definition of preexisting condition that is more restrictive than the 
following: "preexisting condition" means a condition for which medical advice or treatment was 
recommended by or received from a provider of health care services within six months preceding 
the effective date of coverage of an insured person. 

B. No long-term care insurance policy, certificate or rider, including a group long-term care 
policy, certificate or rider, shall exclude coverage for a loss or confinement which is the result of a 
preexisting condition unless such loss or confinement begins within six months following the effec- 
tive date of coverage of an insured person, 

C. The definition of preexisting condition as provided in Subsection A of this section does not 
prohibit an insurer from using an application form designed to elicit the complete health history 
of an applicant, and, on the basis of the answers on that application, from underwriting i in accor- 
dance with that insurer's established underwriting standards. 

D. In the policy, certificate or rider, a preexisting condition, regardless of whether it is disclosed 
on the application, need not be covered within six months following the effective date of coverage 
of the insured person. No long-term care insurance policy, certificate or rider may exclude or use 
waivers or riders of any kind to exclude, limit or reduce coverage or benefits for specifically named 
or described preexisting diseases or physical conditions beyond six months following the effective 
date of coverage of the insured person. 


History: Laws 1989, ch. 136, § 7. 


59A-23A-8. Incontestability period. 


A. For a policy or certificate that has been in force for less than six months an insurer may 
rescind a long-term care insurance policy or certificate or deny an otherwise valid long-term care 
insurance claim upon a showing of misrepresentation that is material to the acceptance for coverage. 

B. For a policy or certificate that has been in force for at least six months but less than two 
years an insurer may rescind a long-term care insurance policy or certificate or deny an otherwise 
valid long-term care insurance claim upon a showing of misrepresentation that is both material 
to the acceptance for coverage and which pertains to the condition for which benefits are sought. 

C. After a policy or certificate has been in force for two years it is not contestable upon the 
grounds of misrepresentation alone. Such policy or certificate may be contested only upon a show- 
ing that the insured knowingly and intentionally misrepresented Pelevent facts relating to the 
insured's health. 

D. No long-term care insurance policy or certificate may be field issued based on medical or 
health status. For purposes of this subsection, "field issued" means a policy or certificate issued 
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by an agent or.a third party administrator pursuant to the underwriting authority granted to the 
agent or third party administrator by an insurer. 


EK... If an insurer has paid benefits under the long-term care insurance policy or certificate, the 
benefit payments may not be recovered by the insurer in the event that the policy or certificate is 


rescinded. 


History: 1978 Comp., § 59A-23A-8, enacted by Laws 
1998, ch. 126, § 12. 

Repeals and reenactments. — Laws 1993, ch. 126, 
§ 12 repealed former 59A-23A-8 NMSA 1978, as enacted 
by Laws 1989, ch. 186, § 8, relating to the continuation of 
coverage and conversion, and enacted a new section, ef- 
fective June 18, 1998. For provisions of former section, see 
the 1992 NMSA 1978 on NMOneSource.com. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S,. references. — Rescis- 
sion or cancellation of insurance policy for insured's mis- 
representation or concealment of information concerning 
human immunodeficiency virus (HIV), acquired immuno- 
deficiency syndrome (AIDS) or related health problems, 
15 A.L.R.5th 92. 


59A-23A-9. Authority to promulgate regulations. 


The superintendent shall promulgate regulations in accordance with the provisions of Sec- 
tion 59A-2-9 NMSA 1978 that include minimum standards for marketing practices, agent compen- 
sation, agent testing, penalties and reporting practices for long-term care insurance. 


History: 1978 Comp., § 59A-23A-9, enacted by Laws 
1993, ch. 126, § 13. 


59A-23A-10. Penalties. 


In addition to any other penalties provided by the laws of this state, any insurer.and any agent 
found to haye violated any requirement of this state relating to the regulation of long-term care 
insurance or the marketing of such insurance shall be. subject to a fine of up to three times the 
amount of any commissions paid for each policy involved in the violation or up to ten thousand 
dollars ($10,000), whichever is greater. 


History: 1978 Comp., § 59A-23A-10, enacted by 
Laws 1998, ch. 126, § 14. 


59A-23A-11. Filing requirements for advertising. 


A, Every issuer of long-term care insurance or benefits in this state shall provide a copy of any 
long-term care insurance advertisement intended for use in this state, whether through written, 
radio or television media, to the superintendent for review and approval. The advertisement shall 
comply with all applicable laws of this state and shall be retained by the insurer for at least three 
years from the date the advertisement was first used. 

B. Persons who market long-term care insurance policies, certificates or riders in this state 
shall not advertise any policies or certificates unless: 

(1) the issuer of the policy certificate or rider has provided the superintendent with a copy 
of the advertisement; and 
(2) the superintendent has reviewed and approved the advertisement. 


~ History: 1978 Comp., § 59A-23A-11, enacted by 
Laws 1993, ch. 126, § 15. 


59A-23A-12. Medicaid long-term care partnership program; 
certification of policies; rulemaking. 


A.. The superintendent shall certify an individual or group insurance policy, insurance plan or 
certificate of insurance to be qualified state long-term care insurance partnership program insur- 
ance when the policy, plan or certificate of insurance: 

(1) covers an insured who was a resident of the state when coverage first became effective 
under the policy, plan or certificate; 
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(2) meets the definition of a qualified state long-term care insurance contract pursuant to 
Section 7702B(b) of the federal Internal Revenue Code of 1986; 
(3) was not issued earlier than the effective date of the state plan amendment tbquibed 
pursuant to Section 2 [27-2-12.17 NMSA 1978] of this 2013 act; | 
(4) as of the date of purchase: 
(a) is sold to an individual who is sixty years of age or younger and provides some 
level of inflation protection; 
(b) ig sold to an individual who is between sixty-one and seventy-five years of age and 
provides some level of inflation protection; or 
(c) is sold to an individual who is over seventy-five years of age; and 
” (5) meets all other applicable federal and state laws relating to qualified state long-term 
care insurance partnership programs. 

B. The superintendent shall adopt and promulgate rules establishing the procedures pursuant 
to which the superintendent shall certify an individual or group insurance policy, insurance plan, 
certificate of insurance or rider that is delivered, issued for delivery or renewed in this state as 
qualified state long-term care insurance partnership program insurance. 

C. The superintendent shall consult with the secretary of human services regarding the adop- 
tion of rules regarding reciprocity with respect to individuals who have purchased qualified state 
long-term care insurance partnership program insurance in another state participating in a qaali- 
fied state long-term care insurance partnership program. 

D. The superintendent shall ensure that any licensed producer that sells a policy, plan, certifi- 
cate or rider pursuant to the Long-Term Care Insurance Law demonstrates an understanding of 
qualified state long-term care partnership program insurance and how it relates to other public 
and private coverage of long-term care expenses. ' 

E. The superintendent shall establish by rule the disclosure requirements pursuant to Section 5 
[59-23A-13 NMSA 1978] of this 2013 act regarding the qualified state long-term care partnership 
program for licensed producers that sell or offer for sale an insurance plan, insurance policy or cer- 
tificate of insurance that is intended to qualify as long-term care partnership program insurance. 

F. As used in this section: 

(1) "licensed producer" means an agent, broker or reinsurance intermediary licensed pur- 
suant to the applicable provisions of the Insurance Code; and 

(2) "rider" means a long-term care coverage provision added to any type of insurance plan, 
insurance policy or certificate of insurance. 


History: Laws 2013, ch. 139, $4. IV,, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2018, ch. 189 contained no adjournment of the legislature. 
effective date provision; but, pursuant to N.M. Const., art. 


59A-23A-13. Licensed producers; qualified state long-term care 
partnership program; disclosures 


A. A licensed producer that sells or offers for sale an insurance plan, insurance policy, cer- 
tificate of insurance or rider that is intended to qualify as qualified state long-term care partner- 
ship program insurance shall disclose the availability of qualified state long-term care insurance 
partnership program insurance and outline the requirements and benefits of participation in the 
qualified state long-term care insurance partnership program. 

B. As used in this section: 

(1) "licensed. producer" means an agent, broker or reinsurance intermediary licensed pur- 
suant to the applicable provisions of the Insurance Code; and 

(2) "rider" means a long-term care coverage provision added to any type of insurance plan, 
insurance. policy or certificate of insurance. . 


History: Laws 2013, ch. 189, § 5. I, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 189 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 4 
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59A-23B-1 


MINIMUM HEALTHCARE PROTECTION 


59A-23B-8 


ARTICLE 23B 


Minimum Healthcare Protection 


Sec. 

59A-23B-1. 
59A-23B-2. 
59A-23B-3, 
59A-23B-4, 
59A-23B-5. 
59A-23B-6. 
59A-23B-7. 


Repealed. 
Repealed, 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 


59A-23B-1. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23B-1 NMSA 1978, as enacted by Laws 1991, ch. 111, 
§ 1, relating to short title, effective June 14, 2019. For 


59A-23B-2. Repealed. « 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23B-2 NMSA 1978, as enacted by Laws 1991, ch. 111, § 2, 
relating to purpose, effective June 14, 2019. For provisions 


59A-23B-3. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23B-3 NMSA 1978, as enacted by Laws 1991, ch. 111, § 
3, relating to policy or plan, definition, criteria, effective 


59A-23B-4. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23B-4 NMSA 1978, as enacted by Laws 1991, ch. 111, § 
4, relating to mandated and optional offering of policy 


59A-23B-5. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23B-5 NMSA 1978, as enacted by Laws 1991, ch. 111, 
§ 5, relating to policy or plan disclosure requirements, 


59A-23B-6. Repealed. | 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A-23B-6 
NMSA 1978, as enacted by Laws 1991, ch. 111, § 6, relat- 
ing to forms and rates, approval of the superintendent, 


59A-23B-7. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23B-7 NMSA 1978, as enacted by Laws 1991, ch. 111, § 
7, relating to recordkeeping and reporting requirements, 


59A-23B-8. Repealed. 


Repeals. — Laws 2019, ch, 259, § 22 repealed 59A- 
23B-8 NMSA 1978, as enacted by Laws 1991, ch. 111, § 8, 
relating to continuation of coverage and conversion rights, 
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Sec. 

59A-23B-8. Repealed. 
59A-23B-9. Repealed. 
59A-23B-10. Repealed. 
59A-23B-10.1.. Reserved. 
5§9A-23B-10.2. Repealed. 
59A-23B-11. Repealed. 
59A-23B-12. Repealed. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


of former section, see the 2018 NMSA 1978 on NMOne- 
Source.com. 


June 14, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


or plan, exemption from certain requirements, effective 
June 14, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


effective June 14, 2019. For provisions of former section, 
see the 2018 NMSA 1978 on NMOneSource.com. 


adjusted community rating, effective June 14, 2019. For 
provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


effective June 14, 2019. For provisions of former section, 
see the 2018 NMSA 1978 on NMOneSource.com. 


effective June 14, 2019. For provisions of former section, 
see the 2018 NMSA 1978 on NMOneSource.com. 
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59A-23B-9 


59A-23B-9. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- * 


23B-9 NMSA 1978, as enacted by Laws-1991, ch. 111, § 
9, relating to premium tax exemption, effective June 14, 


59A-23B-10. Repealed. | 
Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 


23B-10 NMSA 1978, as enacted by Laws 1991, ch. 111, § 
10, relating to individuals eligible for medicaid benefits, 


59A-23B-10.1. Rese20 ptrved. 


59A-23B-10.2. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23B-10.2 NMSA 1978, as enacted by Laws 1994, ch. 64, § 
7, relating to coverage of children, effective June 14, 2019, 


59A-23B-11. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23B-11 NMSA 1978, as enacted by Laws 1991, ch, 111, 
§ 11, relating to rules and regulations, effective June 14, 


59A-23B-12. Repealed. 


Repeals. .— Laws 2019, ch. 259, § 22 repealed 59A- 
23B-12 NMSA 1978, as enacted by Laws 20038, ch. 252, § 2, 
relating to employer utilization and loss data availability, 


INSURANCE CODE 
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BA 


2019. For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource.com, 


effective June 14, 2019. For provisions of former section, 
see the 2018 NMSA 1978 on NMOneSource:com. * 


it 


For provisions of former section, see the 2018 NMSA 1978 
on NMOneSource.com.., 


2019. For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource.com. 


effective June 14, 2019.-For provisions of former section, 
see the 2018 NMSA 1978 on NMOneSource.com. 


ARTICLE 23C | : 
Small Group Rate and Renewability. 


Sec. 

59A-23C-1. Short title. 

59A-23C-2. Purpose of act. 

59A-23C-3. Definitions. 

59A-23C-4. Health insurance plans subject to the Small 
Group Rate and Renewability Act. 

59A-23C-5. Repealed. 

59A-28C-5.1. Adjusted community rating. 

59A-23C-6. Provisions on renewability of coverage. 


59A-23C-1. Short title. 


Sec. 

59A-23C-7. Disclosure of rating practices and renewabil- 
} ‘ity provisions. 

59A-23C-7.1, Repealed. 

59A-23C-8. Maintenance of records. 

59A-23C-8.1. Employer utilization and loss data. avail- 

ability. 
59A-23C-9, Discretion of the superintendent. 
59A-238C-10. | Health insurers; direct services, 


Chapter 59A, Article 23C NMSA 1978 may be cited as the "Small Group Rate and’ pasate 


Act". 


History: Laws 1991, ch. 158, § 1; 1994, ch. 75, § 29. 

The 1994 amendment, effective January 1, 1995, sub- 
stituted "Chapter 59A, Article 283C NMSA 1978" for "Sec- 
tions 1 through 9 of this act", 


Appligability — Laws 1994, ch. 75, § 86 made the pro- 
visions of §§ 26 to 34 of the act applicable to all plans and 
policies delivered, issued for Gellvery or renewed on or af- | 
ter January 1, 1995. rzy 
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59A-23C-2 SMALL GROUP RATE AND RENEWABILITY 59A-23C-3 


59A-23C-2. Purpose of act. 


The purpose of the Small Group Rate and Renewability Act is. to.promote the continuing avail- 
ability of health insurance coverage to small employers, to prevent abusive rating practices, to 
require disclosure of rating practices to purchasers, to establish rules for.continuity of coverage for 
employers and covered individuals and to improve the schon and fairness of the small group 
health insurance marketplace. ' it 


History: Laws 1991, ch. 153, § 2. : Renewability Act that is delivered, issued for delivery, re- 

Applicability. — Laws 1991, ch, 1538, § 11 made the newed or continued in this state after July 1, 1991 and pro- 
provisions of the act applicable to each health benefit plan vided that the date a plan is continued or renewed is the 
for a small ae under the Small Group Rate and first rating period that commences after June 14, 1991.. 


59A-23C-8. Definitions. 


As) used i in the Small Group Rate and Renewability Act: 

A. "actuarial certification" means a written statement by a member of the American acad- 
emy of actuaries or another individual acceptable to the superintendent that a small employer 
carrier is in compliance with the provisions of Section 59A-23C-5 NMSA.1978, based upon the 
person's examination, including a review of the appropriate records and of the actuarial as- 
sumptions and methods used by the carrier in establishing premium rates for applicable health 
benefit plans; . 

B, "base premium rate" means, for each class of business as to a rating period, the lowest pre- 
mium rate charged: under a rating system for that class of business by the small employer carrier 
to small employers with similar case characteristics for health benefit plans with the same or 
similar caverage; 

C. "carrier" means any person who provides health i Insurance in this state. For the purposes of 
the Small Group Rate and Renewability Act, "carrier" or "insurer" includes a licensed insurance 
company,-a licensed fraternal benefit society, a prepaid hospital or medical service plan, a health 
maintenance organization, a nonprofit health care organization, a multiple employer welfare ‘ar- 
rangement or any other person providing a plan of health insurance subject to state insurance 
regulation; 

D. . "case soaratatieties! means demographic or other selaifeat characteristics of a small em- 
ployer, as determined by a small employer carrier, that, are considered by the carrier,in the de- 
termination of premium rates for the small employer, but "case characteristics" does not include 
claim experience, health status and duration of coverage since issue; 

E. "class of business" means all small employers as shown on the records of the small employer 
carrier. A separate class of business may be established by the small employer carrier on the basis 
that the applicable health benefit plans have been acquired from another small employer carrier 
as a distinct grouping of plans; 

F. "creditable coverage" means, with respect to an:individual, coverage of the individual pursu- 
ant to: 

(1) -a group. health plan; 

(2) health insurance coverage; 

(8) Part A or Part B of Title 18 of the Social Security Act; 

(4). Title 19 of the Social Security Act except coverage consisting solely of benefits pursu- 
ant to Section 1928 of that title; 

“ (6) 10 USCA Chapter 55; 

(6) a medical care program of the Indian health service or of an Indian nation, tribe or 
pueblo; © 

(7) ' the bre ba Hilt Health Insurance Pool Act [Medical Insurance Pool Act] [Chap- 
ter 59A, Article 54 NMSA 1978]; 

(8) a health plan offered pursuant to 5 USCA Chapter 89; 

_(9) a public health plan as defined in federal regulations; or 


977 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-23C-3 INSURANCE CODE 59A-23C-3 


(10) a health benefit plan offered pursuant to Section 5(e) of the federal Peace Corps 
Act; ; 

G. "department" means the department of insurance; 

H. "group health plan" means an employee welfare benefit plan as defined Section 3(1) of the 
Employee Retirement Income Security Act of 1974 to the extent that the plan provides medical 
care and including items ‘and services paid for as medical care to employees or their dependents 
as defined under the terms of the plan directly or through insurance, reimbursement or other- 
wise; 

I. “health benefit plan" or "plan" means any hospital or medical expense incurred policy or cer- 
tificate, hospital or medical service plan contract or health maintenance organization subscriber 
contract. "Health benefit plan" does not include accident-only, credit, dental or disability income 
insurance, medicare supplement coverage, coverage issued as a supplement to liability insurance, 
workers' compensation or similar insurance or automobile medical-payment insurance; . 

J. "index rate" means, for each class of business for small employers with similar case charac- 
teristics, the arithmetic avero ae of the zc base premium rate and the corresponding high- 
est premium rate; 

K. "late enrollee" means, with respect to coverage under'a group health plan, a participant or 
beneficiary who enrolls under the plan other than during: 

(1) the first period in which the individual is eligible to enroll under‘the plan; or 
(2) a special enrollment period pursuant to Sections 8 and 9 [59A-23A-8 and 59A-23A-9 
NMSA 1978] of the Health Insurance Portability Act; 

L, "new business premium rate" means, for each class of business as toa rating period, the pre- 
mium rate charged or offered by the small employer carrier to small employers with similar case 
characteristics for newly issued health benefit plans with the same or similar coverage; 

M. "rating period" means the calendar period for which premium rates established by a ats 
employer carrier are assumed to be in effect, as determined by the small employer carrier; 

N. "small employer" means any person, firm, corporation, partnership or association actively 
engaged in business who, on at least fifty percent of its working days during either of the two pre- 
ceding years, employed no less than two and no more than fifty eligible employees; provided that: 

(1) in determining the number of eligible employees, the spouse or dependent of an em- 
ployee may, at the employer's discretion, be counted as a separate employee; 

(2) companies that are affiliated companies or that are eligible to file a combined tax re- 
turn for purposes of state income taxation shall be considered one employer; and 

(3) in the case of an employer that was not in existence throughout a preceding calendar 
year, the determination of whether the employer is a small or large employer shall be based on 
the average number of employees that it is reasonably expected to agalce on working days in the 
current calendar year; 

O: "small employer carrier" means any insurer that offers health benefit plans covering the 
employees of a small employer; and 

P. "superintendent" means the superintendent of insurance. 


History: Laws 1991, ch. 1538, § 8; 1994, ch. 75, § 30; subsections accordingly, and in Subsection N, substituted 


1997, ch. 243, § 22. "either of the. two preceding years" for "the preceding 
Bracketed material. — The bracketed material was year" and added Paragraph (3). 
inserted by the compilerand is not part of the law. The The 1994 amendment, effective January 1, 1995, 
name of the Comprehensive Health Insurance Pool Act substituted "59A-23C-5 NMSA 1978" for "5 of the Small 
was changed to the Medical Insurance Pool Act by Laws Group Rate and Renewability Act" in Subsection A; de- 
2001, ch. 352, § 1. leted "are not case characteristics for the purposes of the 
Cross references. — For Titles 18 and 19 of the fed- law" at the end of Subsection D, and in the same subsec- 
eral Social Security Act, referred to in Paragraphs F(3) tion inserted "but ‘case characteristics’ does not include"; 
and F(4), see 42 U.S.C. § 1395 et seq. and 42 U.S.C. § 1396 rewrote Subsection E; inserted "medicare supplement 
et seq., respectively. coverage," in Subsection G; rewrote and redesignated 
For Section 1928 of Title 19, see 42 U.S.C. § 1396s. the provisions of Subsection K: and substituted "that" for 
For Section 5(e) of the federal Peace Corps Act, see 22 "which" in Subsection L. » ~ 
U.S.C. 2504(e). Applicability. — Laws 1994, ch: 75, § 36 makes the 
For Section 3(1) of the federal Employee Retirement In- provisions of §§ 26 to 34 of the act applicable to all plans 
come Security Act (ERISA), see 29 U.S.C, § 1002(1), ‘ and policies delivered, issued for delivery or renewed on or 
The 1997 amendment, effective April 11, 1997, after January 1, 1995. 


added Subsections F, H, and K, redesignated the former 
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59A-23C-4 SMALL GROUP RATE AND RENEWABILITY 59A-23C-5.1 


59A-23C-4. Health insurance plans subject to the Small Group Rate and 
. Renewability Act. 


A. Except as provided in Subsections B and C of this section, the provisions of the Small Group 
Rate and Renewability Act apply to any health benefit plan that provides coverage to one or more 
employees of a small employer. 

B. The provisions of the Small Group Rate and Renewability Act shall not apply to individual 
health insurance policies that are subject to policy form and premium rate approval as provided 
in Section 59A-18-12, 59A-18-13, 59A-44-16, 59A-46-8, 59A-47-25 or 59A-47-26 NMSA 1978, 

C. Any policies or certificates of a master policy that because of solicitation by agents or through 
the mail or mass media advertising are treated as individual policies and subject to the approvals 
stated in Subsection B of this section, 


History: Laws 1991, ch. 153, § 4. and Renewability Act that is delivered, issued for delivery, 


Applicability. — Laws 1991, ch. 153, § 11 made the renewed or continued in this state after July 1, 1991 and 
provisions of the act applicable to each health benefit provided that the date a plan is continued or renewed is 
plan for a small employer under the Small Group Rate the first rating period that commences after June 14, 1991. 


59A-23C-5. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- effective June 14, 2019. For provisions of former section, 
238C-5 NMSA 1978, as enacted by Laws 1991, ch. 153, see the 2018 NMSA 1978 on NMOneSource,com. 
§ 5, relating to restrictions relating to premium rates, 


59A-23C-5.1. Adjusted community rating. 


A. Ahealth benefit plan that is offered by a carrier to a small employer shall be offered without 
regard to the health status of any individual in the group, except as provided in the Small Group 
Rate and Renewability Act. The only rating factors that may be used to determine the initial 
year's premium charged a group, subject to the maximum rate variation provided in this section 
for all rating factors, are the group members': 

(1) ages; 
_ (2) geographic areas of the place of employment; or 
(3). .smoking practices. 

B. Separately for an insurer's individual and group policies, no person's rate shall exceed the 
rate of any other person with similar family composition by more than two hundred fifty percent of 
the lower rate, except that the rates for children under nineteen years of age or children nineteen 
to twenty-five years of age who are full-time students may have rates that are lower than the bot- 
tom rates in the two hundred fifty percent band. The rating factor restrictions shall not prohibit 
an insurer, multiple employer welfare arrangement, fraternal benefit society, health maintenance 
organization or nonprofit health care plan from offering rates that differ depending upon family 
composition. For the purposes of this subsection, "family composition" refers only to whether cov- 
erage covers an individual or a family. 

C. The superintendent shall adopt and promulgate ifew to implement the provisions of this 
section. 


History: Laws 1994, ch. 75, § 38; 1997, ch. 22, § 3; multiple employer welfare arrangement, fraternal ben- 
1997, ch, 248, § 24; 1998, ch. 41, § 4; 2010, ch, 95, § 4; efit society, health maintenance organization or. nonprofit 
2019, ch. 259, § 5. health care plan", and after "composition.", added "For the 

The 2019 amendment, effective June 14, 2019, re- purposes of this subsection, ‘family composition' refers 
moved language that permitted insurance premium rates only to whether coverage covers an individual or family."; 
to be based on gender, and revised certain provisions to and deleted Subsections D and E and aici jie former 
align with federal law; in Subsection.A, deleted Paragraph Subsection F asiSubsection C. 

A(2) and redesignated former Paragraphs A(3) and A(4) The 2010 amendment, effective May 19, 2010, in 

as Paragraphs A(2) and A(3); deleted Subsection B and Paragraph (2) of Subsection A, after "genders", added 

redesignated former C as Subsection B; in Subsection B, “pursuant to Subsection B of this section"; in Subsec- 

after the subsection designation, added "Separately for tion B, after "another person's rate in the age group by 

an insurer's individual and group policies", after "shall more than", deleted "twenty percent of the lower rate, 

not prohibit", deleted "a carrier" and added "an insurer, ~~ and no person's rate shall" and added the remainder of 
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the sentence, including Paragraphs (1) through (4); redes- » The 1997 amendment, effective April 11, 1997, de- 

ignated the former second paragraph in Subsection B as leted "until July 1, 1998" from the beginning and inserted 

Subsection C; in the first sentence of Subsection C, added - "or children aged nineteen to twenty-five who are full-time 

"No person's rate shall"; and relettered the succeeding ~ students" near the end of the first sentence in Subsection 

subsections ‘accordingly. B; deleted former Subsection C relating to charging the 
The 1998 amendment deleted "Until July 1,, 1998," same premium for the same coverage; and redesignated 

preceding "a health benefit" in Subsection A; added Sub- former Subsection D as Subsection C, 

section C; and er corte? former Subsection C as Sub- 

section D. 


59A-23C-6, Provisions on renewability of coverage. 


A. Except as provided in Subsection B of this section, a health benefit plan subject to the Small 
Group Rate and Renewability Act shall be renewable to all eligible employees and dependents at 
the option of the small employer, except for the following reasons: 

(1) nonpayment of required premiums; 

(2) fraud. or misrepresentation of the small employer, or with respect to coverage of an 
insured individual, fraud or misrepresentation by the insured individual or that individual's rep- 
resentative; 

(3) noncompliance with plan provisions; 

(4) the number of individuals covered under the plan is less than the number or percent- 
age of eligible individuals required by percentage requirements under the plan; or 

(5) the small employer is no longer actively engaged in the business in which it was en- 
gaged on the effective date of the plan. 

Eligibility classifications may not be changed if any individual is eliminated, due to the change, 
who was insured immediately prior to the change without first receiving the approval of the su- 
perintendent. | 

B. A small employer carrier may cease to renew all plans under a class of business, The carrier 
shall provide notice to all affected health benefit plans and to the superintendent in each state in 
which an affected insured individual is known to reside at least ninety days prior to termination of 
coverage. A carrier which exercises its right to cease to renew all plans in a class of business shall not: 

(1) establish a new class of business for a period of five years after the wa mohon of the 
plans without prior approval of the superintendent; or 

(2) transfer or otherwise provide coverage to any of the employers from the nonrenewed 
class of business unless the insurer offers to transfer or provide coverage to all affected employers 
and eligible employees and dependents without regard to case Seapine yeaa aaa claim sd er 
health status or duration of coverage. . 

C. A small employer carrier may not change eligibility classifications upon renewal or replace- 
ment within twelve months of its termination of its own coverage if the change in classification 
eliminates from coverage any individual who was insured previous to the’ caales and would have 
wi et to be insured if the change in eligibility had not occurred. 


History: Laws 1991, ch. 158, § 6. * renewed or continued in this state after July 1, 1991 and 


Applicability. — Laws 1991, ch. 153, § 11 made the provided that the date a plan is continued or renewed 
provisions, of the act applicable to each health benefit is the first rating period that commences after June 14, 
plan for a small employer under the Small Group Rate 1991, 


and Renewability Act that is delivered, issued for delivery, 


59A-23C-7 .» Disclosure of rating practices and renewability provisions. 


Each small employer carrier shall make reasonable disclosure in solicitation and sales materi- 
als provided to small employers of the following: 

A. the provisions concerning the carriers' right to change premium rates and the factors that 
affect changes in premium rates; and 

B, . the provisions relating to renewability of coverage. 


: 


- History: Laws 1991, ch. 153, § 7; 2019, ch. 259, § 6. 
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The 2019 amendment, effective June 14, 2019, revised 
provisions related to a small employer's duty to make rea- 
sonable disclosures, and removed language related to pre- 
mium setting by claim experience, health status or class 
of business; deleted former Subsection A and redesignated 


former Subsection B as Subsection A; in Subsection A, 
after "factors", deleted "including case characteristics"; 
and deleted former Subsection C and redesignated former 
Subsection D as Subsection B. 


59A-23C-7.1. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23C-7,1 NMSA 1978, as enacted by Laws 1994, ch, 75, § 
32, relating to preexisting conditions, limitations, effective 


June 14, 2019. For provisions of former ‘section, see the 
2018 NMSA 1978 on NMOneSource.com. 


59A-23C-8. Maintenance of Rabi Sr 


A. Each small employer carrier shall maintain at its principal BR of business a complete and 
detailed description of its rating practices and renewal underwriting practices, including informa- 
tion and documentation that demonstrate that its rating methods and practices are based upon 
commonly accepted actuarial assumptions and are in accordance with sound actuarial principles. 

B. Each small employer carrier shall file each March 1 with the superintendent an actuarial 
certification that the carrier is in compliance with this section and that the rating methods of the 
insurer are actuarially sound. The certification shall include the index rate for all classes of busi- 
ness as of January 1. A copy of the certification shall be retained by the insurer at its principal 
place of business. 

C. Asmall employer carrier shall make the information and documentation described in Sub- 
section A of this section available to the superintendent upon request. The information shall be 
considered proprietary and trade secret information and shall not be subject to disclosure by the 
superintendent to persons outside of the department except as agreed to by the carrier or as or- 
dered by a court of competent jurisdiction. : 

D. Each small employer carrier shall maintain at its principal place of business a complete 
copy of the disclosure of rating practices and renewability provided to the small employer for a 
period of three years during which time it shall be available to the superintendent upon request. 


History: Laws 1991, ch. 153, § 8. 

Applicability. — aw 1991, ch. 153, 61 11 made the 
provisions of the act applicable to each health benefit 
plan for a small employer under the Small Group Rate 


renewed or continued in this state after July 1, 1991 and 
provided that the date a plan is continued or renewed 
is the first rating period that commences after June 14, 
1991, 


and Renewability Act that is delivered, issued for delivery, 


59A-23C-8.1. Employer utilization and loss data availability. 


Employer claims information, including utilization and loss experience under health insurance 
under a group health plan, a health benefit plan or a plan provided under Chapter 59A, Article 
23C NMSA 1978 shall be made available only upon the request of and to employers of employees 
with such coverage within sixty days of an employer's written request to the carrier for such infor- 
mation, provided the employer's coverage extends to no less than twenty-five individual employ- 
ees, regardless of whether family coverage is included. In providing such utilization data, carriers 
shall not reveal information that permits identification of an individual insured or the insured's 
family or the specific conditions for which coverage was provided. 


History: Laws 2003, ch. 252, § 3. 
Effective dates. — Laws 2003, ch. 252 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 20, 2003, 90 days after 
adjournment of the legislature. 


59A-23C-9. Discretion of the superintendent. 


The superintendent may suspend all or any part, of Section 5 [59A-23C-5 NMSA 1978] of the 
Small Group Rate and Renewability Act as to the premium rates applicable to one or more small 
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employers for one or more rating periods upon a filing by the small employer carrier and a finding 
by the superintendent that either the suspension is reasonable in light of the financial condition 
of the carrier or that the suspension would enhance the efficiency and fairness.of the marketplace 
for small employer health benefits. ud to 


History: Laws 1991, ch. 153, § 9. and Renewability Act that is delivered, issued for delivery, 
Applicability. — Laws 1991, ch. 153, § 11 made the renewed or continued in this state after July 1, 1991 and 
provisions of the act applicable to each health benefit provided that the date a plan is continued or renewed is 
plan for a small employer under the Small Group Rate the first rating period that commences after June 14, 1991. 


59A-23C-10. Health insurers; direct services. 


A. A health insurer shall make reimbursement for direct services at a level not less than eighty- 
five percent of premiums across all health product lines over the preceding three calendar years, but 
not earlier than calendar year 2010, as determined by reports filed with the office of superintendent 
of insurance. Nothing in this subsection shall be construed to preclude a purchaser from negotiating 
an agreement with a health insurer that requires a higher amount of premiums paid to be used for 
reimbursement for direct services for one or more products or for one or more years. 

B. An insurer that fails to comply with the eighty-five percent reimbursement requirement i in 
Subsection A of this section shall issue a dividend or credit against future premiums to all policy- 
holders in an amount sufficient to assure that the benefits paid in the preceding three calendar 
years plus the amount of the dividends or credits equal eighty-five percent of the premiums col- 
lected in the preceding three calendar years. If the insurer fails to issue the dividend or credit in 
accordance. with the requirements of this section, the superintendent shall enforce the require- 
ments and may pursue any other penalties as provided by law, including general penalties pursu- 
ant to Section 59A-1-18 NMSA 1978. 7 

C. After notice and hearing, the superintendent may adopt and promulgate reasonable rules 
necessary and proper to carry out the provisions of this section, 

D. For the purposes of this section: 

(1) "direct services" means services rendered to an individual by a health insurer or a 
health care practitioner, facility or other provider, including case management, disease manage- 
ment, health education and promotion, preventive services, quality incentive payments to provid- 
ers and any portion of an assessment that covers services rather than administration and for 
which an insurer does not receive a tax credit pursuant to the Médical Insurance Pool Act [Chap- 
ter 59A, Article 54 NMSA 1978]; provided, however, that "direct services" does not include care 
coordination, utilization review or management or any other activity designed to manage utiliza- 
tion or services; | 

(2) “health insurér" means a person duly authorized to transact the business of health 
insurance in the state pursuant to the Insurance Code but does not include.a person that only is- 
sues a limited-benefit policy intended to supplement major medical coverage, including medicare 
supplement, vision, dental, disease-specific, accident-only or hospital indemnity-only insurance 
policies, or that only i issues policies for long-term care or disability income; and 

(3) "premium" means all income received from individuals and private and public payers 
or sources for the procurement of health coverage, including capitated payments, self-funded ad- 
ministrative fees, self-funded claim reimbursements, recoveries from third parties or other insur- 
ers and interests less any tax paid pursuant to the Insurance Premium Tax Act [7-40-1 through 
7-40-10 NMSA 1978] and fees associated with participating in a health insurance exchange that 
serves as a clearinghouse for i insurance. 


History: Laws 2010, ch. 94, § 2; 2013, ch. 74, § 28; pursuant to"; deleted "Section 59A-6-2 NMSA 1978" and 


2018, ch, 57, § 21. added "the Insurance Premium Tax Act". 

The 2018 amendment, effective January 1, 2020, Te- Temporary provisions. — Laws 2018, ch. 57, § 30 pro- 
vised the definitions of "direct services" and "premium". ___ vided that: 
as used in this section; in Subsection D, Paragraph Di), ~ °A. On January 1, 2020, all personnel directly involved 
after "Medical Insurance Pool Act", deleted "or the Health with the audit and ‘collection of the taxes imposed pur- 
Insurance Alliance Act", and in ‘Paragraph D(3), after | suant to the New Mexico Insurance Code prior to ‘the ef- 
"interests less any", deleted "premium", and after "paid... fective date of this act, functions, appropriations, money, 
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records, furniture, equipment and other property of, or The 2013 amendment, effective March 29, 2013, re- 
attributable to, the financial audit bureau of the office of quired reports of direct services to be filed with the super- 
superintendent of insurance shall be transferred to the intendent of insurance; and in Subsection A, in the first 
taxation and revenue department. sentence, after "reports filed with the", added "office of su- 

B. On January 1, 2020, no contractual obligations of perintendent; of" and after "insurance", deleted "division 
the office of superintendent of insurance shall be binding of the commission". : 


on the taxation and revenue department. 


ARTICLE 23D 


Medical Care Savings Accounts... 
Sec. ’ Sec. i 
59A-23D-1. Short title. 59A-23D-4, . Medical care savings account program. 
59A-23D-2, Definitions. ' §9A-23D-5, Account administrator; employer and’ em- 
59A-23D-3, Account administrator; registration with de- ployee responsibilities, 
partment; department powers and duties, 59A-23D-6. Withdrawals. 


59A-23D-7. Report. 


Chapter 59A, Article 23D NMSA 1978 may be cited as the "Medical Care Savings Account Act”. 


History: Laws 1995, ch. 93, § 1; 1997, ch. 248, § 26; Laws 1997, ch. 243, § 26, effective April 11, 1997, en- 
1997, ch. 254, § 1. acted identical amendments to this section. The section 

The 1997 amendment, effective April 11, 1997, sub- was set out as amended by Laws 1997, ch. 254, § 1, See 
stituted "Chapter 59A, Article 23D NMSA 1978" for "Sec- 12-1-8 NMSA 1978., 


tions 1 through 7 of this act". 


59A-23D-2. Dahniticns: 


As used in the Medical Care Savings Abcount Act: 

A. "account administrator" means any of the 5 aes that eiediepil 5 Beatin! care savings 
accounts; 

. (1) anational or state- chartered baglé savings and ai association, savings bank or credit 
union; 

(2) atrust company authorized to act as a fiduciary in this state; 

(3) an insurance company or health maintenance organization authorized to do business 
in this state pursuant to the Insurance Code {Chapter 59A NMSA 1978]; or 

(4) aperson approved by the federal secretary of health and human services; 

B. -"deductible" means the total covered medical expense an employee or the employee's depen- 
dents must pay prior to any payment by a qualified higher deductible health plan for a calendar 
year; | | +7 19 

C. "department" means the office of superintendent of insurance; 

D. ‘"dependent" means: ; 

(1). a,spouse; 
(2). an unmarried or inoomepatat: child of the eauthiogtel whol is a minor and Bilas is: 
(a) anatural child; 
(b), alegally adopted child; 
(c) a stepchild living in the same household wor is primarily dependent on the em- 
ployee for maintenance and support; 

... (d) a child for whom the employee is the legal guardian and who is primarily depen- 
dent on the employee for maintenance and support, as long as evidence of the guardianship is 
evidenced in a court order or decree; or ’ 

(e). a foster child living in the same household, if the chause J is not otherwise provided 
with health care or health insurance coverage; 
(3) an unmarried child described in Sibparaprawhe (a) ehrbitih (e) of Paragraph (2) of this 
subsection who is between the ages of eighteen and twenty-five; or 


983 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


59A-23D-2 INSURANCE CODE 59A-23D-2 


(4) achild over the age of eighteen who is incapable of self-sustaining employment by rea- 
son of intellectual or developmental disability or physical disability and who is chiefly dependent 
on the employee for support and maintenance; ° 

RE. "eligible individual" means an individual who with respect to any month: . 

(1) is covered under a qualified higher deductible health plan as of the first day of that 
month; 

(2) is not, while covered under a qualified higher deductible health plan, covered under a 
health plan that: 

(a) is nota qualified higher deductible health plan; and 
(b) provides coverage for a benefit that is covered under the qualified higher deduct- 
ible health plan; and 

(83) is covered by a qualified higher deductible health plan that is established and main- 
tained by the employer of the individual or of the spouse of the individual; 

F. "eligible medical expense" means an expense paid by the employee for medical care described 
in Section 213(d) of the Internal Revenue Code of 1986 that is deductible for federal income tax 
purposes to the extent that those amounts are not compensated for by insurance or otherwise; 

G. "employee" includes a self-employed individual; 

H. "employer" includes a self-employed individual; 

I. "medical care savings account" or "savings account" means an account established by an em- 
ployer in the United States exclusively for the purpose of paying the eligible medical expenses of 
the employee or dependent, but only if the written governing instrument creating the trust meets 
the following requirements: 

(1) except in the case of a rollover contribution, no contribution will be accepted: 

(a) unless it is in cash; or 

(b) to the extent the contribution, when added to previous contributions to the trust 
for the calendar year, exceeds seventy-five percent of the highest annual limit deductible permit- 
ted pursuant to the Medical Care Savings Account Act; 

(2) no part of the trust assets will be invested in life insurance contracts; 

(8) the assets of the trust will not be commingled with other property except in a common 
trust fund or common investment fund; and 

(4) the interest of an individual in the balance in the individual's account is nonforfaeHbtes 

J. -"program" means the medical care savings account program established by an employer for 
employees; and 

K. "qualified higher deductible health plan" means a health coverage policy, certificate or con- 
tract that provides for payments for covered health care benefits that exceed the policy, certificate 
or contract deductible, that is purchased by an employer for the benefit of an employee and that 
has the following deductible provisions: 

(1) self-only coverage with an annual deductible of not less than one thousand five hun- 
dred dollars ($1,500) or more than two thousand two hundred fifty dollars ($2,250) and a maxi- 
mum annual out-of-pocket expense Salle raowe of three thousand dollars ($3,000), not including 
premiums; 

(2) family coverage with an anna deductible of not less than three thousand dollars 
($3,000) or more than four thousand five hundred dollars ($4,500) and a maximum annual out-of- 
pocket expense requirement of five thousand five hundred dollars ($5, 500), not wi Pci premi- 
ums; and 

(3) preventive care coverage may be provided within the pélidieg without the preventive 
care being subjected to the qualified higher deductibles. 


History: Laws 1995, ch. 93, § 2; 1997, ch. 248, § 27; developmental disability", and after "or physical", deleted 
1997, ch, 254, § 2; 2003, ch. 391, § 4; 2013, ch. 74, § 29; "handicap" and added "disability", 
2021, ch. 108, § 25. The 2018 amendment, effective March 29, 2013, de- 
Cross references. — For Section 213(d) of the Internal fined "department" to mean the office of superintendent of 
Revenue Code, see 26 U.S.C. § 213(d). insurance; and in Subsection C, after "means the", added 
The 2021 amendment, effective July 1, 2021, revised "office of superintendent of" and after "insurance", deleted 
terms in the definition of "dependent"; and in Subsec- "division of the public regulation commission", 
tion D, Paragraph D(4), after "employment by reason of", The 2003 amendment, effective June 20, 2003, in- 
deleted "mental retardation" and added "intellectual or serted "New Mexico" near the end of Paragraph A(3); in 
984 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-23D-3 


Paragraph A(4), inserted; "secretary of" following "by the 
federal", deleted "secretary" at the end; substituted "in- 
surance division of the public regulation commission" for 
"department of insurance" at the end of Subsection C; 
deleted "and is a full-time student at an accredited edu- 
cational institution; provided, ‘full-time student' means a 
student is enrolled in and taking twelve or more semester 
hours or equivalent contact hours in secondary, under- 
graduate or vocationa! school or nine or more semester 
hours or equivalent contact hours in graduate school" 


MEDICAL CARE SAVINGS ACCOUNTS 


59A-23D-4 


The 1997 amendment, effective April 11, 1997, added 
Paragraph A(4) and deleted former Paragraphs A(4) 
through A(7); added Subsection E and redesignated for- 
mer Subsections E through J as Subsections F through 
K; substituted the language beginning "in the United 
States" for "to pay the eligible medical expenses of an em- 
ployee and his dependents" in Subsection I; added the lan- 
guage beginning “and that has the following deductible 
provisions" in Subsection K; and made stylistic changes 
throughout the section. 


near the end of Paragraph D(3). 


59A-23D-3. Account administrator; registration with department; 
department powers and duties. 


A. An account administrator shall register annually with the department and pay an annual 
registration fee of twenty-five dollars ($25.00). The registration fee shall be deposited in the gen- 
eral fund. Registration as an account administrator does not affect the regulation of a bank, sav- 
ings and loan association, credit union, trust company or insurance company as otherwise pro- 
vided by law. 

B. An account administrator shall provide to the department annually a list of the employers 
for whom it provides account administration and the number of employees and dependents for 
whom it administers accounts. The information shall be provided in the form requested by the de- 
partment. The department may request other information it deems appropriate from the account 
administrator; provided, however, that the department shall not request any information about an 
individual employee or dependent unless a complaint has been filed with the department by that 
employee or dependent and the information is required to investigate the complaint. 

C. The department may receive, investigate and settle complaints about medical care savings 
accounts and account administrators or it may refer complaints to other appropriate agencies. 

D. The department, beginning January 1, 1998, shall adjust annually the deductible for quali- 
fied higher deductible health plans to reflect the adjustment allowed by the Internal Revenue 
Code of 1986 for medical savings accounts. 


History: Laws 1995, ch. 93, § 3; 1997, ch. 248, § 28; 
1997, ch. 254, § 3. 

Cross references. — For the federal Internal Revenue 
Code, see 26 U.S.C, § 1 et seq. 

The 1997 amendment, effective April 11, 1997, in- 


serted "annually" and substituted "an annual" for "a" in 
the first sentence of Subsection A; rewrote Subsection D; 


and deleted former Subsection E relating to annual ad- 
justment of the maximum employer contribution. 

Laws 1997, ch. 248, § 28 and Laws 1997, ch. 254, § 3, 
both effective April 11, 1997, enacted identical amend- 
ments to this section. The section was set out as amended 
by Laws 1997, ch. 254, § 3. See 12-1-8 NMSA 1978. 


59A-23D-4. Medical care savings account program. 


A. Except as otherwise provided by statute, contract or collective bargaining agreement, an 
employer may establish a medical care savings account program for his employees. 

B. In establishing the program, the employer shall: 

(1) provide a qualified higher deductible health plan for the benefit of his employees; 
(2) contribute to medical care savings accounts for the employees; and 
(3) appoint an account administrator to administer the savings accounts. 

C. Principal contributed to and interest earned on a medical care savings account and money 
paid for eligible medical expenses are exempt from taxation under the Income Tax Act [7-2-1 
NMSA 1978]. 

D. Before establishing a program, the employer shall notify all employees in writing of the fed- 
eral tax status of the program and how federal income taxation affects New Mexico income taxes. 

E. Any compensation required by the account administrator to administer the program shall 
be paid by the employer, and the employer shall not require the employee to contribute to such 
compensation while the employee participates in the program. If the employee ceases to partici- 
pate in the program, he shall be responsible for costs associated with his account. 
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F.. Nothing in the Medical Care Savings Account Act prohibits the employer from requiring the em- 
ployee to contribute to the qualified higher deductible health plan or the medical care savings account. 
G. Nothing in the Medical Care Savings Account Act requires an employee to participate.in a 
program. The employer shall offer the' program to all employees on a nondiscriminatory basis. 


savings account to an employee" and deleted the second 
sentence, containing a definition of "reimbursement". 


History: Laws 1995, ch. 93, § 4; 2001, ch, 194, § 1. 
The 2001: amendment, effective. June 15, 2001, in 
Subsection C, substituted "paid" for,"reimbursed from the 


59A-23D-5. Account administrator; CHRIONSE. and employee 
responsibilities. | : j 


A. An employer, in conjunction with an account administrator, shall providé a current writ- 
ten statement to employees that details how money in their medical care savings accounts is or 
will be invested and the rate of return employees may reasonably anticipate on the investment 
of the savings accounts, The account. administrator shall file the statement with the depart- 
ment. 

B. Except as provided in Section 59A-23D-6 NMSA 1978, money in a savings account shall be used 
solely for the purpose of paying the eligible medical expenses of an employee and his dependents. 

C. Payments may be made by the employee directly to a health care provider through the use 
of a debit card or check that accesses the employee's medical savings account. If the account ad- 
ministrator determines that the employee paid for goods or services that do not qualify as eligible 
medical expenses, the employee shall be required to reimburse his medical, savings account, and 
he shall be liable for any federal and state taxes and penalties, If the employee chooses to be re- 
imbursed for eligible medical expenses, the account administrator shall reimburse the employee 
from the employee's medical care savings account. When seeking reimbursement, the employee 
shall submit documentation of eligible medical expenses paid by the employee. 

D. If an employer makes contributions to, a program on a periodic installment basis, the em- 
ployer may advance to an employee, interest free, an amount necessary to. cover eligible medi- 
cal expenses incurred that exceed the amount in the employee's savings account if the employee 
agrees to repay the advance from future installments or when he ceases to be an employee of the 
employer or a participant in the program. Such advances shall be exempt from taxation under the 
Income Tax Act [7-2-1 NMSA 1978]. 


History: Laws 1995, ch. 93, § 5; 1997, ch. 243, § 29; 
1997, ch, 254, § 4; 2001, ch. 194, § 2. 

The 2001 Giicndment effective June 15, 2001, in 
Subsection C, added the first two sentences and in the 
third sentence, inserted "If the employee chooses to be 


reimbursed for eligible medical expenses", and deleted "for 
eligible medical expenses" following "savings account". 
The 1997 amendment, effective April 11, 1997, sub- 
stituted "Section 59A-23D-6 NMSA 1978" for "Section 6 
of this act" in Subsection B and made stylistic changes in 


Subsections A and B. 


59A-23D-6. Withdrawals. 


A. An employee may withdraw money without penalty from his medical care savings account 
for a purpose other than payment of eligible medical expenses when the employee attains the age 
specified in Section 1811 of the Social Security Act. An employee may also withdraw money with- 
out penalty for payment of coverage for: 7 

(1) ahealth plan during any period of continuation coverage required under any federal law; 

(2) a qualified long-term care insurance contract as defined by Section 7702B(6) of the 
Internal Revenue Code of 1986; or | 

(3) a health plan during a period in which the person is receiving unemployment compen- 
sation under any federal or state law. 

B. Except as provided in Subsection A of this section, if an employee withdraws money from 
the employee's medical care savings account that is not used exclusively to pay eligible medical 
expenses of the employee or a dependent, it shall be included in oS gross income of the employee 
for taxation purposes. 


986 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


59A-23D-7 MEDICAL CARE SAVINGS ACCOUNTS 59A-23D-7 


C. Except as provided in Subsection A of this section, if an employee withdraws money from 
the employee's medical care savings account for a purpose other than a rollover to a new account 
administrator: 

(1) the amount of the withdrawal shall be ccnaniered gross income to the employee and 
subject to taxation; and 

(2) the administrator shall also consider as a withdrawal on behalf of the employee a pen- 
alty equal to fifteen percent of the amount of the withdrawal and shall consider this as gross in- 
come to the employee for taxation purposes. 

D. Ifa person is no longer employed by an employer that participates in a program or if an 
employee chooses to cease participating in the program, the person or employee shall, within sixty 
days of his final day of employment or participation: 

(1) request, in writing, the rollover of his savings account to a new account administra- 
tor; 

(2) request, in writing, that the former employer's account administrator continue to ad- 
minister the savings account, including in the request an agreement to pay the cost, if any, of ac- 
count administration on that savings account; or 

(3) withdraw the money from the savings account subject to the provisions of Subsection C 
of this. section, if the withdrawal is not for the purpose of a rollover when within sixty days of the 
receipt of the funds they are placed with a new account administrator. 

E. No more than sixty days after the date of notification by the employee pursuant to Subsec- 
tion D of this section, the account administrator shall: 

(1) transfer the savings account to a new account administrator as requested; 

(2) agree, in writing, to continue to act as the account administrator for the savings ac- 
count; or 

(3) mail a check to the person or employee at his last known address for the amount in the 
account as of the day the check was issued. 

F. Upon the death of an employee, the account administrator shall distribute the principal and 
accumulated interest of the savings account to the estate of the employee. 


History: Laws 1995, ch. 93, § 6; 1997, ch. 243, § 30; The 1997 amendment, effective April 11, 1997, substi- 
1997, ch. 254, § 5; 2001, ch. 194, § 3. tuted the language beginning "when the employee attains" 
Cross references. — For Section 1811 of the federal for "when he reaches the age of fifty-nine and one-half" in 
Social Security Act, see 42 U.S.C. § 1395c. Subsection A; rewrote Subsections B and C; substituted 
For Section 7702B of the federal Internal Revenue "rollover" for "transfer" in Paragraph D(1); added the lan- 
Code, see 26 U.S.C. § 7702B, There is no subsection (6) of guage beginning "subject to the" at the end of Paragraph 
that section; the definition of "qualified long-term care in- D(3); substituted "sixty days after the date of notification 
surance contract" appears in subsection (b)(1). by the employee" for "thirty days after the expiration of 
The 2001 amendment, effective June 15, 2001, in Sub- the sixty-day period" in the introductory paragraph of 
section A, substituted "payment of " for "reimbursement Subsection E; and, in Paragraph E(3), deleted "excluding 
of"; and substituted "person" for "individual" in Paragraph the applicable withdrawal penalty" following "issued" and 
A(3), Subsection D and Paragraph E(8). the former second sentence relating to time for payment 
of the penalty. 


59A-23D-7. Report. 


A. The superintendent shall report to the legislature on or before December 1, 1999 on the 
availability of health care coverage pursuant to the Medical Care Savings Account Act and the 
market share of programs in comparison with traditional employer-provided health insurance 
programs; the results of a survey of employer and employee satisfaction with programs; and the 
results of a loss ratio study relative to programs. 

B. The superintendent shall adopt and promulgate regulations for enforcing and administer- 
ing the provisions of the Medical Care Savings Account Act. 


History: Laws 1995, ch. 93, § 7; 1997, ch. 248, § 31; Laws 1997, ch. 248, § 81 and Laws 1997, ch. 254, § 6, 
1997, ch, 254, § 6. both effective April 11, 1997, enacted identical amend- 
The 1997 amendment, effective April 11, 1997, desig- ments to this section. The section was set out as amended 


nated the éxisting language as Subsection A; deleted "of by Laws 1997, ch. 254, § 6. See 12-1-8 NMSA 1978. 
insurance" following "superintendent" therein, and added ; 
Subsection B. 
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ARTICLE 23E 
‘Health Insurance Portability 


Sec. Sec. C 
59A-23E-1, Short title. ~ ( : 59A-23E-13. Health insurance issuers; guaranteed avail- 
59A-23H-2. Definitions. _ ability of coverage; exceptions for network 
59A-23E-3. Limitation on preexisting condition exclu- plans, insufficient financial capacity and 
sion period. : ‘bona fide associations; Baikal contribu- 
59A-23H-4. Repealed. tion rules. 
59A-23H-5. Repealed. " 59A-23E-14. Health insurance issuers; guaranteed avail- 
59A-23E-6. Repealed. , ‘ ~~ ability of coverage. 
59A-23E-7. Repealed. 59A-23E-15. Disclosure of information by health insur- 
59A-23E-8, Group health plan; group isi insurance; “-o) 6. ance issuers. 
special enrollment periods for individuals 59A-23E-16. Exclusions, limitations and exceptions 
losing other coverage. for certain group health plans and group 
59A-23E-9, Group health plan; special enrollment peri- health insurance. - 
ods for dependent beneficiaries, 59A-23E-17. Treatment of partners and self-employed 
59A-23E-10. Group health plan; group health insurance; individuals in connection with group 
use of affiliation period by health mainte- health plans. 
nance organizations as alternative to pre- 59A-23E-18. Requirement for mental health’ benefits 
existing condition exclusion. in an individual or group health plan, or 
59A-23E-11. Prohibiting discrimination based on health group health insurance offered in connec- 
status against individual peepee and tion with the plan, for a plan year of an 
beneficiaries. employer. 
59A-23E-12. Prohibiting digeriminiatian based on health 59A-23H-19. Individual health insurance coverage; guar- 
status against individual participants and anteed renewability; exceptions. 
beneficiaries in premium contributions, 59A-23E-20, Certification of coverage by issuers in the 


individual market. ' 


59A-23E-1. Short title. | . 
Chapter 59A, Article 23K NMSA 1978 may be cited as the "Health Insurance Portability Act". 


History: Laws 1997, ch. 243, § 1; 1998, ch. 41, § 5. "Sections 1 through 17 of this act" at the beginning of ise 
The 1998 amendment, effective March 6, 1998, sub- section, 
stituted "Chapter 59A, Article 283E NMSA 1978" for 


59A-23E-2. Definitions. 


_As used in the Health Insurance Portability Act: 
A. "affiliation period" means a period that must. expire Before health i insurance coverage of- 
fered by a health maintenance organization becomes effective; 
B, ."beneficiary" means that term as defined in Section 3(8) of the federal Employee Retirement 
Income Security Act of 1974; . 
C. "bona fide association" means an association that: 
(1) has been actively in existence for five or more years; 
(2) has been formed and maintained in good ete: for aie? en other than obtaining i insur- 


{ 


ance; 

(83) does not condition membership in the association on any health status related factor 
relating to an individual, including an employee or a dependent of an employee; 

(4) makes health insurance coverage offered through the association available to all mem- 
bers regardless of any health status related factor rica to ine members or individuals eligible 
for coverage through a member; and 

(5) does not offer health insurance coverage to an individual through the ‘association ex- 
cept in connection with a member of the association; 

D. “church plan" means that term as defined pursuant to Section 3(33) of the federal Employee 
Retirement Income Security Act of 1974; 

EK. "COBRA" means the federal Consolidated Omnibus Budget Reconciliation Act of 1985; 

F. "COBRA continuation provision" means: 
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(1) Section 4980 of the Internal Revenue Code of 1986, went for Subsection (f)(1) of that 
section as it relates to pediatric vaccines; 

(2) Part 6 of Subtitle B of Title 1 of the federal Employee Bicireinént atin Security Act 
of 1974 except for Section 609 of that part; or 

(3) Title 22 of the federal Health Insurance Portability and Accountability Act of 1996; 

G. "creditable coverage" means, with respect to an individual, coverage of the individual pursu- 

ant to: 

(1) a group health plan; 

(2); health insurance coverage; 

(3) Part Aor Part B of Title 18 of the Social Security Act; 

(4) Title 19 of the Social: Security Act except coverage consisting bakcip of benefits: pursu- 
ant to Section 1928 of that title; 

_(5) 10 USCA Chapter 55; 

(6) a medical. care program of the Indian health service or ‘of an pndicin nation, tribe or 
pueblo; ) 

(7) the Medical Insurance Pool Act [Chapter 59A, Article 54 NMSA 1978]; 

(8) .a health plan offered pursuant to 5 USCA Chapter 89; 

' (9) a public health plan as defined in federal regulations; or 

(10) ahealth benefit plan offered pursuant to Section 5(e) of the federal Peace Corps Act; 

H. "employee" means that term as defined in flan 3(6) of the federal HR ts Retirement 
Income Security Act of 1974; | 

I.. "employer" means: 

(1). a person alia is an employer as that term is defined i in Section 3(5) of the federal Em- 
ployee Retirement Income Security Act of 1974, and who employs two or more employees; and 
(2) apartnership in relation to a partner pursuant to Section 59A-23E-17 NMSA 1978; 

J. "employer contribution rule" means a requirement relating to the minimum level or amount 
of employer contribution toward the premium for enrollment of participants and beneficiaries; 

K. "enrollment date" means, with respect to an individual covered under a group health plan 
or health insurance coverage, the date of enrollment of the individual in the plan or coverage or, if 
earlier, the first day of the waiting period for enrollment; 

L. "excepted benefits" means benefits furnished pursuant to the following: 

(1) coverage only accident or disability income insurance; 
(2) . coverage issued as a supplement to te insurance; 
(8) liability insurance; 
- (4), workers' compensation or sifrilart insurance;, 
4. (6), automobile medical payment.insurance; 
(6) credit-only insurance; 
(7) \coverage for on-site medical clinics; 
(8) other similar insurance coverage specified in regulations under which benafite for med- 
ical care are secondary or incidental to other benefits; 
(9) the following benefits if offered separately: 
(a) limited scope dental or vision benefits; 
(b) benefits for long-term care, nursing home care, home health care, community- 
based care or any combination of those benefits; and 
(c) other. similar limited benefits specified in regulations; 
(10) the following benefits, offered as independent noncoordinated benefits: 
(a) coverage only for a specified disease or illness; or 
(b) hospital indemnity or other fixed indemnity insurance; and 
(11) the following benefits if offered as.a separate insurance policy: 
(a) medicare supplemental health insurance as defined pursuant to Section 1882(g) 
(1) of the Social Security Act; and 
(b) coverage supplemental to the coverage provided pursuant to Chapter, 55 of Title 
10 USCA and similar eicieeatibetins coverage provided to coverage pursuant to a group health 
plan; 
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M. "federal governmental plan" means a governmental plan established or maintained for its 
employees by the United States government or an instrumentality of that government; 

N. "governmental plan" means that term as defined in Section 3(32) of the federal Employee 
Retirement Income Security Act of 1974 and includes a federal governmental plan; 

O. "group health insurance coverage" means health insurance coverage offered in connection 
with a group health plan or any other health insurance subject to the provisions of Chapter 59A, 
Article 23 NMSA 1978; 

P. "group health plan" means an employee welfare benefit plan as defined in Section 3(1) of 
the federal Employee Retirement Income Security Act of 1974 to the extent that the plan provides 
medical care and includes items and services paid for as medical care to employees or their de- 
pendents as defined under the terms of the plan directly or through insurance, reimbursement or 
otherwise} ) 

Q. "group participation rule" means a requirement relating to the minimum number of par- 
ticipants or beneficiaries that must be enrolled in relation to a specified percentage or number of 
eligible individuals or employees of an employer; 

R. "health insurance coverage" means benefits consisting of medical care provided directly, 
through insurance or reimbursement, or otherwise, and items, including items and services paid 
for as medical care, pursuant to any hospital or medical service policy or certificate, hospital or 
medical service plan contract or health maintenance organization contract offered by a heath 
insurance issuer; 

S. “health insurance issuer" means an insurance company, insurance service or insurance or- 
ganization, including a health maintenance organization, that is licensed to engage in the busi- 
ness of insurance in the state and that is subject to state law that regulates insurance within the 
meaning of Section 514(b)(2) of the federal Employee Retirement Income Security Act of 1974, but 
"health insurance issuer" does not include a group health plan; 

T. "health maintenance organization" means: 

(1) afederally qualified health maintenance orddnimatict: . 

(2) an organization pone te reat to state law as a health maintenance: per 
tion; or 

(3) a similar organization rely al pursuant to state law for polvehovs in the same man- 
ner and to the same extent as‘a a maintenance bbe ts tae defined i in Paragraph (1) or (2) 
of this subsection; 

U. "health status related factor" means any of the factors described in Section av CMa Ks) of the 
federal Health Insurance Portability and Accountability Act of 1996; 

V. "individual health insurance coverage" means health insurance coverage offered to an indi- 
vidual in the individual market, but "individual health insurance ihc does not include short- 
term limited duration insurance; 


W. "individual market" means the market for health insurance coverage offered to individuals 


other than in connection with a group health plan; 

X. "large employer" means, in connection with a group health plan and with respect to a calen- 
dar year and a plan year, an employer who employed an average of at least fifty-one employees on 
business days during the preceding calendar year and who employs at least two cm pluyeas on the 
first day of the plan year; 

Y. "large group market" means the health insurance market under which individutila obtain 
health insurance coverage on behalf of themselves and their alae woe through a group health 
plan maintained by a large employer; 

Z. "late enrollee" means, with respect to coverage under a group health plan, a participant or 
beneficiary who enrolls under the plan other than during: 

(1) the first period in which the individual is eligible to enroll under the plan; or 
(2) a special enrollment period pursuant to Sections 59A-28E-8 and 59A-23E-9 NMSA 
1978; ; 

AA. "medical care" means: 

(1) services consisting of the diagnosis, cure, mitigation, treatment or prevention of human 
disease or provided for the purpose of affecting any structure or function of the human body; and 
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(2) transportation services primarily for and essential to provision of the services de- 
scribed in Paragraph (1) of this subsection; 

BB. "network plan" means health insurance coverage of a health insurance issuer under which 
the financing and delivery of medical care are provided through a defined set of providers under 
contract with the issuer; 

CC. "nonfederal governmental plan" means a 2 righ plan that is not a federal govern- 
mental plan; 

DD. "participant" means: 

(1) that term as defined in Section 3(7) of the federal Employee Retirement Income Secu- 
rity Act of 1974; 

(2) apartnerin relationship toa partnership i in connection with a group health plan main- 
tained by the partnership; and 

(3) a self-employed individual in connection with a group health plan maintained by the 
self-employed individual; 

EE. "placed for adoption" means a child has been placed with a person who ‘assumes and retains 
a legal obligation for total or partial support of the child in anticipation of adoption of the child; 

FF. "plan sponsor" means that term as defined in Section 3(16)(B) of the federal Employee Re- 
tirement Income Security Act of 1974; 

GG. "preexisting condition exclusion" means a limitation or aizeliiatan of benefits relating to a 
condition based on the fact that the condition was present before the date of the coverage for the 
benefits whether or not any medical advice, diagnosis, care or treatment»was recommended before 
that date, but genetic information is not included as a preexisting condition for the purposes of 
limiting or excluding benefits in the absence of a diagnosis of the condition related to the genetic 
information; 

HH. "small employer" means, in connection with a group health plan and with respect to a 
calendar year and a plan year, an employer who employed an average of at least two but not more 
than fifty employees on business days during the preceding calendar year and who employs at 
least two employees on the first day of the plan year; 

II. "small group market" means the health insurance market under which individuals obtain 
health insurance coverage through a group health plan maintained by a small employer; 

JJ. "state law" means laws, decisions, rules, regulations or state action having the effect of law; 
and ' Boise 
KK. "waiting period" means, with respect to a group health plan and an individual who is a 
potential participant or beneficiary in the plan, the period that must pass with respect to the indi- 
vidual before the individual is eligible to be covered for benefits under the terms of the plan, 


History: Laws 1997, ch. 248, § 2; 1998, ch. 41, § 6; For Section 1882(g)(1) of the Social Security Act, see 42 
2019, ch. 259, § 7. U.S.C. § 1395ss(g)(1). 

Compiler's notes. — The reference to Section 2702 For Section 5(e) of the federal Peace Gorps Act, see 22 
of the federal Health Insurance Portability and Account- U.S.C.§ 2504(e), 
ability Act of 1996 is a reference to Section 2702 of Title The 2019 amendment, effective gab 14, 2019, re- 
XXVII of the Public Health Service Act, as added by the vised the definition of "group health insurance cover- 
Health Insurance Portability and Accountability Act, P.L. age" as used in the Health Insurance Portability Act, and 
104-191 Title I, § 102(a), codified as 42 U.S.C. § 300gg-1. changed the name of the Comprehensive Health Insur- 

Cross references, — For Section 3 of the federal Em- + ance Pool Act to the Medical Insurance Pool Act within 
ployee Retirement Income Security Act of 1974 (ERISA), the. definition of "creditable coverage"; in Subsection G, 
see 29 U.S.C. § 1002. *-* in Paragraph G(7), after "the", deleted "Comprehensive 

For Part 6 of Subtitle B of Title 1 of ERISA, see 29 U.S.C. Health" and added "Medical"; and in Subsection O, after 
§ 1161 et seq. "syoup health plan", added "or any other health insur- 

For Section 609 of of Part 6 of Subtitle B of Title 1 of ance subject. to the provisions of Chapter 59A, Article 23 
ERISA, see 29 U.S.C, § 1169, NMSA 1978". 

For Section 514(b)(2) of ERISA, see 29 U.S.C. § 1144(b)(2). The 1998 amendment, effective March 6; 1998, in- 

For the federal Consolidated Omnibus Budget Recon- serted "federal" throughout the section; substituted "pur- 
ciliation Act of 1985 (COBRA), see 29 U.S.C, § 1161 et seq. poses" for "purpose" near the middle of Paragraph C(2); 

For Section 4980 of the federal Internal Revenue Code deleted Subsection H, relating to "eligible individual"; re- 
of 1986, see 26 U.S.C. § 4980. designated former Subsections I to LL as Subsections H 

For Titles 18 and 19 of the federal Social Security Act, to KK; rewrote Subsection I; substituted "59A-23E-8 and 
see 42 ULS.C, § 1395 et. seq. and 42 U.S.C. § 1396 et seq., 59A-23E-9 NMSA 1978" for "8 and 9 of the Health Insur- 
respectively. ance Portability Act" at the end of Paragraph Z(2); and 

For Section 1928 of the Social Security Act, see 42 U.S.C. rewrote Subsections AA and DD. 
§ 1396s, 
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59A-23E-3. Limitation on preexisting condition exclusion period. 


A health insurance issuer or,health benefits plan.offering group health insurance, blanket 
health insurance or individual health insurance shall not impose any preexisting condition exclu- 
sion with respect to that health insurance plan or coverage. A health insurance issuer or health 
insurance. plan offering group health insurance, blanket health insurance or individual health 
insurance shall not impose a waiting period in excess of ninety days with respect to a health insur- 


ance plan or coverage. 


History: Laws 1997, ch. 248, § 3; 1998, ch. 41, § 7; 
2019, ch. 259, § 8. 

The 2019 amendment, effective June 14, 2019, pro- 
hibited a health insurance issuer or health benefits plan 
offering group health insurance, blanket health insurance 
or individual health insurance from imposing any preex- 
isting condition exclusion in the health insurance plan 
or coverage, and prohibited a health:insurance issuer:or 
health insurance, plan offering, group. health insurance, 
blanket health insurance or individual health insurance 
from imposing a waiting period greater than ninety days; 
in the section heading, deleted "group health plan; group 


health insurance"; deleted the introductory clause, which . 


59A-23E-4. Repealed. 
Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 


23E-4 NMSA 1978, as enacted by Laws 1997, ch. 2438, § 
4, relating to group health plan, group health insurance, 


59A-23E-5. Repeatda: 


Repeals. — Laws 2019, ch, 259, § 22 repealed 59A- 
23E-5 NMSA 1978; as enacted by Laws 1997, ch, 243,.§ 5, 
relating to group health plan, rules for crediting previous 


59A-23E-6. Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 


23E-6 NMSA 1978, as enacted by Laws 1997, ch.'248, §~ 
6, relating to group health plan, group health insurance, :. 


nvr 


59A-23E-7, Repealed. 


Repeals. — Laws 2019, ch. 259, § 22 repealed 59A- 
23E-7 NMSA 1978, as enacted. by,.uaws 1997,.ch. 243, § 
ya relating to group, health plan, group health insurance, 


provided "Except as provided in Section 59A-23H-4 NMSA 
1978, a group health plan and a health insurance issuer 


‘offering group health insurance coverage may, with re- 


spect to a participant or beneficiary, impose a preexisting 
condition exclusion only if:"; deleted former Subsections A 
through C and added new language to the section. 

The 1998 amendment, effective March 6, 1998, sub- 
stituted "Group health plan; group health insurance" for 
"Limitation on preexisting condition exclusion period; 
crediting for periods of previous coverage" in the section 
heading and "59A-23E-4 NMSA 1978" for "4 of the Health 
Insurance Portability Act" near the beginning of the intro- 
ductory paragraph. 


prohibition of exclusions in certain cases, effective June 14, 
2019. For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource.com, ; 


coverage, effective June 14, 2019, For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com, 


method of crediting coverage, election, notice of election, 
effective June 14, 2019. For provisions of former section, 
see the 2018*NMSA 1978 on NMOneSource.com, 


certification and disclosure of coverage, effective June 14, 
2019. For provisions of former section, see the 2018 NMSA 
1978 on AYO neSoureee com, 


59A-23E-8. Goons health plan; group health i insurance; special 
enrollment periods for individuals losing other coverage. 


A. Agroup health plan and a ‘health i insurance issuer offering group health insurance coverage 
in connection with a group health plan shall permit an employee who is eligible but not enrolled 
for coverage under the terms.of the plan, or a dependent of the employee if the dependent i is eli- 
gible but not enrolled for coverage, to enroll for coverage under the terms of the plan if: 

(1) “the employee or dependent was covered under a group health plan or had health insur- 
ance coverage at the time coverage was previously offered to the employee or dependent; 
(2). the employee stated in writing at the time coverage was offered that coverage under a 


group health plan or health insurance coverage was the reason for declining enrollment, but only 
if the plan sponsor or issuer required such a statement at the time and provided the rinplpyes 
with notice of that requirement and the consequences of the requirement at the time; 
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(3) theemployee's or dependent's coverage described in Paragraph (1) of this subsection was: 
(a) under a COBRA continuation provision and ans coverage under that provision 
was exhausted; or 
(b) -not under a COBRA continuation provision and either the coverage was termi- 
nated as a result of loss’of eligibility for the coverage, including as a result of legal separation, 
divorce, death, termination of employment or reduction in the number of hours of employment, or 
employer contributions toward the coverage were terminated; and 
(4) -under the terms of the plan, the employee requested enrollment not later than thirty 
days after the date of exhaustion of coverage described in Subparagraph (a) of Paragraph (3) of 
this subsection or termination of coverage or employer contribution described in Subparagraph (b) 
of Paragraph (3) of this subsection. 

B. A group health plan or a health insurance issuer offering group health insurance plan cov- 
erage shall permit an eligible enrollee to enroll for coverage under the terms of the plan if either 
of the following conditions is met: 

(1) the eligible enrollee's medical assistance provided pursuant to the Public Assistance 
Act is terminated; or 
~ (2) the eligible enrollee becomes eligible for medical assistance, with respect to coverage 
under the group health plan or health insurance plan, under such medicaid plan or state child 
health plan, including under any waiver or demonstration project conducted under or in relation 
to such a plan, if the employee requests coverage under the group health plan or health insurance 
plan not later than sixty days after the date the employee or dependent is determined to be eli- 
gible for such assistance. 

C. As used in this section, "eligible enrollee" means an employee or dependent of an employee 

who is eligible, but not enrolled, for coverage under the terms of an employer's group health plan. 


History: Laws 1997, ch. 243, § 8; 1998, ch. 41, § 12; after "described in", deleted "Paragraph (1)" and added 
2019, ch. 259, § 9. "Subparagraph a", after "of", deleted "Subsection C" and 

The 2019 amendment, effective June 14, 2019, pro- added "Paragraph (3)", and after the next occurrence of 
vided that a group health plan or a health insurance :is- "described in", deleted "Paragraph (2) of Subsection C of 
suer offering group health insurance plan coverage must this section" and added "Subparagraph (b) of Paragraph 
allow an eligible enrollee to enroll for coverage if the in- (3) of this subsection."; and added new Subsections B and 
dividual's medical assistance is terminated or if the indi- 2 fi 
vidual becomes eligible for medical assistance; added new The 1998 amendment, effective March 6, 1998, sub- 
subsection designation "A." and redesignated former Sub- stituted "Group health plan; group health insurance” for 
sections A through D as Paragraphs A(1) through A(4), in "Special enrollment periods for individuals losing other 
Paragraph A(3), after "described in", added "Paragraph coverage" in the section heading, inserted "was" at the end 
(1) of this", and after "subsection", deleted "A of this. sec- of Subsection C, and deleted "was" following "under" and 


tion", and redesignated former. Paragraphs "(1)" and "(2)" "not under" in Paragraphs C(1) and (2), respectively. 
as Subparagraphs A(3)(a) and A(8)(b), in Paragraph A(4), ; 


59A-23E-9. Group health plan; special enrollment periods for 
dependent beneficiaries. 


A. A group health plan shall provide for a denendent special enrollment gol described in 
Subsection B of this'section during which a person may be enrolled under the plan as a dependent 
of the individual, and in the case of the birth or adoption of a child, the spouse of the individual 
may be enrolled as a dependent of the individual if the spouse is otherwise eligible for coverage, if: 

(1) the plan makes coverage available to a dependent of an individual; 

(2) the individual is a participant under the plan or has met any waiting period applicable 
to becoming a participant and is eligible to be enrolled under the plan but for a failure to enroll 
during a previous enrollment period; and 

(3) the person has become the dependent of the individual through marriage, birth, adop- 
tion or placement for adoption. 

B. A dependent special enrollment period pursuant to this subsection shall be for a period of 
not less than thirty days and shall begin on the later of: 

(1) the date dependent coverage is made available; or 
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(2) the date of the marriage, birth, adehtige or placentens for adoption. described i in Sub- 

section A of this section. 
C. Ifan individual seeks to enroll a person as a dapentiit during the first thirty ape of a de- 

pendent special enrollment period, the coverage of the dependent becomes effective: 

(1) in the case of marriage, not later than the first day of the finst: month beginning ‘after 
the date the completed request for enrollment is received; ) 

(2) in the case of birth, as of the date of the birth; or 

(8) | in the case of adoption or placement for adoption, the ata of the adoption or placement. 


History: Laws 1997, ch. 248, § 9: 1998, ch, 41, § 13. Mohividisnd® following "which a person", Shad salielataten 

The 1998 amendment, effective March 6, 1998, sub- "the" for "a" at the beginning of Paragraph A(3); in Sub- 
stituted "Group health plan" for "Special enrollment pe- section C, inserted " person as a" near the beginning, and 
riods for dependent beneficiaries" in the section heading; deleted "a dependent's" following "in the case of" in Para- 
in Subsection A, deleted "or if not otherwise enrolled; the ..; graphs C(2) and (3). 


59A-23E-10. Group health plan; group health insurance; use of 
affiliation period by health maintenance organizations as 
alternative, to preexisting condition exclusion. 


A. A health maintenance organization that offers health insurance coverage in connection 
with a group health plan and does not impose any preexisting condition exclusion allowed pursu- 
ant to Section 59A-23E-3 NMSA 1978 with respect to any particular coverage option may impose 
an affiliation period for the coverage option if that period: 

(1) is applied uniformly without regard to any health status related factors; and 
(2) does not exceed two months, or three months in the case of a late enrollee. 

B. During an affiliation period, a health maintenance organization is not required to provide 
health care services or benefits to a participant or beneficiary, and it shall not charge a premium 
to a participant or beneficiary for any coverage. 


C. An affiliation period begins to run on the enrollment date and shall run regis cont with 


any waiting period under the plan. 

D. A health maintenance organization described in Subsection A of this section may use alter- 
native methods different from those described in that subsection to address adverse selection as 
approved by the superintendent. 


History: Laws 1997, ch. 243, § 10; 1998, ch. 41, § 14. organizations as alternative to preexisting’ condition ‘ex- 
The 1998 amendment, effective March 6, 1998, sub- clusion" in the section heading and "59A-238E-3 NMSA 
stituted "Group health plan; group health insurance" 1978" for "3 of the Health Insurance Portability Act" near 


for "Use of affiliation period by health maintenance the middle of Subsection A. 


§ \ 


59A-23E-11. Prohibiting discrimination based on. health status nanan 


individual participants and beneficiaries. 


A group health plan and a health insurance issuer offering group or individual health; insurance 
coverage shall not establish rules for eligibility or continued eligibility of any individual to enroll 
or continue to participate in a health plan, or eligibility or continued eligibility for benefits, based 
on any of the following factors in relation to the individual or a dependent of the individual: 

health status; 

medical condition, including both physical and mental ilinesses, 

claims experience; 

receipt of health care; 

medical history; 

genetic information; 

evidence of insurability, including conditions arising out’ of acts of domestic meer ts 
disability; 
gender; 


MO Mt Ob > 
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J. national origin; 
K. sexual orientation; or 
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L.. any other health status-related factor that the superintendent specifies in rules of the office 


of superintendent of insurance. 


History: Laws 1997, ch. 248, § 11; 1998, ch. 41, § 15; 
2019, ch. 259, § 10, , 

The 2019 amendment, effective June 14, 2019, pro- 
vided that factors such as health status, gender, national 
origin and sexual orientation may not be taken into ac- 
count by an insurer in establishing eligibility for coverage; 
in the section heading, deleted "group health plan--group 
health insurance"; deleted subsection designation A and 
redesignated former Paragraphs A(1), through A(8) as 
Subsections A through H, respectively; in the introductory 


clause, after the section heading, deleted "Except as pro- 


vided in Subsection B of this section", after "participate in 


a health plan,", added "or eligibility or continued eligibil- 
ity for benefits", and after "the following", deleted "health 
status related"; deleted former Subsection B; and added 
new Subsections I through L. 

The 1998 amendment, effective March 6, 1998, sub- 
stituted "Group health plan; group health insurance" 
for "Prohibiting discrimination based on health status 
against individual participants and beneficiaries in eli- 
gibility to enroll" in the section heading and "59A-23E-3 
NMSA 1978" for "3 of the Health Insurance Portability 
Act" near the beginning in Subsection B. 


59A-23E-12. Prohibiting discrimination based on health status against 
individual participants and beneficiaries in premium 


contributions. 


A. Agroup health plan and a health insurance issuer offering group or individual health insur- 
ance coverage shall not require an individual as a condition of enrollment or continued enrollment 
under the plan to pay a premium or contribution that is greater than the premium or contribution 
for a similarly situated individual enrolled in the plan on the basis of the health status related 
factor in relation to the individual or a person enrolled under the plan as a dependent of the indi- 


vidual. 


B. The provisions of Subsection A of this, section shall not be construed to:., 
(1) restrict the amount that an employer or an individual may be charged for coverage 
under a group health plan or individual health coverage; or 
. (2) prevent a group health plan or a health insurance issuer offering group health insur- 
ance coverage from establishing premium discounts or rebates or modifying otherwise applicable 
copayments or deductibles in return for adherence to programs of health promotion and disease 


prevention. 


C. A group health benefits plan or.a health insurance issuer that offers group health insurance 
coverage in connection with a group health benefits plan shall not adjust premiums or contribu- 
tion amounts for the group covered under the plan on the basis of genetic information. 


History: Laws 1997, ch. 243, § 12; 1998, ch. 41, § 16; 
2019, ch, 259, § 11. 

The 2019 amendment, effective June 14, 2019, pro- 
vided that a group health benefits plan or a health in- 
surance issuer may not adjust premiums or contribution 
amounts on the basis of genetic information; in the section 
heading, deleted "group health plan--group health insur- 
ance"; in Subsection A, after the subsection designation, 
deleted "Except as provided in Subsection B of this sec- 
tion", after "health status related", deleted "factors speci- 
fied in Subsection A of Section 59A-23E-11 NMSA 1978" 


and added "factor"; in Subsection B, added paragraph des- 
ignations "(1)" and "(2)"; and added new Subsection C, 

The 1998 amendment, effective March 6, 1998, sub- 
stituted "Group health plan;. group health, insurance" 
for "Prohibiting discrimination. based on health status 
against individual participants and beneficiaries in pre- 
mium contributions" in the section heading, and in Sub- 
section A, substituted "59A-23K-11 NMSA 1978" for "11 of 
the Health Insurance Portability Act" and "a person" for 
“an individual" near the end. 


59A-23E-13. Health insurance issuers; guaranteed availability of 
| coverage; exceptions for network plans, insufficient _ 
financial capacity and bona fide associations; employer 


contribution rules. 


A... Except as provided in Subsections C through E of this section, a health insurance issuer 
that offers health insurance coverage in the individual or small group markets shall: 
(1) accept every individual or employer that applies for coverage; 
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(2) accept for enrollment under the offered coverage an eligible individual who applies 
for enrollment during the period in which the individual first becomes eligible toenroll under the 
terms of the group health plan or during an open or special eimnersieedion period as specified in rules 
of the office of superintendent of insurance; and 

(8) not place a restriction on an eligible individual being a participant or a beneficiary that 
is inconsistent with Sections 59A-23H-11 and 59A-23K-12 NMSA 1978. ° 

B. The superintendent shall adopt and promulgate rules relating to enrollment bafta! 

C, A health insurance issuer that offers health insurance. eayerage in the group or individual 
markets through a network plan may: 

(1) limit the employers or individuals that may seus for the coverage to those with eli- 
gible individuals who live, work or reside in the service area for the network plan; and 

(2) within the service area of the network plan, deny coverage to individuals or employers 
within the service area for the network plan if the issuer has demonstrated to the superintendent 
that it: sn 
(a) will not have the capacity to deliver services adequately to enrollees of any addi- 
tional groups or any additional individuals because of its poe mcRs to existing individuals, group 
contract holders and enrollees; and 

(b) is applying this exception uniformly to all employers and individuals without re- 
gard to the claims experience of those individuals or those employers, their employees and their 
dependents or any health status related factor relating to those individuals, employees and depen- 
dents. 

D. A health insurance issuer, upon denying insurance coverage in any service area pursuant 
to the provisions of Subsection C of this section, shall not offer coverage in the group market or 
individual market within the service area for a period of one hundred eighty days after the date 
coverage is denied. 

E. A health insurance issuer may deny health insurance coverage in the individual and group 
markets if the issuer has demonstrated to the superintendent that it: | 

(1) does not'‘have the financial reserves necessary to underwrite additional coverage; and 

(2) is applying this exception uniformly to all individuals, employers and their employees 
in the individual and group markets in the state consistent with state law and without regard to 
the claims experience of those individuals, employers, their employees and their dependents or 
any health status related factor relating to those individuals, employees and dependents, 

F. A health insurance issuer, upon denying health insurance coverage in accordance with Para- 
graphs (1) and (2) of Subsection E of this section, shall not offer coverage in the group or individual 
markets in the state for a period of one hundred eighty days after the date the coverage is denied 
or until the issuer has demonstrated to the superintendent that the carrier has sufficient financial 
reserves to underwrite additional coverage, whichever is later. The superintendent may SA og 
for the application of this subsection on a service-area-specific basis. 

G. As used in this section, "eligible individual" means, with respect to a health insurance issuer 
offering an individual or group health plan, an individual whose eligibility shall be determined: ' 

(1) in accordance with the terms of the plan; 

(2) as provided by the issuer under the rules of the issuer that are uniformly applicable in 
the state to the individual and group markets; and 

(3) in accordance with New Mexico Insurance Code provisions governing the issuer and 
the small group market. 


History: Laws 1997, ch, 243, § 13; 1998, ch. 41, § 17; members for at least 180 days; in the section heading, after 
2019, ch. 259, § 12. "coverage", deleted. "for employers in small group market"; 
Cross references. — For the Insurance Code, see 59A- in Subsection A, in Paragraph A(1), after "accept", deleted 
1-1 NMSA 1978 and notes thereto. "a small" and added "every individual or", and after "group 
The 2019 amendment, effective June 14, 2019, pro- health plan", added "or during an open or special enroll- 
vided that health insurance issuers that offer health in- ment period as specified in rules of the office of superin- 
surance coverage in the individual or small group market tendent of insurance"; added new Subsection B and redes- 
must accept every individual that applies for coverage dur- ignated former Subsections B through D as Subsections 
ing open or special enrollment periods, and provided that a C through E, respectively; in Subsection C, in Paragraph 
health plan that did not have capacity or financial reserves C(2), in the introductory clause, after the paragraph desig- 
necessary to take more enrollees may not enroll additional nation, added "within the service area of the network plan"; 
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deleted former Subsections E through G; added new Sub- 
section F and redesignated former Subsection H as Sub- 
section G; and in Subsection G, in the introductory clause, 
after "health insurance issuer", deleted "that offers health 
insurance coverage to a small employer in connections with 
a group health plan in the small group market" and added 


HEALTH INSURANCE PORTABILITY 


59A-23E-14 


The 1998 amendment, effective March 6, 1998, in- 
serted "guaranteed availability of' and "for employers" 
in the section heading, substituted "59A-23E-11 and 59A- 
23E-12 NMSA 1978" for "11 and 12 of the of the Health 
Insurance Portability Act" near the end of Paragraph A(3), 
and added Subsection H. 


"offering an individual or group health plan". 


59A-23E-14. Health insurance issuers; guaranteed availabilityor coverage. 


A. Except as provided in Subsections B through F of this section, a health insurance issuer 
that offers health insurance coverage in the individual or group markets shall renew or continue 
that coverage in force at the option of the plan sponsor or the individual. 

B. A health insurance issuer may refuse to renew or may discontinue health insurance cover- 
age offered pursuant to Subsection A of this section if. 

(1) the plan sponsor or individual has failed to pay premiums or contributions in accor- 
dance with the terms of the health insurance coverage or the issuer has not received timely pre- 
mium payments; 3 

(2) the plan sponsor or individual has performed an act or practice that constitutes fraud 
or made an intentional misrepresentation of a material fact under the terms of the coverage; 

(3) the issuer is ceasing to offer coverage in the market in accordance with Subsection C 
of this section; or 

(4) in the case of a health insurance issuer that offers health insurance coverage in the 
market through a network plan, there is no longer any enrollee in connection with that plan who 
lives, resides or works in the service area of the issuer or the area for which the issuer is autho- 
rized to do business and the issuer would deny enrollment with respect to the network plan pursu- 
ant to Paragraph (1) of Subsection C of Section 59A-23E-13 NMSA 1978. 

C. A health insurance issuer may discontinue offering a particular type of individual or group 
health insurance coverage offered in the group or individual markets only if: 

(1) the issuer provides notice to each plan sponsor or individual provided coverage of this 
type in the market and to the participants and beneficiaries covered under the coverage of the 
discontinuation at least ninety days prior to the date of the discontinuation; 

(2) the issuer offers to a plan sponsor or individual provided coverage of this type in the 
market the option to purchase any other health insurance plan coverage currently being offered 
by the issuer in that market; and . 

(3). in exercising the option to discontinue coverage of this type and in offering the option 
of coverage pursuant to Paragraph (2) of this subsection, the issuer acts uniformly without regard 
to the claims experience of those sponsors or individuals or any health status related factors relat- 
ing to any participants or beneficiaries who may become eligible for that coverage. 

D. Ifa health insurance issuer elects to discontinue offering all health insurance coverage in 
the individual or group markets, coverage may be discontinued only if: 

(1) the issuer provides notice to the superintendent and to each plan sponsor or to the in- 
dividual and participants and beneficiaries covered under that coverage of the discontinuation at 
least one hundred eighty days prior to the date of discontinuation; and 

(2) all health insurance issued or delivered for i issuance in the state in the market is dis- 
continued and coverage is not renewed. 

kK. After discontinuation pursuant to Subsection D of this section, the health insurance issuer 
shall not provide for the issuance of any health insurance coverage in the market involved dur- 
ing the five-year period beginning on the date of the discontinuation of the last health insurance 
coverage not renewed. 

F. At the time of coverage renewal pursuant to Subsection A of this section, a health insurance 
issuer may modify the coverage for a policy form offered to a group or individual if the modification 
is effective on a uniform basis among all groups or individuals, as applicable, with that policy form. 


History: Laws 1997, ch. 243, § 14; 1998, ch. 41, § 18; 
2019, ch. 259, § 13. 


The 2019 amendment, effective June 14, 2019, removed 
the failure of a plan sponsor to comply with a material plan 
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provision as a reason for a health insurance issuer to refuse 
to renew or to discontinue health insurance coverage, and 


provided that any changes to coverage provisions under a - 
given plan mustibe on a uniform basis among all groups or ~ 


individuals; in the section heading, after "guaranteed"; de- 
leted "renewability of coverage for employers in the small or 
large group market--requirement and exceptions to require- 
ment" and added "availability of coverage"; in Subsection 
B, deleted Paragraph B(3) and redesignated former Para- 
graphs B(4) and B(5) as Paragraphs B(3) and.B(4), respec- 


tively, and deleted former Paragraph B(6); in Subsection * 


D, in Paragraph D(1), after "plan sponsor", deleted "and to 
participants and beneficiaries covered under the plan" and 


INSURANCE CODE 


59A-23E-16 


added "or to the individual and participants and beneficia- 
ries covered under that coverage"; in Subsection F, deleted 
former Paragraphs F(1) and F(2) and added "or individual 
if the modification is effective on a uniform basis among all 
groups or individuals, as applicable, with that policy form"; 
and deleted former Subsection G. 

The 1998 amendment, effective March 6, 1998, inserted 
"Health insurance issuers" near the beginning and "small 
or large" near the middle in the section heading, substituted 


"refuse to renew or may " for."nonrenew or discontinue" 


near the beginning of Subsection B, and substituted "59A- 
23E-13 NMSA 1978" for "13 of the Health Insurance Porta- 
bility Act" near the end of Paragraphs B(8) and (5). 


59A-23E-15, Disclosure of information by health insurance issuers. 


A. A health insurance issuer when offering health insurance coverage to an employer or indi- 


vidual shall: 


(1) make a reasonable disclosure to the small employer or individual as part of its solicitation 
and sales materials, of the availability of information described in Subsection B of this section; and 
(2) upon request of the employer or individual provide the information described. 
B: Except as provided in Subsection D of this section, a health insurance issuer offering a 
health plan to an employer or individual shall provide information pursuant to Subsection A of 


this section concerning: 


(1) the provisions of coverage concerning the issuer's right to change premium rates and 
the factors that may affect changes in premium rates; 

(2) the provisions of coverage relating to renewability of coverage; and | 

(3) the benefits and premiums available under all health insurance coverage for which the 


small employer is qualified. 


C. Information furnished pursuant to this section shall be provided to employers or individu- 
als in a manner determined to be understandable by the average employer or individual and shall 
be sufficient to reasonably inform employers or individuals of their rights and obligations under 


the health insurance coverage. 


D. A health insurance issuer is not required by this section to disclose information that is pro- 


prietary and trade secret information. 


History: Laws 1997, ch. 248, § 15; 1998, ch. 41, § 19; 
2019, ch. 259, § 14. 

The 2019 amendment, effective June 14, 2019, , re- 
moved language regarding pre-existing condition exclu- 
sion; in the section heading, after “insurance issuers", 
deleted "offering health insurance coverage to small 


employers"; and in Subsection B, deleted former Para- 
graph B(3) and redesignated former Paragraph B(4) as 
Paragraph B(3), 

The 1998 amendment, effective March 6, 1998, in- 


- serted "; offering health insurance coverage to small em- 


ployers" at the end of the section heading. 


59A-23E-16, Exclusions, limitations and exceptions for certain group 
health plans and group health insurance. 


A. The requirements of Sections 59A-23E-3 through 59A-23E-15, 59A-28E-17 and 59A-23E-18 
NMSA 1978 do not apply to any group retiree health plan and health insurance coverage offered 
in connection with a group retiree health plan if, on the first day of the plan year, the plan has 
fewer than two employees who are current employees. 

B. The requirements of Sections 59A-23E- 3 through 59A-23E-15, 59A-23E-17 and 59A-23E-18 
NMSA 1978 shall not apply with respect to a group health plan or group retiree health plan that is 
a nonfederal governmental plan if the plan sponsor makes an election under the provisions of this 
subsection in conformity with regulations of the federal secretary of health and human services. 
The period of an election for exclusion made pursuant to this subsection is for a single specified 
plan year or, in the case of a plan provided pursuant to a collective bargaining agreement, for the 
term of the agreement. The plan for which an election is made shall provide under the terms of 
the election for: , 
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(1). notice to enrollees on an annual basis and at the time of enrollment of the facts and 
consequences of the election; and 
(2) certification and disclosure of editatla coverage under the plan with respect to enroll- 
ees in accordance with Section 59A-23E-7 NMSA 1978. 

C, The requirements of Sections 59A-23E-3 through 59A-23E-15, 59A-23E-17 and 59A-23E-18 
NMSA 1978 do not apply to a group health plan and group health insurance coverage offered in 
connection with.a group health plan in relation to its provision of excepted benefits described in 
Paragraph (9) of Subsection L of Section 59A-23E-2 NMSA 1978 if the benefits are: 

(1) _ provided under a separate policy, certificate or contract of insurance; or 
(2) otherwise not an integral part of the plan. 

D. The requirements of Sections 59A-23E-3 through 59A-23E-15, 59A-23E-17 and 59A-23E-18 
NMSA 1978 do not apply to any group health plan and group health insurance coverage offered in 
connection with a group health plan in relation to its provision of excepted benefits described in 
Paragraph (10) of Subsection L of Section 59A-23E-2 NMSA 1978 if: 

(1) the benefits are provided under a separate policy, certificate or contract of insurance; 

(2) there is no coordination between the provision of the benefits and any exclusion of ben- 
efits under any group health plan maintained by the same plan sponsor; and 

(3) the benefits are paid with respect to an event without regard to whether benefits are pro- 
vided with respect to that event under any group health plan maintained by the same plan sponsor. 

E. The requirements of Sections 59A-23E-3 through 59A-23E-15, 59A-23E-17 and 59A-23E-18 
NMSA 1978. do not apply to any group health plan and group health insurance coverage offered 
in connection with a group health plan in relation to its provision of excepted benefits described 
in Paragraph (11) of Subsection L of Section 59A-23E-2 NMSA 1978 if the benefits are provided 
under a separate policy, certificate or contract of insurance. 


History: Laws 1997, ch. 243, § 16; 1998, ch. 41, § 20; 
2019, ch. 259, § 15. 

The 2019 amendment, effective June 14, 2019, pro- 
vided an exemption for group retiree health plans from 
the requirements of certain sections of the Insurance 
Code; in Subsection A, after each occurrence of "group", 
added "retiree"; in Subsection B, after "group health plan’, 
added "or group retiree health plan. 

The 1998 amendment, effective March 6, 1998, in- 
serted "group health" and "and group health insurance" 


near the end of the section heading; substituted "59A- 
23E-3 through 59A-23E-15 NMSA 1978" for "3 through 15 
of the Health Insurance Portability Act" and "59A-23E-2 
NMSA 1978" for "2 of the Health Insurance Portability 
Act" throughout the section; substituted "fewer" for "less" 
near the end of Subsection A; substituted "59A-23E-7 
NMSA 1978" for "7 of the Health Insurance Portability 
Act’ at the end of Paragraph B(2);‘substituted "L" for "M" 
near the end of Subsections C, D, and E; and inserted 
"plan" near the end of Paragraphs D(2) and (3). 


59A-23E-17. Treatment of partners and self-employed individuals in 
connection with group health plans. 


A. Any plan, fund or program that would not be an employee welfare benefit plan, except for 
the provisions of this section, that is established or maintained by a partnership, to the extent that 
the plan, fund or program provides medical care to current or former partners in the partnership 
or to their dependents directly or through insurance, reimbursement or otherwise, shall be treated 
as an employee welfare benefit plan that is a group health plan. 

_B. As used in this section: 

(1) “employer" includes a partnership in relation to a partner; and 
(2) “participant” includes: 
(a) in connection with a group health plan maintained by a partnership, an individ- 
ual who is a partner in relationship to the partnership; and 
(b) in connection with a group health plan maintained by a self-employed individual 
under which one or more employees are participants, the self-employed individual, if he or his 
beneficiaries are or may become eligible to receive a benefit under the plan. 


History: Laws 1997, ch. 248, § 17; 1998, ch. 41, § 21. 
The 1998 amendment, effective March 6, 1998, in the 
section heading, substituted "partners" for "partnerships" 


following "“of' and inserted "in connection with group 
health plans" at the end of the heading. 
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INSURANCE CODE 


59A-23E-19 


59A-23E-18. Requirement for mental health benefits in an individual 
or group health plan, or group health insurance offered in ~ 
connection with the plan, for a plan year of an employer. 


A. A group health plan or group or individual health insurance shall not impose treatment 
limitations or financial restrictions, limitations or requirements on the provision of mental health 
benefits that are more restrictive than the predominant restrictions, limitations or mht eae 
that are imposed on coverage of benefits for other conditions. 

B. A group health plan or group or individual health insurance offered in connection with that 


plan, may: 


(1). require pre-admission screening prior to the authorization of hentia a benefits 


whether inpatient or outpatient; or 


(2) apply limitations that restrict mental health benefits provided letter the plan to those 


that are medically necessary. 


C. As used in this section; "mental health foal means mental health benefits as described 
inthe group health plan, or group health insurance offered in connection with the plan; but does 
not include benefits with respect to treatment of substance abuse, chemical dependency or gam- 


bling addiction: 


History: 1978 Comp., § 59A-23E-18, enacted by 
Laws 2000, ch. 6, § 1; 2019, ch. 259, § 16. 

Repeals and reenactments. — Laws 2000, ch. 6, § 
1 repeals 59A-23E-18 NMSA 1978, as enacted by Laws 
1998, ch. 41, § 22, relating to individual health insurance 
coverage; guaranteed renewability; exceptions, and enacts 
the above section, effective May 17, 2000, 

The 2019 amendment, effective June 14, 2019, pro- 
vided that a group health plan may not impose restric- 
tions, limitations or requirements on the provisions of 


that are imposed on coverage of benefits for other condi- 
tions, and removed language that limits the annual pre- 
mium increase based on providing mental health coverage 
parity; in Subsection A, after "group or individual health 
insurance", deleted "offered in connection with that plan, 
shall provide both medical and surgical benefits and men- 
tal health benefits. The plan", after "financial", added 
"restrictions, limitations", after "mental health benefits", 
deleted "if identical" and added "that are more restrictive 
than the predominant restrictions"; and deleted former 


mental health benefits that are more restrictive than the 
predominant restrictions, limitations or requirements 


Subsections C through E and redesignated former Sub- 
section F as Subsection oe 


59A-23E-19. Individual health insurance coverage; guaranteed 
renewability; exceptions. 


A. Except as otherwise provided in this section, a health insuratice issuer that provides indi- 
vidual health insurance coverage to an individual shall renew or continue that sovarsige in force at 
the option of the individual. 

B. A health insurance issuer may refuse to renew or discontinue health 1 insurance coverage of 
an individual in the individual market if: 

(1). the individual has failed to pay premiums or contributions in accordance with the 
terms of the health insurance coverage or the issuer has not received timely premium payments; 

_.. (2), the individual has performed an act or practice that constitutes fraud or has made an 
intentional misrepresentation ofa material fact under the terms of the coverage; 

(3) the issuer is ceasing to offer coverage in the individual market in accordance with Sub- 
section C of this section; : 

(4) in the case of a health insurance issuer that offers health insurance coverage in the 
market through a network plan, the individual no longer lives, resides or works in the service area 
of the issuer or the area for which the issuer is authorized to do business but only if the coverage 
is terminated pursuant to this paragraph uniformly without regard to any health status related 
factor of covered individuals; and 

(5) in the case of health insurance coverage that is made available to the ‘pdividuel mar- 
ket only through one or more.bona fide associations, the membership of the individual in the 
association on the basis of which the coverage is provided ceases, but only if the coverage is termi- 
nated pursuant to this paragraph uniformly without regard to any health. status related factor of 
covered individuals. i 

C. A health insurance issuer may discontinue offering a peecioulae type of group health j insur- 
ance coverage offered in the individual market only if: 
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(1) the issuer provides notice to each covered individual provided coverage of this type in 
the market of the discontinuation at least ninety days prior to the date of the discontinuation; 

» (2) the issuer offers to each individual in the individual market provided coverage of this 
type the option to purchase any other individual health insurance coverage currently being offered 
by the issuer for individuals in that market; and 

(3) in exercising the option to discontinue coverage of this type and in offering the option 
of coverage pursuant to Paragraph (2) of this subsection, the issuer acts uniformly without regard 
to any health status related factor of enrolled individuals or individuals who may become eligible 
for that coverage. 

D. Ifa health insurance issuer elects to discontinue offering all health i insurance coverage, the 
individual coverage may be discontinued only if: 

(1) the issuer provides notice to the superintendent and to each individual of the discon- 
tinuation at least one hundred eighty days prior to the date of the expiration of the coverage; 
4nd 

(2) all health insurance issued or delivered for issuance in the state in the market is dis- 
continued and coverage is not renewed. 

E. After discontinuation pursuant to Subsection D of this section, the health insurance issuer 
shall not provide for the issuance of any health insurance coverage in the market involved dur- 
ing the five-year period beginning on the date of the discontinuation of the last health insurance 
coverage not renewed. 

F. At the time of coverage renewal pursuant to Subsection A of this section, a health insurance 
issuer may modify the coverage for a policy form offered to individuals in the individual market if 
the modification is consistent with law and effective on a uniform basis among all individuals with 
that policy form. 

G. Ifhealth i insurance coverage is made available by a health insurance issuer in the individ- 
ual market to an individual only through one or more associations, a reference to an "individual" 
is deemed to include a reference to that association. 


History: 1978 Comp., § 59A-28E-19, enacted by 
Laws 1998, ch. 41, § 23. 


59A-23E-20. Certification of coverage by issuers in the individual market. 


The provisions of Section 59A-23E-7 NMSA 1978 [repealed] apply to health i insurance coverage 
offered by a health i insurance issuer in the individual market in the same manner as it applies to 
health insurance coverage offered by a health insurance issuer in connection with a group health 
plan in the small or large group market. 


History: 1978 Comp., § 59A-23E-20, enacted by 2019, ch. 259, § 22 repéaled 59A-23E-7 NMSA 1978, effec- 
Laws 1998, ch. 41, § 24. tive June 14, 2019. 

Bracketed material. — The bracketed material was 6 
inserted by the compiler and is not part of the law. Laws 


ARTICLE 23F 
_ New Mexico Health Insurance Exchange 


Sec. aie ae - See. 


59A-23F-1, Short title, 59A-23F-7. Superintendent of insurance; rulemaking. 
59A-23F-2. Definitions. a §9A-23F-8. Funding. 
59A-23F-3, New Mexico health insurance exchange cre- 59A-23F‘9. | Standardized health plans. 
ated; board created. 5§9A-23F-10. Reporting. 
59A- 23F- 4. Board of directors; powers. 59A-23F-11, Health care affordability fund. 
59A-23F-5. Plan of operation. eee 23F-12. Health care affordability plan; pep ap 


59A-28F-6. Board duties; reporting. i reporting i apes 
59A-23F-6.1. Board; additional duties and powers. 
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59A-23F-1. Short title. 


Chapter. 59A, Article 23F NMSA 1978 may be cited as the "New Mexico Health Insurance Ex- 
change Act". 


History: Laws 2013, ch. 54, § 1; 2020, ch. 35, § 1. _ Severability. — Laws 2013, ch,.54, § 16 provided that if 
The 2020 amendment, effective May 20, 2020, changed any part or application of Laws 2013, ch. 54, §§ 1 through 
"Sections 1 through 8 of this act" to "Chapter 59A, Article * 15 are held invalid, the remainder or its application to 


23F NMSA 1978". . other situations or persons shall not be affected. 


59A-23F-2. Definitions. 


As used in the New Mexico Health Insurance Exchange Act: 

A. “board" means the board of directors of the exchange; : 

B. "bronze plan" means a level of coverage that is designed to provide benefits that are actuari- 
ally equivalent to sixty percent of the full actuarial value of the benefits provided under a health 
benefit plan or the allowable value for a bronze plan as defined by federal regulation; ' 

C. "enrollee" means: . 

(1) a qualified individual or qualified employee enrolled in a qualified health plan; 

(2) the dependent of a qualified employee enrolled in a qualified health plan through the 
small business health options program; 

(3) a person who is enrolled in a qualified health plan through the small business health 
options program, consistent with applicable law and the terms of the group health plan; or 

(4) a business owner enrolled in a qualified health plan through the small business 
health options program, provided that at least one employee of the business owner enrolls in a 
qualified health plan through the small business health options program, or the dependent of 
a business owner enrolled in a qualified health plan through the small business health options 
program; 

D. "exchange" means the New Mexico health insurance exchange, composed of an exchange for 
the individual market and a small business health options program or "SHOP" exchange under a 
single governance and administrative structure; 

E. "gold plan" means a level of coverage that is designed to provide benefits that are actuari- 
ally equivalent to eighty percent of the full actuarial value of the benefits provided under a health 
benefit plan or the allowable value for a gold plan as. defined by federal regulation; — 

F. “health benefit plan" means an individual or group policy or agreement entered into, offered 
or issued by a health insurance carrier to provide, deliver, arrange for, pay for or reimburse any of 
the costs of health care services; ie | 

G. "health insurance issuer" means an insurance company, insurance service or insurance or- 
ganization, including a health maintenance organization, that is licensed to engage in the busi- 
ness of insurance in the state; 

H. "insurance producer" means a person required to be licensed in this state to sell, solicit or 
negotiate insurance; 

I, "Native American" means: 

(1) an individual who is a member of any federally recognized Indian nation, tribe or 
pueblo or who is an Alaska native; or 

(2) an individual who has been deemed eligible for services and programs provided to Na- 
tive Americans by the United States public health service or the bureau of Indian affairs; 

J. "navigator" means a person that, in a manner culturally and linguistically appropriate to 
the state's diverse populations, conducts public education, distributes tax credit and qualified 
health plan enrollment information, facilitates enrollment in qualified health plans or provides 
referrals to consumer assistance or ombudsman services. "Navigator" does not mean a health in- 
surance issuer or a person that receives any consideration, directly or indirectly, from any health 
insurance issuer in connection with the enrollment of a qualified individual in a qualified health 
plan; provided that an insurance producer may be a navigator if the insurance producer receives 
no consideration, directly or indirectly, from any health insurance issuer in connection with the 
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enrollment of a qualified individual or qualified employer in a qualified health plan, an approved 
health plan or any other health coverage; 

K. "qualified employee" means an employee or former employee of a qualified employer who 
has been offered health insurance coverage by that qualified employer through the small business 
health options program for the employee or former employee and, if the qualified employer offers 
dependent coverage through the small business health options program, for the employee or for- 
mer employee's dependents; 

L. “qualified employer" means a small employer that elects to make, at a minimum, all of the 
employer's full-time employees eligible for one or more qualified health plans in the small group 
market offered through a small business health options program; 

M. "qualified health plan" means a health plan that has in effect a carkificalti op a ha super- 
intendent that it meets the standards set forth in applicable federal and state law and regulations 


and rules as well as any additional requirements established by the board; 

N. "qualified individual" means an individual who has been determined eligible to enroll 
through the exchange in a qualified health plan in the individual market; 

O. "silver plan" means a level of coverage that is designed to provide benefits that are actu- 
arially equivalent to seventy percent of the full actuarial value of the benefits provided under’a 
health benefit plan or the allowable value for a silver plan as defined by federal regulation; 

P.. "small business health options program" means a program operated by the exchange through 
which a qualified employer can provide its employees and their dependents with access to one or 


more qualified health plans; and 


Q. "superintendent" means the superintendent of insurance. 


History: Laws 2018; ch. 54, § 2; 2020, ch. 35, § 2. 

The 2020 amendment, effective May 20, 2020, de- 
fined "bronze plan", "enrollee", igold plan", "health ben- 
efit plan", "insurance producer", "qualified employee", 
"qualified employer", “qualified health plan", " 
individual", "silver plan", and "small business health op- 
tions program" and removed certain definitions as used in 
the New Mexico Health Insurance Exchange Act; deleted 
former Subsection A, which defined "agent", and redesig- 
nated former Subsection B as Subsection A; deleted for- 
mer Subsection C, which defined "broker", and added new 


qualified . 


redesignated former Subsection EK as Subsection G; added 
a new Subsection H and redesignated former Subsections 
F and G as Subsections I and J, respectively; in Subsection 
J, after "provided that", deleted "a broker or an agent" and 
added "an insurance producer", and after "may be a navi- 
gator if the", deleted "broker or the agent" and added "in- 
surance producer"; and added new Subsections K through 
P and redesignated the succeeding subsection accordingly. 

Severability. — Laws 2018, ch. 54, $16 provided that if 
any part or application of Laws 2013, ch. 54, §§ 1 through 
15 are held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


Subsections B and C; added new Subsections E and F and 


59A-23F-3. New Mexico health insurance exchange created; board 
created. 


A. The "New Mexico health insurance exchange" is created as a nonprofit public corporation to 
provide qualified individuals and qualified employers with increased access to health insurance in 
the state and shall be governed by a board of directors constituted pursuant to the provisions of 
the New Mexico Health Insurance Exchange Act. The exchange is a governmental entity for pur- 
poses of the Governmental Conduct Act [Chapter 10, Article 16 NMSA 1978], the Gift Act [Chap- 
ter 10, Article 16B NMSA 1978], the Sunshine Portal Transparency Act [Chapter 10, Article 16D 
NMSA 1978], the Whistleblower Protection Act [10-16C-1 to 10-16C-4 NMSA 1978], the Procure- 
ment Code [13-1-28 to 13-1-199 NMSA 1978] and the Tort Claims Act [41-4-1 to 41-4-27 NMSA 
1978], and neither the exchange nor the board shall be considered a governmental entity for any 
other purpose. _. 

B. The exchange shall not duplicate, i impair, enhance, supplant, infringe upon or replace, in 
whole or in any part, the powers, duties or authority of the superintendent, including the superin- 
tendent's authority to review and approve premium rates pursuant to the provisions of the Insur- 
ance Code [59A-1-1 NMSA 1978]. 

C, All health insurance issuers and health maintenance organizations authorized to conduct 
business in this state and meeting the requirements of the rules promulgated by the superin- 
tendent pursuant to Section 59A-23F-7 NMSA 1978, the regulations under federal law and the 
requirements established by the board shall be eligible to participate in the exchange. 
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D. The "board of directors of the New Mexico health insurance pain teen is created. The board 
consists of thirteen voting directors as follows: 

(1)'> one voting director is the superintendent or the superintendent's iepignaah 

(2) six voting directors appointed by the governor, including the: secretary of human ser- 
vicés or the secretary's designee, a health insurance issuer and a consumer advocate; and 

(8) six voting directors, three appointed by the president pro tempore of the senate, includ- 
ing one health care provider, and three appointed by the speaker of the house of representatives, 
including one health insurance issuer. One of the directors appointed by the president pro tempore 
of the senate and one of the directors appointed by the speaker of the house of representatives 
shall be from a list of at least two:candidates provided, respectively, by the minority floor leader of 
the senate and by the minority floor leader of the house of representatives. ) 

E.. Except as provided in Subsection F of this section, managerial and full- fisted staff of the 
exchange shall be subject to applicable provisions of the Governmental Conduct Act and shall not 
have any direct or indirect affiliation wath any health care provider, health insurance issuer or 
health care service provider. 

F. Each director: shall comply with the conflict- edsiibereeh provisions of Stsbabotion E of this 
section; except as follows: 

(1) directors:;who may be aineintall from the board of diviectotls of the New Mexico rniattiogl 
insurance pool shall not be considered to have a conflict of interest with respect to their associa- 
tion with that entity; 

(2) the secretary of human services, or the ae s designee, shall not be considered to 
have a conflict of interest with respect to the secretary's performance of the secretary's duties as 
secretary of human services; 

(3) othe director who is a health care provider shall not be considered to have.a conflict of 
interest arising from that director's receipt of payment for services as a health care provider; and 

(4). directors who are representatives of health insurance issuers shall not, be considered to 
have a conflict of interest with respect to those directors’ association with their respective health 
insurance issuers. 

G.. Each director and employee of the exchange shall have a fiduciary duty to the exchange, to 
the state and to those persons who purchase or enroll in qualified health plan Sgheptins or medical 
assistance coverage through the exchange. 

H. The board shall be composed, as a whole, to assure representation of the state' s Native 
American population, ethnic diversity, cultural diversity and geographic diversity. 

I. Directors shall have demonstrated knowledge or experience in at least one > of ee following 
areas: 

(1) preciaena coverage in the individual market; 

(2) purchasing coverage in the small employer market; 

(8) health care finance; 

(4) health care economics or’health care actuarial science; 

(5) health care policy; 

(6) the enrollment of underserved residents in health care coverage; 

(7) administration of a private or public health care delivery system; 

(8) information technology; 

(9) ‘starting a small business with fifty or fewer employees; or 

(10) provision of healthcare services. 

J. The governor shall appoint no more than four directors from the same political party. 

K. Except for the secretary of human services, the non-health insurance issuer directors ap- 
pointed by the governor shall be appointed for initial terms of three years or less, staggered so 
that the term of at least one director expires on June 30 of each year. The non-health insurance 
insurer directors appointed by the legislature shall be appointed for initial terms of three years or 
less, staggered so that the term of at least one director expires on June 30 of each year. The health 
insurance issuers appointed to'the board shall, upon appointment, select one of them by lot to have 
an initial term ending on June 30 following one year of service and one to have an initial term 
ending on June 30 following two years of service. Following the initial terms, health insurance is- 
suer directors shall be appointed for terms of two years. A director whose term has expired'shall 
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continue to serve until a successor is appointed by the respective appointing authority. Health 
insurance issuer directors shall not serve two consecutive terms. 

L. The exchange, members of the board and employees of the exchange shall operate consistent 
with provisions of the Governmental Conduct Act, the Inspection of Public Records Act [Chap- 
ter 14, Article 2 NMSA 1978], the Financial Disclosure Act [Chapter 10, Article 16A NMSA 1978], 
the Gift Act, the Whistleblower Protection Act, the Open Meetings Act [Chapter 10, Article 15 
NMSA 1978] and the Procurement Code and shall not be subject to the Personnel Act [Chapter 10, 
Article 9 NMSA 1978]. 

M. The board and the exchange shall implement performance-based budgeting and submit an- 
nual budgets for the exchange to the secretary of finance and administration and the legislative 
finance committee. 

N. The exchange shall cover its directors and employees under a surety bond, in an amount 
that the director of the risk management division of the general services department shall pre- 
scribe, 

O. A majority of directors constitutes a quorum. The board may allow members to attend meet- 
ings by telephone or other electronic media. A decision by the board requires a quorum and a ma- 
jority of directors in attendance voting in favor of the decision. 

P. Within thirty days of the effective date of the New Mexico Health Insurance Exchange Act, 
the board shall be fully appointed and the superintendent shall convene an organizational meet- 
ing of the board, during which the board shall elect a chair and vice chair from among the direc- 
tors. Thereafter, every three years, the board: shall elect in open meeting a chair and vice chair 
from among the directors. The chair and vice chair shall serve no more than two consecutive three- 
year terms as chair and vice chair. 

Q. A vacancy on the board shall be filled by appointment by the cuieinin! appointing authority 
for the remainder of the director's unexpired term. 

R. .A director may be removed from the board by a two-thirds majority vote of the directors. The 
board shall set standards for attendance and may remove a director for lack of attendance, neglect 
of duty or malfeasance in office. A director shall not be removed without proceedings consisting of 
at least. one ten-day notice of hearing and an opportunity to be heard. Removal proceedings shall 
be before the board and in accordance with procedures adopted by the board. 

S. Appointed directors may receive per diem and mileage in accordance with the Per Diem and 
Mileage Act [10-8-1 to 10-8-8 NMSA 1978], subject to the travel policy set by the board. sang i 
directors shall receive no other compensation, perquisite or allowance. 

T. The board shall: 

(1) meet at the call of the chair and no less often than once per calendar quarter. There 
shall be at least seven days' notice given to directors prior to any meeting. There shall be sufficient 
notice provided to the public prior to meetings pursuant to the Open Meetings Act; 

(2) create, make appointments to and duly consider recommendations of an advisory com- 
mittee or committees made up of stakeholders, including health insurance issuers, health care 
consumers, health care providers, health care practitioners, insurance producers, qualified em- 
ployer representatives and advocates for low-income or underserved residents; » 

(8) create an advisory committee made up of members insured through the New Mexico 
medical insurance pool to make recommendations to the board regarding the transition of each 
organization's insured members into the exchange. The advisory committee shall only exist until a 
transition plan has been adopted by the board; 

(4) create an advisory committee made up of Native Americans, some of whom live on a 
reservation and some of whom do not live on a reservation, to guide the implementation of the Na- 
tive American-specific provisions of the federal Patient Protection and Affordable Care Act and the 
federal Indian Health Care Improvement Act; 

(5) designate a Native American liaison, who shall assist the board in developing and 
ensuring implementation of communication and collaboration between the exchange and Native 
Americans in the state. The Native American liaison shall serve as a contact person between the 
exchange and New Mexico Indian nations, tribes and pueblos and shall ensure that training is 
provided to the staff of the exchange, which may include training in: 

(a) cultural competency; 
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(b) state and federal law relating to Indidn health; and ) 
(c) other matters relating to the ranetions of the nxchangel with respect to Native 


Americans in the state; and. 


(6). establish at least one walk-in oastt taste service center bad persons may, if eligible, 
enroll in qualified health plans or public coverage programs. 


History: Laws 2013, ch. 54, § 3; 2019, ch. 266, § 1; 
2020, ch. 35, § 8. 

Cross references.— For the federal Indian Health 
Care Improvement Act, see 25, U.S.C. § 1603. 

The 2020 amendment, effective May 20, 2020, removed 
a provision prohibiting the exchange from purchasing qual- 
ified health plans from insurance health insurers to offer 
for purchase through the exchange, provided that.all health 
insurance issuers and health maintenance organizations 
authorized to conduct business in this state must meet the 
requirements established by the board of directors of the 
exchange to-be eligible to participate in the exchange, and 
removed the New Mexico health insurance alliance from 
the conflict of interest provision; deleted former Subsection 
C, which provided "The exchange shall not purchase quali- 
fied health plans from insurance health issuers.‘to offer 
for purchase through the exchange." and redesignated the 
succeeding subsections accordingly; in Subsection C, after 
"NMSA 1978, the", deleted "rules" andjadded "regulations", 
and: after "federal", deleted."act" and ,added "law andthe 
requirements established by the board"; in Subsection D, 
Paragraph D(3), before each occurrence of "leader", added 
"floor"; in Subsection HK, after "Subsection", deleted "G" and 
added "F"; in Subsection F, in the introductory:clause, after 
"Subsection", deleted "F" and added "E", and in Paragraph 
F(1), after "New Mexico medical insurance pool", deleted 
"and the New Mexico health insurance’ alliance"; and in 
Subsection T, Paragraph T(2), after "health care practitio- 
ners", deleted "brokers" and added "insurance producers", 

The 2019 amendment, effective June 1, 2019, pro- 


vided that the New Mexico health insurance exchange . 


is a governmental entity for purposes of the Govern- 
mental Conduct Act, the Gift Act, the Sunshine Portal 


Transparency, Act, the Whistleblower Protection Act and 
the Procurement Code, provided that each director and 
employee of the health insurance exchange has a fidu- 
ciary duty to the state and to those persons who purchase 
or enroll in qualified health plan coverage or medical as- 
sistance coverage through the exchange, and provided 
additional duties and responsibilities for the board of 
directors of the health insurance exchange and’ employ- 
ees of the exchange; in Subsection A, after "for purposes 
of the", added "Governmental Conduct Act, the Gift Act, 
the Sunshine Portal Transparency Act, the Whistleblower 
Protections Act, the Procurement Code and the"; in Sub- 
section D, after "pursuant to Section", deleted "7 of the 
New Mexico Health Insurance Exchange Act" and added 
"59A-23F-7. NMSA 1978"; in Subsection H; after "duty to 
the exchange,", added "to the state and to those person 
who purchase or enroll in qualified health plan coverage 


“or medical assistance coverage through the exchange"; 


in Subsection M, after."The exchange", deleted "and the 


board" and added", members of the board and employees 


of the exchange", after "Financial Disclosure Act,", added 
"the Gift Act, the Whistleblower Protection Act", after 
"Open Meetings Act. and", added "the Procurement Code 
and", and after "subject. to", deleted "the Procurement 
Code or"; added new Subsections N and O and redesig- 
nated former Subsections N through S as Subsections 
P through U, respectively; and in Subsection U, in Para- 
graph U(3), after "insured through", deleted. "the New 
Mexico health insurance alliance and". 

Severability. — Laws 2013, ch. 54, § 16 provided that if 
any part or application of Laws 2013, ch. 54, §§ 1 through 
15 are held invalid, the remainder or, its application to 
other situations or persons shall not be affected. 


59A-23F-4. Board of directors; powers. 


The board may: 


A: ‘seek and receive grant.funding from federal, stnte or. local governments or private philan: 
thropic organizations.to defray the costs of operating the exchange; 


B... generate funding, including charging assessments or fees, to support its operations in accor- 
dance with provisions of the New Mexico Health Insurance Exchange Act solely for the reasonable 
administrative costs of the exchange; provided, that.no assessment or. user fee shall be imposed 
upon a carrier that exclusively offers, policies, plans or contracts outside the exchange intended 
to supplement, major medical coverage, including medicare supplement, long-term care, disability 
income, specified disease, accigon hone haepital tndismnnity or other limited-benefit health insur- 
ance policy; 

C. establish a Native rabies service center a ensure that the exchange: 

(1) . is accessible to Native Americans; 

(2). complies.with the provisions of,the federal Tecisee Health Care Improvement Act and 
Indian-specific provisions of the federal Patient Protection and Affordable Care Act; and 

(3) facilitates meaningful, ongoing mea ate sare with Native Americans; 

D. . create ad hoc advisory councils; ' 

E.. »request assistance from other boards, commissions, departments, agencies and organiza- 
tions as necessary to provide appropriate expertise to accomplish the exchange's duties; 

F, enter into contracts with persons or other organizations as, necessary or proper to carry 
out the provisions and purposes of the New Mexico Health Insurance, Exchange Act, including 
the authority to contract or employ staff for the performance of administrative, legal, actuarial, 
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accounting and other functions; provided that no contractor shall be a health insurance issuer or 
a producer; 

G. enter into contracts with similar exchanges of other states for the joint performance of com- 
mon administrative functions; 

H. enter into information-sharing agreements with federal and state agencies and other state 
exchanges to carry out its responsibilities; provided that, these agreements include adequate pro- 
tections of the confidentiality of the information to be shared and comply with all state and federal 
laws and regulations; 

I, sue or be sued or otherwise take any necessary or proper legal action in the execution of its 
duties and powers; 

J. appoint board committees, which may include non-board members, to provide technical as- 
sistance in the operation of the exchange and any other function within the authority of the ex- 
change; and 

K. conduct periodic audits to assure the general accuracy of the financial data submitted to the 
exchange. 


History: Laws 20139, ch. 54, § 4. Severability. — Laws 2018, ch. 54, § 16 provided that if 

Emergency clauses. — Laws 2013, ch. 54, § 17 con- any part or application of Laws 2013, ch. 54, §§ 1 through 
tained an emergency clause and was approved March 28, 15 are held invalid; the remainder or its application to 
20138. other situations or persons shall not be affected. 


59A-23F-5. Plan of operation. 


A. No later than September 1, 2020, the board, in coordination with insurance producers ap- 
pointed and compensated by the insurance industry, shall review its plan of operation and approve 
amendments to it as appropriate to ensure that the exchange is operated using best practices for 
state-based exchanges in business administration, consumer engagement and public outreach and 
marketing, 

B. The board shall provide for pubiig notice and bearing prpr to approving amendments to the 
plan of operation. ; 

C. The plan of operation shall contain: 

(1) procedures to implement the provisions of the New Mexico Health Insurance Exchange 
Act, consistent with state and federal law; 

(2) procedures for handling and accounting for the exchange's assets and money; 

(3) regular times and meeting places for meetings of the board; 

(4) a statewide consumer assistance program, including a navigator program; 

(5) procedures for consumer complaints and grievances for issues relating to the exchange; 

(6) procedures for alternative dispute resolution between the exchange and contractors or 
health insurance issuers; © 

(7) policies that: 

(a) promote effective communication and collaboration between the exchange and In- 
dian nations, tribes and pueblos, including communicating and collaborating on those nations’, 
tribes' and pueblos' plans for creating or participating in health insurance exchanges; and 

~~ (b) promote cultural competency in providing effective services to Native Americans; 

(8) conflict-of-interest policies and procedures; 

(9) details on the contents of the reports required pursuant to the New Mexico Health 
Insurance Exchange Act; and 

(10) provisions necéssary and proper for the execution of the powers and duties of the 
board and exchange. 


History: Laws 2013, ch. 54, § 5; 2019, ch, 266, § 2; amendments to the plan of operation, and required the 
2020, ch. 35, § 4. plan of operation to contain details on the contents of 
The 2020 amendment, allechive as 20, 2020, re- the reports required pursuant to the New Mexico Health 
quired the board of directors of the exchange to review Insurance Exchange Act; in Subsection A, completely re- 
its plan of operation, removed provisions related to the wrote the subsection; and in Subsection B, after "approv- 
board’s preliminary plan of operation, required the board - ing", added "amendments to"; and deleted subsection des- 
to provide for public notice and hearing prior to approving - ignation "D." and redesignated former Paragraphs D(1) 
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through D(5) and D(6) as Paragraphs C(4) through C(8) 
and C(10), respectively, and added Paragraph C(9). 


The 2019 amendment, effective June 1, 2019, required . 
the board of directors of the New Mexico health insurance - 


exchange to create and implement a final plan of opera- 
tion to ensure the health insurance exchange is admin- 
istered using best practices in business administration; 
in Subsection A, after the second occurrence of "ensure", 


59A-23F-6. Board duties; reporting. 


The board shall: 


INSURANCE CODE 


59A-23F-6.1 


deleted "the fair, reasonable and equitable,administration 
of" and added "that", and after "the exchange", added "is 
administered using best practices in business adrministra- 
tion". , 

Severability. — Laws 2013, ch. 54, § 16 sinafuidd thatif 
any part or application of Laws 2013, ch. 54, §§ 1 through 
15 are held invalid, the remainder or its application to 
other situations or persons shall not be affected: 


A. between July 1, 2013 and January 1, 2015, provide quarterly reports to the legislature, the 
governor and the superintendent on the implementation of the exchange and report annually and 


upon request thereafter; 


B. keep an accurate accounting of all of the activities, receipts and expenditures of the ex- 
change and submit this information annually to the superintendent and as required by federal 
law to the federal secretary of health and human services; 

C.. beginning with the first year of operation in which access to health insurance coverage is 
provided, obtain an annual audit of the exchange's operations from an independent certified public 


accountant; 


D. publish the administrative costs of the exchange as required by state or federal law; and 
E. discharge those duties required to implement and operate the exchange in accordance with the 
provisions of the New Mexico Health Insurance Exchange Act consistent with state and federal law. 


History: Laws 2013, ch. 54, § 6. 


Emergency. clauses. — Laws 2013, ch, 54, § 17 con- 
tained an emergency clause and was approved March 28, 


2013, 


Severability. — Laws 2013, ch. 54, § 16 provided that if 
any part or application of Laws 2013, ch. 54, §§ 1 through 
15 are held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


59A-23F-6.1. Board; additional duties and powers. 


In addition to other duties and powers in the New Mexico Health Insurance Exchange Act, the 
board shall: 

A. in consultation with the superintendent: 

(1) establish policies and procedures for the review and recommendation of health benefits 
plans to be offered on the exchange; 

(2) determine additional minimum requirements for a health insurance issuer to be con- 
sidered for participation in the exchange; and 

(3) determine standards and criteria for health benefits plans to be offered through, the 
exchange that offer an optimal level of choice, value, quality and service and that are in the best 
interests of qualified individuals and qualified small employers; . 

B. establish policies and procedures that allow city, county and state governments, Indian na- 
tions, tribes and pueblos, tribal organizations, urban Native American organizations, private foun- 
dations and other entities to pay premiums and cost-sharing on behalf of qualified individuals 
consistent with federal requirements; 

C. provide for the operation of a toll-free hotline to respond to requests ne assistance, using 
staff that is trained to provide assistance in a culturally and linguistically appropriate manner; 

D._ provide for an annual regular enrollment period and special enrollment periods in the best 
interest of qualified individuals and qualified small employers; 

E. maintain an internet website through which enrollees and prospective enrollees of qualified 
health plans may obtain standardized comparative information on those plans; 

F. use a standardized format for presenting health benefit plan options in the exchange; 

G. determine the criteria and process for eligibility, enrollment and disenrollment of enrollees 
and potential enrollees in the exchange and coordinate that process with the human services de- 
partment in order to ensure consistent eligibility and enrollment processes and seamless transi- 
tions between coverages; 
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H. inform individuals of eligibility requirements for medicaid, the children's health insurance 
program or other applicable state or local public programs. If the exchange assesses that an in- 
dividual may be eligible for a program, the board shall share information with that program to 
facilitate the eligibility determination and enrollment of the individual; 

I, establish and make available by electronic means a calculator to determine the actual cost 
of coverage_after the application of any premium tax credits and cost-sharing reductions under 
applicable federal or state law; 

J. perform duties required of, or delegated to, the exchange by the secretary of the United 
States department of health and human services or the United States secretary of the treasury 
related to determining eligibility for premium tax credits or reduced cost sharing; 

K. maintain a statewide consumer assistance program, including a navigator program; and 
-L. maintain a small business health options program exchange through which qualified em- 
ployers may access coverage for their employees, providing as appropriate premium aggregation 
and other related services to minimize the administrative burdens for qualified employers and to: 

(1) enable a qualified employer to specify a level of coverage so that its employees may en- 
roll in a qualified health plan offered through the small business health options program exchange 
at the specified level of coverage; or 

(2) enable a qualified employer to provide a specific amount or other payment formulated 
in accordance with federal law to be used as part of an employee's choice of plan. 


History: Laws 2020, ch, 35, § 6. 
Effective dates..— Laws 2020, ch. 35 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 20, 2020, 90. days after adjourn- 
ment of the legislature. 


59A-23F-7. Superintendent of insurance; rulemaking. 


The superintendent shall coordinate with the board to promulgate rules necessary to implement 
and carry out the provisions of the New Mexico Health Insurance Exchange Act, including rules to 
establish the criteria for certification of qualified health plans, 


History: Laws 20138, ch. 54, § 7; 2020, ch. 35, § 5. 
The 2020 amendment, effective May 20, 2020, re- 


Exchange Act; and after "shall", added "coordinate with 
the board to". 


quired the superintendent of insurance to coordinate 
with the board of directors of the exchange to pro- 
mulgate rules necessary to implement and carry out 
the provisions of the New Mexico Health Insurance 


Severability. — Laws 2013, ch. 54, § 16 provided that if 
any part or application of Laws 2013, ch, 54, §§ 1 through 
15 are held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


59A-23F-8. Funding. 


A. To fund the planning, implementation and operation of the exchange, the board shall con- 
tract with the human services department or any other state agency that receives federal funds 
allocated, appropriated or granted to the state for purposes of funding the planning, implementa- 
tion or operation of a health insurance exchange. 

B. The human services department or any other state agency that receives federal funds al- 
located, appropriated or granted to the state for purposes of funding the planning, implementation 
or operation of a health insurance exchange shall contract with the board to provide those funds to 


the exchange in consideration for its planning, implementation or operation. 


History: Laws 2018, ch. 54, § 8. 

Emergency clauses. — Laws 2013, ch. 54, § 17 con- 
tained an emergency clause and was approved March 28, 
2013. 


Severability. — Laws 2013, ch. 54, § 16 provided that if 
any part or application of Laws 2013, ch, 54, §§ 1 through 
15 are held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


59A-23F-9. Standardized health plans. 


A. The board may establish no more than three standardized health plans for each of three 
levels of coverage with increasing benefits, designated bronze, silver and gold plans. 
B. In establishing standardized health plans, the board may design those plans to: 
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(1) limit'increases in health plan premium rates; pn 
» (2) reduce the deductible portion of a benefit an insured individical & is required to payio 

(3). make more services available before a deductible amount is applied to a benefit; 

(4) provide predictable cost sharing; 

(5) maximize available subsidies; 

(6) limit adverse premium impacts; 

(7) reduce barriers to maintaining and i mapas health; and 

(8) ‘encourage choice based on value. . 

C. The board may update the standardized health plans annually. 

D. The board shall provide for notice and eb comment before finalizing eels year's stan- 
dardized health plans. 

E. The board shall establish a procedure and time line for providing written notice of the stan- 
dardized health plans to health insurance issuers before the year in which the health plans are to 
be offered on the exchange. 

.F. Beginning on January 1, 2022, the board. may require a health insurance issuer offering a 
qualified health plan through the exchange to offer one silver standardized health plan and one 
gold standardized health plan on the exchange. If a health insurance issuer offers a bronze health 
plan through the exchange, the exchange may also require the issuer to offer one bronze standard- 
ized health plan through the exchange. 

G. A health insurance issuer offering standardized health plans through the exphaniel may 
also offer nonstandardized health plans through the exchange. 

H. The actuarial value of nonstandardized silver health plans offered through the exchange 
shall not be less than the actuarial value of the standardized silver health plan with the lowest 
actuarial value. 


History: Laws 2020, ch. 35, § 7. % IV, § 23, was effective May 20, 2020, 90 days aioe A terre 
Effective dates, — Laws 2020, ch, 35 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


59A-23F-10. Reporting. 


The board shall make reports publicly available as follows: 

A. during all exchange open enrollment periods beginning on or after October 1, 2021, the 
board shall produce weekly reports that include information on: 

(1) applications; 

(2) plan selections; 

(3) new enrollees; 

(4) enrollees renewing coverage; 
(5) call center volume; and 

(6) website traffic; 

B. _ within sixty days following the last day of each open enrollment period beginning on or pid 
October 1, 2021, the board shall produce a report with the number of effectuated enrollments from 
the most recent open enrollment period; and . . 

C... beginning on September. 1, 2022, and on each succeeding pai cc 1, the board, in consul- 
tation, with the superintendent, shall issue a report that includes analysis of: 

(1) the individual health insurance market; 
(2) on- and off-exchange enrollment and demographics; 
(3) small business enrollment; 
_ (4) qualified health plan pricing; 
(5) outreach and enrollment assistance activities; 
(6) the impact of offering standardized health plans; and 
(7) the remaining uninsured in New Mexico and strategies to reach them. 


Effective dates. — Lawa 2020, ch. 35: pats om no ef- ment of the legislature, 


History: Laws 2020, ch. 35, § 8. | IV, § 23, was effective May 20, 2020, 90 days after aciaees 
fective date provision, but, pursuant to N.M. Const., art. ; 
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59A-23F-11. Health care affordability fund. 


A. The "health care affordability fund" is created in the state treasury. The fund consists of dis- 
tributions, appropriations, gifts, grants and donations. Money in the fund at the end of a fiscal year 
shall not revert to any other fund. The office of superintendent of insurance shall administer the 
fund, and money in the fund is subject to appropriation by the legislature for purposes provided 
by this section. Disbursements from the fund shall be made by warrant of the secretary of finance 
and administration pursuant to vouchers signed by the superintendent or the superintendent's 
authorized representative. 

B. The purpose of the fund is to: 

(1) reduce health care premiums and cost sharing for New Mexico residents who purchase 
health care coverage on the New Mexico health insurance exchange; 

(2) reduce premiums for small businesses and their employees purchasing health care 
coverage in the fully insured small group market; 

(3) provide resources for planning, design and implementation of health care coverage ini- 
tiatives for uninsured New Mexico residents; and 

(4) provide resources for administration of state health care coverage initiatives for unin- 
sured New Mexico residents. . 

C. Ifthe federal Patient Protection and Affordable ora Act is repealed in full or in part by an 
act of congress or invalidated by the United States supreme court'and eliminates or reduces com- 
prehensive health care coverage for New Mexico residents through medicaid or the New Mexico 
health insurance exchange, the fund may be used to maintain coverage through the New Mexico 
health insurance exchange or through medical assistance programs administered by the human 
services department, provided that coverage is prioritized for New Mexico residents with incomes 
below two hundred percent of the federal poverty level. 

D. Prior to July 1, 2025, the staff of the legislative finance committee shall, conduct a program 
evaluation to measure the impact of changes to the health insurance premium surtax and the cre- 
ation of the health care affordability fund as it relates to the purpose of the fund. 

E. Prior to July 1 of each year, the superintendent shall provide actuarial data from the health 
care affordability fund to the legislative finance committee. 

F. Prior to July 1 of each year, the superintendent, in consultation with the secretary of human 
services, the secretary of taxation and revenue and the chief executive officer of the New Mexico 
health insurance exchange, shall work with the legislative finance committee and the depart- 
ment of finance and administration to develop and report on performance measures relating to the 
health care atordability fund and any Rrognawia or initiatives funded by the fund. 


History: Laws 2021, ch, 136, § 4. Effective dates. — Laws 2021, ch. 136, § 11 made 
Laws 2021, ch. 136, § 4 effective January 1, 2022. 


59A-23F-12. Health care affordability plan; rulemaking; reporting 
requirements. 


A. The superintendent, in consultation with the secretary of human services, the secretary of 
taxation and revenue and the chief executive officer of the New Mexico health insurance exchange, 
shall promulgate rules to: 

(1) provide enhanced premium and cost-sharing assistance to individuals ‘and families for 
the purchase of qualified health plans on the New Mexico health insurance exchange. In provid- 
ing this assistance, the superintendent shall develop health care affordability criteria designed 
to reduce the amount that individuals pay in premiums and out-of-pocket medical expenses for 
qualified health plans offered on the New Mexico health insurance exchange; and 

(2) establish income eligibility parameters for the health care affordability criteria for 
plan year 2023 and each subsequent calendar year based on available funds. New Mexico resi- 
dents who qualify shall have an income that is eligible for advanced premium tax credits under 
the federal Patient Protection and Affordable Care Act. 


1011 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-23G-1 i, INSURANCE CODE |) >. f 59A-23G-2 


B. The superintendent, in consultation with the human ‘services, department, the New Mex- 
ico medical insurance pool, the department of health and stakeholder groups, including health 
care providers that serve uninsured residents, health insurance carriers and consumer advocacy 


groups, shall develop a plan for extending health care coverage access to uninsured New Mexico | 


residents who do not qualify for federal premium assistance or, except by reason of incarceration, 
qualified health plans, through the New Mexico health insurance exchange. No later'than June 30, 
2022, the superintendent shall submit the plan to the legislative finance committee and the legis- 
lative health and human services committee that could offer health care coverage for eligible Pie 
Mexico residents beginning July 1, 2023. The plan shall include: 

(1) details about health care benefits; 

(2) health care affordability criteria designed to reduce the xiaodal eid individuals pay 


in premiums and out-of-pocket medical expenses under the plan and that result in, to the greatest - 


extent possible, health care costs comparable to costs for New Mexico residents fOr whom assis- 
tance is provided under Subsection A of this section; and ia 

(3) income eligibility parameters that prioritize eligibility for New Mexico fusiddiits with 
incomes under two hundred percent of federal poverty level. 

C. On or before October 31, 2023 and each October 31 thereafter, the superintendent shall 
submit a report to the legislative finance committee and the legislative health and human services 
committee, which shall include: 

(1) asummary of the affordability criteria implemented PUENTE to Subsections A and B 
of this section; 

(2) the estimated number of:uninsured New Mexico residents who enrolled in coverage 
following implementation of the ai lt criteria pursuant to: vip ae aeneni A and B of this sec- 
tion; and 

(3) the amount in reduced costs andr coverage assistance the initiatives brovitiedi in te 
current and previous calendar years by'i income level, maar p5 and coverage source. 


History: Laws 2021, ch. 136, § 5. Effective dates. — Laws’ 2021, ch, 186, § 11 made 


Laws 2021, ch. 136, §.5 effective January 1, 2022. 
Short-Term Health Plan and Excepted Benefit 
Sec. Sec. . 
59A-23G-1. Short title. 59A-23G-5, Rates; apedion! loss ratios, 
59A-23G-2. Definitions. 59A-28G-6. Prohibition; association, trust or multiple 
59A-23G-3. Short-term plans; excepted benefits; stan- employer welfare arrangement plans. 
dards for policy provisions, 59A-23G-7, Exclusion prohibition not applicable to ex- 
59A-23G-4. Benefits; minimum standards. cepted benefit plans or policies. 


59A-23G-1. Short title. 


Sections 1 through 6:[59A-23G-1 through 59A-23G-6 NMSA 1978] of this act may be cited as the 
"Short-Term Health Plan and Excepted Benefit Act". 


History: Laws 2019, ch. 235, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 235 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-238G-2. Definitions. 


As used in the Short-Term Health Plan and Excepted Benefit Act: 

A. "bona fide association" means an association that has been in existence for not less than five 
years and that exists for purposes other than the business of i insurance;, 

B. "excepted benefits" means benefits furnished pursuant to the following: 
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(1) coverage-only for accident or disability income insurance; 
(2) coverage issued as a supplement to liability insurance; 
(8) liability insurance; 
(4), workers' compensation or similar insurance; 
(5) automobile medical payment insurance; 
(6) credit-only insurance; 
(7) coverage for on-site medical clinics; 
(8) other similar insurance coverage specified in PRlAGaia under which benefits for med- 
ical care are secondary or incidental to other benefits; 
(9) ‘the following benefits if offered separately: 
(a) limited-scope dental or vision benefits; 
(b) benefits for long-term care, nursing. home care, home health care, community- 
based care or any combination of those benefits; and |: 
(c) other similar excepted benefits. specified i in rule; ) | 
(10) the following benefits, offered as independent, non- -coordinated benefits: 
(a) coverage-only for a specified disease or illness;,or 
(b) hospital indemnity or other fixed indemnity insurance; 
(11) the following benefits if offered as a separate insurance policy: . 
(a) medicare supplemental health insurance as defined pursuant to Section 1882(g) 
(1) of the federal Social Security Act; and 
(b) coverage supplemental to the coverage provided pursuant to Chapter 55 of Title 
10 USCA and similar supplemental coverage provided to coverage pursuant to a group health 
plan; and 
(12) other similar individual or group insurance coverage or.arrangement designated by 
the superintendent pursuant to rule under which benefits are secondary or incidental to health 
events, services or medical care; 

C. "excepted benefits plan" means a health benefits plan that offers only excepted benefits; 

D. "health benefits plan" means an individual or group policy or agreement entered into, of- 
fered or issued by a health insurance carrier to provide, deliver, arrange for, pay for or reimburse 
any of the costs of health care services; 

EK. “health insurance carrier" means an entity subject “i the insurance laws of the state, in- 
cluding a health insurance company, a health maintenance. organization, a hospital and health 
services corporation, a provider service network, a nonprofit. health-care plan or any, other entity 
that contracts or offers to contract, or enters into agreements |to provide, deliver, arrange for, pay 
for or reimburse any costs of health care services, or that provides, offers or administers health 
benefits plans or managed health care plans in the state; 

EF. . "health insurance coverage" means benefits consisting of medical care provided directly, through 
insurance or reimbursement, or otherwise, and items, including items and services paid for as medi- 
cal care, pursuant to any hospital or medical service policy or certificate, hospital or medical service 
plan contract or health maintenance organization contract offered by a health insurance carrier; 

G. "major medical coverage” means ‘a health benefits plan that provides benefits other than 
excepted benefits; 

H. “permitted health insurance coverage" means a health benefits plan, excepted benefits 
plan, short-term plan and other categories or wees of SN psbiint insurance coverage designated by the 
superintendent; and : 

I. "short-term plan" means a ae pence health benante “a covering a resident of the 
state, regardless of where the plan is delivered, that: 

(1) has a maximum specified duration of not sits than three months after the effective 
date of the plan; 

(2) is issued only to individuals who have not been enrolled in a health benefits plan that 
provides the same or similar nonrenewable coverage from any health insurance carrier within the 
three months preceding enrollment in the short-term plan; and 

(3) is not an excepted benefit or combination of excepted benefits. 


History: Laws 2019, ch. 235, § 2. 
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Effective dates. — Laws 2019, ch, 235 contained no IV, § 23, was effective June 14, 2019, 90. days after the 
effective date provision, but, pursuant to N.M. Const., art. adjournment of the legislature. 


59A-23G-3. Short-term plans; excepted benefits; standards for policy 
provisions. 


A. The superintendent shall adopt and promulgate rules to establish specific standards: 

(1) that set the manner, content and required disclosure for the sale of short-term plans 
and excepted benefits plans, including standards for full and fair disclosure; and 

(2) for the sale of short-term plans and excepted benefits plans, eae ‘standards shall 
include standards relating to: 

(a) terms of renewability or extension of coverage; 

(b) initial and subsequent conditions of eligibility; 

(c) nonduplication of coverage provisions; 

(d) coverage of dependents; 

(e) preexisting conditions; 

(f) termination of insurance; 

(g) probationary periods; 

(h) limitations; 

(i) exceptions; 

(j) reductions and exclusions; 

(k) elimination periods; 

(1) requirements for replacement by the health i insurance carrier; 

(m) recurrent conditions; 

(n) the definition of terms to describe the specific types of coverage sold pursuant to 
the Short-Term Health Plan and Excepted Benefit Act and specific standards and policy provisions 
required of these plans; 

(o) benefit duration; 

(p) scope of coverage; 

(q) advertising and marketing; 

(r) sales practices; 

(s) mandatory disclosures; . ; 8 

(t) -coverage suitability; and 

(u) ' policy and certificate approval. 

B. All advertisements, marketing materials and application and policy forms relating to 
short-term plans shall prominently display a notice that the coverage is unavailable to any 
potential insured who has ‘been covered under a short-term plan in the eerhoi ms twelve-month 
period. . 


History: Laws 2019, ch. 2385, § 3. Effective dates. — Laws 2019, ch. 235 contained no 
) effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 2019, 90 days after the 

adjournment of the legislature. 


eG 


59A-23G-4. Benefits; minimum standards. 


A. The superintendent shall adopt and promulgate rules to establish minimum standards for 
benefits provided by short-term plans and excepted benefits plans that are subject to the Short- 
Term Health Plan and Excepted Benefit Act. 

B, Rules of the superintendent shall require short-term plans to cover state-mandated benefits 
in addition to each of the following categories of benefits: 

(1) diagnostic; 

(2) rehabilitative; 
(3) maternity; 

(4) neonatal; 
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(5) behavioral health services; 
(6) emergency services; 

(7) hospitalization; 

(8) ambulatory services; and 
(9) prescription drugs. 


History: Laws 2019, ch. 235, § 4. IV, § 23, was effective June 14, 2019, 90: days after the 
Effective dates. — Laws 2019, ch. 235 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-23G-5. Rates; medical loss ratios. 


The superintendent shall adopt and promulgate rules to establish standards for rates, including 
medical loss ratios, of short-term plans.and excepted benefits plans. Rules relating to rates shall 
be based on generally recognized and current actuarial standards. 


History: Laws 2019, ch. 235, § 5. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 235 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-23G-6. Prohibition; association, trust or multiple employer welfare 
arrangement plans. 


No insurer shall issue, and no association, trust or multiple employer welfare arrangement shall 
offer, a‘short-term.or excepted benefits plan to a resident of the state unless through a bona fide 
association. 


History: Laws 2019, ch. 235, § 6. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 235 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-23G-7, Exclusion prohibition not applicable to excepted benefit 
plans or policies. 


A. Notwithstanding any other provisions of law, an excepted benefits policy or plan shall not 
exclude coverage for losses incurred for a preexisting condition more than twelve months from 
the effective date of coverage. The policy or plan shall not define a preexisting condition more re- 
strictively than a condition for which medical advice was given or treatment recommended by or 
received from a physician within twelve months before the effective date of coverage. 

B...As used in this section, "excepted benefits" means benefits furnished pursuant to the following: 

(1) coverage-only accident or disability income insurance; 
(2) coverage issued as a supplement to liability insurance; 
(3) liability insurance; 
(4) workers' compensation or similar insurance; 
(5) automobile medical payment insurance; 
(6) credit-only insurance; 
(7) coverage for on-site medical clinics; 
(8) other similar insurance coverage specified in office of superintendent of insurance 
rules, under which benefits for medical care are secondary or incidental to other benefits; 
(9) the following benefits if offered separately: 
(a) limited-scope dental or vision benefits; 
(b) benefits for long-term care, nursing home care, home health care, community- 
based care or any combination of those benefits; and 
(c) other similar limited benefits specified in office of superintendent of insurance rules; 
(10) the following benefits, offered as independent, non-coordinated benefits: 
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(a) coverage-only for a foatiGed disease or illness; or —» 
(b) hospital indemnity or other fixed indemnity insurance; Pa 
(11) the following benefits if offered as a separate insurance policy: | 

(a) medicare supplemental health insurance as defined PReeAt to Section 1882(g) 
(1) of the federal Social Security Act; and 

(b) coverage supplemental to the coverage provided sGesuant to Chipeer 55 of Title 
10 USCA and similar supplemental coverage provided to coverage pursuant toa group health 
plan. 


History: Laws 2019, ch. 259, § 21. IV, § 28, was effective June 14, 2019, 90 days nites the 

Effective dates, — Laws 2019, ch, 259 contained no adjournment of the legislature. J , 
effective date provision, but, pursuant to N.M, Const., art. 

Easy Enrollment 
Sec. Sec, . yitoeliy 
59A-23H-1. Short title, 59A-23H-4. Taxation and revenue department duties; in- 
59A-23H-2. Definitions. come tax form revision; taxpayer consent. 
B9A- 23H-3, Easy enrollment program; establishment; 59A-23H-5. Human services department duties. 
purpose. 59A- asbOE ‘New Mexico health insurance exchange duties. 


59A-23H-1, Short title. 


Sections 1 through 6 [59A-23H-1 to 59A-23H-6 NMSA 1978] of this’act may be dite as the 
"Easy Enrollment Act". 


History: Laws 2022, ch. 33, § 1. Applicability. — Laws 2022, ch. 33, §:°9 provided that 
Effective dates. — Laws 2022, ch. 33 contained no ef- the provisions of Laws 2022, ch. 33 apply ‘to taxable years 
fective date provision, but, pursuant to N.M. Const., art. beginning on or after January 1, 2022. . 


IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
ment of the legislature. 


59A-23H-2. Definitions. 


As used in the Easy Enrollment Act: 

A. "department" means the human services department; 

B. "exchange" means the New Mexico health insurance exchange; 

©. “health coverage program" means medicaid, health care coverage available through the fed- 
eral children's health insurance program, a qualified health plan available through the exchange 
pursuant to the New Mexico Health Insurance Exchange Act [Chapter 59A, Article 23F NMSA 
1978] or a health plan available through the New Mexico medical i insurance pool pursuant to the 
Medical Insurance Pool Act [Chapter 59A, Article 54 NMSA 1978]; 

D. "insurance-relevant information" means information pertaining to the insurance enroll- 
ment status of a taxpayer or members of a taxpayer's household and that is derived or obtained 
from the taxpayer's state income tax return; provided that information is limited to that informa- 
tion necessary to assess the eligibility of the taxpayer or members of the taxpayer’ s household for 
health coverage programs and includes: 

(1) adjusted gross income and other types of reported i income used to assess eligibility for 
health coverage programs; 

(2) household size; 

(3) claimed dependents; and 

(4) contact information and identifying information necessary to assess health coverage 
program eligibility and used to match against relevant third-party data sources; 

EK. "medicaid" means the joint federal-state health coverage program pursuant to Title 19 or Title 
21 of the federal Social Security Act, as amended, and the rules promulgated pursuant to that act; 
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F, "qualified health plan" means a health plan that has in effect a certification from the super- 
intendent of insurance that meets the standards set forth in applicable federal and state law and 
rules as well as any additional requirements established by the board of directors of the exchange 
pursuant to the New Mexico Health Insurance Exchange Act; and 

G. "taxpayer" means an individual subject to the tax imposed pursuant to the Income Tax Act 
[Chapter 7, Article 2 NMSA 1978]. 


History: Laws 2022, ch. 33, § 2. IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
Cross references. — For Titles XIX and XXI of the So- ment of the legislature. 
cial Security Act, see 42 U.S.C.S. 88 1396 et seq. and 1397 Applicability, — Laws 2022, ch. 33, § 9 provided that 
et seq., respectively. the provisions of Laws 2022, ch. 33 apply to taxable years 
Effective dates, — Laws 2022, ch. 33 contained no ef- beginning on or after January 1, 2022. 


fective date provision, but, pursuant to N.M. Const., art. 


59A-23H-3. Easy enrollment program; establishment; purpose. 


The “easy enrollment program" is established to, in accordance with the provisions of the Easy 
Enrollment Act: ) 

A. facilitate identification of taxpayers and members of the taxpayers' households who are 
uninsured; ) 

B. provide taxpayers with a infebhitid to consent to the taxation and revenue department's pro- 
vision of insurance-relevant information to the department and the exchange for the purpose of 
assessing eligibility for health coverage programs; 

C. provide for notification to taxpayers regarding their eligibility or eligibility of their house- 
hold members for health coverage programs; and 

D. facilitate enrollment in health coverage programs. 


History: Laws 2022, ch. 33, § 3. _ Applicability. — Laws 2022, ch. 33, § 9, provided that 
Effective dates. — Laws 2022, ch. 33 contained no ef- the provisions of Laws 2022, ch. 33 apply to taxable years 
fective date provision, but, pursuant to N.M. Const., art. beginning on or after January 1, 2022. 


IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
ment of the legislature, 


59A-23H-4. Taxation and revenue department duties; income tax form 
revision; taxpayer consent. 


A. The state income tax form shall allow a taxpayer to: 
(1) identify whether the taxpayer or members of the taxpayer's antici are uninsured; 
(2) provide the taxpayer's consent to provide to the department and the exchange: 
(a) the taxpayer's insurance-relevant information; and 
(b) information on any consent provided by the taxpayer pursuant to this subsec- 
tion; 
(3) provide the taxpayer's consent to enroll: 
(a) the taxpayer in medicaid; or 
(b) members of the taxpayer's household in medicaid if: 1) coverage by medicaid is 
available to those household members; and 2) the taxpayer has legal authority to consent to enroll 
those household members; and 

(4) provide information on any consent provided by the taxpayer pursuant to this subsec- 

tion. 
B. The taxation and revenue department shall forward to the department: 

(1) the taxpayer's insurance-relevant information if,.on the taxpayer's state income tax 
form, the taxpayer elects to provide the taxpayer's insurance-relevant information to the depart- 
ment and the exchange pursuant to Subsection A of this section; and 

(2) information on any consent by a taxpayer provided pursuant to this section if the tax- 
payer agrees to provide information on that consent to the department and the exchange in ac- 
cordance with this section. 
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History: Laws 2022, ch. 33, §.4. Applicability, — Laws, 2022, ch. 33, § 9 provided that 
Effective dates. — Laws 2022, ch, 33. contained no ef- the provisions of Laws 2022, ch, 33 apply to taxable years 


fective date provision, but, pursuant to N.M. Const., art. beginning on or after January 1, 2022. 
IV, § 23, was effective May 18, 2022, 90 Gays after adjourn - . 
ment of the legislature, ‘ 


59A-23H-5. Human services department duties. 


A. . Upon receipt of a taxpayer's insurance-relevant information from the taxation and revenue 
department, the department shall assess the taxpayer's eligibility or the eligibility of members of 
the taxpayer's household for health coverage programs. If the required insurance-relevant infor- 
mation is insufficient to assess the eligibility of the taxpayer or of the members ofthe taxpayer's 
household for those health coverage programs, the department may request additional informa- 
tion from the taxpayer. 

B. If the department. assesses that a taxpayer or a member of the taxpayer's household is 
eligible for medicaid, the department shall contact the taxpayer and provide the taxpayer with 
information on: 

(1) health coverage programs available to the potent or member of the ee s house- 
hold; and 
(2) specific enrollment instructions and information on enrollment cepieiges 

C. If the information transferred to the department is sufficient to complete an eligibility de- 
termination and the taxpayer has consented to being enrolled in medicaid, the ag ners gs may 
enroll the taxpayer in medicaid. 

D.° ‘The department shall refer taxpayers or members of the taxpayer's imachotd to the’ @Xx- 
change if the department assesses that a taxpayer or a member of the taxpayer's household may 
be eligible for a qualified health plan available through the exchange pursuant to the New Mexico 
Health Insurance Exchange Act [Chapter 59A, Article 23F NMSA 1978]. The department may 
share insurance-relevant information provided by the taxation and revenue department with the 
exchange for the purpose of assisting a taxpayer with enrollment in a qualified health plan. 


History: Laws 2022, ch. 33, § 5. Applicability. — Laws 2022, ch. 33, § 9 provided that 


Effective dates. — Laws 2022, ch. 33 contained no ef- the provisions of Laws 2022, ch. 33 apply to taxable years 


fective date provision, but, pursuant to N.M. Const., art. beginning on or after January 1, 2022. 
IV, § 23, was effective May 18, 2022, 90 days after adjourn- ' 
ment of the legislature, 


59A-23H-6. New Mexico health insurance exchange duties. 


A. Upon receipt. of a taxpayer's insurance-relevant information from the department, the ex- 
change shall assess the taxpayer's eligibility or the eligibility of members of the taxpayer's house- 
hold for qualified health plans and financial assistance. If the required insurance-relevant infor- 
mation is insufficient to assess the eligibility of the taxpayer or the eligibility of the members of 
the taxpayer's household for those health coverage programs, the exchange may request addi- 
tional information from the taxpayer. 

B. Ifthe exchange assesses that a taxpayer or a member oe the taxpayer's household is eligible 
for a qualified health plan available through the exchange pursuant to the New Mexico Health 
Insurance Exchange Act [Chapter 59A, Article 23F NMSA 1978], the exchange shall provide the 
taxpayer with information on: 

(1) qualified health plans available to the taxpayer or members of the taxpayer's house- 
hold through the exchange; 

(2). specific enrollment instructions for ack of those quelibed health plans available to the 
taxpayer or members of the taxpayer's household; and 

(3) the federal premium assistance credit provided peasy: to 26 U, S.C. 36B, 

C. If a taxpayer informs the exchange that the taxpayer is interested. in enrolling in a quali- 
fied health plan for which the taxpayer or,a member of the taxpayer's household. is eligible, the 
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exchange shall provide the taxpayer with a special enrollment period pursuant to the provisions of 
Section 59A-23F-6.1 NMSA 1978. | 

D. The exchange may enroll a taxpayer or a member of the taxpayer's household in a qualified 
health plan for which that person is eligible and for which that person would not be charged a pre- 
mium; provided that the required consent under the required legal authority is made pursuant to 
Section 4 [59A-23H-4 NMSA 1978] of the Easy Enrollment Act. 

E. When, pursuant to this section, a taxpayer enrolls or is enrolled in a qualified health plan 
available through the exchange, the exchange shall: 

(1) ensure that coverage begins within the time period ‘required by law; and» 

(2) provide the taxpayer with at least an annual reminder of the need for the taxpayer to 
notify the exchange of any change in household circumstances applicable to health care coverage 
of the taxpayer or the taxpayer's household member. 

F. Ifthe exchange assesses that a taxpayer or a member of the taxpayer’ s household may be 
eligible for a health plan available through the New Mexico medical insurance pool pursuant to 
the Medical Insurance Pool Act [Chapter 59A, Article 54 NMSA 1978], the exchange shall inform 
the taxpayer of that potential eligibility and refer the taxpayer to the New Mexico medical insur- 
ance pool for enrollment purposes. 


History: Laws 2022, ch.38,§6. © Applicability. — Laws 2022, ch. 33, § 9 provided that 
Effective dates, — Laws 2022, ch. 33 contained no ef- the provisions of Laws 2022, ch. 33 apply to taxable years 
fective date provision, but, pursuant to N.M. Const., art. beginning on or after January 1, 2022. 


IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
ment of the legislature. 


ARTICLE 24 
Health Insurance for Seniors 


(Repealed by Laws 1989, ch. 28, § 17; Recompiled by Laws 1990, ch. 110, § 8.) 


59A-24-1 to 59A-24-7. Repealed. 


Repeals. — Laws 1989, ch. 28, § 17 repealed 59A-24-1 127, §§ 465 to 471, relating to health insurance for seniors, 
to 59A-24-7 NMSA 1978, as enacted by Laws 1984, ch, effective July 1, 1989. 


59A-24-8. Recompiled. 


Recompilations. — Laws 1990, ch. 110, § 8 recompiled for medical benefits under the medicaid program, as 59A- 
former 59A-24-8 NMSA 1978, relating to medicare sup- 24A-15 NMSA 1978, effective May 16, 1990, 
plement policy provisions for individuals who are eligible 

‘ ARTICLE 24A 
Medicare Supplements 
Sec, be yr 6b teh tee Sec. 
59A-24A-1. Short title. PSG J 59A-24A-11. Limitation of sales of medicare supplement 
59A-24A-2, Applicability and scope. policies and other policies designed to reim- 
59A-24A-3, Definitions. . burse or pay as the result of hospitalization 
59A-24A-4, Standards for policy bovialehts: authority to ' for hospital, medical or surgical expenses, 
promulgate regulations. 59A-24A-12, Filing requirements for advertising. 
59A-24A-5. Repealed. 59A-24A-13, Administrative procedures, 
59A-24A-6, Loss ratio standards. 59A-24A-14. Penalties, 
59A-24A-7, Repealed. 59A-24A-15. Medicare supplement policy; provisions re- 
59A-24A-8, Filing of health insurance for seniors; rates lating to individuals who are eligible for 
|. ~, and forms, medical benefits under the medicaid pro- 
59A-24A-9. Disclosure standards. _ . gram. 
59A-24A-10. ‘Notice of free examination. ’ - §9A-24A-16. Rules and regulations; procedures. 
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59A-24A-1. Short title. 
Chapter 59A, Article 24A NMSA 1978 may be cited as the "Medicare Supplement Act". 


History: Laws 1989, ch, 28, § 1; 1992, ch. 3, § 1. The 1992 amendment, effective March 2, 1992, sub- 
‘ stituted "Chapter 59A, Article 24A NMSA 1978" for "Sec- 
tions’1 through 15 of this act". 


59A-24A-2. Applicability and scope. 


A. Except as otherwise specifically provided, the Medicare Supplement Act shall apply.to: 
(1) all medicare supplement policies delivered or issued for delivery in this state on or 
after the effective date of that act; 
(2) all certificates issued under group medicare supplement policies, which certificates 
have been delivered or issued for delivery in this state; and 
(3) insurers issuing policies or certificates under Chapter 59A, Articles 44, 46 and 47 
NMSA 1978. 
B. The Medicare Supplement Act shall not apply to a master policy or contract of one or more 


employers or labor organizations or of the trustees of a fund established by one or more employers or’ 


labor organizations, or a combination thereof, for employees or former.employees, or a combination 
thereof, or for members or former members, or a combination thereof, of the labor organizations. 

C. The provisions of the Medicare Supplement Act are not intended to prohibit or apply to 
insurance policies or health care benefit plans, including group conversion policies, provided to 
medicare eligible persons, which policies are not marketed or held to be medicare supplement 
policies or benefit plans, except that policies designed to reimburse or pay as the result of hospital- 
ization for hospital, medical and surgical expenses of persons eligible for medicare are subject to 
Sections 59A-24A-6 and 59A-24A-8 NMSA 1978. 


History: Laws 1989, ch. 28,.§ 2; 1992, ch. 8, § 2. subsections A(1) to A(8); and, in Subsection C, inserted "or 
Compiler's notes. — The phrase "effective date of that pay as the result of hospitalization", deleted "by age" fol- 
act" means July 1, 1989, the effective date of Laws 1989, lowing "medicare" near the end of the subsection and re- 


ch. 28, which enacted the Medicare Supplement Act. vised the statutory references at the end of the subsection. 
The 1992 amendment, effective March 2, 1992, deleted ; 
references to subscriber contracts following "policies" in 


59A-24A-3. Definitions. 


As used in the Medicare Supplement Act: 

A. “applicant” means: 

(1) in the case of an individual medicare supplement policy, the person who seeks to con- 
tract for insurance benefits; and 
(2) in the case of a group medicare supplement policy, the proposed certificate holder; 

B. "certificate" means any certificate delivered or issued for delivery in this state under a group 
medicare supplement policy; . 

C. "certificate form" means the document on which a certificate is delivered or issued for deliv- 
ery; 

D. "issuer" means insurance companies, fraternal benefit societies, nonprofit health care plans, 
health maintenance organizations and any other entities that deliver or issue for teat in this 
state medicare supplement policies or certificates; 

E. "medicare" means the federal Health Insurance for the Aged Act, Title XVIII of the Social 
Security Amendments of 1965, as then constituted or later amended; 

F. "medicare supplement policy" means: 

(1) a group policy as defined in Chapter 59A, Article 23 NMSA 1978; 

(2) an individual policy as defined in Chapter 59A, Article 22 NMSA 1978; or. 

(3) a group or individual certificate issued pursuant to the Nonprofit Health Care Plan La 
[Chapter 59A, Article 47 NMSA 1978] or the Health Maintenance Organization Act [Chapter 59A, 
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Article 46 NMSA 1978] that is advertised, marketed or designed as a supplement to reimburse- 
ments under medicare for the hospital, medical or surgical expenses of persons eligible for medicare; 
G. . "policy form" means the document on which a:policy is delivered or issued for delivery by 
the issuer; and 
‘H. "superintendent" means the superintendent of insurance. 


History: Laws 1989, ch. 28, § 3; 1992, ch. 3, § 3. "issued under a group medicare supplement policy which 


The 1992 amendment, effective March 2, 1992, de- certificate has been delivered or issued for‘delivery in this 
leted "or subscriber contract" following "policy" in Sub- state", rewrote the provisions of Subsections C to E and 
sections A(1) and A(2), substituted all of the present redesignated them as present Subsections C to G, and re- 
language of Subsection B beginning with "delivered" for designated former Subsection F as Subsection H. 


59A-24A-4, Standards for policy provisions; authority to promulgate 
regulations. ) 


A. No medicare supplement policy or certificate, in force in this state, shall contain benefits 
that duplicate benefits provided by medicare. 

B. Notwithstanding any other provisions of law of this state, a medicare supplement policy or 
certificate shall not exclude or limit benefits for losses incurred more than six months from the 
effective date of coverage because it involved a preexisting condition. The policy or certificate shall 
not define a preexisting condition more restrictively than a condition for which medical advice was 
given or treatment was recommended by or received from a physician within six months before the 
effective date of coverage. 

C. The superintendent shall adopt reasonable regulations to establish specific amon for 
policy provisions contained in medicare supplement policies and certificates. Such standards shall 
be in addition to and in accordance with applicable laws of this state, except as those laws are 
modified by the provisions of the Medicare Supplement Act. No’ requirement of the Insurance 
Code relating to minimum required policy benefits, other than the minimum standards contained 
in the Medicare Supplement Act, shall apply to medicare pea policies and certificates. The 
standards may cover, but are not limited to: 

(1) terms of renewability; 

(2) initial and subsequent conditions of eligibility; 
(3) nonduplication of coverage; 

(4) probationary periods; 

(5) benefit limitations, exceptions and reductions; 
(6) elimination periods; 

(7) requirements for replacement; 

(8) recurrent conditions; and 

(9) definitions of terms. 

D. The superintendent shall adopt reasonable regulations to establish minimum standards 
for benefits and claims payment, marketing practices, compensation arrangements and reporting 
practices for medicare supplement policies and certificates. 

E. The superintendent may adopt reasonable regulations necessary to conform medicare sup- 
plement policies and certificates to the requirements of federal law. The regulations may, but are 
not limited to: 

(1) . require refunds or credits if policies or certificates do not meet loss ratio require- 
ments; 

(2) establish a uniform methodology for calculating and reporting loss ratios; 

(3) assure public access to information in the possession of issuers concerning policies, 
premiums and loss ratios; 

(4) establish an approval process for policy forms, cernaitate forms and proposed premium 
increases; 

(5) establish procedures for conducting public hearings prior to granting approval to pro- 
posed premium increases; and 

(6) establish standards for medicare select policies and certificates if the Bret is autho- 
rized to operate as a medicare’select state. 


1021 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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Fy The superintendent may adopt reasonable regulations that specify prohibited policy or cer- 
tificate provisions not otherwise specifically authorized by statute that, in the opinion of the su- 
perintendent, are unjust, unfair or unfairly discriminatory to any person insured or proposed to be 


59A-24A-8- 


insured under a medicare supplement policy or certificate. 


History: Laws 1989, ch. 28, § 4; 1990, ch, 110, § 4; 
1992, ch. 3, § 4. 

Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA.1978 and notes thereto. 

The 1992 amendment, effective March 2, 1992, sub- 
stituted "policy or certificate" for "insurance policy, sub- 
scriber contract or certificate" in Subsection A; added 
present Subsection B; redesignated former Subsection B 
as Subsection C; in Subsection C, substituted."adopt’ for 
"issue", inserted "policy", and deleted ", subscriber con- 
tracts" following "policies" in the first sentence, and sub- 
stituted "policies and certificates" for "policies, subscriber 


59A-24A-5. Repealed. 
Repeals. — Laws 1992, ch. 8, § 14 repealed 59A-24A-5 


NMSA 1978, as amended by Laws 1990, ch. 110, § 5,.re- 
lating. to authority to promulgate regulations, effective 


59A-24A-6, Loss ratio erie ap 


contracts or certificates" in the third sentence; added 
Subsections D and,E; redesignated former Subsection C 
as Subsection F; and, in Subsection F, substituted "adopt" 
for "issue" and ‘deleted ", subscriber contract" following 
"policy" near the beginning of the subsection, substituted 
"that" for "which" near the middle of the subsection, and 
substituted all of the present language following "pro- 
posed" for "for coverage under a medicare supplement 
policy, subscriber contract or certificate"; and deleted for- 
mer Subsections D and E, relating to preexisting condi- 
tions and to inclusion of applicable standard provisions 
in policies. 


' March 2, 1992. For provisions of former section, see the 


1991 NMSA 1978 on NMOneSource.com. 


Medicate supplement Sa Rinee and other policies designed to reimburse or pay‘as the re of 
hospitalization for the hospital, medical and surgical expenses of persons eligible for medicare 
shall return to policyholders benefits that are reasonable in relation to the premium charged. 
The superintendent shall issue reasonable regulations to establish minimum standards for loss 
ratios of medicare supplement policies and other policies designed to reimburse or pay as the 
result of hospitalization for the hospital, medical and surgical expenses of-persons eligible for 
medicare on the basis of incurred claims experience, or incurred health care expenses where 
coverage is provided by a health maintenance organization on a service rather than reimburse- 
ment basis, and earned premiums in accordance with accepted actuarial principles and prac- 
tices. 


History: Laws 1989, ch. 28, § 6; 1990, ch. 110, § 6; 
1992, ch. 3, § 5. 

The 1992 amendment, effective March 2, 1992, sub- 
stituted "and" for "or" following "policies", inserted "or pay 


59A-24A-7, Repealed. 


Repeals. — Laws 1992, ch. 3, § 14 repealed 59A-24A-7 
NMSA. 1978, as enacted by Laws 1989, ch. 28, § 7, relat- 


as the result of hospitalization", deleted "by reason of age" 
following "medicare" in the first and second sentences and 
deleted the former third and fourth sentences, relating to 
filing of rates and rating schedules, 


effective March 2, 1992. For provisions of former section, 


- see the 1991 NMSA 1978 on NMOneSource.com. 


ing to filing requirements for out-pf-state group policies, 


59A-24A-8. Filing of health insurance for seniors; rates and ‘forms. 


A. The superintendent shall adopt regulations for the review and approval or disapproval of 
all rate filings or forms made pursuant. to-Chapter 59A, Articles 15, 18, 44, 46 and 47 NMSA 
1978. During the initial review periods provided under Chapter 59A, Articles 15, 18, 44,46 and 47 
NMSA 1978, the superintendent may disapprove any form filed with him. 

B. The superintendent may, in addition to any disapproval authority granted in Chapter 59A, 
Articles 15, 18, 44, 46. and 47 NMSA 1978, disapprove rate filings if the,earned premium in the 
most recent calendar year is less than forty percent of the highest calendar year's earned premium 
for the form and, in the superintendent's judgment, those rates would result in a dropping of cov- 
erage that is not beneficial to the citizens of New Mexico. Alternately, the superintendent may: 
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(1) require that the experience be combined with the experience of any other form with 
similar benefits; or 
(2) adjust the requested rate. 


History: Laws 1989, ch. 28, § 8; 1990, ch. 110, § 7; inserted "fifteen," in the first and second sentences; in- 
1992, ch. 38, § 6. serted "fifteen," near the beginning of the first sentence of 
_ The 1992 amendment, effective March 2, 1992, in Sub- the introductory paragraph in Subsection B; and deleted 
section A, substituted "adopt regulations for the review "of any other form" following "experience" near the begin- 
and approval or disapproval of all rate filings" for "review ning in Subsection B(1). ° 


and approve all filing of rates" in the first sentence and 


59A-24A-9, Disclosure standards. 


A. In order to provide for full and fair disclosure in the sale of medicare supplement policies or 
certificates, no medicare supplement policy or certificate shall be delivered or issued for delivery 
in this state unless an outline of coverage is delivered to the applicant at the time application is 
made. i 

B. The superintendent shall prescribe the format and content of the outline of coverage re- 
quired by Subsection A of this section. For purposes of this section, "format" means style, arrange- 
ments and overall appearance, including such items as the size, color and prominence of type and 
arrangement of text and captions. The outline of coverage shall include: 

(1) adescription of the principal benefits and coverage provided in the policy or certificate; 

(2) a statement that provides disclosure of any provision concerning automatic renewal 
premium increases based on the age of a policyholder; | 

(3) a statement of the renewal provisions, including any reservation by the issuer of a 
right to change premiums; and 

(4) a statement that the outline of coverage is a summary of the policy or certificate is- 
sued or applied for and that the policy or certificate should be consulted to determine governing 
contractual provisions. 

C. The superintendent may prescribe by regulation a standard form and content of an informa- 
tional brochure for persons eligible for medicare that is intended to improve the buyer's ability to 
select the most appropriate coverage and improve the buyer's understanding of medicare. Except 
in the case of direct response insurance policies or certificates, the superintendent may require 
by regulation that the informational brochure be provided to any prospective insured eligible for 
medicare concurrently with delivery of the outline of coverage. With respect, to direct response in- 
surance policies or certificates, the superintendent may require by regulation that the prescribed 
brochure be provided upon request to any prospective insured eligible for medicare, but the bro- 
chure shall be provided no later than the time the policy or certificate is delivered. 

D. The superintendent may adopt regulations for captions or notice requirements deter- 
mined to be in the public interest and designed to inform a prospective insured that particular 
insurance coverages are not medicare supplement coverages for all health insurance policies 
sold to persons eligible for medicare by reason of age. The regulations shall not apply to the fol- 
lowing policies: 

(1) medicare supplement; 

(2) disability income; 

(83) basic, catastrophic or major medical expense; or 
(4) single, premium or nonrenewable. 

EK. The superintendent may adopt reasonable regulations to govern the full and fair disclosure 
of the information in connection with the replacement of health policies or certificates by persons 
eligible for medicare. 


History: Laws 1989, ch. 28, § 9; 1992, ch. 3, § 7. reductions and limitations contained in the policy, con- 


The 1992 amendment, effective March 2, 1992, de- tract or certificate"; substituted "issuer" for "insurer" in 
leted "contracts" or "subscriber contracts" following "poli- Subsection B(3); substituted "informational" for "informa- 
cies" and deleted "by reason of age" following "medicare" tion" in the second sentence’ in Subsection C; and rewrote 
several times throughout the section; rewrote Subsection the first sentence in Subsection D. 


B(2), which formerly read: "a statement of the exceptions, 


1023 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-24A-10 © INSURANCE CODE 59A-24A-14 


59A-24A-10. Notice of free examination. 


Medicare supplement policies and certificates shall have a notice printed, prominently on the 
first page of the policy or certificate or attached to the policy stating that the applicant shall have 
the right to return the policy or certificate within thirty days of delivery and have the premium 
refunded if, after examination of the policy or certificate, the applicant is not satisfied for any 
reason. Any refund made pursuant to this section shall be paid in a timely manner directly to the 
applicant by the issuer. 


History: Laws 1989, ch. 28, § 10; 1992, ch. 38, § 8. "policy" several times in the first sentence and substituted 
The 1992 amendment, effective March 2, 1992, de- "issuer" for "insurer" in the second sentence. 
leted "open contract" or "subscriber contract" following . Ky? 


59A-24A-11, Limitation of sales of medicare supplement policies and 
other policies designed to reimburse or pay as the result of 
hospitalization for hospital, medical or surgical expenses. 


The superintendent may,establish reasonable rules and regulations. to restrict the sale of medi- 
care supplement policies and other policies designed to reimburse or pay.as the result of hospital- 
ization for hospital, medical or surgical expenses that result in over-insurance to an insured.. 


History: Laws 1989, ch. 28, § 11; 1992, ch. 3, §.9. the present language of the section following "medicare 


The 1992 amendment, effective March 2, 1992, substi- supplement" for "policies that result in over-insurance to 
tuted the present section heading for "limitation of sales an insured". . 


of medicare supplement policies", and substituted: all :of 


59A-24A-12. Filing requirements for advertising. — 


A. Every issuer of medicare supplement insurance policies or certificates in this state shall 
provide a copy of any medicare supplement advertisement intended for use in this state, whether 
through written, radio or television medium, to the superintendent for review and approval. THE 
advertisement shall comply with all applicable laws of this state. 

B. Persons who market medicare supplement insurance policies or certificates in this state 
shall not advertise any policies or certificates unless: 

(1) theissuer of the policy or certificate has provided the superintendent with a copy of the 
advertisement; and 
(2) the superintendent has reviewed and approved the advertisement, 


History: Laws 1989, ch. 28, § 12; 1992, ch. 3, § 10. the former third sentence of that subsection, relating to 
The 1992 amendment, effective March 2, 1992, desig- authorization of superintendent to.issue a cease and de- 
nated the formerly undesignated provisions as Subsection sist order; and added Subsection B. 


A; rewrote the first sentence of Subsection A and deleted 


59A-24A-13. Administrative procedures. 


Regulations adopted pursuant to the Medicare Supplement Act shall be subject to the provisions 
of 59A-2-9 NMSA 1978. 


History: Laws 1989, ch. 28, § 13. 


59A-24A-14, Penalties. 


In addition to any other applicable penalties for violations of the Insurance Code, the superin- 
tendent may impose penalties pursuant to the provisions of Section 59A-1-18 NMSA 1978, for a 
violation of the Medicare Supplement Act. The superintendent may require issuers violating any 
provision of the Medicare Supplement Act or regulations adopted pursuant to that’act to cease 
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marketing any medicare supplement policy or certificate in this state that is related directly or 
indirectly to a violation or may require the issuer to take actions that are necessary to comply with 
the provisions of that.act, or both. 


History: Laws 1989, ch. 28, § 14; 1992, ch. 3, § 11. "Code"; and, in the second sentence, substituted "issuers" 
Cross references. — For the Insurance Code, see 59A- for "insurers", deleted ", subscriber contract" following 

1-1 NMSA 1978 and notes thereto. "policy", substituted "that is related" for "which is re- 
The 1992 amendment, effective March 2, 1992, added lated", and substituted "the issuer" for "such issuer". 


all of the present language of the first sentence following 


59A-24A-15. Medicare supplement policy; provisions relating to 
individuals who are eligible for medical benefits under the 
medicaid program. 


A. Each medicare supplement policy that is delivered, issued for delivery or renewed in this 
state shall include provisions that require benefits paid on behalf of a child or other insured per- 
son under the policy to be paid to the human services department when: 

(1) the human services department has paid or is paying benefits on behalf of the child 
or other insured person under the state's medicaid program pursuant to we XIX of the federal 
Social Security Act, 42 U.S.C, 1396, et seq,; 

(2) payment for the services in question has been made by the naddad services department 
to the medicaid provider; and 

(3) the issuer is notified that the insured individual receives benefits under the ag ay 
program and that benefits must be paid directly to the human services department. 

B. The notice required under Paragraph (3) of Subsection A of this section may be accom- 
plished through an attachment to the claim by the human services department for insurance ben- 
efits when the claim is first submitted by the human services department to the issuer. . 

C. Notwithstanding any other provisions of law, checks in payment for claims pursuant to 
any medicare supplement policy for health care services provided to persons who are also eli- 
gible for benefits under the medicaid program and provided by medical providers qualified to 
participate under the policy shall be made payable to the provider. The issuer may be notified 
that the insured individual is eligible for medicaid benefits through an attachment to the claim 
by. the provider for insurance benefits when the claim is first submitted by the provider to the 
issuer. 

D. No medicare supplement policy delivered, issued for delivery or renewed in this state or 
after the effective date of this section shall contain any provision denying or limiting insurance 
benefits because services are rendered to an insured who is eligible for or who has received medi- 
cal assistance under the medicaid program of this state, unless: | 3 

(1) the medicare supplement policy or certificate has been suspended at the request of a 
policy or certificate holder for a period not to exceed twenty-four months; and 

(2) during the period of suspension, the policy or certificate holder is entitled to medical 
assistance pursuant to Title XIX of the federal Social Security Act, 42 U.S.C. 1396, et.seq. 


History: 1978 Comp., § 59A-24-8, enacted by Laws the section; and, in Subsection D, substituted ", unless:" 


1989, ch. 183, § 4, recompiled as § 59A-24A-15 by ~~ fora period at the end of the introductory paragraph, and 


Laws 1990, ch. 110, § 8; 1992, ch. 3, § 12. added Paragraphs (1) and (2). 
The 1992 amendment, effective March 2, 1992, sub- ; 
stituted "issuer" for "insurer" several times throughout 


59A-24A-16, Rules and regulations; procedures. 


Rules and regulations adopted pursuant to the provisions of the Medicare Supplement Act shall 
be subject to the provisions of Section 59A-2-9 NMSA 1978. 


History: 1978 Comp., § 59A-24A-16, enacted by Severability. — Laws 1992, ch. 3, § 15 provides for the 
Laws 1992, ch. 3, § aa severability of the act if any part or application thereof is 
- held invalid: 
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ARTICLE 25 
Credit Life and Credit Health Insurance 


Sec. Sec. 
59A-25-1. Scope and short title. 59A-25-8. Filing, approval and withdrawal of forms. 
59A-25-2. Purpose. 59A-25-9. Premiums and refunds, : 
59A-25-3, Definitions. 59A-25-10. Authorized insurer, licensed agent required. 
59A-25-4, Forms of credit life, credit health insurances. 59A-25-11. Claims administration. 
59A-25-5, Amount of insurance, 59A-25-12. Existing insurance; choice of insurer. 
59A-25-6. Term of insurance. 59A-25-13. Director of financial institutions division to 
59A-25-7. Provisions of policies and certificates; disclo- report violations. 

sure to debtors, 59A-25-14, Penalties. 


59A-25-1. Scope and short title. 


A.» All life insurance and all health insurance in connection with loans or other credit transac- 
tions shall be subject to the provisions of this article, except such insurance in connection with a 
loan or other credit transaction of more than ten (10) years' duration; nor shall insurance be sub- 
ject to this article where issuance of the insurance is an isolated transaction on ners of the insurer 
not related to an agreement or plan for insuring debtors of the creditor. 

B.. This article [Chapter 59A, Article 25 NMSA 1978] may be cited as the ane for Regulation 
of Credit Life Insurance and Credit Health Insurance." 


History: Laws 1984, ch, 127, § 478. Credit life insurer's punitive damage liability for refus- 
ing payment, 55 A.L.R.4th 246. 
ANNOTATIONS 44 C.J.S. Insurance § 39 et seq. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Initia- 
tion and termination of coverage under group credit life or 
disability insurance, 5 A.L.R.3d 962. 


59A-25-2. Purpose. 


The purpose of this article is to promote the public welfare by regulating credit life insurance 
and credit health insurance. Nothing in this article is intended to prohibit or discourage reason- 
able competition. The provisions of this article shall be liberally construed. 


History: Laws 1984, ch. 127, § 472. 


59A-25-3. Definitions. 


For the purposes of this article: 

A. "credit life insurance" means insurance on the life of : a debtor pursuant to or in connection 
with a specific loan or other credit transaction; 

B. "credit accident and health insurance" means insurance on a debtor to provide indemnity 
for payments becoming due on a specific loan or other credit transaction while the debtor is dis- 
abled as defined in the policy; 

C. "creditor" means the lender of money or vendor or lessor of goods, services or property, rigitts 
or privileges for which payment is arranged through a credit transaction, or any successor to the 
right, title or interest of any such lender, vendor or lessor, and an affiliate, associate or subsidiary 
of any of them or any director, officer or employee of any of them or any other person in any way 
associated with any of them; 

D. "credit transaction" includes loans, purchases and leases in which the debtor or his succes- 
sor in interest become liable for the payment of the indebtedness in one or more payments to the 
creditor; 

K, "debtor" means a borrower of money or a purchaser or lessee of goods, services, property, 
rights or privileges for which payment is arranged through a credit transaction; and 
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59A-25-4 CREDIT LIFE AND CREDIT HEALTH INSURANCE 59A-25-6 


F. "indebtedness" means the total amount payable by a debtor to a creditor in connection with 
a loan or other credit transaction. 


History: Laws 1984, ch. 127, § 474. 


59A-25-4. Forms of credit life, credit health insurances. 


Credit life insurance and credit health insurance shall be issued only in the following forms: 

A. individual policies of life insurance issued to debtors on the term plan; 

B. individual policies of health insurance issued to debtors on a term plan or disability benefit 
provisions in individual policies of credit life insurance; 

C. group policies of life insurance issued to ered tok providing insurance upon the lives of 
debtors on the term plan; and 

D. group policies of health insurance issued to creditors on a term 1a 'h insuring debtors or dis- 
ability benefit provisions in group credit life insurance policies to provide such coverage. 


History: Laws 1984, ch. 127, § 475. 


59A-25-5. Amount of insurance. 


A. The initial amount of credit life insurance shall not exceed the total amount repayable un- 
der the contract of indebtedness and, where an indebtedness is repayable in substantially equal 
installments, the amount of insurance shall at no time exceed the scheduled or actual amount of 
unpaid indebtedness, whichever is greater. 

B. Notwithstanding the provisions of Subsection A, above, insurance on agricultural credit 
transactions and other credit transactions not providing for amortization of the indebtedness and 
not exceeding two (2) years in duration may be written up to the amount of the loan commitment 
on a nondecreasing or level term plan. © 

C. Notwithstanding the provisions of Subsection A, above, or any other provision of this article, 
insurance on educational credit transaction commitments may be written for the amount of the 
portion of such commitment that has not already been advanced by the creditor, 

D. The total amount of periodic indemnity payable by credit health insurance in event of dis- 
ability, as defined in the policy, shall not exceed the aggregate of the periodic scheduled unpaid 
installments of the indebtedness, and the amount of each periodic indemnity payment shall not 
exceed the original indebtedness divided by the number of periodic installments. 


History: Laws 1984, ch. 127, § 476. 


59A-25-6. Term of insurance. 


The term of any bradit life or credit health i insurance shall, subject to acceptance by the insurer, 
commence on the date when the debtor becomes obligated to the creditor, or the date when the 
debtor applies for such insurance, whichever is later, except that where a group policy provides 
coverage with respect to existing obligations, the insurance on a debtor with respect to such in- 
debtedness shall commence on the effective date of the policy. Where evidence of insurability is 
required and such evidence is furnished more than thirty (30) days after the date when the debtor 
becomes obligated to the creditor, the term of the insurance may commence on the date on which 
the insurer determines the evidence to be satisfactory, and in such event there shall be an appro- 
priate refund or adjustment of any charge to the debtor for insurance. The term of such insurance 
shall not extend more than fifteen (15) days beyond the scheduled maturity date of the indebted- 
ness except when extended without additional cost to the debtor. If the indebtedness is discharged 
due to renewal or refinancing prior to the scheduled maturity date, the insurance in force shall be 
terminated before any new insurance may be issued in connection with the renewed or refinanced 
indebtedness. In all cases of termination prior to scheduled maturity, a refund shall be paid or 
credited as provided in Section 480 [59A-25-9 NMSA 1978] of this article. 


History: Laws 1984, ch. 127, § 477. 
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59A-25-7 INSURANCE CODE 59A-25-8 


59A-25-7. Provisions of policies and certificates; disclosure to debtors. 


A. All credit life insurance and credit health insurance shall be evidenced by an individual 
policy, or in the case of group insurance by a certificate of insurance, which individual policy or 
group certificate of insurance shall be delivered to the debtor. 

B. Each such individual policy or group certificate shall, in addition to other requirements of 
law, set forth the name and home office address of the insurer, the name or names of the debtor or 
in the case of a certificate under a group policy, the identity by name or otherwise of the debtor, the 
premium or amount of payment, if any, by the debtor separately for credit life insurance and credit 
health insurance, a description of the coverage including the amount and term thereof and any 
exceptions, limitations and restrictions, and shall state that the benefits shall be paid to the credi- 
tor to reduce or extinguish the unpaid indebtedness and, wherever the amount.of insurance may 
exceed the unpaid indebtedness, that any such excess shall be payable to a beneficiary, other than 
the creditor, named by the debtor or to his estate, and provide for refund of premiums as required 
by Section 480 [59A-25-9 NMSA 1978] of this article. 

C. The individual policy or group certificate shall be delivered to the insured debtor at the time 
the indebtedness is incurred except as hereinafter in this section provided. 

D. If the individual policy or group certificate is not delivered to the debtor at the time the 
indebtedness is incurred, a copy of the application for such policy or a notice of proposed i insur- 
ance, signed by the debtor and setting forth the name and home office address of the insurer, the 
name or names of the debtor, the premium or amount of payment by the debtor, if any, separately 
for credit life insurance and credit health insurance, the amount, term and a brief description of 
the coverage provided, shall be delivered to the debtor at the time such indebtedness is incurred. 
The copy of the application or such notice of proposed insurance shall also refer exclusively to 
insurance coverage, and shall be separate and apart from the loan, sale or other credit statement 
of account, instrument or agreement, unless the information required by this subsection is promi- 
nently set forth therein. Upon acceptance of the insurance by the insurer and within thirty (30) 
days of the date upon which the indebtedness is incurred, the insurer shall cause the individual 
policy or group certificate to be delivered to the debtor. The application or notice of proposed in- 
surance shall state that upon acceptance by the insurer, the insurance shall become effective as 
provided in Section 477 [59A-25-6 NMSA 1978] of this article. 

E. Ifthe named insurer does not accept the risk, then the debtor shall receive a policy or cer- 
tificate of insurance setting forth the name and home office address of the substituted insurer and 
the amount of the premium to be charged, and if the amount of premium is less than that set forth 
in the notice of proposed insurance an appropriate refund shall be made. 


History: Laws 1984, ch. 127, § 478, 

Compiler's notes. — Laws 1984, ch. 127, § 992, pro- 
vided that every form of insurance document and filing 
lawfully in'use immediately prior to the effective date of 
the-act (January 1, 1985) may be continued to be used and 
is effective until the superintendent otherwise prescribes 
pursuant to the act and bars for one year after such date 
either the act or superintendent from prohibiting use of 
any existing form ‘of insurance, document and filing: be- 
cause of a provision of the act which did not exist under 


the prior law (Chapter 59 NMSA 1978) immediately prior © 


to the’éffective date of the act. 


ANN' OTATION Ss. 


Failure to deliver policy. — The purpose of rete re- 
quirement of delivery of the policy at the time credit is 
extended was not to alert the debtor-insured to the limi- 
tations provision in the policy ‘before he signed off on a 
promissory note; thus; 'the insurer would not be estopped 
from enforcing the provision even though it violated the 
penyey requirement. Willey v, United Mercantile, Life Ins. 

}, 1999- NMCA-187, 128 N.M, 98, 990 P2d 211." ” 


59A-25-8. Filing, approval and withdrawal of forms. 


A. All policies, certificates of insurance, notice of proposed insurance, applications for insur- 
ance, endorsements and riders delivered or issued for delivery in this state and the schedules of 
premium rates pertaining to them shall be filed by the insurer with the superintendent. 

B. The superintendent shall, within sixty days after the filing of any such policies, certificates 
of insurance, notice of proposed insurance, applications for insurance, endorsements and riders, 
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59A-25-9 CREDIT LIFE AND CREDIT HEALTH INSURANCE 59A-25-9 


disapprove any form if the benefits provided therein are not reasonable in relation to the premium 
charge or if it contains provisions that are unjust, unfair, inequitable, misleading, deceptive or 
encourage misrepresentation of the coverage or that are contrary to a provision of the Insurance 
Code or of a rule or regulation promulgated thereunder. 

C, If the superintendent notifies the insurer that the form is disapproved, it is unlawful 
thereafter for the insurer to issue or use the form. In the notice, the superintendent shall spec- 
ify the reason for disapproval and state that a hearing will be granted within twenty days after 
request in writing by the insurer. No such policy, certificate of insurance, notice of proposed 
insurance, nor any application, endorsement or rider, shall be issued or used until the expira- 
tion of thirty days after it has been filed, unless the superintendent gives prior written approval 
thereto. 

D. The superintendent may, at any time after a hearing held not less than twenty days after 
written notice to the insurer, withdraw approval of a form on any ground set forth in Subsection 
B of this section. The written notice of hearing shall state the reason for the proposed with- 
drawal. | . 

E. The insurer shall not issue the forms or use them after the effective date of withdrawal. 

F. Ifa group policy of credit life insurance or credit health insurance has been or is delivered 
in another state, the insurer shall be required to file only the group certificate and notice of pro- 
posed insurance delivered or issued for delivery in this state as specified in Subsections B and D 
of Section 59A-25-7 NMSA 1978, and the forms shall be approved by the superintendent if they 
conform with the requirements specified in such subsections and if the schedules of premium rates 
applicable to the insurance evidenced by the certificate or notice are not in excess of the insurer's 
schedules of premium rates filed with the superintendent. 


History: Laws 1984, ch. 127, § 479; 2017, ch. 130, § 17. ‘delivery in this state and the schedules of premium rates 
Cross references, — For the Insurance Code, see 59A- pertaining to those products, and made technical changes; 
1-1 NMSA 1978 and notes thereto, in Subsection B, after "shall, within", deleted."thirty (30)" 
The 2017 amendment, effective July 1, 2017, in- and added "sixty"; in Subsection D, after "Subsection B", 
creased the amount of time the superintendent of insur- deleted "above" and added "of this section"; and in Subsec- 
ance has to review proposed insurance, applications for in- tion F, after "D of Section", deleted "478 of this article" and 


surance, endorsements and riders delivered or issued for added "59A-25-7 NMSA 1978". 


59A-25-9. Premiums and refunds. 


A. Any insurer may revise its schedules of premium rates from time to time and shall file such 
revised schedules with the superintendent. No insurer shall issue any credit life insurance policy 
or credit health insurance policy for which the premium rate exceeds that determined by the 
schedules of such insurer as then on file with the superintendent. 

B. « Each individual policy or group certificate shall provide that in the event of termination of 
the insurance prior to the scheduled maturity date of the indebtedness, any refund of an amount 
paid by the debtor for insurance shall be paid or credited promptly to the person entitled thereto; 
provided, however, that the superintendent shall prescribe a minimum refund ‘and no refund 
which would be less than such minimum need be made. The formula to be used in computing such 
refund shall be filed with and approved by the superintendent. 

C. Ifacreditor requires a debtor to make any payment for credit life insurance or credit health 
insurance and an individual policy or group certificate of insurance is not issued, the creditor shall 
immediately give written notice to such debtor and shall promptly make an appropriate credit to 
the account. 

D. The amount charged to a debtor for any credit life’ or credit health insurance shall not ex- 
ceed the premiums charged by the insurer, as computed at the time the charge to the debtor is 
determined. ifs DOES | 

E. Nothing in this article shall be construed to authorize any payments for insurance now pro- 
hibited under any statute, or rule thereunder, governing credit transaction. 


History: Laws 1984, ch. 127, § 480. 
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59A-25-10. Authorized insurer, licensed agent required. 


A credit life or credit health insurance policy shall be delivered, or.issued for delivery in this 
state only by an insurer holding a certificate of authority to transact such insurance in this state, 
and shall be issued only through a duly appointed and licensed agent of the,insurer in this state. 


History: Laws 1984, ch. 127, § 481, 


59A-25-11. Claims admisiistiatton! 


A. All claims shall be promptly reported to the insurer or its designated claim representative, 
and the insurer shall maintain adequate claim files, All claims shall be settled as soon as possible 
and in accordance with the terms of the insurance contract. 

B, All claims shall be paid either by draft drawn upon the insurer or by check of the insurer to 
the order of the claimant to whom payment of the claim is due pursuant to the policy proviei or 
upon direction of such claimant to one specified. 

C. No plan or arrangement shall be used whereby any person other than the insurer or its des- 
ignated claim representative shall be authorized to settle or adjust claims. The creditor shall not 
be designated as claim representative for the insurer in adjusting claims; provided, that a group 
policyholder may, by arrangement with the insurer, draw drafts or checks in payment of claims 
due to the group policyholder subject to audit and review by the insurer. 


History: Laws 1984, ch. 127, § 482. 


59A-25-12.. Existing insurance; choice of insurer. 


When credit life or credit health insurance is required as additional security for any indebted- 
ness, the debtor shall, upon request to the creditor, have the option of furnishing the required 
amount; of insurance. through existing policies of insurance owned or controlled by him or of pro- 
curing and furnishing the required coverage through any insurer authorized to transact such an 
insurance business in this state. The creditor shall timely inform the debtor in writing of the 
debtor's rights under this section, in form prescribed or approved:by the superintendent. ) 


History: Laws 1984, ch. 127, §. 483. 


59A-25-13. Director of financial institutions division to report violations. 


The director of the financial institutions division of this state, in connection with his exami- 
nation of lending institutions under his supervision, regulation or control, shall investigate and 
examine the procedures and policies of such lending agencies regarding issue and sale of insur- 
ance in connection with loans, and to report immediately to the superintendent any questionable 
procedures or violations of this article by any such lending agency., 


History: Laws 1984, ch. 127, § 484. 


59A-25-14, Piitaltioss 


In addition to any other penalty provided by law, any,person violating the superintendent's, or- 
der under this article after the order has become final and while the order is in. effect,-shall upon 
conviction thereof forfeit and pay to the state of New Mexico not to exceed five hundred dollars 
($500), except that. if the violation is found to be wilful. the igehes shall be in [a] sum not over two 
thousand dollars ($2,000). 


History: Laws 1984, ch. 127, § 485. Bracketed material, — The.bracketed material was 


inserted by the compiler and is not part of the law. 
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59A-26-1 MARINE AND TRANSPORTATION INSURANCE CONTRACTS 59A-27-1 


ARTICLE 26 


Casualty Insurance Contracts 


Sec. 
59A-26-1. Scope of article. 


59A-26-1. Scope of article. 


This article [Chapter 59A, Article 26 NMSA 1978] applies as to certain contracts of casualty 
insurance, as identified in the respective sections of this article, other than mortgage guaranty 
insurance contracts, motor vehicle insurance contracts and employer's liability or workmen's com- 
pensation insurance contracts, which such excepted contracts are respectively covered under a 
separate subsequent article of the Insurance Code. All such casualty contracts shall also be subject 
to applicable provisions of Article 18 [Chapter 59A, Article 18 NMSA 1978]'(the insurance con- 
tract) of the Insurance Code. | 


History: Laws 1984, ch. 127, § 486. Liability insurance: when is vehicle in “dead storage," 
Cross references. — For mortgage guaranty insur- 48 A.L.R.4th 591, 
ance contracts, see Chapter 59A, Article 28 NMSA 1978.) ., Aviation.insurance: causal link between breach of policy 
For motor vehicle insurance contracts, see Chapter 59A, provisions and accident as requisite to avoid insurer's li- 
Article 32 NMSA 1978. ability, 48 A.L.R.4th 778. 
For workers' compensation insurance contracts, see What constitutes single accident or occurrence within 
Chapter 59A, Article 33 NMSA 1978. liability policy limiting insurer's liability to a specified 
For the Insurance Code, see 59A-1-1 NMSA 1978 and amount per accident or occurrence, 64 A.L.R.4th 668. 
notes thereto, Theft and vandalism insurance: coinsured's misconduct 
* as barring innocent coinsured's right to recover on policy, 
ANNOTATIONS 64 A.L.R.4th 714. 
Am. Jur, 2d, A.L.R. and C.J.S; references. — Lia-. » Construction and effect of "rain insurance" policies in- 


bility insurance: intoxication or other mental incapacity suring against rainfall on the date of concert, exhibition, 

avoiding application of clause in liability policy specifi- game, or the like, 70 A.L.R.4th 1010. 

cally exempting coverage of injury or damage caused in- Liability of tortfeasor's insurance agent or broker to 

tentionally by or at direction of insured, 33 A.L.R.4th 983. injured party for failure to procure or maintain liability 
Acts in self-defense as within provision of liability in- insurance, 72 A.L.R.4th 1095. 

surance policy expressly excluding coverage for damage or Loss of information stored in computer system or on 

injury intended or expected by insured, 34’A.L.R.4th 761. computer disk cartridge, computer tape, or similar com- 
Duty of mortgagee of real property with respect to ob- puter storage media as within coverage of liability policy, 


taining or maintenance of fire or other casualty insurance 85 A.L.R.4th Tie. ; ; eh Ffecti 
protecting mortgagor, 42 A.L.R.4th 188. Fire insurance; failure to disclose prior fires affecting 


Self-insurance against liability as other insur- insured's property as ground for avoidance of policy, 4 
ance within meaning of liability insurance policy, 46 A.L.R.5th 117. 
A.L.R.4th 707. Liability of insurance agent or broker on ground of 


Livestock or animal insurance: risks and losses, 47 inadequacy of liability-insurance coverage procured, 60 
A.L.R.4th 772. A.L.R.5th 165.: 


ARTICLE 27 


Marine and Transportation Insurance Contracts 


Sec. 
59A-27-1. Scope’ of article. 


59A-27-1. Scope of article. 


This article [Chapter 59A, Article 27 NMSA 1978] applies only as to contracts af marine gan 
transportation insurance, as such.insurance is defined in Section 111 [59A-7-5. NMSA 1978] |re- 
pealed] of the Insurance Code, All such insurance contracts shall: be subject tothe provisions, as 
applicable, of Article 18 MGhanter 59A, Article 18 NMSA 1978] ithe insurance contract) of the In- 
surance Code. 
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59A-28-1 INSURANCE CODE 59A-29-2 


History: Laws 1984, ch. 127, § 487, 2 3 ANNOTATIONS 
Bracketed material. — The bracketed materiat was Ai Jux8d; Ade and CAS reterences. eee 


inserted by the compiler and is not part of the law. ; 
Laws 2016, ch. 89, § 70 repealed 59A-7-5 NMSA 1978, allegedly restilting from smuggling activities as within 


effective July 1, 2017. For provisions of former section, see hg insurance policy covering barratry, 77 A.L.R. Fed. 
the 2016 NMSA 1978 on NMOneSource.com. 74 


ARTICLE 28 


Mortgage Guaranty Insurance Contracts 


Sec. 
59A-28-1. Scope of article, 


59A-28-1. Scope of article. 


This article [Chapter 59A, Article 28 NMSA 1978] shall apply only with respect to contracts of 
mortgage guaranty insurance as defined in Section 112 [59A-7-6 NMSA 1978] of the Insurance 
Code. Such contracts are also subject to the applicable provisions of Article 18 [Chapter 59A, Ar- 
ticle 18 NMSA 1978] (the insurance contract) of the Insurance Code. 


History: Laws 1984, ch. 127, § 488. 


ARTICLE 29 
Property Insurance Contracts; Fair Plan Act 

Sec. Sec. : 
59A-29-1. Short title. 59A-29-5. Changes in plan or articles. 
59A-29-2. Organization of FAIR plan and underwriting 59A-29-6. Appeals; judicial review. 

association. 59A-29-7. Immunity. 
59A-29-3. Participation. 59A-29-8, Repealed. 
59A-29-4. Requirements of plan and authority of associa- 59A-29-9, Retroactive application. 


tion. 59A-29-10 to 59A-29-12. Repealed. 


59A-29-1. Short title. 


This article [Chapter 59A, Article 29 NMSA 1978] may be cited as the "FAIR Plan Act" (fair ac- 
cess to insurance requirements), 


History: 1978 Comp., § 59A-29-1, enacted by Laws § 496, relating to the short title of the "FAIR Plan Law", 
1985, ch. 61, § 1. ‘effective April 1, 1985. 

Repeals. — Laws 1985, ch. 61, § 10 repealed former 
59A-29-1 NMSA 1978, as enacted by Laws 1984, ch. 127, 


59A-29-2. Organization of FAIR plan and underwriting association. 


All insurers licensed to write and writing essential property insurance, as defined by the su- 
perintendent of insurance, in New Mexico on a direct basis are authorized, subject to approval 
and regulation by the superintendent of insurance, to establish and maintain a FAIR plan and 
to establish and maintain an underwriting association and to formulate and from time to time 
amend the plan and articles of association and rules and regulations in connection therewith and 
to assess and share on a fair and equitable basis all expenses, income and losses incident to such 
FAIR plan and underwriting association in a manner consistent with the provisions of the FAIR 
Plan Act. Such underwriting association shall be known as the "New Mexico Property Insurance 
Program." 
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59A-29-3 PROPERTY INSURANCE CONTRACTS; FAIR PLAN ACT 59A-29-6 


History: 1978 Comp., § 59A-29-2, enacted by Laws § 489, relating to the scope of the article, effective April 1, 
1985, ch. 61, § 2. 1985. 

Repeals. — Laws 1985, ch. 61, § 10 repealed former 
59A-29-2 NMSA 1978, as enacted by Laws 1984, ch. 127, 


59A-29-3, Participation. 


Each insurer authorized to write and writing essential property insurance in New Mexico shall 
be required to become and remain a member of the FAIR plan and the underwriting association 
and comply with the requirements thereof as a condition of its authority to transact property 
insurance business. As a prerequisite to such authority to transact property insurance business 
each insurer shall automatically subscribe to the articles of agreement on file in the superinten- 
dent's office. : 


History: 1978 Comp., § 59A-29-3, enacted by Laws § 497, relating to the organization of FAIR plan and un- 
1985, ch. 61,.§ 3. derwriting association, effective April 1, 1985. For present 

Repeals. — Laws 1985, ch. 61, § 10 repealed former comparable provisions, see 59A-29-2 NMSA 1978. 
59A-29-3 NMSA 1978, as enacted by Laws 1984, ch. 127, 


59A-29-4. Requirements of plan and authority of association. 


The FAIR plan and articles of association shall make provision for an underwriting associa- 
tion having authority on behalf of its members to cause to be issued property insurance poli- 
cies, to reinsure in whole or in part any such policies and to cede any such reinsurance. The 
plan and articles of association shall provide, among other things, for the perils to be covered, 
geographical area of coverage, compensation and commission, assessments of members, the 
sharing of expenses, income and losses on an equitable basis, cumulative weighted voting for 
the governing committee of the association, the administration of the’plan and association and 
any other matter necessary or convenient for the purpose of assuring fair access to insurance 
requirements. = 


History: 1978 Comp., § 59A-29-4, enacted by Laws § 498, relating to participation in a FAIR plan, effective 
1985, ch. 61, § 4. April 1, 1985. For present comparable provisions, see 59A- 
Repeals. — Laws 1985, ch. 61, § 10 repealed former 29-3 NMSA 1978, 
59A-29-4 NMSA 1978, as enacted by Laws 1984, ch. 127, 


59A-29-5. Changes in plan or articles. 


The governing committee of the New Mexico property insurance program may, on its own initia- 
tive or at the request of the superintendent of insurance, amend the plan and articles, subject to 
approval by the superintendent. 


History: 1978 Comp., § 59A-29-5, enacted by Laws 499, relating to requirements of the term and authority of 
1985, ch. 61, § 5. the underwriting association, effective April 1, 1985. For 
Repeals. — Laws 1985, ch. 61, § 10 repealed former present comparable provisions, see 59A-29-4 NMSA 1978. 


59A-29-5 NMSA 1978, as enacted by Laws 1984, ch. 127, § 


59A-29-6. Appeals; judicial review. 


A. A person aggrieved by an action or decision of the administrators of the FAIR plan or the 
underwriting association or of any insurer as a result of its participation may appeal to the su- 
perintendent within thirty days from the date of the action or the decision. The superintendent 
shall, after hearing held upon thirty days' written notice, issue an order approving the action or 
decision or disapproving the action or decision with respect to the matter that is the subject of 
appeal. 

B. All final orders and decisions of the superintendent shall be subject to judicial review in the 
district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 
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59A-29-7 


History: 1978 Comp., § 59A-29-6, enacted by Laws 
1985, ch. 61, § 6; 1998, ch. 55, § 64; 1999, ch. 265, § 68. 

Repeals. — Laws 1985, ch. 61, § 10 repealed former. 
59A-29-6 NMSA 1978, as enacted by Laws 1984, ch. 127, - 
§ 500, relating to changes in the plan or articles effective 
April 1, 1985. For present comparable provisions, see 59A- 
29-5 NMSA 1978, 

The 1999 amendment, effective July 1, 1999, substituted 
"Section 39-3-1,1" for "Section 12-8A-1" in Subsection B. . 


59A-29-7, Immunity. 


INSURANCE CODE 


59A-29-12 


The 1998 amendment, effective September 1, 1998, 
added the Subsection designations; in Subsection A, de- 
leted "therein" following "participation", deleted "of insur- 
ance" following "superintendent" twice; and in Subsection 
B, deleted "of insurance" following "superintendent", sub- 
stituted "in the district court pursuant to the provisions 
of Section 39-3-1.1 NMSA 1978" for "de novo"; and made 
minor stylistic changes throughout the section. 


: 


There shall be no liability on the part of, and._no cause of action of any nature shall arise against, 
any member insurer, the association or its agents or employees, the governing committee or, the 
superintendent or his representative for any action taken by them in the performance of their 
powers and duties under the FAIR Plan Act. The meetings, activities, recommendations and deci- 
sions of the governing committee of the association as required or permitted in that act’shall not 
be open to public inspection, nor be considered public documents, nor be subject to Sections 10- 


15-1 through 10-15-4 NMSA 1978, 


History: 1978 Comp., §:59A-29-7,; enacted by Laws. 
1985, ch. 61, § 7. 

Repeals. — Laws 1985, ch. 61, § 10 repealed former | 
59A-29-7 NMSA 1978, as enacted by Laws 1984, ch. 127, 
§ 501, relating to appeals and judicial review, effective 
April 1, 1985, For present comparable provisions, see 59A- 
29-6 NMSA 1978. 


ANNOTATIONS 


Liability of servicing insurer. — An insurer who : 


is a member of the New: Mexico:Property Insurance Pro- 
gram (NMPIP) is not immune from liability for actions 
taken in its role as a servicing insurer under contract 
with the NMPIP. Maes v. Audubon Indem. Ins. Group, 
2007-NMSC-046, 142 N.M. 235, 164 P.3d 934, 


59A-29-8. Repealed. 


Repeals. — Laws 1993, ch. 115, § 1 repealed 59A- 
29-8 NMSA 1978, as enacted by Laws 1985, ch, 61, § 8, 


providing a termination date for the FAIR Plan Act but ; 


59A-29-9. Retroactive application. 


/Servicing insurer is not an agent. — A servicing 
insurer who is under contract with the New Mexico 


Property Insurance Program (NMPIP) to issue and :ser- 


vice policies on risks referred to it by the NMPIP and 


“whois subject to regulation by the NMPIP as a servicing 


agent, is not an agent.of the NMPIP, and is not immune 
from liability for its actions as a servicing insurer. Maes 
v. Audubon Indem. Ins. Group, 2007-NMSC-046, 142 
N.M, 235, 164 P.3d 934, rev'g POD MCAS 021, 189 N.M, 
39, 127 P.3d 1126, 

Immunity from bad faith aahians — Servicing i in- 
surer under FAIR Plan Act held immune from suit for 
bad faith insurance practices and pre- and post- judgment 
interest, Maes v. Audubon Indemnity Insurance Group, 
2006-NMCA-021, 1389 N.M. 39, 127 P8d 1126, rev'd, 
2007-NMSC-046, 142 N.M. 235, 164 P.3d 934, 


providing an exception for outstanding obligations, effec- 
tive June 18, 1993. For provisions of former section, | see 
the 1992 NMSA 1978 on NMOneSource,com. 


The FAIR Plan Act shall be effective and shall sents retroactively to April 30, 1981, to validate 
action taken under the New Mexico interim uniform basic property insurance and eben pro- 
gram promulgated by the’ superintendent of insurance. 


History: 1978 Eenipe § 59A-29-9, enacted by Laws 
1985, ch. 61, § 9. 

Repeals. — Laws 1985, ch. 61, § 10 repealed former 
59A-29-9 NMSA 1978, as enacted by Laws 1984, ch. 127, 


59A-29-10 to 59A-29-12. Repealed. 


Repeals, — Laws 1985, ch, 61, § 10 repealed 59A-29- 10 


to 59A-29-12 NMSA 1978, as enacted by Laws 1984, ch, 
127, §§ 504 to 506, relating to assessment and steht 


§ 503, relating to riot reinsurance reimbursement fund, 
effective April 1, 1985. 


upon and fron insurers eid the pee and epsiiais 


_ tion of the FAIR Plan Law, effective April 1, 1985. 
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ARTICLE 30 


Title Insurance 


Sec. Sec. 

59A-30-1. Short title. . 59A-30-7. Reporting of experience. 

59A-30-2. Purpose and legislative intent of article. 59A-30-8. Hearings; notice, 

59A-30-3. Definitions, 59A-30-9, Review; appeals. 

59A-30-4. Control and supervision by superintendent. 59A-30-10, Reserve for losses and loss expenses, 

59A-80-4.1. Reporting by superintendent. 5§9A-30-11. Underwriting standards and record reten- 

59A-30-5. Policy forms. tion, 

59A-30-5.1, Available funds required to issue policy. 59A-30-12, Maintenance assessment. 

59A-30-6. Premiums; agency agreements; duty to pro- 59A-30-18. Title insurance maintenance assessment 
mulgate reasonable rates; exception. fund created; appropriation. 

59A-30-6.1. Premiums; refinanced property. 59A-30-14. Other provisions applicable. 

59A-30-6.2. Premiums; Indian nation, tribe or pueblo 59A-30-15. Repealed. 
trust property, 


59A-30-1. Short title. 
Chapter 59A, Article 30 NMSA 1978 may be cited as the "New Mexico Title Insurance Law". 


History: 1978 Comp., § 59A-30-1, enacted by Laws paid by a financial institution on escrow accounts without 


1985, ch, 28, § 1; 2009, ch. 80, § 3. express permission from the customer.or written contract 
Repeals and reenactments. — Laws 1985, ch. 28, § 1, allowing this payment of interest as compensation. 1987 
repealed 59A-30-1 NMSA 1978, as enacted by Laws 1984, Op. Att'y Gen. No. 87-80. 
ch. 127, § 507, and enacted a new section: The acceptance of other in-kind services and’ consid- 
The 2009 amendment, effective July 1, 2009, changed eration in lieu of interest on escrow accounts is in viola- 
the statutory reference to the Chapter and Article of tion of the fiduciary duties of the title insurance company, 
NMSA 1978. agent, broker, or solicitor to the principal. 1987 Op. Att'y 
Gen. No. 87-30. 
/ ANNOTATIONS Am. Jur, 2d, A.L.R. and. C.J,S. refarenaes! — Ti- 
Escrow accounts. — A title insurance company acting Pipe netaotize company's rights in title information, 38 


as escrow agent cannot retain for its own benefit interest 


59A-30-2. Purpose and legislative intent of article. 


A. The purpose of the New Mexico Title Insurance Law is to provide a comprehensive body 
of law for the effective regulation and active supervision of the business of title insurance trans- 
acted within this state in accordance with the McCarran-Ferguson Act (P.L. 79-15, 15 U.S.C. Sec- 
tions 1011-1015). 

B._ The legislature intends that the business of title insurance be regulated by the state to pro- 
vide for the protection of consumers and purchasers of title insurance policies and the financial 
stability of the title insurance industry. 

C. The legislature intends that the title insurance market be competitive for all title insurance 
agents, that regulation of the title insurance industry does not disproportionately impact indepen- 
dent title agencies and that regulation of the industry does not place independent title insurance 
agents at a competitive disadvantage with underwriter-owned title companies. 


History: 1978 Comp., § 59A-30-2, enacted by Laws this act is held invalid, the remainder or its application to 
1985, ch. 28, § 2; 2009, ch. 80, § 4. other situations or persons shall not be affected. 
The 2009 amendment, effective July 1, 2009, in Sub- = ; i 


section A, before "the McCarran-Ferguson Act", changed ANNOTATIONS 

"response to" to "accordance with"; in Subsection B, before Regulation of title insurance. — New Mexico's stat- 
"regulated", deleted "totally"; and added Subsection C. — utory scheme regulating title insurance is not contrary 
‘Severability. — Laws 2009, ch. 80, § 15, effective to state law. Coll v. First Am. Title Ins, Co., 642 F.3d 876 


July 1, 2009, provided that if any part or application of (10th Cir, 2011). 


59A-30-3. Definitions. 


As used in the New Mexico Title Insurance Law: 
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A. "agency agreement" means a document executed by a title insurer and title insurance agent 
that defines the compensation of the title insurance agent and the scope of the title insurance 
agent's authority; ) boars . 

B. "basic premium rate" means the premium rate for an original owner's policy of title insurance; 

C. "business of title insurance" means: 

(1) issuing as title insurer or offering to issue as title insurer a title insurance policy; or 
(2) transacting or proposing to transact by a title insurer or title insurance agent any of 
the following activities when conducted or performed in contemplation of the issuance of a title 
insurance policy: 
(a) soliciting or negotiating the issuance of a title insurance poleyt 
(b) guaranteeing, warranting or otherwise insuring the correctness of title searches, 
(c) executing title insurance policies; 
(d) ° effecting contracts of reinsurance; 
(e) abstracting, searching or examining titles; or 
(f) doing or proposing to do any business in substance equivalent to the business of 
title insurance in a manner designed to evade the provisions of the New Mexico Title Insurance 
Law or other laws applicable to the business of title insurance; 

D,. "charge" means any consideration, other than premiums billed by a:title insurance agent or 
title insurer or both, for the performance of services, including but not necessarily limited to: 

(1) consideration for the supervising or handling of escrows, settlements, closings, prepa- 
ration of abstracts, delivery or recording of transfer and lien documents and disbursing funds; 

(2) consideration for services commenced but not completed; and 

(3). consideration for. title searches conducted for a eck So other than issuance of a: title 
insurance policy. 

"Charge" does not sHdhaate soWaRiWEa oA collected by a title insurer or title insurance Seoul erat 
the consideration is limited to the amount billed for services rendered by a third party; 

E. "premium" means the consideration for issuing a title insurance policy and includes the 
consideration for searching and examining a title when conducted or performed for the purpose of 
the issuance of a title insurance policy; . 

F. "available funds" means funds subject to immediate withdrawal by cash or check in a de- 
pository account with a financial institution, held in the name of and subject to the control-of a 
title insurance agent, title insurer or third party fiduciary, not including a person or entity that is 
a party to the transaction, cooperating in the closing of a transaction with a title insurance agent 
or title insurer; 

G. "title insurance agent" means a person licensed as an agent under the Thattitied Code [59A- 
1-1 NMSA 1978] and appointed by a title insurer; 

H. “ "title insurance ‘policy" or "policy" means a contract indemnifying against loss or damage 
arising from any of the following that exist on or before the effective date of the policy: 

(1) defects in the insured title; 

(2) liens or encumbrances on the insured title; 

(3) “unmarketability of the insured title; 

(4) invalidity or unentorceability OF liens or encumbrances on the property that is the sub- 
ject of the policy; or 

(5) lack of legal right of access to and from the property. 

"Title insurance policy’ or "policy" does not include an abstract; and 

I. "title insurer" means any person authorized under the laws of this state to transact as in- 
surer the business of title insurance. 


History: 1978 Comp.,, § 59A-90.3, enacted by Laws "Charge" does not namaden and added Paragraph (5) of 


1985, ch. 28, § 3; 1989, ch. 95, § 1; 2009, ch. 80, § 5. Subsection H. 

The 2009 amendment, effective July 1, 2009, added Severability. — Laws 2009, ch. 80, § 15, effective 
Subsection B; in Paragraph (1) of Subsection D, before July 1, 2009, provided that if any part or application of 
"handling of escrows", added "supervising or" and after this act is held invalid, the remainder or its application to 
"abstracts", added "delivery or recording or transfer and other situations or persons shall not be affected. ° 


lien documents and disbursing funds"; in Paragraph (8) 
of Subsection D, after "policy", inserted a period, deleted T« 
"but not including", began a new paragraph and added " 
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59A-30-4. Control and supervision by superintendent. 


A. Title insurers and title insurance producers shall operate in New Mexico under the con- 
trol and supervision of the superintendent. The superintendent shall promulgate such rules. and 
regulations as are necessary to carry out the provisions of the New Mexico Title Insurance Law. 
The superintendent may adopt uniform rules and regulations to address underwriting standards 
and practices, including but not limited to rules and regulations that prohibit title insurers from 
insuring specified risks that the superintendent determines may pose an unreasonable risk to the 
financial stability of title insurers. 

_B. No title insurer or title insurance producer shall collect any premium, issue any title insur- 
ance policy or agency agreement, or reinsure any portion of the risk assumed under any title in- 
surance policy, other than in conformance with the New Mexico Title Insurance Law and rules and 
regulations adopted by the superintendent as authorized by the New Mexico Title Insurance Law. 


History: 1978 Comp., § 59A-30-4, enacted by Laws 
1985, ch, 28, § 4; 2009, ch. 80, § 6; 2016, ch. 89, § 61. 

The 2016 amendment, effective July 1, 2017, in Sub- 
section A, after "title insurance", deleted "agents" and 
added "producers"; and in Subsection B, after "title insur- 
ance", deleted "agent" and added "producer". 

Severability. — Laws 2016, .ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 
valid, the remainder or its application to. other situations 
or persons shall not be affected. 


The 2009 amendment, effective July 1, 2009, in Sub- ° 


section.A, after "Title Insurance Law", deleted "including 
rules and regulations requiring uniform forms of policy 


and uniform premiums" and in the third sentence, before 
"underwriting standards" added "address". 


ANNOTATIONS 


Regulation mandating: arbitration disallowed. 
— Regulation mandating arbitration clause in title insur- 
ance contract is in conflict with New Mexico Const., art. II, 
§ 12, and.in conflict with 59A-16-30 and 57-12-10 NMSA 
1978; therefore, plaintiff in suit against title company may 
have common law and statutory claims heard in a court of 


‘law. Lisanti v. Alamo Title Ins. of Tex., 2001-NMCA-100, 
/ 1381.N.M, 334,35 P.3d 989, aff'd, 2002-NMSC-032); 132 


N.M. 750, 55 P.3d 962. 


59A-30-4.1. Reporting by superintendent. 


The superintendent shall compile a report for the legislature no later than October 1 each year 
beginning in 2013 detailing title insurance statistics, including a report on the status of price com- 
petition within the title insurance industry in New Mexico, Annual sapomts shall be made, avail- 
able to inlerested parties and the general public. 


caiitary Spe 2009, ch. 80, § 13; 2013, ch. 74, § 30. 

The 2018 amendment, effective March 29, 2013, re- 
quired the superintendent of insurance to compile a re- 
port for the legislature on title insurance statistics; in the 
first sentence, after "compile a report-for", deleted "the 


commission and"; and after,"beginning in", deleted."2010" 


~ and added "2013". 


Severability. — Laws 2009, ch. 80, § 15, effective 
July 1, 2009, provided that if any part or application of 
this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 


59A-30-5. Policy forms. 


No title insurer or title insurance agent shall use any form of title insurance policy other than 
the uniform forms promulgated by the superintendent under the New Mexico Title Insurance Law. 
The superintendent shall not promulgate any uniform form under which the coverage offered is 
excessive or inadequate in relation to the premium charged for the coverage. 


History: 1978 Comp., § 59A-30-5, enacted by Laws 
1985, ch. 28, § 5. 
59A-30-5.1. Available funds required to:issue policy. 


Unless the consideration necessary to create the estate to be insured has been previously de- 
livered, no title insurance agent or title insurer shall issue a title insurance policy until the title 
insurance agent, title insurer or a third party fiduciary holds available funds, as:defined under 
Subsection E of Section 59A-30-3'NMSA 1978, in an amount sufficient to create the estate being 
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insured and to pay in accordance with the instructions of the parties to the transaction, all sums 
required to be paid through and at the time of ts closing. 


History: 1978 Comp., § wey per 1, enacted by 
Laws 1989, ch. 95, § 2. 


59A-30-6. are agency agreements; duty to promulgate 
reasonable rates; exception. 


A. The superintendent shall promulgate the premium rates of title insurers and title insur- 
ance producers for title insurance policies and the percentage of premium to be retained by title 
insurers under agency agreements, except that premium rates for reinsurance as between title 
insurers shall not be promulgated by the superintendent. No premium that has not been pro- 
mulgated or approved by the superintendent shall be charged for any title insurance policy. The 
superinténdent shall not promulgate charges of title insurers and title insurance producers other 
than premium rates for title insurance policies and the percentage of premium to be retained by 
title insurers under agency agreements. ; . 

B. The superintendent shall promulgate additional premium rates for searches or examina- 
tions of title conducted or performed for the purpose of issuance of a title insurance. policy when 
the search or examination involves more than one chain of title or other unusual complexity. 

C. Premium rates promulgated by the superintendent shall not be excessive, inadequate or un- 
fairly discriminatory and shall contain an allowance permitting a profit that is not unreasonable 
in relation to the risks incurred in the business of title insurance. Premium rates may include 
an allowance for recoupment of assessments made pursuant to the Title Insurance Guaranty Act 
[59A-30A-1 through 59A-30A-18 NMSA 1978]. 

D. Title insurance producers shall retain not less than eighty percent of the gross premiums 
collected on commitments, policies and endorsements issued for one to four family residential 
property transactions with a liability amount of not more than two million dollars ($2,000,000); 
provided, however, that from July 1, 2009 until otherwise ordered by the superintendent, title in- 
surance producers shall retain not less than eighty-one percent of the gross premiums collected on 
commitments, policies and endorsements issued for one to four family residential property trans- 
actions with a liability amount of not more than two million dollars ($2,000,000). The portion of 
the premium to be retained by the title insurance producers for policies with a liability amount 
greater than two million dollars ($2,000,000) shall be set by rule. 

E, A title insurer may file with the superintendent proposed title insurance rates for a specific 
county or counties lower than the premium rate promulgated by the superintendent. The super- 
intendent shall provide notice of the filed title insurance rates to all insurance producers and un- 
derwriters doing business in that county or counties and may conduct a hearing. In determining 
whether to approve filed title insurance rates, the superintendent shall consider the interests and 
protection of consumers and independent title insurance producers and the potential impact on 
competition within the title insurance industry. Upon approval of the filed title insurance rates, 
the title insurer and its insurance producers shall use the filed and approved title insurance rates. 

F. The superintendent shall adopt rules to establish standards and procedures by which a title 
insurance rate lower than the promulgated rate shall be filed and may be approved. 


History: 1978 Comp., § 59A-30-6, enacted by Laws to the", changed "riskiness of" to "risks incurred in"; and 
1985, ch. 28, § 6; 1999, ch. 60, § 19; 2009, ch. 80, § 7; added Subsections D, EF and F. > 
2016, ch, 89, § 62, The 1999 amendment, effective June 18, 1999, added 

The 2016 amendment, effective July 1, 2017, replaced the second sentence of Bunsecion C and made minor sty- 
Fl nb sitters producer" throughout the section. listic changes. 

everability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 | is held in- ANNOTATIONS 
valid, the remainder or its application to other situations Filed rate doctrine. — The filed rate doctrine, which 


or persons shall not be affected. 

The 2009 amendment, effective July.1, 2009, in Sub- 
section A, in the second sentence, after "promulgated", 
added "or approved"; in Subsection C, after "in relation 


provides that any rate that is approved by the governing 
- regulatory body is per se reasonable and unassailable in 
judicial proceedings brought by rate payers, is applicable 
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to premium rates of title insurance. Coll v. First Am. Title doctrine barred plaintiff's claims, the motion to dismiss 
Ins. Co,, 642 F. 3d 876 (10th Cir. 2011). was denied because the filed rate doctrine, which provides 

The filed rate doctrine does not apply to mislead- that any filed rate that is approved by the governing reg- 
ing business practices. — Where plaintiff, an insured, ulatory agency is per se reasonable and unassailable in 
brought an action alleging her insurer sold her illusory judicial proceedings brought by ratepayers, does not ap- 
underinsured motorist insurance and asserted claims for ply to claims where a consumer alleges that an insurer 
violations of New Mexico's Unfair Insurance Practices __, misrepresents material facts about a policy when making 
Act, and where the insurer moved to dismiss plaintiffs © the sale. Bhasker v. Casualty Ins. Co., 284 F.Supp.3d 1191 
action, ‘claiming that the relevant rates were filed with (D. N.M. 2018). 


the insurance department and therefore the filed rate 


59A-30-6.1. Premiums; refinanced property. 


The premium rates for title i insurance policies issued in connection with the refinance of an ex- 
isting mortgage or deed of trust, where a prior loan policy has been issued and a copy of the policy 
or a closing statement evidencing the issuance of the policy is furnished to the insurer or title in- 
surance agent showing title vested in the same borrower and covering the same property, shall not 
exceed the percentage of the basic premium rate promulgated or approved by the superintendent 
as follows: 

A. forty percent of the current basic premium rate applied to any amount up to the amount of 
the previous policy insuring the mortgage or deed of trust being refinanced, if the new policy is is- 
sued within three years from the date of the prior policy; 

B. fifty percent of the current:basic premium rate applied to any amount up to the amount of 
the previous policy insuring the mortgage or deed of trust being refinanced, if the new policy is is- 
sued more than three years but less than five years from the date of the prior policy; 

C. sixty percent of the current basic premium rate applied to any amount up to the amount of 
the previous policy insuring the mortgage or deed of trust being refinanced, if the new policy is is- 
sued more than five years but less than ten years from the date of the prior policy; 

D. eighty percent of the current basic premium rate applied to any amount up to the amount 
of the previous policy insuring the mortgage or deed of trust being refinanced, if the new policy is 
issued more than ten years but less than twenty years from the date of the prior policy; or 

EK. the premium for insurance coverage above the amount of the previous policy shall be 
ninety percent of the current basic premium rate as set by rule. In no event shall the premium 
collected be less than the minimum premium based on the promulgated or approved rate for a 
loan policy. ; 


a 


+ History: 1978 Conds § 59A-30-6.1, as enacted by Severability. — Laws 2009, ch. 80, § 15, effective 


Laws 2009, ch. 80, § 8. July 1, 2009, provided that if any part or application of 
Effective dates. — Laws 2009, ch. 80, § 16 made Lae this act is held invalid, the remainder or its application to 


2009, ch, 80, § 8 effective May 1, 2009. ~~ other situations or persons shall not be affected. 


59A-30-6.2. Premiums; Indian nation, tribe or pueblo 
trust property. 


Title insurance policies purchased in association with the acquisition of title to property by the 
United States in trust for a federally recognized Indian nation, tribe or pueblo located wholly or 
partially in New Mexico where no monetary consideration is paid, shall be issued subject to the 
promulgated or filed and approved premium rates for the original issuance of a title insurance 
policy on the same property for an amount equal to the reduced liability limit for the acquisition 
provided for by the United States department of justice, unless a higher liability amount is re- 
quired by the United States. 


History: 1978 Comp., § 59A- 30-6.2, as enacted by. Severability. — Laws 2009, ch. 80, § 15, effective 
Laws 2009, ch. 80, § 9. July 1, 2009, provided that if any part or application of 
Emergency clause, — Laws 2009, ch. 80, § 17 contained this act is held invalid, the remainder or its application to 
an emergency clause and was approved April 3, 2009. other situations or persons shall not be affected. 
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69A-30-7. Reporting of experience. 


The superintendent shall promulgate reasonable rules, inehgaaee rules nota statistical 
plans, for, use thereafter by-all title insurers and title insurance agents in the recording and. re- 
porting of revenue, loss and expense experience so that the experience of title insurers and title 
insurance agents may be made available to the superintendent at least annually in such form 


and detail as may be necessary to aid the superintendent in promulgating or approving premium 


rates. 


History: 1978 Comp., § 59A-30-7, enacted by Laws 
1985, ch. 28, § 7; 2009, ch. 80, § 10. 

Cross references, — For State Rules Act, see Chap- 
ter 14, Article 4 NMSA 1978. 


« - Severability. — Laws: 2009; ch. 80, § 15,. effective 


July 1, 2009, provided that if any part or application of 
this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 
The 2009 amendment, effective July 1, 2009, after kane = 5 
"reporting of", added "revenue" and after "promulgating", 
added "or approving". , 


59A-30-8. Hearings; notice. 


A. The superintendent shall commence a hearing during November of each odd-numbered cal- 
endar year to consider promulgation of premium rates and any other matters related to the regu- 
lation of the business of title insurance deemed necessary by the superintendent. 

B. .The superintendent may, in the superintendent's discretion, hold a public hearing At any 
time to consider promulgation of premium rates and such other matters and subjects related to 
the regulation of the business of title insurance as the ERT wITN NL shall determine necessary 
or proper. 

C. Notice of the public hearings Lreneiiled for in Subsections A jun B of this section or be as 
provided in Subsection A of Section 59A-4-16 NMSA 1978. 

D. The superintendent may promulgate premium rates and forms of title i insurance pote 
only after a public hearing as provided in Subsections A and B of this section. 

E. After the collection of all evidence relevant to the hearing, the superintendent shall file a 
notice of closure of the administrative record. The superintendent shall issue a decision within 
sixty days following the filing of the notice of closure of the administrative record for the public 
hearing provided for in Subsections A and B of this section. However, if the superintendent de- 
termines that the data and information presented to the superintendent pursuant to Section 59A- 
30-7 NMSA 1978 are incomplete, inaccurate or otherwise insufficient to determine whether a 
change in rates is warranted, the superintendent shall require a party, intervenor or participant 
at the public hearing to furnish the additional necessary data and information, and, in such event, 
the period of time allowed for the superintendent to issue a decision shall commence from the date 
such additional data and information are furnished. 


History: 1978 Comp., § 59A-30-8, enacted by Laws 
1985, ch. 28, § 8; 1990, ch. 62, § 1; 2009, ch. 80, § 11. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section A, before "hearing", deleted "hold an annual" and 
added "commence", and before "calendar year", added 
"odd-numbered"; in Subsection EH, added the first sen- 
tence; in the second sentence, before "public hearing", de- 
leted "conclusion of a" and added "filing of the notice of 


59A-30-9. Review; appeals. 


closure of the administrative record for the"; and in the 
third sentence, after "require", deleted "the title insurers 
or the title agents or both" and added "a party, intervenor 
or participant at the public hearing". 

Severability. — Laws 2009, ch. 80, § 15, effective 
July 1, 2009, provided that if any part or application: of 
this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 


A person aggrieved by an order of the superintendent promulgating, approving or disapprov- 
ing rates under the New Mexico Title Insurance Law shall have the rights to review and appeal 
provided for in Sections 59A-17-34 and.59A-17-85 NMSA 1978. The request for review shall 'be 
filed no later than thirty days'after the superintendent's issuance of the order that promulgated, 
approved or disapproved the rates. 
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History: 1978 Comp., § 59A-30-9, enacted by Laws this act is held invalid, the remainder or its application to 
1985, ch. 28, § 9; 1998, ch..55, § 65; 2009, ch. 80, § 12. other situations or persons shall not be affected. 

Cross references. — For appeal of final decisions by The 1998 amendment, effective September 1, 1998, 
agencies to district court, see 39-3-1.1 NMSA 1978. deleted the Subsection A designation and Subsection B; 

The 2009 amendment, effective July 1, 2009, after in Subsection A, substituted "A" for "Any", "Sections" for 
"promulgate", added "approving or disapproving" and "Section", deleted "NMSA 1978" following "59A-17-34" 
added the last sentence. and "Section" following "and". 


Severability. — Laws 2009, ch. 80, § 15, effective 
July 1, 2009, provided that if any part or application of 


59A-30-10. Reserve for losses and loss expenses. 


A. All title insurers operating under the provisions of the New Mexico Title Insurance Law 
shall at all times establish and maintain, in addition to other reserves, a reserve against unpaid 
losses and a reserve against loss expense. Such reserves shall be calculated by making a careful 
estimate in each case of the loss and loss expense likely to be incurred by reason of every claim 
presented pursuant to notice, from or on behalf of the insured of a title defect in or lien or adverse 
claim against the title insured, that may result in a loss or cause expense to be incurred for the: 
proper disposition of the claim. 

B. The amounts so estimated may be revised from time to time as circumstances warrant, but 
shall be redetermined at least once each year. 

C. The amounts set aside in such reserve in any year shall be deducted in determining the net 
profits for such year of any title insurer. 


History: 1978 Comp., § 59A-30-10, enacted ie Laws 
1985, ch, 28, § 10. 


59A-30-11. Underwriting standards and record retention. 


A. No title insurance policy may be written unless the title insurer or its title insurance agent 
has caused to be conducted. a reasonable search and examination of the title using an abstract 
plant meeting the: requirements of Section 59A-12-13 NMSA 1978 and has caused to be made a 
determination of insurability of title in, accordance with sound underwriting practices, The duty 
to search and examine imposed by this section is solely for the purpose of enhancing the financial 
stability of title insurers for the benefit of insureds under title insurance policies. The New Mexico 
Title Insurance Law is not intended and should not be construed to create any duty to search and 
examine that runs to the benefit of, or to create any right or cause of action in favor of, any person 
other than a title insurer. 

B. Evidence of the examination of title and determination of insurability shall be preserved 
and retained in the files of the title insurer or its title insurance agent for a period of not less than 
fifteen years after the title insurance policy has been issued. Instead of retaining the original evi- 
dence, the title insurer or title insurance: agent may in the regular course of business establish a 
system whereby all or part of the evidence is recorded, copied or reproduced by any process that 
accurately and legibly reproduces or forms a durable medium for reproducing the contents of the 
original. This subsection shall not apply to: 

(1) atitle insurer assuming liability through a contract of reinsurance; or 
(2) atitle insurer acting as coinsurer if one of the other coinsuring title insurers has com- 
plied with this section. 


History: 1978 Comp., § 59A-30-11, enacted by Laws Sufficiency of complaint, — Complaint stating that, 
1985, ch. 28, § 11; 1999, ch. 60, § 20. as a proximate result of the negligently performed ser- 
The 1999 amendment, effective June 18, 1999, added vices of a title insurer's agent, a purchaser was compelled 
the last two sentences of Subsection A. to take title to a single parcel subject to a recorded condo- 
minium plan and a recorded easement, rather than two 

ANNOTATIONS parcels as originally represented, alleged sufficient facts 


to state a tort claim of negligence against the agent. Cot- 
insurer or its agent that is based on a duty other than tonwood Enters. v. McAlpin, 1991-NMSC-044, 111 N.M, 


the duty of reasonable care in conducting a title search. 793, 810 P.2d 812, 


Barrington Reinsurance Ltd. v. Fidelity Nat'l Title Ins. Standard of care, — A duty of reasonable care is im- 
Co., 2007-NMCA-147, 143 N.M. 31, 172 P.3d 168. posed upon title insurance agents that is independent of 


This section does not bar a claim against a title 
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any duties or obligations arising out of the contract of in- 
surance. Cottonwood Enters. v.McAlpin,.1991-NMSC-044, 
111 N.M. 793, 810 P.2d 812. 


The title insurance agent owed a duty of reasonable care . 


to the seller in conducting a title search arising out of the 
provision of title insurance as prescribed by this section. 
Even though the title insurance agent had no express con- 
tractual duty to perform a title search for the seller and 
did not undertake to act in any capacity for the seller 


INSURANCE CODE 


59A-30-14 


other than asa closing agent’in a real estate transaction, 
it nevertheless had.a statutory duty to the seller inde- 
pendent of any.contract. Ruiz v: Garcia, 1993-NMSC-009, 
115 N.M. 269, 850 P.2d 972, superseded by statute, Bar- 
rington Reinsurance Ltd., LLC \v. Fidelity Nat'l Title Ins. 
Co., 2007-NMCA-147, 143 N.M. 31, 172 P.3d 168. 

Am. Jur. 2d, A.L.R. and C.J.S, references, — Title 
insurer's negligent failure to discover and disclose defect 
as basis for liability in tort, 19 A.L.R.5th 786. 


59A-30-12. Maintenance assessment. 


The superintendent shall determine a rate of assessment and ‘collect. a maintenance fee in an 
amount not to exceed one percent of the correctly reported gross title insurance premiums on poli- 
cies written in New Mexico of all authorized title insurers::‘The fee required by this section is in 
addition to-all other taxes and fees now imposed or that-may be subsequently imposed and that 
are not in conflict with this article. The superintendent, after taking into account the unexpended 
funds produced by this fee, if any, shall adjust the rate of assessment each year to produce the 
amount of funds that he estimates will be necessary to pay all the expenses of regulating the busi- 
ness of title insurance during the succeeding year. The superintendent:in promulgating premium 
rates shall take into account assessments made under this section. 


History: 1978 Comp., § 59A-30-12, enacted by Laws 
1985, ch. 28, § 12. 


59A-30-13. Title insurance maintenance assessment fund created; 
appropriation, 


There is created a "title insurance maintenance assessment fund" in the state treasury. All re- 
ceipts of the department of insurance collected under Section 59A-30-12°"NMSA 1978 shall be 
deposited ‘in the title insurance maintenance assessment fund and are appropriated to the super- 
intendent for use in paying the expenses of the insurance department incurred in administering 
the New Mexico Title Insurance Law, including compensation and expenses of salaried personnel 
and consultants employed by the superintendent i in administering the New Mexico Title insur 
ance Law. 


History: 1978 Comp., § 59A-30-13, enacted by Laws 
1985, ch, 28, § 13. 


59A-30-14. Other provisions applicable. 


To ‘the extent fet in conflict with the New Mexico Title: taisierainee Law the following articles 
and provisions of the Insurance Code [59A-1-1 NMSA 1978] shall also apply to title i apse pike 
insurance agents and the business of title insurance: 

Chapter 59A, Article 1 NMSA 1978; 

Chapter 59A, Article 2 NMSA 1978; 

Chapter 59A, Article 4 NMSA 1978; 

Chapter 59A, Article 5 NMSA 1978; 

Chapter 59A, Article 6 NMSA 1978; 

Chapter 59A, Article 7 NMSA 1978; 

Chapter 59A, Article 8 NMSA 1978; 

Chapter 59A, Article 9 NMSA 1978; 
Chapter 59A, Article 10 NMSA 1978; 

Chapter 59A, Article 11 NMSA 1978; 

Chapter 59A, Article 12 NMSA 1978; oF, 
the Unauthorized Insurers Law [Chapter 59A, Article 13 NMSA 1978]; 


MRSS MOMB DOME 
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59A-30-15 


M. Chapter 59A, Article 16 NMSA 1978; 


TITLE INSURANCE GUARANTY 


59A-30A-3 


N. the Insurance Fraud Act [59A-16C-1 to 59A-16C-16 NMSA 1978]; 


O. Chapter 59A, Article 34 NMSA 1978; and 


P. The Insurance Holding Company Law [59A-37-1 NMSA 1978]. 


History: 1978 Comp., § 59A-30-14, enacted by Laws 
1985, ch. 28, § 14; 1999, ch. 60, § 21; 1999, ch. 289, § 27; 
2001, ch, 297, § 3. 

The 2001 amendment, effective June 15, 2001, added 
subsection designations; added Subsections N, O, and P 


59A-30-15. Repealed. 


Repeals, — Laws 2009, ch. 80, § 14 repealed 59A-30-15 
NMSA 1978, as enacted by Laws 1985,’ch. 28, § 16, relat- 
ing to interim approval of title insurance forms and rates, 


and substituted the citation of the provision for the title 
throughout the section. 

The 1999 amendment, effective June 18, 1999, deleted 
"Article 3, State Insurance Board" from the list of articles. 


effective July 1, 2009. For provisions of former section, see 
the:2008 NMSA 1978 on NMOneSource.com. 


ARTICLE 30A 

Title Insurance Guaranty 
Sec. » Sec. ee 
59A-30A-1. Short title. 59A-30A-11, Nonduplication of recovery. 
59A-30A-2, Purpose, 59A-30A-12, Prevention of insolvencies. 
59A-30A-3. Scope. © 59A-30A-13. Examination of association; financial re- 
59A-30A-4. Definitions: i of ports. 
59A-30A-5. Organization of association. 59A-30A-14.. Appeals. 
59A-30A-6. Board of directors. _§9A-30A-15, Recognition of assessment in rates. 
59A-30A-7. Duties and powers of the association. “69A-380A-16, Immunity; confidentiality. ~~ 
59A-30A-8. Plan of operation. 59A-30A-17, Stay of proceedings; reopening of default 
59A-30A-9, Duties and powers of superintendent, judgments. 
59A-30A-10, Effect of paid claims. 59A-30A-18. Termination; distribution of funds. 


59A-30A-1. Short title. 


Sections 1 elivcuishs 18 [59A-30A-1 to 59A-30A-18 NMSA 1978]. of ae ‘act may be cited, as the 


"Title Insurance Guaranty Act", 


History: Laws 1999, ch. 60, § 1. 
Effective dates. — Laws 1999) ch. 60 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


59A-30A-2. Purpose. 


IV, § 23, was effective June 18, 1999, 90 days after ad- 


journment of the legislature. 


Ju 


The purpose of the Title Insurance Guaranty Act is to provide a mechanism for continuation of 
coverage and payment of covered claims under certain title insurance policies, to avoid excessive 
delay in payment and avoid financial loss to policyholders because of insolvency of a title insurer, 
to assist in detection and prevention of title insurer insolvencies and to provide an association to 
assess the cost of such protection among title insurers. 


History: Laws 1999, ch. 60, § 2. 
Effective dates. — Laws 1999, ch. 60 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 18, 1999, 90 days after ad- 
journment of the legislature, 


59A-30A-3. Scope. 


The Title Insurance Guaranty Act applies to all insurers authorized to transact title insurance 
business 1 in New Mexico. 
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History: Laws 1999, ch. 60, § 3. IV, § 28, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. . 


59A-30A-4. Definitions. 


As used in the Title Insurance Guaranty Act: 

A. "account" means an account created by Section 5 of the Title ee Guaranty Act; 

B. "association" means the title insurance guaranty association; 

C. "covered claim" means an unpaid claim of an insured in excess of one thousand dollars 
($1,000) covered under and not in excess of the applicable limits of a title insurance policy insur- 
ing land located in New Mexico issued by an insolvent insurer, if the insurer is found insolvent 
pursuant to Paragraph (2) of Subsection D of this section after the effective date of the Title 
Insurance Guaranty Act. Subject to applicable policy limits, the association's liability for covered 
claims shall not exceed two hundred fifty thousand dollars ($250,000) per claim and does not in- 
clude any amount in excess of two hundred fifty thousand dollars ($250,000) per claim. The total 
amount that may be recovered from the association by a claimant for all covered claims shall not 
exceed five hundred thousand dollars ($500,000). "Covered claim" does not include an amount 
due by or for the benefit of a reinsurer, insurer, insurance pool or underwriting association, as 
subrogation recoveries or otherwise; provided, that a claim asserted against a person insured 
by an insolvent insurer that, if it were not a claim by or for the benefit of a reinsurer, insurer, 


insurance pool or underwriting association, would be a covered claim, may be filed directly with 


the receiver of the insolvent insurer. In no event may any such claim be asserted in a legal or 
administrative action against the insolvent insurer's insured unless that claim is based on the 
insured's fraud. "Covered claim" does not include the amount of a claim that an insured recovers 
from any person, including an agent, regardless of whether an assignment is taken. "Covered 
claim" does not include supplementary payment obligations, including but not limited to adjust- 
ment fees and expenses, attorney fees and expenses and court costs, nor does it include puni- 
tive, exemplary, extracontractual or bad-faith damages awarded by a court judgment against an 
insurer; 

D, "insolvent insurer" means an insurer: 

(1) authorized to transact title insurance business in New Mexico at che time te: title 
insurance policy was issued; and 
(2) against which an order of liquidation with a finding of insolvency has. been entered 

after the effective date of the Title Insurance Guaranty Act by a court of competent jurisdiction in 
the insurer's state of domicile, or in this state, which has not been stayed or been the subject of a 
writ of supersedeas or other comparable order; 

EK. "member insurer" means any insurer authorized to transact title insurance business in 
New Mexico; 

F. "net written premiums" means gross premiums written in this state on title insurance policies. 
“Net written premiums" does not include premiums on contracts between insurers or reinsurers; 

G. "person" means an individual or other legal entity; 

H. "superintendent" means the superintendent of insurance; and 

I. "title insurance policy" or "policy" means those terms as defined in Section 59A-30-3 NMSA 
1978 with respect to policies issued on land located in New Mexico. 


History: Laws 1999, ch. 60, § 4. IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-30A-5. Organization of association. 


All member insurers shall remain members of the association as a condition of their authority 
to transact insurance in this state. The association may take the form of any appropriate legal en- 
tity under New Mexico law, including a corporation, partnership or unincorporated association, as 
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approved by the superintendent. For purposes of administration and assessment, the association 
shall have two separate accounts: ; 

A. the administrative account; and 

B. the title guaranty account. 


History: Laws 1999, ch. 60,§5. | IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective. dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-30A-6. Board of directors. 


A... The association's board of directors shall consist of not less than five nor more than eleven ap- 
pointed members serving terms as provided in the association's plan of operation, and the superin- 
tendent or his designated representative as an ex-officio member. Appointed board members shall be 
selected by member insurers, subject to the superintendent's approval. A majority of the appointed 
members shall be employed by member insurers. Vacancies shall be filled for the remaining term by 
majority vote of the remaining board members, subject to the superintendent's approval. 

B. Board members may be reimbursed from the administrative account for any reasonable and 
necessary expenses incurred in their capacities as board members, but the amount of such reim- 
bursement shall not exceed guidelines provided by the approved plan of operation. 


History: Laws 1999, ch. 60, $6. . IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


59A-30A-7..Duties and powers of the association. 


A. The association shall: 

(1) be obligated to the extent of covered claims arising from policies of an insolvent insurer 
issued prior to the finding of insolvency, except that the association shall not be obligated as to 
policies replaced by another title insurance policy that covers the claim. In no event shall the as- 
sociation be obligated to a policyholder in an amount in excess of the obligation of the insolvent 
insurer under the policy; 

(2) be deemed the insolvent insurer to the extent of the insurer's obligation on covered 
claims and to such extent shall have all rights, duties and obligations of the insurer as if the in- 
surer had not become insolvent; provided that the association shall have no liability for any past 
claims based on negligence of the insurer or its agents in searching and reporting the condition of 
a title, on bad faith of the insolvent insurer, on the closing of any transaction or for exemplary or 
punitive damages; 

(3) pay for the administration and operation of the association from the administrative ac- 
count, through proceeds received from an annual guaranty fee to be collected in the amounts and 
manner established by rule of the superintendent; 

(4) allocate claims payments, loss and adjustment expense and administrative expense to 
the appropriate accounts and assess member insurers, separately for each account, amounts nec- 
essary to pay the association's obligations subsequent to an insolvency. Assessments shall not be 
made in a year in which guaranty fee proceeds, together with unencumbered account balances and 
other assets, will be sufficient to satisfy the association's obligations. Assessments shall be made 
against each member insurer in the proportion that the member insurer's net written premiums 
for the last full calendar year bears to net written premiums of all member insurers for that calen- 
dar year. Each member insurer shall be notified of the assessment not later than thirty days before 
it is due. No member insurer may be assessed ina year an amount greater than two percent of 
that member insurer's net written premiums for the preceding calendar year. If it appears that the 
maximum assessment available, together with unencumbered account balances and other assets, 
will be insufficient in a year to make all necessary payments, the association's obligations shall 
be paid pro rata and the unpaid portion shall be paid as soon as additional assessment proceeds 
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or other funds become available. The association may pay claims in an order that it deems rea- 
sonable, including payments as claims are received or by groups or categories of claims. The as- 
sociation may exempt or defer, in whole or in part, the assessment of a member insurer if the 
assessment would cause the member insurer's financial statement to:reflectiamounts of capital or 
surplus less than the minimum amounts required for a certificate of authority in any jurisdiction 
in which the member insurer is authorized to transact insurance. Each member insurer ‘acting as 
a servicing facility may set off against an assessment any authorized payments made on covered 
claims and expenses incurred in the payment of the claims by such member insurer if they are 
chargeable to the account for which the assessment is made; 

(5) investigate claims and adjust, compromise, settle and pay covered claims to the extent 
of the association's obligations, and deny all other claims. The association may review settlements, 
releases and judgments to which the insolvent insurer or its insureds are parties’ to ites OS): the 
extent to which such settlements, releases and judgments may be properly contested; 

(6) ‘notify such persons as the superintendent may direct pursuant to Section 9 (59A-30A:9 
NMSA 1978] of the Title Insurance Guaranty Act; 

(7) receive, handle, adjust and pay claims through its anata bee or through one or more 
insurers or other persons designated as servicing facilities, subject to the Apia asics ap- 
proval; provided that a member insurer may decline any such designation; 

(8) reimburse each servicing facility for obligations of the association paid by the facility and 
for reasonable expenses incurred by the facility for handling claims on behalf of the association, and 
pay other expenses of the association authorized by the Title Insurance Guaranty Act; and 

(9) refund excess funds in an account to member insurers in proportion to the contribution 
of each member insurer to that account, when the board of directors estimates that the assets in 
the account will exceed the liabilities for the coming year. 

B. The association may: 

(1) employ persons or contract with servicing facilities necessary to handle claims-and to 
perform other association duties; 

(2) borrow funds necessary to effectuate the purposes of the Title Insurance Guaranty Act 
in accordance with the plan of operation, subject to the superintendent's approval; _ 

(3) sue or be sued, and intervene in any court or other forum having jurisdiction over, an 
insolvent insurer or its insureds; 

(4) negotiate and enter into contracts necessary to carry out the purposes Mi the Title In- 
surance Guaranty Act; and 

(5) perform all other acts necessary or proper. to effectuate the purposes of the Title Insur- 
ance Guaranty Act. 


History: Laws 1999, ch. 60, § 7, ree IV, § 23, was effective June 18, 1999, 90 days alter ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-30A-8. Plan of operation. 


A. The association shall submit to the superintendent a plan of operation and amendments to 
the plan necessary or suitable to ensure the fair, reasonable and equitable administration of the 
association. The plan of operation and amendments shall become effective upon the superinten- 
dent's written approval. If, at any time, the association fails to submit the plan or suitable amend- 
ments to the superintendent, he shall, after notice and hearing, adopt necessary or advisable rules 
to effectuate the provisions of the Title Insurance Guaranty Act. The rules shall continue in force 
until the superintendent modifies them or they are superseded by a plan or amendments submit- 
ted by the association and approved by the superintendent. 

B. All member insurers shall comply with the association's plan of discHenOk | 

C. The association's plan of operation, among other things, shall establish all pradaderes for 
conducting the association's business, for handling its assets, for receiving, handling, adjusting 
and paying claims, for keeping records and for the conduct of other activities’ schs decane to carry 
out the association's powers and duties. 
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D. The association's plan of operation may provide that any of the association's powers and 
duties, except those specified in Paragraph (3) of Subsection A and Paragraph (2) of Subsection B 
of Section 7 [59A-30A-7 NMSA 1978] of the Title Insurance Guaranty Act, be delegated to a corpo- 
ration, association or other organization that performs or will perform functions similar to those 
of the association in two or more states. Such a corporation, association or organization shall be 
reimbursed as a servicing facility and paid for performing any other function, 


History: Laws 1999, ch. 60, § 8. IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-30A-9. Duties and powers of superintendent. 


A. The superintendent shall: 

(1) promptly forward to the association a copy of any complaint or petition seeking an or- 
der of liquidation with a finding of insolvency against a title insurer; 

(2) notify the association that a title insurer has been found to be an insolvent insurer not 
later than three days after he receives notice of the finding; and 

(3) upon request of the board of directors, provide was association with a statement of the 
net written premiums of each member insurer. | 

B. The superintendent may: 

(1) require that the association or an insolvent insurer's licensed New Mexico agents no- 
tify the insurer's New Mexico insureds and other interested parties of the finding of insolvency 
and of their rights under the Title Insurance Guaranty Act. Notification shall be made by mail at 
the last known address; provided that if sufficient information for notification by mail is not avail- 
able, notice by publication in one or more newspapers of general circulation in the state shall be 
sufficient; 

(2) suspend or revoke, after notice and hearing, a member insurer's certificate of authority 
if the insurer fails to pay any assessment within thirty days after it was due or fails to comply with 
the association's plan of operation. In the alternative, the superintendent may impose a civil pen- 
alty not to exceed five percent of the unpaid assessment per month; provided that no civil penalty 
shall be less than one hundred dollars ($100) per month; and 

(3) revoke the designation of any servicing facility if he finds that claims are not being 
handled satisfactorily. 


History: Laws 1999, ch. 60, § 9. , IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M, Const., art. ' 


59A-30A-10. Effect of paid claims. 


’ A. A person recovering under the Title Insurance Guaranty Act shall be deemed to have as- 
signed his rights and claims under the insolvent insurer's policy to the association to the extent 
of his recovery from the association. Every insured seeking the protection of the Title Insurance 
Guaranty Act shall cooperate with the association to the same extent as required to cooperate with 
the insurer. The association shall have no cause of action against an insured for sums it has paid 
out except such causes of action as the insurer would have had. In the case of an insolvent insurer 
operating on a plan with assessment liability, payments of claims by the association do not operate 
to reduce the liability of the insured to the receiver, liquidator or statutory successor for unpaid 
assessments. 

B. The court having jurisdiction shall grant claims assigned pursuant to Subsection A of this 
section and the claims expenses of the association or similar organization in another state the 
same priority as the claims had before assignment. The association may make application to the 
court for reimbursement of such claims and expenses and, upon proper application, the court shall 
order appropriate disbursement to be made. 
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C. The association shall, within the time set by the receivership court, file with the receiver or 
liquidator of the insolvent insurer, statements.of eae claims andi oidibes expense aad reserves for 
unpaid claimsiand claims expense. ff" } ) 


History: Laws 1999, ch. 60, § 10., : IV, § 23, was effective mide 18, 1999, 90 per after ad- 
Effective dates. — Laws 1999, ch, 60 contained no ef- journment of the legislature. bs 
fective date provision, but, pursuant to N.M. Const., art. 


59A-30A-11. Nonduplication of recovery. 


A person having a claim under any other title insurance policy that is not an insolvent insurer's 
policy, which is also a covered claim, shall first exhaust his rights under such other title insurance 
policy. An amount payable for a covered claim shall be reduced by the amount of any recovery v un- 
der such other title insurance policy. ) 


History: Laws 1999, ch. 60, § 11. IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. © ¥ 


59A-30A-12. Bencaniiietat mmeolvanciees 


A. To aid in the detection and prevention of title insurer insolvencies, the association's board of 
directors may, upon majority vote: . 

(1) make recommendations to the superintendent for the detection and prevention of i in- 
solvencies; and 

(2) .respond to requests by the superintendent to discuss and make recommendations re- 
garding the status of a member insurer whose financial condition may be hazardous to policyhold- 
ers or the public. Recommendations pursuant to this paragraph shall not be available for public 
inspection. . 

B. The superintendent shall report to the association’ s board of directors when he has reason- 
able cause to believe that a title insurer may be insolvent or in a financial condition hazardous to 
its policyholders or the public. The report, and subsequent meetings, activities, recommendations 
and decisions of the board of directors as required or permitted in this subsection, shall not be 
open to the public or available for public inspection. 

C, At the conclusion of a domestic title insurer insolvency for which the association was ob- 
ligated to pay covered claims, the association's board of directors may prepare a report on the 
history and causes of such insolvency, based on the information available to the association, and 
submit the report to the superintendent. The report,'and subsequent meetings, activities, recom- 
mendations and decisions of the board of directors as required or permitted in this section, shall 
not be open to the public or available for public inspection. 


History: Laws 1999, ch. 60, § 12. , IV, § 23,-was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 contained’no ef- ~ journment of the Se Saesicg SS 
fective date ee but, pursuant to N.M. Const., art.’ 


59A-30A-13. Examination of association; financial reports. , 


The association is subsiert to the sipanid fendentis examination and regulation sso to 
Chapter 59A, Article 4 NMSA ‘1978. The board of directors shall submit, not later than:June 30 
each year, a financial report for the preceding calendar year prepared: by an independent certified 
public accountant acceptable to the superintendent. The financial report shall be in\a form ap- 
ot shi by the onlin enh Fe S 


-History: Laws 1999, ch. 60, 5 13. IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 et no ef... journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 
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59A-30A-14 TITLE INSURANCE GUARANTY 59A-30A-17 


59A-30A-14. Appeals. 


A. An insured whose claim is denied in whole or in part by the association may request the 
receivership court, or the ancillary receivership court in this state, to review the association's 
decision. The request for review shall be filed within thirty days after the date of denial. The 
receivership court and ancillary receivership court in this state shall have exclusive jurisdiction 
of all such claims: ,The Aecision of the court shall be binding on both the claimant and ihe as- 
sociation. 

B. A member insurer may appeal to the superintendent from any action of the ‘aueolia tion 8 
board of directors by filing a notice of eine within thirty days after the date of the action ap- 
pealed from. 

C. A final order of the aietittendent morenant to Subsection B of this section is subject to ju- 
dicial review by an action in the district court of Santa Fe county to set aside the order as unlawful 
or not supported by substantial evidence. If judicial review is not sought within thirty days after 
the date of the superintendent's order, the order shall be final and not subject to appeal. 


History: Laws 1999, ch. 60,\§ 14. IV, § 23, was effective June 18, 1999, 90 days.after ad- 
Effective dates. — Laws 1999, ch..60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. . 


59A-30A-15. Recognition of assessment in rates. 


The title insurance rates and premiums promulgated by the superintendent shall include 
amounts sufficient to recoup within three years after assessment a sum equal to the amounts 
paid to the association by the member insurers, less amounts returned to the member insurers by 
the association. Rates shall not be deemed excessive because they contain an amount reasonably 
calculated to recoup assessments paid by the member insurers. The entire amount of any such 
recoupment shall be passed through to insurers. . 


History: Laws 1999, ch. 60, § 15. IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-30A-16. Immunity; confidentiality. 


A. There shall be no liability on the part of, and no cause of action of any nature shall exist 
against, a member insurer, the association or its agents or employees, the board of directors, an 
individual director or the superintendent or his representative for an action taken by them in 
connection with carrying out their powers and duties under the Title Insurance Guaranty Act: or 
failure to prevent any insolvency. The association shall defend all actions alleging such liability 
except that the attorney general shall defend any such actions against the ys qu ome or his 
representatives, ' 

B. The meetings, Nettvitiee recommendations and decisions of the board of dindctave: pursuant 
to the Title Insurance Guaranty Act shall not be open to the public or available for public inspec- 
tion; provided that no representative of a member insurer shall be excluded from a meeting of the 
board of directors, with mat yagi as of a representative of an insolvent i insurer. 


History: Laws 1999, ch. 60, § 16, IV, § 23, was effactive June.18, 1999, 90 days after. ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, Lo 


59A-30A-17. Stay of proceedings; reopening of default judgments. 


All proceedings in which the insolvent insurer is a party or is obligated to represent.a party in 
a court in New Mexico shall ‘be stayed for not to exceed six months from the date of a finding of 
insolvency to permit proper representation by the association of all pending causes of action. As 
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to covered claims arising from a judgment under a decision, verdict or finding resulting from the 
default of the insolvent insurer or its failure to defend an insured, the association, either on its 
own behalf or on behalf of the insured, may apply to have the judgment, order, decision, verdict 
or finding set aside by the same court, administrator or arbitrator that made it and may defend 
against the claim on its merits. 


History: Laws 1999, ch. 60, § 17. » TV, § 28, was effective June 18, 1999, 90 Als after ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-30A-18. Termination; distribution of funds. 


A. The superintendent shall by order terminate the operation of the association if he finds, 
after hearing, that there is in effect a statutory or voluntary plan that: 

(1) is a permanent plan that is adequately funded or for which an adequate means of Sands 
ing is provided; and 

(2). extends or will extend, to New Mexico title insurance policyholders and residents, pro- 
tection and benefits with respect to insolvent insurers not less favorable than the protection pro- 
vided under the Title Insurance Guaranty Act. : 

B. Ifthe association's operation is terminated, the association, as soon as possible, shall dis- 
tribute the balance of money and assets remaining, after discharge of the functions of the associa- 
tion with respect to prior insurer insolvencies not covered by another plan, to member insurers 
that are then writing title insurance policies in this state, pro rata upon the basis of the aggregate 
of payments and assessments made by the respective insurers during the five years next preced- 
ing the date of the order. 


History: Laws 1999, ch. 60, § 18. IV, § 23; was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 60 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


Surety Insurance Contracts 


Sec. . 
59A-31-1. Scope of article: 


59A-31-1. Scope of article. 


Chapter 59A, Article 31 NMSA 1978 shall apply only as to contracts of surety insurance, as de- 
fined in Section 59A-7-8 NMSA 1978 [repealed]. Such contracts are also subject to the applicable 
Pipe: of Chapter 59A, Articles 5 and 18 NMSA 1978. . 


History: teaa 1984, ch. 127, § 508; 2013, ch, 63, § 1. insurance contract) of the Insurance Code" and added 


Bracketed material, — The bracketed material was "Chapter 59A, Articles 5 and 18 NMSA 1978". 
inserted by the compiler and is not part of the law. 
Laws 2016, ch. 89, § 70 repealed 59A-7-8 NMSA 1978, ANNOTATIONS 
effective July 1, 2017. For provisions of former section, see Am. Jur, 2d, A.L.R. and C.J.S. references. — Fidel- 


the 2016 NMSA 1978 on NMOneSource.com. +4 Sat : : 
: ity bond termination clause on taking over of insured 
The 2013 amendment, effective June 14, 2013, re- by another business entity: construction and effect, 44 
quired that surety insurance contracts comply with Ar- A.L.R.4th 1195. 
ticle 5 of the Insurance Code; in the first sentence, at Construction and effect of clause in fidelity bond or in- 


the beginning of the sentence, deleted "This article" and sfaried oi a 
eal ie , j policy excluding from coverage losses proved by 
added "Chapter 59A, Article 31 NMSA 1978", after "de- "inventory computation" or "profit and loss computation, " 


fined in Section", deleted "114 of the Insurance Code" and 45 A.L.R.4th 1049, 
added 59A-7-8 NMSA 1978", and in the second sentence, Computation of net "loss" for which fidelity insurer is 
after "applicable provisions of", deleted "Article 18 (the liable, 5A.L.R5th 132. 
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59A-32-1 


MOTOR VEHICLE INSURANCE 


ARTICLE 32 


Motor Vehicle Insurance 


Sec. 

59A-32- 
59A-32- 
5§9A-32- 


1. Assigned risk plan, short title. 

2. Scope of article. 

3. Purpose of assigned risk plan. 

59A-32-4. Assigned risk plan. 

59A-32-5, Requirements of assigned risk plans. 

59A-32-6. Review of proposed assigned risk plans, 

59A-32-7. Disapproval of effective assigned risk plans. 

59A-32-8. Failure to file plan; assigned risk plan pre- 
scribed. 

59A-32-9. Appeal to governing committee. 

59A-32-10. Appeal to superintendent. 

5§9A-32-11. Action by superintendent. 

59A-32-12. Action by superintendent; review. 


Sec. 


59A-32-13. 
59A-32-14, 


59A-32-15. 
59A-32-16. 
59A-32-17. 
59A-32-18. 
59A-32-19., 
59A-32-20. 
59A-32-21. 
59A-32-22. 


59A-32-2 


Rules and regulations. 

Insurance policies; appropriate reduction in 
premiums. 

Conditions for maintaining the discount. 

Certificate of course completion. 

Exceptions. 

Continued eligibility. 

Discounts or reductions in premiums. 

Rental car companies; insurance coverage. 

Discounts for comprehensive coverage. 

Freedom of choice; doctor of oriental medi- 


cine. 
Vehicle insurance; primary liability; assign- 
ment; notice. 


59A-32-23, 


59A-32-1. Assigned risk plan, short title. 


Sections 520 through 532 [59A-32-1, 59A-32-3 through 59A-32-13 NMSA anf of this article 
comprise and may be cited as the "Motor Vehicle Assigned Risks Law". 


History: Laws 1984, ch. 127, § 520. 
ANNOTATIONS 


Constitutionality of rate rollback legislation. — 
Legislature can constitutionally require insurers to roll 
back premium rates if the roll back does not result in the 
establishment of confiscatory rates or if there is a statu- 
tory mechanism to allow insurers to obtain rate relief in 
the event that confiscatory rates result. 1991 Op. Att'y 
Gen, No. 91-10. 

‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Automobile Insurance § 11 et seq. 

What constitutes an "uninsured" or "unknown" ve- 
hicle or motorist, within uninsured motorist coverage, 26 
A.L.R.3d 883, 24 A.L.R.4th 13, 24 A.L.R.4th 63. 

What constitutes sufficiently serious personal injury, 
disability, impairment, or the like to justify recovery of 
damages outside of no-fault automobile insurance cover- 
age, 33 A.L.R.4th 767. 

Who is a "spouse" within clause of automobile liability, 
uninsured motorist, or no-fault insurance policy defining 
additional insured, 36 A.L.R.4th 588. 

Construction and application of substitution provision 
of automobile liability policy, 42 A.L.R.4th 1145. 

Consortium claim of spouse, parent or child of accident 


victim as within extended." per accident” coverage rather , 


than "per person" coverage of automobile liability policy, 
46 A. L.R.4th 735. 


59A-32-2. Scope of saticle: 


Uninsured motorist coverage: injuries to motorcyclists 
as within affirmative or exclusionary terms of automobile 
insurance policy, 46 A.L.R.4th 771. 

Liability insurance: when is vehicle in "dead storage," 
48 A.L.R.4th 591. 

Automobile liability insurance policy flight from police 
exclusion; validity and effect, 49 A.L.R.4th 325. 

Who is "employed or engaged in the automobile busi- 
ness" within exclusionary clause of liability policy, 55 
A.L.R.4th 261. © 

Validity and construction of automobile insurance 
provision or statute automatically terminating coverage 
when insured obtains another policy providing similar 
coverage, 61 A.L.R.4th 1130. 

What constitutes single accident or occurrence within 
liability policy limiting insurer's liability to a specified 
amount per accident or occurrence, 64 A.L.R.4th 668. 

What constitutes "motor vehicle" for purposes of no- 
fault insurance, 73 A.L.R.4th 1053. 

Application of automobile insurance "entitlement" ex- 
clusion to family member, 25 A.L.R.5th 60. 

Validity and operation of "step-down" provision of au- 
tomobile liability policy reducing coverage for permissive 
users, 29 A.L.R.5th 469. 

What constitutes use of automobile ' 'to carry persons or 
property for fee" within exclusion of automobile insurance 
policy, 57 A.L.R.5th 591. 

Validity, construction, and application of exclusion of 
government vehicles from uninsured motorist provision, 
58 A.L.R.5th 511. 


This article shall apply only as to contracts of vehicle,insurance, as defined in Section 113 [59A- 
7-7 NMSA 1978] of the Insurance Code. Such contracts shall also be subject to the applicable 
provisions of Article 18 [Chapter 59A, Article 18 NMSA 1978] (the insurance contract) of the In- 


surance Code. 


History: Laws 1984, ch. 127, § 509. 
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ANNOTATIONS protection (PIP) coverages in automobile liability policy or 

policies, 29 A.L.R.4th 12. 
Am. Jur. 2d, A.L.R. and C.S.S. references, — Com- . Combining or "stacking" medical payment provisions 
bining or "stacking" of "no fault" or personal injury : of automobile liability policy or policies issued by one or 


more insurers to one insured, 29 A.L.R.4th 49. 


59A-32-3. Purpose of assigned risk plan. 


The purpose of the assigned risk plan is to provide for the equitable distribution and apportion- 
ment among insurers authorized to transact in this state the business of automobile and motor 
vehicle bodily injury, property damage liability and physical damage insurance, of insurance af- 
forded applicants who are in good faith entitled to, but who are unable to procure, such insurance 
through ordinary methods. 


History: Laws 1984, ch. 127, § 521. 


59A-32-4. Assigned risk plan. 


Every insurer referred to in Section 521 [59A-32-3 NMSA 1978] of this article shall cooperate 
in the formulation of a plan or plans for the equitable apportionment among such insurers of in- 
surance afforded applicants who are in good faith entitled to, but who are unable to procure, such 
insurance through ordinary methods. 


History: Laws 1984, ch. 127, § 522. 


59A-32-5. Requirements of assigned risk plans. 


Any such agreement or plan for the assignment of risks involving automobile and motor vehicle 
bodily injury and property damage liability insurance shall include provision for: reasonable rules 
governing the equitable distribution of risks by direct insurance, reinsurance or otherwise, and by 
the assignment of risks to insurers participating in the plan; rates and reasonable rate modifica- 
tions which shall be applicable to such risks and which shall not be excessive, inadequate or un- 
fairly discriminatory; the limits of liability which any insurer to whom a risk is assigned shall be 
required to assume; and a method whereby applicants for insurance, persons insured and insurers 
under the plan may have a hearing on grievances and the right to appeal front the decision on ‘any 
such grievance to the superintendent. 


History: Laws 1984, ch, 127, § 528. 


59A-32-6. Review of proposed assigned risk plans. 


Every such plan for the assignment of risks involving automobile‘and motor vehicle bodily in- 
jury and property damage liability insurance shall be filed in writing with the superintendent. 
The superintendent shall review the plan as soon as reasonably possible after filing, to determine 
whether or not it meets the requirements of Section 523 [59A-32-5 NMSA 1978] of this article. 
Each plan shall be on file with the superintendent for a waiting period of thirty (80) days before 
it becomes effective, unless sooner approved in writing. Unless disapproved in writing by the su- 
perintendent within the thirty (30) day waiting period, a eee shall be deemed ere and shall 
become effective upon the gg of that period. 


History: Laws 1984, ch. 127, §:524. 
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59A-32-7; Disapproval of effective assigned risk plans. 


When any assigned risk plan has become effective as above provided, the superintendent may 
thereafter disapprove such plan or any portion thereof on the ground that it does not meet the 
requirements of Section 523 [59A-32-5 NMSA 1978] of this article, but only after a full hearing 
held upon not less than ten (10) days' written notice to every insurer affected, specifying the mat- 
ters to be considered at such hearing, and only by an order specifying the respects in which the 
superintendent finds that such plan fails to meet the requirements imposed, and stating the date, 
within a reasonable period thereafter, when such plan, or portion thereof, shall be deemed to cease 
to be effective. No such order shall affect.any assignment made or policy issued or made prior to 
the expiration of the period specified in the order. Amendments to any such plan or plans shall be 
prepared, filed and reviewed in the same manner as provided with respect to the original plan or 
plans. 


History: Laws 1984, ch. 127, § 525. 


59A-32-8. Failure to file plan; assigned risk plan prescribed. 


If no plan which meets the requirements of Section 523 [59A-32-5 NMSA 1978] of this arti- 
cle above has been filed with the superintendent within ninety (90) days after June 30, 1959, or 
within the period stated in any order which disapproves an existing plan, the superintendent may 
formulate and prescribe a plan which does meet such requirements, after hearing or consultation 
with insurers authorized to transact in this state the business of automobile and motor vehicle 
bodily injury and property damage liability insurance. When any plan or plans or amendment 
thereto has or have been approved or prescribed, no insurer to which such plan is applicable shall 
thereafter issue any policy of such insurance, or undertake to transact such business in this state, 
unless the insurer participates in such plan. 


History: Laws 1984, ch. 127, § 526. 


59A-32-9. Appeal to governing committee. 


Any person affected by the action or inaction of any insurer pursuant to the assigned risks plan 
may appeal to the governing committee of the assigned risk plan or plan may appeal to the govern- 
ing committee of the assigned risk plan or plans to which such insurer is a subscriber. 


History: Laws 1984, ch. 127, § 527. Compiler's notes. — The repeated language "plan 
may appeal... the assigned risk plan or" so appeared in 
the section as enacted by Laws 1984, ch. 127, § 527. 


59A-32-10. Appeal to superintendent. 


Any person or subscribing insurer to the plan or plans affected by any ruling or decision of the 
governing committee of any assigned risk plan or decision of the governing committee of any as- 
signed risk plan or plans pursuant to the Motor Vehicle Assigned Risks Law [59A-32-1, 59A-32-3 
to 59A-32-13 NMSA 1978] may appeal to the superintendent from such ruling or decision. 


History: Laws 1984, ch. 127, § 528. appears in the section as enacted by Laws 1984, ch. 127, 
Compiler's notes. — The repeated language, "decision § 528. 
of the governing committee of any assigned risk plan", 


59A-32-11. Action by superintendent. 


The superintendent, whenever any matter is referred to him under the Motor Vehicle As- 
signed Risks Law [59A-32-1, 59A-32-3 to 59A-32-13 NMSA 1978], shall review all information 
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available to him and relating to the matter, including information available to him ‘and relat- 
ing to the matter, including information available to him from his records, the records of the 
motor vehicle division of the transportation department and other sources, and based upon his 
consideration of such information and the record of any hearing which he may in his discretion 
call and conduct informally, the superintendent, in his reasonable discretion, may: refuse to ap- 
prove any application for assignment of risk; approve the rejection of any application by any 
insurer concerned; refuse to approve the renewal to reassignment ofan existing policy; or take 
such other action as he shall determine tobe fair and reasonable under all the circumstances. 
All testimony and other evidence on which the superintendent bases any action under the Motor 
Vehicle Assigned Risks Law shall be filed of record in the insurance department. Any such action 
by the superintendent shall be by order in writing, directed to the PARE ae and ey of 
record in the insurance department. ; 


History: Laws 1984, ch. 127, § 529. him", in the first sentence, appears in the section as en- 
Compiler's notes. — The repeated language, "and re- acted by Laws 1984, ch. 127, § 529, 
lating to the matter, including information available to 


59A-32-12. Action by superintendent; review. 
Any action by the superintendent pursuant to the Motor Vehicle Assigned Risks Law [59A-32-1, 


59A-32-3 to 59A-32-13 NMSA 1978] shall be subject to review and appeal as provided in Article 4 


[Chapter 59A, Article 4 NMSA 1978] (examinations, hearings and appeals) of the Insurance Code. 


History: Laws 1984, ch. 127, § 530. 


59A-32-13. Rules and regulations. 


The superintendent may prescribe, amend, supplement and revoke from time to time regula- 
tions as he may deem warranted for the administration of the Motor Vehicle Assigned Risks Law 
[59A-32-1, 59A-32-3 to 59A-32-13 NMSA 1978]. 


History: Laws 1984, ch. 127, § 581. 


59A-32-14, Insurance policies; appropriate reduction in premiums. 


A. Any rates, rating schedules or rating manuals for the liability, personal injury protection 
and collision coverages of a motor vehicle insurance policy submitted to or filed with the superin- 
tendent of insurance shall provide for an appropriate reduction in premium charges for a'three- 
year consecutive period for such coverages when the principal operator of the covered vehicle: 

(1) is an insured driver fifty-five years or older; and 
(2) has successfully completed a motor vehicle accident prevention course approved by the 
traffic safety bureau of the state highway and transportation department. 

B. Any discount used by the insurer pursuant to this section shall be presumed appropriate 
unless credible data demonstrates otherwise. 


History: Laws 1987, ch. 18, § 1; 1989, ch. 181, § 1. ANNOTATIONS 


Law reviews. — For ean survey of New Mexico in- 
surance law, see 19 N.M.L. Rev. 717 (1990), 


59A-32-15. Conditions for maintaining the discount. 


The premium reduction required by this section shall be effective for an insured for a three-year 
period after successful completion of the approved course, except that the insurer may require, as 
a condition of wena the discount, that the insured: 
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A. not be involved in an accident for which the insured is at fault; and 
B. not be convicted or plead guilty or nolo contendere to a moving traffic violation. 


History: Laws 1987, ch.18,§2. ANNOTATIONS 


Law reviews. — For annual survey of New Mexico in- 
surance law, see 19 N.M.L. Rev. 717 (1990). 


59A-82- 16. ‘Certificate of course éuakptetibgl. 


Upon wadedushaliy completing the approved course, each person shall be issued a certificate by 
the organization offering the course which shall be used to qualify for the premium discount re- 
quired by Section 1 [59A-32-14 NMSA 1978] of this act. 


History: Laws 1987, ch. 18, § 3. 


59A-32-17. Exceptions, 


The provisions of this act [59A-32-14 through 59A-32-19 NMSA 1978] do not apply in the event 
the approved course is ordered by a court or other governmental entity resulting from a moving 
traffic violation or made a condition of the dismissal of a moving traffic violation. 


History; Laws 1987, ch. 18,§ 4. 
59A-32-18, Continued eligibility. 


Each participant shall take an approved course every three years.in order to continue to be eli- 
gible for the reduction in premiums. 


History: Laws 1987, ch. 18, § 5. 


59A-32-19. Discounts or reductions in premiums. 


Nothing in Sections 59A-32-14 through 59A-32-18 NMSA 1978 shall prohibit an insurer offering 
private passenger motor vehicle insurance to New Mexico residents from providing a minimum 
twenty percent premium discount for bodily injury liability, property damage liability and collision 
coverages, 


History: Laws 1987, ch. 18, § 6; 1991, ch. 135, S 1; The 1991 amendment, effective June 14, 1991, re- 


1998, ch, 194, § 1. wrote this section, which read ;"Nothing in Sections 1 
The 1998 amendment, effective June 18, 1993, de-. through 5 of this act shall prohibit an insurer from offer- 
leted the Subsection "A" designation; deleted former Sub- ing a discount or a reduction in premium for any reason." 


sections B through E, relating to a twenty percent pre- 


mium discount to be provided for)in any rating schedules « ) ANNOTATIONS 
submitted to the superintendent of insurance, provisions No rate rollback required. — The plain language of 
for circumstances under which the discount would be ef- former Subsection B as it read prior to its deletion in 1998 
fective, regulations withholding the'discount, and autho- merely required insurers to provide a minimum 20% pre- 
rization to apply the discount for persons fifty-five years © mium differential between those policyholders who had 
old, respectively, _ been, involved in an accident during the: prior three-year 

Temporary provisions. — Laws 1993, ch. 194, § 2 period and those without such accidents. The statute did 
provides that a person ‘whose private passenger motor not state that premium rates must be set at any partic- 
vehicle:insurance premium, was increased as a result of ular level or that the discount must be 20% below rates 
application of the provisions of Laws 1991, Chapter 135, filed with the superintendent of insurance. Despite the 
Section 1 shall be refunded the amount of the increased legislature's use of the words "Discounts or Reductions 
premium or'receive a credit for that amount against a one in Premiums" in the title, a court would not construe the 
newal premium. Ifarefund is due to a policyholder who is statute to require an insurance premium rate roll back be- 
no longer insured by the insurer, the insurer may satisfy cause the plain meaning of the text did not require a 20% 
the provisions of this section by making a good faith effort rate reduction. 1991 Op. Att'y Gen. No. 91-10. 
to deliver the refund to the policyholder at his last known 
address, 
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59A-32-20. Rental car companies; insurance coverage. 


Any rental car company offering for sale insurance coverage or collision damage waivers 
shall state clearly on the front page of the rental contract that the purchaser of the insurance 
coverage or collision damage waiver offered may be covered for such claims on his personal 
motor vehicle insurance policy and that if such insurance coverage exists under the renter's 
personal insurance policy, and the coverage is confirmed, the renter may require that the rental 
car company must submit any claims to the renter's personal insurance carrier as the renter's 
agent. The rental car company shall not make any written or oral representations that it will 
not present claims or negotiate with the renter's insurance carrier. For purposes’of this section, 
confirmation of coverage includes telephone confirmation from an insurance avep aay represen- 
tative. 


History: Laws 1987, ch. 308, § 1. Am. Jur. 2d, A.L.R. and C.J.S. references. — State 
regulation of motor vehicle rental ("you-drive") business, 
ANNOTATIONS 60 A.L.R.4th 784. 


Law reviews. — For annual survey of New Mexico in- 
surance law, see 19 N.M.L. Rev. 717 (1990). 


59A-32-21. Discounts for comprehensive coverage. 


A. Any insurance company authorized to write private passenger automobile insurance within 
the state shall provide a minimum premium discount of ten percent for motor vehicles with pas- 
sive anti-theft devices. These discounts shall apply to comprehensive coverage and shall be ap- 
proved by the superintendent pursuant to Section 59A-17-13 NMSA 1978 as part of the insurer's 
rate filing. Some or all of the premium discounts required by this section may be omitted upon 
demonstration to the superintendent in an insurer's rate filing that the discounts are duplicative 
of other discounts provided by the insurer. 

B. As used in this section, "passive anti-theft device" means any item or system installed in 
an automobile that is activated automatically when the operator turns the ignition key to the off 
position and that is designed to prevent unauthorized use, as prescribed by regulations of the su- 
perintendent. The "passive anti-theft device" does not include an ignition interlock provided as a 
standard anti-theft device by the original automobile manufacturer. 


History: Laws 1998, ch. 187, § 1. 


59A-32-22. Freedom of choice; doctor of oriental medicine. 


A. Within the area and limits of coverage offered an insured and selected by him in the ap- 
plication for insurance, for vehicle insurance medical payments as defined in Subsection D of Sec- 
tion 59A-7-7 NMSA 1978, the right of any person to exercise full freedom of choice in the selection 
of any licensed doctor of oriental medicine for treatment within his scope of practice shall not be 
restricted under any new policy of vehicle insurance issued after July 1, 1997 in this state or in 
the processing of any claim made pursuant to that policy. Any person insured or claiming benefits 
under the medical payments portion of such vehicle insurance policy providing within its coverage 
for payment of benefits or indemnity for any condition or circumstance described in Subsection 
D of Section 59A-7-7 NMSA 1978 shall be deemed to have complied. with the requirements of the 
policy as to submission of proof of loss upon submitting written proof supported by any doctor of 
oriental medicine. 

B. As used in this section, "doctor of oriental medicine" means a person licensed as.a doctor of 
oriental medicine pursuant to the Acupuncture and Oriental Medicine Practice Act [Chapter 61; 
Article 14A NMSA 1978]. - 


History: Laws 1997, ch. 84, § 1. 
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59A-32-23 RENTAL CAR INSURANCE LIMITED PRODUCER LICENSE 59A-32A-2 


59A-32-23. Vehicle insurance; primary liability; assignment; notice. 


A. When a vehicle owned by a licensed automobile dealer is loaned without a fee to a person 
for demonstration purposes, as a temporary substitute for that person's vehicle while it is being 
serviced or repaired, as a promotional courtesy vehicle or as a courtesy vehicle, primary insurance 
or self-insurance coverage shall be provided by the motor vehicle insurer providing coverage to 
the person using the demonstration vehicle, temporary substitute vehicle, promotional courtesy 
vehicle or a courtesy vehicle, and coverage provided by the dealer or the dealer's insurer applies 
only as excess coverage. 

B,. A person proposing to operate a motor vehicle for the purposes identified in Subsection A of 
this section may assume primary responsibility for the operator's vehicle insurance by signing the 
following statement: 


"PRIMARY LIABILITY ASSIGNMENT 


In consideration of the vehicle owner entrusting the motor vehicle elsewhere described to me, I 
agree that my vehicle insurance or self-insurance coverage shall be primarily responsible for any 
loss or damage caused by or to the motor vehicle.". 

C, The agreement set forth in Subsection B of this section shall be binding on all insurers and 
self-insurers transacting insurance in the state as a condition of doing the business of transacting 
insurance. 


History: Laws 2001, ch. 88, § 1; 2002, ch. 86, § 1. long-term lessee of a motor vehicle shall provide primary 

The 2002 amendment, effective May 15, 2002, deleted coverage for bodily injury or property damage claims, sub- 
former Subsection A, which read: "Except as provided in ject to the terms, conditions, limits and types of coverage 
Subsection B or C of this section, a motor vehicle insur- included in’ the policy or agreement"; and redesignated 
ance policy or self-insurance agreement of the owner or the remaining subsections accordingly. 

ARTICLE 32A 
° UJ e 
Rental Car Insurance Limited Producer License 

Sec. Sec. 
59A-32A-1, Short title. 59A-32A-5, Rental car endorsees, . 
59A-32A-2. Definitions, mre 59A-32A-6, Rental car agent and endorsee restrictions. 
59A-32A-3, General rules. 59A-32A-7, Rental car agent and endorsee prohibitions, 
59A-32A-4, Licensing rental car companies as rental car 59A-32A-8, Enforcement. 


agents. 59A-32A-9, Trust accounts. 


59A-32A-1. Short title. 


This act [59A-32A-1 through 59A-32A-9] may be cited as the "Rental Car Insurance Limited 
Producer License Act". 


History: Laws 2001, ch. 94, § 1. ' Effective dates. — Laws 2001, ch: 94, § 10 made the 
Rental Car Insurance Limited Producer License Act effec- 
tive July 1, 2001. 


wer 


59A-32A-2. Definitions. 


As used in the Rental Car Insurance Limited Producer License Act: 

A. "rental agreement" means a written master, corporate, group or individual agreement set- 
ting forth the terms and conditions governing the use of a rental car rented or leased by a rental 
car company; 

B. "rental car" means a motor vehicle that is intended to be rented or leased for a period of 
ninety consecutive days or less by a driver who is not required to possess a commercial driver's 
license to operate the motor vehicle and the motor vehicle is one of the following: 
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(1) aprivate passenger motor vehicle, including a passenger van, minivan or sports utility 
vehicle; or 

(2) a cargo vehicle; including a cargo van, pickup sasiew or truck with a gross peril Worm 
of less than twenty-six thousand pounds; 

C. "rental car agent" means a rental car company that 1 is licensed to afer, all: bind, effect, So- 
licit or negotiate rental car insurance; 

D. "rental car company" means a person or entity in the business of renting rental cars to the 
public, including a franchisee; 

E. "rental car insurance" means insurance sold in connection with and incidental to the rental 
of vehicles, whether at'the rental office or by a preselection of coverage in master, corporate, group 
or individual agreements, that is nontransferable, does not apply to any vehicle other than the 
rental car that is the subject of the rental agreement and is limited to the following kinds of insur- 
ance: 

(1) personal accident insurance for renters and other rental car occupants, for accidental 
death or dismemberment and reimbursement for medical expenses resulting from an accident 
that occurs with the rental car during the rental period; 

~ (2) liability insurance that, at the exclusive option of the rental car company, may in- 
clude uninsured and underinsured motorist coverage, whether offered separately or in combina- 
tion with other liability insurance, and that provides protection to renters and other authorized 
drivers of rental cars for liability arising from the operation of the rental car during the rental 
period; 

(3) personal effects insurance that provides coverage to renters and other vehicle occu- 
pants for loss of, or damage to, personal. effects in the rental car during the rental period; . - 

(4) . roadside assistance and emergency sickness insurance; and 

(5) any other travel or vehicle-related insurance coverage that a rental car company may 
offer in connection with and incidental to the rental of a rental car, as may be approved by the 
superintendent of insurance; 

F. "rental car endorsee" means a réntal car agent employee who offers, sells, binds, effects, so- 
licits or negotiates rental car insurance; and 

G. "renter" means a person who obtains the use of a'vehicle from a rental car company under 
the terms of a rental agreement, 


History: Laws 2001, ch. 94, § 2. 7 eka Effective dates. — Laws 2001, ch, 94,8 10 made the 
. Rental Car Insurance Limited Producer License Act effec- 
tive July 1, 2001. 


59A-32A-3. General rules. 


A. No rental car company and no officer, director, employee or agent of a rental car company 
shall offer, sell, bind, effect, solicit’ or negotiate the purchase of rental car insurance unless that 
company is licensed as an insurance producer pursuant to the New Mexico Insurance Code [59A- 
1-1 NMSA 1978] or has complied with the requirements of the Rental Car Insurance Limited 
Producer License Act, 

B. The superintendent’ of insurance may issue to a rental car company that has complied with 
the requirements of the Rental Car Insurance Limited Producer License Act, a license that autho- 
rizes the rental car company to act as a rental car agent in accordance with the provisions of that 
act, in connection with and incidental to rental agreements, on behalf of any insurer authorized to 
write such insurance in this state, 


History: Laws 2001, ch. 94, § 8. Effective dates. — Laws 2001, ch. 94, § 10:made the 
, mn ani _ Rental Car Insurance Limited Producer License Act effec- 
tive July 1, 2001. 
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59A-32A-4 RENTAL CAR INSURANCE LIMITED PRODUCER LICENSE 59A-32A-5 


59A-32A-4. Licensing rental car companies as rental car agents. 


A rental car company may apply to be licensed as a rental car agent under the terms of the 
Rental Car Insurance Limited Producer License Act if it satisfies all of the requirements of that 
act and if it files the following documents with the superintendent of insurance: 

A. awritten application for licensure, signed by the applicant or by an officer of the applicant, 
in the form prescribed by the superintendent of insurance that includes a listing of all locations 
at which the rental car company intends to offer, sell, bind, effect, solicit or negotiate rental.car 
insurance; and 

B. .acertificate filed oa the insurer for rte ee stating that the insurer has batiafled itself 
that the applicant is trustworthy and competent to act as its insurance producer limited to this 
purpose; that the insurer has reviewed the employee training program required by Subsection D 
of Section 59A-32A-5 NMSA 1978 and believes that it satisfies the statutory requirements; and 
that the insurer will appoint the applicant to act as its insurance producer to transact the kinds 
of insurance that are permitted by the Rental Car Insurance Limited Producer License Act if the 
license for which the applicant is applying is issued by the superintendent of insurance. The certi- 
fication shall be subscribed by an officer or managing agent of the insurer on a form prescribed by 
the superintendent of insurance. 


History: Laws 2001, ch. 94, § 4; 2016, ch. 89, § 63. Severability. — Laws 2016, ch. 89, § 71 provided that 

The 2016 amendment, effective July 1, 2017, clarified if any part or application of Laws 2016, ch. 89 is held in- 
a citation in the section and replaced "agent" with "insur- valid, the remainder or its application to other situations 
ance producer" throughout the section; and in Subsection ‘or persons shall not be affected, 


B, after "Subsection D of Section", deleted "5 of the Rental 
Car Insurance Limited Producer License Act" and added 
"59A-32A-5 NMSA 1978". 


59A-32A-5. Rental car endorsees. 


A. An employee of a rental car agent may be a rental car endorsee authorized to offer, sell, 
bind, effect, solicit or negotiate rental car insurance under the authority of the rental car agent 
licensee if all of the following conditions have been satisfied: 

(1) the employee is eighteen years of age or older; 

(2) the employee has completed the training described in Subsection D of Section 5 [59A- 
32A-5 NMSA 1978] of the Rental Car Insurance Limited Producer License Act; and 

(3) the rental car agent, at the time it submits its rental car agent license application 
pursuant to Section 3 [59A-32A-3 NMSA 1978] of the Rental Car Insurance Limited Producer 
License Act, also establishes a list of the names of all of its rental car endorsees. The list shall be 
maintained by the rental car agent in a form prescribed by the superintendent of insurance and 
updated quarterly. Each list shall be retained by the rental car agent for three years and shall be 
made available to the superintendent of insurance for review and inspection upon request. 

B. A rental car endorsee shall act on behalf of its rental car agent in the offering, sale, binding, 
effectuation, solicitation or negotiation of rental car insurance. A rental car agent is responsible 
for, and must supervise, all actions of its endorsees related to the offering, sale, binding, effectua- 
tion, solicitation or negotiation of rental car insurance. The conduct of a rental car endorsee acting 
within the scope of his employment or agency shall be deemed the conduct of the rental car agent 
for purposes of the Rental Car Insurance Limited Producer License Act. 

C. The manager at each location of a rental car agent or the direct supervisor of the rental 
car agent's endorsees at each location shall be responsible for the supervision of each rental car 
endorsee at the location, A rental car agent shall identify the manager or direct supervisor at each 
location in the list that it maintains in compliance with Paragraph (3) of Subsection A of this sec- 
tion. 

D. Arental car agent shall provide training for each rental car endorsee prior to allowing him 
to offer, sell, bind, effect, solicit or negotiate rental car insurance. The training program shall be 
submitted to the superintendent of insurance for approval prior to use and shall meet the follow- 
ing minimum standards: 
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(1) instruction about the kinds of insurance specified in the Rental Car, Jagurande Limited 
Producer License Act that are offered for sale to prospective renters; and 

(2) disclosures to be given to prospective renters that are raj eirebaie under the Rental Cast 
Insurance Limited Producer License Act, including: ; 


(a) that the purchase of the réntal car insurance is not nar piri in urd ee for the renter 


to rent a rental car; and 
(b) thatthe renter may haves insurance vobfeied in pate that already provide ane cov- 
erage being offered by the rental car company. 
E. Arental car endorsee's authorization to offer, sell, bind, effect, solicit or negotiate rental car 


insurance shall expire when the soepcioned s employment Loi the rental car pgp has terminated. 


History: Laws 2001, ch, 94, § 5.: i, Effective dates. — Laws 2001, ch! 94, § 10 made the 


Rental Car Insurance Limited Produrér License Act effec-, 


tive duly 1, 2001. 


59A-32A-6. Rental car agent and eitdorsee restrictions. 


No insurance may be issued, offered, sold, solicited or negotiated pursuant to rape section Sate 

A. the rental period of the rental agreement is ninety consecutive days or less; 

B. at every location where rental agreements are executed,:brochures or aunern myEitten materi- 
als are readily available to the prospective renter that: 

(1) summarize, clearly and correctly, the material terms and conditions of coverage offered 
to renters, including the identify of the insurer; 

(2) describe the process for filing a claim in the event the renter elects to purchase cover- 
age, including a toll-free telephone number to report a claim; 

(8) provide the rental car agent's name, address, telephone number and license number, as 
well as the consumer hotline number for the superintendent of insurance; - 

(4) state that the rental car insurance offered by the rental car agent or endorsee may 
provide a duplication of coverage already provided by a renter's one automobile policy or by 
another source of coverage; : 

(5) state that the purchase by the renter of the‘rental car insurance is not si Sipe in or- 
der to rent a rental car; 

(6): state that neither the rental car agent nor its hodilentasa are qualified to np herent the 
adequacy of the renter's existing insurance coverages; 

(7) set forth the costs for the ‘rental car insurance in the rental agreement; auld 

(8) contain any additional information as the superintendent of insurance may prescribe; 
and | . 

C. evidence of the rental car insurance purchased is disclosed on the face of the rental agree- 
ment. i} . 


History: Laws 2001, ch. 94, § 6. Effective dates. — Laws 2001, ch. 94, § 10 made the 
a Rental Car Insurance Limited Producer License Act:effec- 
tive July 1, 2001. 


59A-32A-7. Rental car agent aa ible prohibitions. 


| A rental car agent or endarsea shall not: 

A. . offer, sell, bind, effect, solicit or negotiate the maathase of rental car insurance except in con- 
junction with and incidental to rental agreements; 

B. advertise, represent or otherwise portray itself or any of ee employees or agents as cree 
insurers or insurance producers; or 

C. pay any person, including a rental car endorsee, any compensation, fee or commission that 
is dependent solely on the placement of insurance under the license issued pursuant to the Rental 
Car Insurance Limited Producer License Act. Nothing in this section shall prohibit production pay- 
ments or incentive payments to a person that are not dependent solely upon the sale of insurance. 
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History: Laws 2001, ch. 94, § 7; 2016, ch. 89, § 64. Severability. — Laws. 2016, ch.89, § 71 provided that 

The 2016 amendment, effective July 1, 2017, in Sub- if any part or application of Laws 2016, ch. 89 is held in- 
section B, after "licensed insurers", deleted "insurance valid, the remainder or its application to other situations 
agents", and after "or insurance", deleted "brokers" and or persons shall not be affected. 


added "producers". 


59A-32A-8. Enforcement. 


A. In the event a provision ofthe Rental Car Insurance Limited Producer License Act is vio- 
lated by a rental car agent or endorsee, the superintendent of insurance may: . 
(1) after notice and hearing, revoke or suspend the license issued under the Rental Car 
Insurance Limited Producer License Act; or 
(2) after notice and hearing, impose other penalties, including suspending the transaction 
of insurance at specific rental locations where violations of the Rental Car Insurance Limited Pro- 
ducer License Act have occurred. 

B. Ifa person offers or sells insurance in connection with, or incidental to, rental agreements 
or holds himself or'a company out as a rental car agent without satisfying the requirements of 
the Rental Car Insurance Limited Producer License Act, the superintendent of insurance shall be 
authorized to issue a cease and desist order. 


History: Laws 2001, ch. 94, § 8. Effective dates. — Laws 2001, ch. 94, § 10 made the 
Rental Car Insurance Limited Producer License Act effec- 
tive July 1, 2001, 


59A-32A-9. Trust accounts. 


Notwithstanding any provision of the Rental Car Insurance Limited Producer License Act or 
any other rule or statute, a licensee pursuant to that act shall not be required to treat money col- 
lected from renters purchasing rental car insurance when renting rental cars as funds received in 
a fiduciary capacity or to hold the funds in separate trust accounts. 


History: Laws 2001, ch. 94, § 9. Effective dates. — Laws 2001, ch: 94, § 10 made the 
Rental Car Insurance Limited Producer License Act effec- 
tive July 1, 2001. 


“ARTICLE 33 
Workers' Compensation Insurance Contracts © 
and Assigned Risks 7 
Sec. Sec. 
59A-33-1. Assigned risk pool, short title. 59A-33-8. Issuance of policy; annual report. 
59A-33-2, Scope of article. 59A-33-9. Rules and regulations. 
59A-33-3. Purpose, 59A-338-9.1. Policyholders' duty to disclose; ratings expe- 
59A-33-4. Definitions. . rience. ‘ 
59A-33-5. Organization of assigned risk pool. 59A-33-10, Authority of superintendent, 
59A-33-5.1. Operation of pool. 59A-38-11. Safety rules prescribed by the pool. 
59A-33-5.2. Pool deficit review. 59A-33-12. Appeal to superintendent. 
59A-33-6. Powers of the pool; duty of member companies; ‘§9A-33-13. Action by superintendent; review. 
f servicing carriers. |» 59A-33-14: Workers' compensation policies to provide for 
59A-33-7. Assignment of risks by the pool. deductible provision at option of insured, 


59A-33-15. Pool policyholder liability. 


59A-33-1. Assigned risk pool, short title. 


Chapter 59A, Article 33 NMSA 1978 may be cited as the "Workers' Bit Assigned Risk 
Pool Law". 
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History: Laws 1984, ch. 127, § 534; 1989, ch. 42, § 1. Pre-emption by Longshore and Harbor Workers' Com- 
pensation Act (83 USCS § 901 et seq.) of state law claims 

ANNOTATIONS - for bad-faith dealing by insurer or agent of insurer, 90 
Am. Jur. 2d, A.L.R. and Cw.S. references. —82Am, “+L R. Fed. 723. 


Jur. 2d Workers' Compensation §§ 468 to 473. 


59A-33-2. Scope of article. 


The Workers' Compensation Assigned Risk Pool Law shall apply only as to contracts of workers' 
compensation insurance. Such contracts shall also be subject to the applicable provisions of Chap- 
ter 59A, Article 18 NMSA 1978. | 


History: Laws 1984, ch. 127, § 538; 1989, ch. 42, § 2. 


59A-33-3. Purpose. 


It is the purpose of the Workers' Compensation Assigned Risk Pool Law to provide for the insur- 
ance of workers' compensation insurance risks that have, in good faith but without success, sought 
insurance in the usual manner from any two or more insurers authorized to transact in New 
Mexico the business of workers' compensation insurance and to provide for the equitable distribu- 
tion of risks among commercial line insurers. 


.s 


History: Laws 1984, ch. 127, § 535; 1989, ch. 42, § 3; ANNOTATIONS 
1990 (2nd S.S.), ch. 2, § 94; 1998, ch. 201, § 1. 19 , 
The 1993 amendment, effective June 18, 1993, de- Law reviews. — For survey of 1990-91 workers’ com- 


pensation law, see 22 N.M.L. Rev. 845 (1992). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 82 Am. 
Jur. 2d Workers' Compensation § 469. 

100 C.J.S. Workmen's Compensation § 372. 


leted "as determined by the superintendent" at the end of 
the section and made a minor stylistic change. 


59A-33-4. Definitions. 


As used in the Workers' Compensation Assigned Risk Pool Law: 

A. "board" means the governing board of the pool; 

B. "commercial line insurer" means any foreign, alien or domestic stock or mutual insurer, or 
reciprocal or interinsurance exchange, or association or other corporation or organization autho- 
rized to transact workers' compensation insurance, commercial multiple peril insurance or com- 
mercial general liability insurance in this state. The superintendent may adopt rules and regula- 
tions to define commercial multiple peril insurance or commercial general liability insurance. For 
policy years beginning on or after January 1, 1994, "commercial line insurer" shall apply to work- 
ers' compensation only and shall not include commercial multiple peril insurance or commercial 
general liability insurance; 

C. "person" means an individual, firm, association, corporation or a public or private agency or 
institution; 

D. "policyholder" means a person or entity insured through or by the pool; 

E. "pool" means the New Mexico workers' compensation assigned risk pool established pursu- 
ant to Section 59A-33-5 NMSA 1978; 

F. "rejected risk" means an employer who is in good faith entitled to insurance but is unable 
to procure or retain insurance through ordinary methods in the voluntary market as evidenced 
by at least two written rejections. The term includes any legal entities that may be combined for 
experience-rating purposes according to the rules of the superintendent; and 

G. "servicing carrier" means a person designated by the superintendent to issue a policy that 
evidences the insurance coverages provided to a rejected risk and to service the policyholder as 
provided in the Workers' Compensation Assigned Risk Pool Law. 


History: Laws 1984, ch, 127, § 536; 1989, ch. 42, § 4; The 1993 amendment, effective June 18, 1993, added 
1990 (2nd S.S.), ch. 2, § 95; 1993, ch. 201, § 2. the second and third sentences in Subsection B; and in- 
serted "Assigned Risk" in Subsection G. 
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59A-33-5. Organization of assigned risk pool. 


A. To carry into effect the provisions of the Workers' Compensation Assigned Risk Pool Law, 
there shall be maintained a nonprofit unincorporated association of commercial line insurers to be 
known as the "New Mexico workers' compensation assigned risk pool", and ay eky commercial line 
insurer shall be a member of the pool. 

B. The pool shall be governed by a board constituted of seven persons, appointed by the super- 
intendent as follows: 

(1) at least four members shall be knowledgeable and have experience in the field of work- 
ers' compensation insurance and be employed by or represent’ private, voltintary licensed insur- 
ance companies; 

(2) all members shall be appointed for two-year terms; and 

(3) all members shall be appointed and subject to removal by the superintendent. 

C. The board shall adopt, amend and repeal bylaws, subject to the approval of the superinten- 
dent, to govern the board's and the pool's operation and administration and to provide for the self- 
sufficient, economic, fair and nondiscriminatory administration of the pool. 

D. The pool shall pay all costs and expenses of operating and maintaining the pool, including 
any allowances for servicing policies issued through or reinsured by the pool. State funds shall 
not be appropriated or expended for payment of any costs or expenses incurred in the operation or 
maintenance of the pool. 

E. There shall be no liability on the part of and no cause of action shall arise against the board, 
the pool, its executive director or any of its staff, agents, servants or employees or against any 
member of the pool or any of its officers, directors, agents, servants or employees, arising out of 
or in connection with any judgment or decision made in connection with the performance of the 
powers and duties under the Workers' Compensation Assigned Risk Pool Law. This shall include 
any inspections, safety engineering investigations performed, or recommendations made in good 
faith in any reports or in communications concerning employers due to their applying for or being 
provided insurance coverage by the pool, or at any administrative hearing or inquiry conducted in 
connection with insurance coverage provided by the pool pursuant to the purposes and objectives 
of the Workers' Compensation Assigned Risk Pool Law. 


History: Laws 1984, ch. 127, § 537; 1989, ch. 42, § 5; ANNOTATIONS 


DED Gnd Sie, ah. 2p BO, Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
Jur, 2d Workers' Compensation § 469. 
100 C.J.S. Workmen's Compensation § 372. 


59A-33-5.1. Operation of pool. 


The pool shall operate towards. being self-sufficient and shall be self-sufficient no later than 
July 1, 1995. The rates charged the policyholders shall be set so that the amount received in 
premiums, together with reasonable investment income earned on those premiums, is reasonably 
expected to be sufficient to pay claims and losses incurred and reasonable operating expenses of 
the servicing carriers. 


History: 1978 Comp., § 59A-33-5.1, enacted by 
Laws 1990 (2nd §.S.), ch. 2, § 97. 


59A-33-5.2. Pool deficit review. 


A. The pool's efficient and self-sufficient operation is essential to the successful operation of 
the workers' compensation system in New Mexico. The effect of the pool's operation upon small 
employers is a particularly critical concern that merits continuing and close supervision by the 
state. The state should make all reasonable efforts to ensure that employers who are good risks, 
and particularly small employers who have established good safety records, are not penalized in 
the pool with higher than warranted workers' compensation premium charges. 
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B. For the reasons set forth in this section, the superintendent shall continuously and closely 
monitor the performance of the pool, paying special attention to small employers. The superinten- 
dent shall report uence to the it eed a finance committee on the status of the assigned es 
pool. 


History: Laws 1990 (2nd §.S.), ch. 3, § 5. of the "Workers' pire: Aasigned Risk Pool Law" 
Compiler's notes, — This section was enacted as part by the compiler, 
of the "Assigned Risk Pool Law", but was assigned as part 


59A-33- 6. Powers of the pool;,duty of member companies; servicing 
carriers. 


A. The pool shall provide workers' compensation insurance, pursuant to the terms of the Work- 
ers' Compensation Assigned Risk Pool Law, for any risk, under the laws of the state providing for 
workers' compensation, which risk in good faith has been tendered to.and rejected by two or more 
insurers writing workers' compensation insurance. The pool may purchase reinsurance, either on 
a single occurrence or aggregate coverage basis. 

B. In accordance with the bylaws of the pool, the board shall designate servicing carriers, that 
are willing to serve as such, the total number of which shall be determined by the board,, Contracts 
with and compensation of servicing carriers shall be subject to the superintendent's approval. 
Contracts shall be fora term determined by the board subject to the superintendent's approval. 

C.. Following the adoption by, the pool and approval by the superintendent of rules and regula- 
tions of the pool as provided for in Section 59A-33-9 NMSA 1978, the procedures and remedies 
established under the Workers' Compensation Assigned Risk Pool Law shall be the sole and exclu- 
sive procedures and remedies of any applicant for workers’ compensation insurance in this state 
whose application for such insurance has in good faith been rejected in writing by two or more 
insurers writing workers compensation insurance. 


History: Laws 1984, ch. 127, § 538; 1989, ch, 42,86; . | ANNOTATIONS 


0 
kote sa Nae Marit 0 Asti Jus, 2d, A.L.R. and C.J.S. stinendant — 82 Am. 
Jur. 2d Workers' Compensation § 469. 
100 C.J.S. Workmen's Compensation § 372. 


59A-33-7. Assignment of risks by the pool. 


When any person makes application to two or more insurers writing workers' compensation 
insurance for workers' compensation insurance and the insurers in good faith reject in writing the 
application, that person may file with the pool an application for assignment of the risk to a servic- 
ing carrier. If it appears to the pool that the risk is, in good faith, entitled to insurance, the pool 
shall assign ‘such risk to a servicing carrier. | 


History: Laws 1984, ch. 127, § 539; 1989, ch. 42, § 7; r ANNOTATIONS 


1990 (2nd §S.S.), ch. 2, § 99. 
C.J.S, Workmen's Compensation § 372. 


59A-33-8. Issuance of policy; annual report. 


A. The servicing carriers to which the pool assigns'a workers' compensation insurance risk 
shall issue a policy, upon the payment of the premiums, in a form and for those limits of liability 
that are approved by the superintendent in accordance with the Workers' Compensation Assigned 
Risk Pool Law; but the undertakings of any issued policy shall be fully reinsured by all of the 
members of the pool, and the liability of the member issuing the policy shall be limited to its liabil- 
ity as a reinsurer. On any workers’ compensation policy so issued, all members of the pool shall 
be reinsurers, as among themselves, i in proportion to the amount that the net direct commercial 
line premiums on the insurance written in this state during the corresponding calendar year by 
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the issuing member bears to the total of commercial line premiums written in this state during 
the corresponding calendar year by all members of the agency, and each policy may be endorsed to 
reflect the plan of reinsurance described in this section. 

B. The superintendent may by regulation establish an incentive program for commercial line 
insurers to voluntarily write small employers outside of the assigned risk pool. In establishing the 
program, the superintendent may provide for credits or adjustments to the net direct commercial 
line premium for the purposes of determining the reinsurance share described in Subsection A of 
this section. 


History: Laws 1984, ch. 127, § 540; 1989, ch. 42, § 8; "corresponding" for "preceding" twice in the second sen- 
1990 (2nd S.S.), ch. 2, § 100; 1993, ch. 201, § 3. tence in Subsection A; and added Subsection B, 

Cross references. — For existing forms and filings, see 
notes following 59A-5-21 NMSA‘1978, ANN OTATIONS 

The 19938 amendment, effective June 18, 1993, Am dur? L.R. and C.J. S. is 
added the Subsection "A" designation; substituted Jur 2d ob phttionta dA § had ferences. a pase 


100 C.J.S. Workmen's Compensation § 354. 


59A-33- 9. Rules and ae Hin iis 


The pool shall adopt regulations to assure the fair, reasonable, equitable wad nondiscriminatory 
assignment of workers' compensation insurance risks, the applicable rates and rate modifications 
and other matters necessary or advisable to carry into effect the provisions of the Workers' Com- 
pensation Assigned Risk Pool Law. Regulations shall have the prior approval of the superinten- 
dent before they become effective. If the pool for any reason has failed to adopt regulations as 
provided in this section, the superintendent may adopt and issue reasonable regulations assur- 
ing the fair, reasonable, equitable and nondiscriminatory assignment of workers' compensation 
insurance risks, the applicable rates and rate modifications and other matters necessary or ad- 
visable to carry into effect the provisions of the Workers' Compensation Assigned Risk Pool Law. 
Regulations adopted and issued by the superintendent shall continue in force until modified by 
the superintendent or superseded by regulations adopted by the pool and approved by the super- 
intendent. 


History: Laws 1984, ch. 127, § 541; 1989, ch. 42, § 9; ANNOTATIONS 


{OPA Kn BS .2h. 256101. Am. Jur. 2d, A.L.R. and C.J.S. references. — 82 Am. 
‘Jur. 2d Workers' Compensation § 469: 
100 C.J,S, Workmen's Compensation § 372. 


59A-33-9.1. Policyholders' duty to disclose; ratings experience. 


A. Failure or refusal by any rejected risk to make full disclosure to the pool, servicing carrier 
or insurer writing a policy of information concerning the policyholder's true ownership, change 
of ownership, operations or payroll or any other failure to disclose fully any records pertaining to 
workers' compensation insurance, shall be sufficient grounds for the pool to terminate the insur- 
ance of the policyholder as one not in good faith. 

‘B. Incurred experience shall be used in future ratings regardless of a change in ownership, 
control, management or operations, and leasing companies shall adopt the incurred experience of 
the insured, so that no employer shall evade the burdens imposed by an unfavorable or high-cost 
experience. 


History: 1978 Comp., § 59A-83-9.1, enacted by 
Laws 1990 (2nd S.S.), ch. 2, § 102. 


59A-33-10. Authority of superintendent. 


A. The superintendent may approve amendments to policy forms, endorsements, rates, rating 
plans or minimum premiums different from those-normally applicable to a risk in order to apply 
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to each risk assigned by the pool the policy forms; endorsements, rates, rating plans and minimum 
premiums as.are commensurate with the greater hazard of the risk, and expenses involved in 
insuring the risk, considering in that eonnectinn the experierice and the physical and bthen condi- 
tions of the risk. 

B.. Rates for any risk assigned by the vO shall: ee subject to approval by the iineriisencale 
in accordance with the applicable procedures provided in Chapter 59A, Article 17 NMSA 1978 so; 
far as applicable; The superintendent may establish separate rates for any industry or workers’ 
compensation classifications in the pool when the public interest so requires; provided) that the 
rates established are fair, equitable and adequate. 

C. If the pool or its governing board fails to act within a reasonable time or acts in a manner 
inconsistent with its rules, regulations, bylaws or articles of agreement or with’statutory or case 
law, regulations of the superintendent or the public interest, the superintendent shall assume the 
power and duties of the pool and board and cause the pool to act in a manner conformable to law 
and the public interest. 

D. The superintendent may aineet the pool to release and make public any information he de- 
termines to be nonconfidential contained in applications for insurance from the pool and premium 
and loss information relating to individual risks. 

E. The superintendent shall develop a marketing assistance plan to seek ‘underwriters for 
risks assigned to the pool. 

_F, Members of the pool shall report all premium and logs information i ina form and at the in- 
tervals required by the pool's regulations. 

G. The superintendent shall adopt a surcharge program for any risks iridured by the pool for 
the purpose of encouraging safety and fully funding any deficit caused by excessive losses,’ The 
surcharge program shall include.a minimum surcharge of ten percent of the premium for all risks 
insured by the pool and shall include higher surcharges for risks with adverse loss experience. 

‘H.. The superintendent may adopt.a retrospective rating plan for any risk insured by the pool 
that has an annual premium greater than twenty-five thousand dollars ($25,000), The superin- 
tendent may establish the criteria that determine when the retrospective rating plan applies to.a 
particular risk; Any, risk not eligible for such a plan within the pool shall be eligible for a surcharge 
based on its individual risk. 

I. The superintendent shall adopt a schedule debit plan for any risks insured by the pool that 
do not comply with loss-control recommendations, have frequency or severity problems, employ 
underaged or temporary employees.or have any exposure that is greater than average for the class. 

J. The superintendent shall adopt a schedule credit plan for any risks insured by the pool that 
have a good loss record, as determined in regulations adopted by the superintendent, and that 
have made a special good-faith effort but have not been able to purchase insurance in the private 
voluntary market at any reasonable cost. For the purposes of this section, "special good-faith ef- 
fort" means, in addition to securing at least two written rejections from insurers in the voluntary 
market, contacting at least one:independent insurance agent who states in writing that the agent 
has made an independent good-faith effort to locate insurance for the reikcted risk in the private 
voluntary market. [} . 


History: Laws 1984, ch. 127, § 542; 1989, ch.42,§10; +1. ANNOTATIONS 


1990 (2nd §.S.), ch. 2, § 103. 
Cross references, — For existing forms and Stes, see Am. Jur. 2d, A.L.R, and C.J.S. references. — 82 Am. 


notes following 59A-5-21 NMSA 1978. : ; 1% Jur. 2d Workers' Compensation § 469. 
, 100 C.J.S. Workmen's Compensation § 372, 


59A-33-11. Safety rules prescribed by the pool. 


Any servicing carrier shall administer and enforce reasonable regulations adopted by the board, 
subject to the superintendent's approval, for the prevention of injuries to employees of its as- 
signed policyholders or any applicant for assignment for workers' compensation insurance. For 
this purpose, the representatives of any servicing carrier shall have free access to the premises of 
any assigned policyholder or applicant for assignment during regular working hours. The failure 
or refusal by any policyholder or applicant to comply with the safety regulations or to permit such 
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access shall be sufficient grounds for determining whether the policyholder or applicant is, in good 
faith, entitled to workers' compensation insurance or to a surcharge or heatron peahits [retrospec- 
tive] rate for continued coverage! 


History: Laws 1984, ch. 127, § 543; 1989, ch. 42, § 11; Bracketed material. — The bracketed material was 
1990 (2nd S.S.), ch. 2, § 104. ‘ | inserted by the compiler and it is not part of the law. 


59A-33-12. Appeal to superintendent. 


Any person aggrieved by any ruling or decision of the pool with respect: to any assigned risk 
policy of workers' compensation insurance may file a written appeal to the superintendent, within 
thirty days following the ruling or decision. Upon receipt, of an appeal, the superintendent shall 
schedule and hold a full hearing, on at least ten days' written notice to the parties affected, of the 
subject matter of the appeal, and after consideration of all matters presented at the hearing, as 
well as information available to him from the records of the insurance department, the superin- 
tendent may affirm, annul or modify the appealed ruling or decision, or take any other action with 
respect thereto’ determined by him to be fair, reasonable and nondiscriminatory, under all the 
circumstances, All testimony and other evidence on which the superintendent bases any decision 
under the Workers' Compensation Assigned Risk Pool Law shall be in writing, directed to the par- 
ties affected and filed of record in the insurance department. 


History: Laws 1984, ch, 127, § 544; 1989, ch, 42, § 12; 
1990 (2nd S.S.), ch, 2, §.105. 


59A-33-13. Action by superintendent; review. 


Any action by the superintendent pursuant to the Workers' Compensation Assigned Risk Pool 
Law shall be subject to the review and appeal as provided in Chapter 59A, Article 4 NMSA 1978. 


History: Laws 1984, ch. 127, § 545; 1989, ch. 42, § 13. 


59A-33-14. Workers’ compensation policies to provide for deductible 
provision at option of insured. 


Any workers' compensation insurance policy issued to cover a risk in this state shall include pro- 
visions giving the insured employer the option of choosing a deductible based upon the employer's 
financial ability to repay the insurer any amounts expended by the insurer on behalf of the employer. 

The deductible may be an amount ranging from five hundred dollars ($500) to two thousand 
five hundred dollars ($2,500), in increments of five hundred dollars ($500), or the amount. of five 
thousand dollars ($5,000) or ten thousand dollars ($10,000). In exercising his authority to approve 
the form of the policy to be issued, the superintendent of insurance shall not approve any policy 
form that permits, directly or indirectly, any part of the deductible to be charged to or passed on to 
the worker. 


History: Laws 1989, ch. 257, § 1; 1990 (2nd S.S.), ch. 
2, § 106. 


59A-33-15. Pool policyholder liability. 


No policyholder in the assigned risk pool shall be liable for any deficit incurred by the pool for 
the calendar year 1991 unless that policyholder's policy is issued or renewed in 1991. A policy- 
holder in the pool as of January 1, 1991, shall not, therefore, be liable for any deficit incurred by 
the pool for 1991 unless that policyholder's policy is renewed with the pool in calendar year 1991. 


History: Laws 1990 (2nd §.S.), ch. 2, § 107. 
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Sec. 

59A-34-1. 
59A-34-2, 
59A-34-3, 
59A-34-4, 
59A-34-5. 


59A-34-6. 
59A-34-7. 
59A-34-8. 


59A-34-9, 


59A-34-10. 
59A-34-11. 
59A-34-12, 
59A-34-13. 
59A-34-14, 


59A-34-15. 


59A-34-16. 
59A-34-17. 


59A-34-18. 
59A-34-19, 
59A-34-20. 
59A-34-21. 
59A-34-22, 
59A-34-23, 


INSURANCE CODE 


ARTICLE 34 


Doxiestié Stock and Mutual TAsaPers 


Scope of article. 
Application of general corporation statutes. 
Insurance business exclusive; exceptions, 
Incorporation. 
Filing, recording of articles; authority to raise 
capital or transact insurance required, 
Amendment of articles of incorporation. 
Nonuser of corporate charter. 
Prohibited interest of officers, directors and 
employees in certain transactions. 
Salaries of officers, directors, 
Records and accounts. 
Vouchers for expenditures. 
Assets to be kept in state; exceptions. 
Removal, concealment of records, assets. 
Information to stockholders and proxy regu- 
lations. 
Information in advance of stockholder meet- 
ings. 
Solicitation of proxies. 
Management, compensation and agency con- 
tracts, 
Dividends to stockholders, 
Participating policies, 
Dividends to policyholders. 
Illegal dividends; penalty. 
Purchase of own shares by stock insurer. 
Borrowed capital funds. 


59A-34-1. Scope of article. 


This article [Chapter 59A, Article 34 NMSA 1978] applies as to domestic stock insurers and do- 
mestic mutual insurers as defined in Sections 71, 74, and 76 eee 5-4, 59A-5-7, and 59A-5-9 NMSA 
1978] of the Insurance Code. 


History: Laws 1984, ch. 127, § 547. 


Sec. 


59A-34-24. 
59A-34-25, 
59A-34-26. 
59A-34-27, 
59A-34-28, 
59A-34-29, 
59A-34-30, 


59A-34-31,. 
59A-34-32, 
59A-34-33, 
59A-34-34, 
59A-34-35,. 
59A-34-36. 
59A-34-37, 


59A-34-38. 
59A-34-39, 
59A-34-40, 
59A-34-41, 
59A-34-42, 


59A-34-43, 


59A-34-44. 
59A-34-45. 


59A-34-46. 


59A-34-3 


Mutual membership. 

Mutual members, corporate rights. 

Mutual insurer bylaws. 

Mutual members, quorum. 

Mutual members, contingent liability. 

Mutual members, levy of contingent liability. 

Mutual members, enforcement of contingent 
liability. 

‘Mutual insurers; nonassessable policies. 

Prohibited transactions. 

Unauthorized business in other states. 

Mutualization of stock insurer. 

Conversion to ordinary business corporation. 

Merger, consolidation of stock insurers. 

Preservation of old charter in merger, consoli- 
dation. : 

Merger, consolidation of mutual insurers. 

Conversion of mutual to stock insurer. 

Bulk reinsurance. 

Bulk reinsurance; fees and commissions, 

Expense to be borne by parties. 

Mutual member's'share of assets on liquidation. 

Material transactions; report. 

Acquisition and disposition of assets; materi- 
ality; scope; reporting requirements. 

N onrenewals, cancellations or! revisions of 

' ceded reinsurance programs; materiality; 
scope; reporting requirements, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 


Jur. 2d Insurance §§ 60 to 76. 


44 C.J.8. Insurance § 104 et seq. 


59A-34-2. Application of general corporation statutes. 


The applicable statutes of this state relating to the powers and procedures of domestic private 
corporations formed for profit shall also apply to domestic stock insurers and to domestic mutual 
insurers except where in conflict with the express provisions of the Insurance Code and the rea- 
sonable implications of such provisions. 


History: Laws 1984, ch. 127, § 548. 


Cross references. — For the Insurance Code, see B9A- 
1-1 NMSA 1978 and notes thereto. 


59A-34-3. Insurance business exclusive; exceptions. 


A. Except as provided in this section, no domestic insurer shall engage in any business other 
than the insurance business and in business activities reasonably and necessarily incidental to 
such insurance business. 

B, A title insurer may also engage in business as an escrow agent. 
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C.. Any insurer may also engage in business activities reasonably related to the management, 
supervision, servicing of and protection of its interests as to its lawful investments, and to full 
utilization of its facilities. 

D. An insurer may own subsidiaries which may engage in such businesses as are provided for 
in Section 145 [59A-9-12 NMSA 1978] of the Insurance Code. 


History: Laws 1984, ch. 127, § 549. 


59A-34-4. Incorporation. 


A. Seven (7) or more individuals who have reached the age of majority may incorporate a stock 
insurer; ten (10) or more such individuals may incorporate a mutual insurer. Not less than two- 
thirds of the incorporators shall be citizens of the United States and residents of New Mexico. The 
articles of incorporation shall be signed by all incorporators and acknowledged by not less than 
three (3) of the incorporators as deeds are required to be acknowledged. 

B. The articles of incorporation shall state: 

(1) the name of the corporation; if a mutual, the word "mutual" shall be part of the name; 

(2) the duration of its existence, which may be perpetual; 

(3) if a stock corporation, the number of shares of authorized capital stock and the :par 
value of each such share; 

authorized capital stock shall consist solely of one class of common stock with par value of not 
less that five dollars ($5) per share, and shares without par value shall not be authorized; the ex- 
tent, if any, to which each share shall be liable to assessment; 

(4) if a mutual corporation, the maximum contingent liability of each member for pay- 
ment of losses and expenses incurred, which liability shall be prominently stated in the articles 
of incorporation, and such conditions applicable to nonassessable policies as may be consistent 
with law; 

(5) the limitations, if any, on the corporation's indebtedness; 

(6) designation of the superintendent as an agent of the corporation upon whom ey be 
served all process in any action or proceeding against the corporation; 

(7) the kinds of insurance the corporation is formed to transact, according to the. defini- 
tions set forth in Article 7 [Chapter 59A, Article 7 NMSA 1978] of the Insurance Code; 

(8) the number of directors, not less than five (5), who shall conduct the corporation's af- 
fairs, and the names and addresses of the corporation's first directors and officers for a stated term 
of office of not less than six (6) months or more than one year's duration from date of incorporation; 

(9) the date and time of the annual meeting of stockholders or members; 

(10) the city or town in New Mexico in which is to be located the corporation's ‘principal 
place of business; 

(11) such other provisions, not inconsistent with law, as deemed appropriate by the incor- 
porators; and 

(12) the names and addresses of the incorporators. 


History: Laws 1984, ch, 127, § 550. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am, 
Jur. 2d Insurance §§ 105, 107, 303. 
44 C.J.S. Insurance § 115. 


59A-34-5. Filing, recording of articles; authority to raise capital or 
transact insurance required. 


A. When executed and acknowledged by the incorporators, the articles of incorporation shall be 
filed with the secretary of state, and copies thereof certified by the secretary of state shall be filed 
with the superintendent and recorded in the office of the county clerk in the county of New Mexico 
wherein the corporation proposes to have its principal place of business. 
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B. Upon completion of such filings and recording, the secretary of state shall issue to the cor- 
poration a certificate of incorporation, and agen aptly ‘shall be deemed effective as of date of 


issuance of such certificate. 


C.. The corporation shall not raise any perbed through sale of shares or otherwise except in 
eompliahice with Chapter 59A, Article 35 NMSA 1978, and shall not transact business as an in- 
surer until it has applied for and received from the superintendent a certificate of authority as 
provided for under Chapter 59A, Article 5 NMSA 1978. 


History: Laws 1984, ch. 127, § 551; 2013, ch. 75, § 20. 
The 2018 amendment, effective July 1, 2013, required 
that articles of incorporation be filed with the secretary 
of state; in Subsection A, after "shall be filed", deleted "in 
the office of the corporation commission" and added "with 
the secretary of state" and after "certified by the", deleted 
“corporation commission" and added "secretary of state"; 


"corporation commission" and added "secretary of state"; 
and in Subsection C, after "compliance with", added 
"Chapter 59A", after "Article 35" deleted "(sale of insur- 
ance securities) of the insurance code" and added "NMSA 
1978", after "provided for under", added "Chapter 59A", 
and after "Article 5", deleted "(authorization of insurers 
and general requirements) of the Insurance Code" and 
added "NMSA 1978". 


in Subsection B, after "filings and recording, the", deleted 


59A-34-6, Amendment of articles of incorporation, 


A. The articles of incorporation of a stock insurer may be amended in ra with the gen- 
eral statutes of New Mexico applying to corporations formed for profit. A copy of the amendment, 
certified by the secretary of state, shall be filed with the superintendent, and a copy likewise certi- 
fied shall be recorded in the county clerk's office of the county of the corporation's principal place 
of business. No amendment shall reduce authorized capital below the amount of paid-in capital 
‘stock required under Section 59A-5-16 NMSA°1978 for the certificate of authority covering the 
kinds of insurance immediately thereafter to be transacted by the insurer. 

B. The articles of incorporation of a mutual insurer may be amended by the affirmative vote of 
two-thirds ofits members present in person or by proxy at a regular or special meeting of its mem- 
bers of which notice in writing of the proposed amendment was mailed to all members at least 
thirty days in advance, unless notice shall otherwise be provided for as approved by the superin- 
tendent. A certificate of the amendment; signed and acknowledged by the president and attested 
by the secretary of the corporation, shall be filed and recorded as sana it of original articles of 
incorporation. 


History: Laws-1984, ch. 127, § 552; 2013, ch, 75, § 21. 
The 2013 amendment, effective July 1, 2013; required 
the secretary of state to certify amendments of articles of 
incorporation of stock insurers; and in Subsection A, in 


the second sentence after "certified by the", deleted "cor- \ - 


in the third sentence, after "Section", deleted "83 of the 
Insurance Code". and added "59A-5-16 NMSA 1978", 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 


poration commission" and added "secretary of state", and Duga Tie ititice 8.104, 


44 C.J.S. Insurance § 117, 


59A-34-7, Nonuser of corporate charter. 


A. Any domestic insurer which within one year from date of incorporation has not completed 
its organization and obtained a certificate of authority from the superintendent to transact in- 
surance, shall unless granted an extension as hereinafter provided, forfeit its corporate charter, 
and the superintendent shall thereupon commence a proceeding for liquidation and dissolu- 
tion of the corporation pursuant to the applicable provisions of Article 41 [Chapter 59A, Article 
41 NMSA 1978] (conservation, rehabilitation, liquidation) of the Insurance Code. Upon written 
request by the corporation filed with him prior tothe expiration of one year from its date of in- 
corporation and for good cause shown, the superintendent may extend for an additional year the 
period within which the RU shall qualify for and. secure its certificate of authority as an 
insurer. . 

_ B. Any insurer which ceases to wiv and i issue new insurance ‘business for a continuous pe- 
riod of two years shall forfeit its right:to resume the writing of new business except with the prior 
written approval of the superintendent granted upon reasonable grounds. Unless such approval 
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is granted, the superintendent shall commence a proceeding pursuant to Article 41 (conservation, 
rehabilitation, liquidation) of the Insurance Code to liquidate and dissolve the insurer. 


History: Laws 1984, ch. 127, § 553. » ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 43 Am. 
Jur, 2d Insurance § 125, 
44 C.J.S. Insurance § 19. 


59A-34-8. Prohibited interest of officers, directors and employees in 
certain transactions. 


A. No officer or director of an insurer, or any employee of the insurer shall accept, except for 
the insurer, or be beneficiary of, any fee, brokerage, gift or other emolument in addition to fixed sal- 
ary or compensation, because of any investment, loan, deposit, purchase, sale, exchange, reinsur- 
ance or other similar transaction made by or for the insurer, or be pecuniarily interested therein in 
any capacity except on behalf of the insurer. 

B. No insurer shall SuaranItes the financial obligation of any of its officers, directors, or employ- 
ees. 

C. This section shall not prohibit such a director, officer, or employee from: 

(1) being a policyholder of the insurer and enjoying the rights customarily provided for 
holders of such policies; 

(2) participating as beneficiary in any pension or deferred compensation plan, profit- 
sharing plan, stock option plan or similar plan authorized by the insurer and to which he may be 
eligible; 

(3) receiving a fee in reasonable amount, if a director and not a salaried officer or em- 
ployee, for special services rendered to the insurer in the usual independent practice of the profes- 
sion of the director as attorney, accountant or physician; or 

(4) owning shares in a mutual fund or similar pooled investment through which he pos- 
sesses an indirect: interest in other corporations with which the insurer may directly or indirectly 
transact business, so long as such investment is in kind or amount not material to such transac- 
tions of the insurer. 


History: Laws 1984, ch. 127, § 554. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance § 107. 
44 C.J.S. Insurance §§ 119 to 122. 


59A-34-9. Salaries of officers, directors. 


No insurer shall pay any salary, compensation or emolument to any officer or director thereof 
unless such payment has been duly authorized by the insurer's board of directors. 


History: Laws 1984, ch. 127, § 555. 


59A-34-10. Records and accounts. 


A. Every domestic insurer shall keep at its principal place of business in this state its origi- 
nal books, records, documents, accounts and vouchers in such manner that its financial condi- 
tion can be ascertained, its financial statements filed with the superintendent readily verified, 
and its compliance with law determined. A domestic insurer the records of which on January 1, 
1983 and on the effective date of the Insurance Code were being lawfully maintained outside 
this state shall for good cause shown be allowed by the superintendent a reasonable period, not 
to exceed one (1) year after such effective date, to return such records to its principal place of 
business in this state. 
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B. The insurer may destroy records:which have become obsolete:in accordance with such clas- 
sifications and schedule for destruction as may be adopted by the insurer.and approved in writing 
by the superintendent. 

C. This section shall not be deemed to prohibit safekeeping arrangements for computerized 
and other records ofthe insurer outside.such principal place of business and in the same general 
locality of this state so long as readily available to the insurer, and, for purposes of examination, 
to the superintendent. 


History: Laws 1984, ch. 127,§ 556. 7 Compiler's notes. — Laws 1984, ch:127, § 999 made 
the Insurance Code effective so 1, 1985. 


59A-34-11. Vouchers for expenditures. | 


No insurer shall make any disbursement of one hundred dollars ($100) or more unless evidenced 
by a voucher or other document correctly. describing|the consideration for the payment and sup- 
ported by a check or receipt endorsed or signed by or on behalf of the recipient. If the disbursement 
is for services and reimbursement the voucher or document or other writing referred to therein 
shall describe the services and itemize the expenditures. If the disbursement is in connection with 
any matter pending before any legislature or public body or public officer, the voucher or other doc- 
ument shall also correctly describe the nature of the matter and of the insurer's interest therein. 


History: Laws 1984, ch. 127, § 557. 


59A-34-12. Nees to be kept i in state; exceptions. 


A. \ Every domestic insurer shall keep its syn within this state eee as requisite for normal 
transaction of business. 

B. An insurer may maintain in or in connection with its branch office located eater this state 
furniture, fixtures, supplies and funds normally required for, operation of the branch office. 

C., An insurer may maintain on deposit with or through the insurance supervisory officer of an- 
other state, province or country securities as required for authority to transact insurance therein. 

D. An insurer may have on deposit temporarily with established securities brokerage firms 
outside this state securities as required for purchase or sale of securities on the insurer's account, 
and shall have in its records adequate written receipt evidencing such deposit. . 

E. An insurer may be owner of book-entry securities of the Federal Reserve Bank. 


History: Laws 1984, ch. 127, § 558. 


59A-34-13. Removal, concealment of records, assets. ‘ 


A. No person shall remove all or any material part of the records or assets of a domestic in- 
surer from this state except pursuant to a plan of merger, consolidation or bulk reinsurance ap- 
proved by the superintendent under this article, or for such other reasonable purposes and periods 
of time as may be permissible under Section 558 [59A-34-12 NMSA 1978] of this article, or as may 
have been approved by the superintendent in writing in advance of such removal. 

B. No person shall conceal any such records or assets from the superintendent. 

C. Any person who unlawfully removes or attempts to remove such records or assets or rach 
material part thereof from its lawful location, or who unlawfully conceals or attempts to conceal 
the same from the insurer or superintendent, is upon conviction thereof guilty of a felony. 

D. Upon any unlawful removal or attempted removal of such records or assets, or upon reten- 
tion of such record [records] or assets or material part thereof outside this state in violation of this 
section, or upon any unlawful concealment of or attempt to conceal records or assets the superin- 
tendent may, in his discretion, institute delinquency proceedings against the insurer pursuant to 
Article 41 [Chapter 59A, Article 41 NMSA 1978] (conservation, rehabilitation, liquidation) of the 
Insurance Code. 
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History: Laws 1984, ch. 127, § 559. F Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


59A-34-14. Information to stockholders and proxy regulations, 


A. This section and Sections 561 and 562 [59A-34-15 and 59A-34- 16 NMSA| of this article ap- 
ply to all domestic stock insurers except: 

(1) a domestic stock insurer having of record less than one hundred (100) holders of any 
class of equities securities; but if ninety-five percent or more of the insurer's equity securities are 
owned or controlled by a parent or an affiliated insurer, this section and the sections referred to in 
Subsection A, above, do not apply to the insurer unless its remaining securities are held of record 
by five hundred (500) or more persons; and 

(2) domestic stock insurers which, relative to voting or other securities involved, file with 
the Securities and Exchange Commission forms of proxies, consents and authorizations pursuant 
to the Securities Exchange Act of 1934, as amended. 

B, The superintendent may promulgate reasonable rules and regulations for effectuation of 
this section and the sections referred to in Subsection A, above. 


History: Laws 1984, ch. 127, § 560. Cross references. — For the Securities Exchange Act 
of 1934, see 15 U.S.C. §'78a et ag 


59A-34-15. Information in advance of stockholder meetings. 


Every insurer to which Section 560 [59A-34-14 NMSA 1978] applies shall timely furnish to its 
stockholders, in advance of stockholder meetings, information in writing reasonably adequate to 
inform them relative to all matters to be presented by the insurer's management for consideration 
of stockholders at the meeting. 


‘History: Laws 1984, ch. 127, § 561. 


59A-34-16. Solicitation of proxies. 


A. No person shall solicit a proxy, consent or authorization in respect of any stock or other vot; 
ing security of such an insurer unless he furnishes the person so solicited with written information 
reasonably adequate as to: 

(1) the material matters in regard to which the powers so solicited are proposed to be used; 
and 

(2) the person or persons on whose behalf the solicitation is made and the interest of such 
person or persons in relation to such matters. 

B. No person shall so furnish information which the informer knows or has reason to believe in 
[is] false or misleading as to any material fact, or which fails to state any material fact reasonably 
necessary to prevent any other statement made from being misleading. 

C. The form of all such proxies shall: 

(1) conspicuously state on whose behalf the proxy is solicited; 

(2) provide for dating the proxy; 

(83) impartially identify each matter or group of related matters intended to be acted upon; 

(4) provide means for the principal to instruct the vote of his shares as to approval or dis- 
approval of each matter of [or] group, other than election to office; and 

(5) be legibly printed, with context suitably organized; 

but a proxy may confer discretionary authority as to matters as to which a choice is not speci- 
fied pursuant to Paragraph (4), above, if the form conspicuously states how it is intended to vote 
the proxy or authorization in each such case, and may confer discretionary authority as to other 
matters which may come before the meeting but [were] unknown for a reasonable time prior to the 
solicitation by the persons on whose behalf the solicitation is:made. 

D. No proxy shall confer authority to: an 
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(1) vote for election of any person to any office for which a bona fide nominee is not named 
in the proxy statement; or 
(2) vote in any annual meeting (or adjournments thereof) other than the annual meeting 
next following the date on which the proxy statement and form were furnished stockholders. 
KE. Any proxy, consent or authorization obtained in violation of, or which violates, this section or 
the lawful rules and regulations of the superintendent relating thereto, is void. .— 


History: Laws 1984, ch. 127, § 562. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part ofthelaw. — 


59A-34-17. Management, compensation and agency contracts. 


A. No domestic insurer shall make, amend or renew any contract whereby any person is 
granted or is to enjoy in fact the management of the insurer to the material exclusion of its 
board of directors or to have the controlling or preemptive right to produce substantially all 
insurance business for the insurer, or, if an officer, director or otherwise part of the insurer's 
management, is to receive any commission, bonus or compensation based upon the volume of 
the insurer's business or transactions, unless the contract is filed with and not disapproved by 
the superintendent. The contract amendment or renewal shall become effective in accordance 
with its terms unless disapproved by the superintendent within thirty days after date of filing, 
subject to such reasonable extension of time as the superintendent may require by written no- 
tice given within such thirty days. Any disapproval shall be delivered to the insurer in writing 
stating the grounds therefor. | 

B. Any such contract when made, amended, or renewed shall provide that any such manager, 
producer of its business or contract holder shall within ninety days after expiration of each calen- 
dar year furnish the insurer's board of directors a written statement of amounts received under 
or on account of the contract and amounts expended thereunder during such calendar year, with 
specification of the emoluments received therefrom by the respective directors, officers, and other 
principal management personnel of the manager, producer, contract holder or insurer, and with 
such classification of items and further detail as the insurer's board of directors may reasonably 
require, 

C. The superintendent shall disapprove any such contract, amendment or renewal thereof if he 
finds that the contract: 

(1) subjects the insurer to excessive charges; 

(2) is to extend for an unreasonable length of time; | 

(3) does not contain fair and adequate standards of performance; or 

(4) contains other inequitable provisions or provisions which impair the reasonable and 
proper interests of the insurer's stockholders, policyholders or members. __. 

D, The superintendent may, after a hearing held thereon, disapprove or withdraw his approval 
of any such contract theretofore permitted to become effective or amended or renewed, if he finds 
that the contract should be disapproved on any of the grounds specified in Subsection C of this 
section. 

EK. Any contract or relationship with and any person who is a managing general agent as de- 
fined in the Managing General Agents Law [Chapter 59A, Article 12B NMSA 1978], shall be sub- 
ject to the provisions of that law. 


History: Laws 1984, ch. 127, § 563; 1998, ch. 820, § ‘The 1993 amendment, effective June 18, 1993, added 
66. ‘Subsection E and made minor stylistic changes through- 
z out the section. 


59A-34-18. Dividends to stockholders. 


A. A domestic stock insurer shall not pay any cash dividend to aad baa except out of that 
part of its available and accumulated surplus funds otherwise unrestricted yi derived from real- 
ized net operation profits and realized capital gains. 
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B. A cash dividend otherwise lawful may be so paid out of the insurer's earned surplus which 
is in excess of the amount of surplus required to be maintained by it under the Insurance Code. 

C. A stock dividend may be paid out of any available surplus. Upon payment of a stock divi- 
dend the insurer shall transfer to its paid-in capital stock account funds equal to the aggregate of 
the par value of shares so distributed. | 

D. No dividend shall be declared or paid which would reduce the insurer's surplus funds below 
an amount reasonably required to sustain the insurer's normal operations currently and for the 
reasonably foreseeable future. 

K. This section is subject to the provisions of Section 59A-37-22 NMSA 1978 relative to divi- 
dends by insurers which are subject to The Insurance Holding Company Law [Chapter 59A, Ar- 
ticle 37 NMSA 1978]. 


History: Laws 1984, ch. 127, § 564; 1993, ch. 320, § ANNOTATIONS 
67, 

Cross references. — For the Insurance Code, see 59A- Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
1-1 NMSA 1978 and notes thereto. Jur. 2d Insurance § 100. 

The 1993 amendment, effective June 18, 1993, substi- 44 C.J.S, Insurance § 127 et seq. 


tuted "Section 59A-37-22" for "Section 637 of Article 37 of 
the Insurance Code" in Subsection E. 


59A-34-19. Participating policies. 


A. If provided for in its articles of incorporation a stock or mutual insurer may issue any or 
all of its policies with or without participation in profits, savings or unabsorbed portions of premi- 
ums, may classify policies issued on a participating or nonparticipating basis and may determine 
the right to participate and the extent of participation of any class or classes of policies. Any such 
classification or determination shall be reasonable, and shall not unfairly discriminate as between 
policyholders within the same classification. 

B, A life insurer may issue both participating and nonparticipating policies only if the right or 
absence of right to participate is reasonably related to the premium charged. 

C. After the first policy year no dividend, otherwise earned, shall be made contingent upon 
payment of the renewal premium on any policy or contract; but a participating life or health insur- 
ance policy providing for participation at the end of the first or second policy year or the first and 
second policy year may provide that such dividend or dividends will be paid subject to payment of 
the premium for the year next ensuing such first or second policy year. 

D. As to life insurance policies, this section is subject to Section 393 [59A-20- 28 NMSA 1978] 
(special requirements as to participating policies) of the Insurance Code. — 


History: Laws 1984, ch. 127, § 565. ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance § 120. 
44 C.J.S. Insurance § 123 et seq, 


59A-34-20. Dividends to policyholders. 


' A. The directors of a domestic mutual insurer may from time to time apportion and pay or 
credit to its members dividends only out of that part of its surplus funds which represents net 
realized savings, net realized earnings and net realized capital gains, all in EXCESS of the surplus 
required by law to be maintained by the insurer. 

B. Subject to Section 393 [59A-20-28 NMSA 1978] (special requirements as t6 participating 
policies) of the Insurance Code, a domestic stock insurer may pay dividends to id of its par- 
ticipating policies out of its available surplus. 

C. No such dividend shall be paid which is inequitable or which unfairly discriminates be- 
tween classifications or policies within the same classification. 


History: Laws 1984, ch. 127, § 566. 
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ANNOTATIONS. | _ 44 C.J.S. Insurance § 127 et seq. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 
Jur, 2d Insurance § 120. 


59A-34-21. Illegal dividends; penalty. 


A. Any director of a domestic stock or mutual insurer who wilfully votes for or concurs in decla- 
ration or payment of an illegal dividend to stockholders or members shall upon conviction thereof 
be guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars ($500) and shall 
be jointly and severally liable, together with other ues directors, for any loss thereby sustained 
by the insurer. 

B. The stockholders or members receiving such an n illegal euvidend shall be liable in the amount 
thereof to the insurer, 

C. The superintendent may revoke or suspend the certificate of authority of an insurer which 
has declared or paid an illegal dividend, 


History: Laws 1984, ch. 127, § 567, 


59A-34-22. Purchase of own shares by stock insurer. 


A. A domestic stock insurer shall have the right to purchase or acquire shares of its own stock 
only as follows: ) 

(1) for elimination of fractional shares; 

(2) incidental to enforcement of rights of the insurer as to. lawful Seanad as previously 
entered into in good faith for purposes, other than acquisition of such shares; 

(3) for purposes of a general savings and investment plan for the insurer's personnel, 

(4) for mutualization of the insurer as provided 1 in Section 580 [59A-34-34 NMSA 1978] of 
this article; 

(5). for purposes of cancellation in connection with plan of recapitalization or reduction or 
reclassification of outstanding shares, or under other plan submitted to and approved in writing 
by the superintendent, The superintendent shall not approve a plan unless found by him to be for 
reasonable purposes, to be equitable as to the remaining stockholders of the insurer and not mate- 
rially adverse to protection of policyholders; or 

(6), as result of gift or bequest of the shares to the insurer. 

B. Its own shares held by the insurer shall be part of paid-in capital stock, but shall not be 
voted or constitute an asset for financial statement purposes. 


History: Laws 1984, ch. 127, § 568. | 


59A-34-23. Borrowed capital funds. 


A. A domestic insurer may without pledge of assets borrow money to defray expense of orga- 
nization, provide surplus funds or for any purpose of its business, upon a written agreement that 
such money is required to be repaid only out of the insurer's surplus in excess of that stipulated in 
such agreement. The agreement may provide for interest on unpaid balance of principal at a rea- 
sonable rate approved by the superintendent, which interest shall or shall not constitute a liability 
of the insurer as to its funds other than such excess of surplus, as stipulated in the agreement. No 
commission or, promotion expense shall be paid in connection with any such loan, except that if 
a public offering,and sale is made of the loan securities the insurer may pay the reasonable costs 
thereof approved by the superintendent. 

B... Money so borrowed, together with the interest.thereon if so provided in the agreement, shall 
not be part of the insurer's legal liabilities except as,to its surplus in excess of the amount of sur- 
plus stipulated in the agreement, or be basis of any setoff; but until repaid, financial statements 
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filed or published by the insurer shall show as a footnote thereto the amount of the loan then un- 
paid together with any interest thereon accrued but unpaid. 

C. Any such loan shall be subject to the superintendent's approval. The insurer, in advance 
of the loan, shall file with the superintendent a statement of the amount proposed to be so bor- 
rowed and the purposes thereof together with a copy of the proposed loan agreement. The loan 
and agreement shall be deemed approved unless within thirty (30) days after date of such filing 
the insurer is notified of the superintendent's disapproval and reasons therefor. The superinten- 
dent shall disapprove any proposed loan or agreement if he finds the loan unnecessary or exces- 
sive for purposes intended or that the terms of the agreement are not fair and equitable to the 
parties and to other similar lenders, if any, to the insurer, or aac the information so filed by the 
insurer is inadequate. 

D. Any such loan or substantial portion thereof shall be ebb cal by the insurer when no longer 
reasonably necessary for the purposes intended. No such repayment shall be made unless ap- 
proved in advance by the superintendent upon his finding that repayment would not deprive the 
insurer of funds reasonably required for its operations or protection of its policyholders. 
~-E. Such loan agreements when offered for purchase by the public shall for purposes of Article 
35 [Chapter 59A, Article 35 NMSA 1978] (sale of insurance securities) of the Insurance Code be 
deemed to be securities. 

F. This section does not apply to other kinds of loans obtained by the insurer in ordinary course 
of business, or to loans secured by pledge or mortgage of assets. 


History: Laws 1984, ch. 127, § 569. 


59A-34-24. Mutual membership. 


A. Each holder of one or more insurance policies of a domestic mutual insurer, other than 
holder of a reinsurance contract, is a member of the insurer with all the rights and obligations of 
such membership, and each such policy so issued shall so specify. ~ 

B. Any person, government or governmental agency, state or political subdivision thereof, pub- 
lic or private corporation, board, association, firm, estate, trustee or fiduciary may be a member of 
a mutual insurer. 


History: Laws 1984, ch. 127, § 570. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance §§ 108 to 112. 
44 C.J.S. Insurance § 118. 


59A-34-25. Mutual members, corporate rights. 


A. As to management, records and affairs of the insurer a member of a domestic mutual in- 
surer shall have the same character of rights and relationship as a stockholder has toward a do- 
mestic stock insurer. 

B. Subsection A above shall not be deemed to: 

(1) subject the mutual insurer to requirements of Sections 560 [59A-34-14 NMSA 1978] 
(information to stockholders and proxy regulations), 561 [59A-34-15 NMSA 1978] (information in 
advance of stockholder meetings) or 562 [BOARS 4- 16 NMSA 1978] (solicitation of proxies) of this 
article; or 

(2) give mutual members the right of dissent me appraisal on any merger, consolidation, 
bulk reinsurance, or sale of assets of the insurer. 


History: Laws 1984, ch. 127, § 571. ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance §§ 110, 111. 
44 C.J.S, Insurance § 118. 
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59A-34-26. Mutual insurer bylaws. 


A. The initial board of directors of a domestic mutual insurer shall.adopt original bylaws 
for government of the corporation and conduct. of its business. Such bylaws shall be subject to 
approval of the.insurer's members at the next annual meeting of members and no bylaw provi- 
sion shall thereafter be effective which is not so approved. Bylaws shall be revoked or modified 
only by vote of the insurer's members at a montane of which notice was. given, as provided i in the 
bylaws. 

B. The bylaws shall provide that each of the i insurer' S ‘membere i is entitled to. one vote in elec- 
tion of corporate directors and on each matter voted,on at membership meetings, and that such 
right to vote may be exercised in person or pursuant to written proxy. 

C. The insurer shall promptly file with the superintendent. a copy, certified: by the insurer's 
secretary, of such bylaws and of every modification thereof or addition thereto. .. 

D... The bylaws and modifications thereof or additions thereto shall be subj ect to the superinten- 
dent's approval. The superintendent shall not disapprove any such bylaw, modification or addition 
unless found by him, after a hearing thereon, to be unlawful, unreasonable, inadequate, unfair or 
injurious to the proper interests or protection of the insurer's members or any class thereof. The 
insurer shall not, after receiving written notice of disapproval and during the existence thereof, 
effectuate any.bylaw provision so disapproved.. 


History: Laws 1984, ch. 127, § 572. ANNOTATIONS 


Am. Jur. 2d, A.L.Réand C.Jd.S. references. — 43 Am. 
Jur. 2d Insurance §§ 108, 104, 
44 C.J.S. Insurance § 117. 


59A-34-27. Mutual members, quorum. 


A domestic mutual insurer may in its bylaws adopt a reasonable provision for determining a 
quorum of members at any meeting thereof, but no provision recognizing a quorum of fewer than a 
simple majority in person or proxy of all the insurer's members shall be effective unless approved 
as reasonable by the superintendent. This section shall not affect any other provision of law re- 
quiring vote of a different percentage of members for a specified purpose. 


History: Laws 1984, ch. 127, § 573. ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 44 
C.J.S. Insurance § 117. 


59A-34-28. Mutual members, contingent liability. 


A. ' Except.as to nonassessable policies-as provided for in Section 577 [59A-34-31 NMSA 1978] 
of this article, each member of a'domestic mutual insurer shall have contingent liability, pro rata 
and not one for another, for discharge of the insurer's obligation incurred while the member was 
a policyholder, which liability shall be in such maximum amount; not less than one nor more than 
six (6) times the premium for the member's policy at the annual premium rate, as specified in the 
insurer's articles of incorporation. 

B. Every policy issued by the insurer shall contain a statement of the ecxstitegtetet liability. 

C. Termination of the policy shall not relieve the member of contingent ability, as to liabilities 
of the insurer incurred while the policy was in force, 

D. Unrealized contingent liability of members’ does not’ bin atitate an asset of the insurer in 
any determination of financial condition. 


History: Laws 1984, ch. 127, § 574. 
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59A-34-29. Mutual members, levy of contingent liability. 


A. If at any time the assets of a domestic. mutual insurer are less than its liabilities and the 
minimum amount of surplus required of it under the Insurance Code for authority to transact the 
kinds of insurance being:transacted, and the deficiency is not otherwise cured, its directors may, if 
approved by the superintendent as being reasonable and in the best interests of the insurer and 
its members, levy an assessment.only on its members who held policies providing for contingent 
liability at any time within the twelve (12) months next preceding the date the levy was autho- 
rized by the board of directors, and such members shall be liable to the insurer for the amount so 
assessed. 

B. The assessment shall be for the amount required to cure the deficiency and to provide work- 
ing funds in. reasonable amount.above such minimum surplus,. 

C...,As to.the respective policies subject to the levy, the assessment shall be Pasuniod upon the 
basis of premium earned by the insurer thereon during such twelve (12) month period. 

D. No :member-shall. have an offset against any assessment on account of any claim for un- 
earned premiums or loss payable. 

EK. .As to life insurance, any part. of the assessment upon a;'member which remains unpaid 
following notice of assessment, demand for payment and lapse of a reasonable waiting period as 
specified in, the notice may, if approved by the superintendent, as being in the best interest of the 
insurer and its members, be secured by placing a lien upon the cash surrender values and accumu- 
lated dividends held or to be held.by the insurer to the credit of the member's policy. 


History: Laws 1984, ch. 127, § 575. Cross references. — For the Insurance Code, see 59A- 
be 1-1 NMSA 1978 and notes thereto. 


59A-34-30. Mutual members, enforcement of contingent liability. 


A.. Upon levy of an assessment upon its members the mutual insurer shall notify each member 
of the amount of the assessment as to such member by written notice mailed to the member at 
his address last of record with the insurer, Failure of the member to receive the notice so mailed, 
within the time specified therein for payment of the assessment or at all, shall be no defense in 
any action to collect the assessment. 

B. Ifa member fails to pay the assessment within the period specified in the notice, which 
period shall not be less than thirty (30) » aye after the mailing, the insurer may institute suit to 
collect the same. 


History: Laws 1984, ch. 127, § 576. 


59A-34-31. Mutual insurers; nonassessable policies. 


A. Adomestic mutual insurer while maintaining unimpaired surplus funds not less in amount 
than the minimum paid-in capital stock and.surplus required to be maintained by a domestic stock 
insurer for authority to transact the same kind or kinds of insurance, may, upon receipt of the su- 
perintendent's order so authorizing, extinguish the contingent liability of members to assessment 
under all its policies then in force and, so long as such surplus is maintained, may omit provisions 
imposing contingent liability in all policies currently issued or renewed. Each such policy so issued 
or renewed shall contain a statement of nonassessability on its face or by endorsement attached. 

B. The superintendent shall not authorize a domestic insurer to extinguish such contingent 
liability unless the extinction applies to all of the policies of the insurer. 

C. The superintendent shall revoke the authority of a domestic mutual insurer to issued poli- 
cies without contingent liability if: 

(1) the insurer's surplus is less than that required under Subsection A, above, or 

(2) the insurer, by resolution of its board of directors approved by a majority of the in- 
surer's members at a meeting of the members of which the notice contained notice of the proposed 
change, requests that the authority to issue nonassessable policies be revoked. 
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D. During absence of such authority the insurer shall not issue any policy without providing 
therein for contingent liability of the policyholder, or renew or accept premium on any policy which 
is then in force without endorsing the same to provide for contingent liability. 


History: Laws 1984, ch. 127, § 577, ~ ANNOTATIONS 


Am, Jur. 2d, ‘A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance § 109. 
44 C.J.S. Insurance § 118. 


59A-34- 32, Prohibited transactions. 


A. No domestic insurer shall participate in any fuakrorsnny of the parltlads or sale of securi- 
ties in advance of their issuance or enter into any transaction for such purchase or sale’on account 
of the insurer jointly with any other person. 

B. No domestic insurer shall enter into any agreement to withhold from sale any of its prop- 
erty. Except as to statutory deposits required to be made by the insurer, disposition of the insurer's 
property shall at all times be within control of its board of directors, in accordance with’ its charter 

and bylaws. 

C. Except as otherwise speci AGally provided by law, no domestic insurer shall pledge or trans- 
fer any of its securities as collateral for a loan ifsuch loan with all other outstanding loans secured 
by pledge or deposit of its securities aggregates, or will aggregate if such a loan is made, more 
than five percent of its admitted assets as shown by its last sworn financial statement filed with 
the superintendent, unless the superintendent first gives his written permission for such loan as 
necessary in conduct of the business of the insurer; but in no event shall any pledge or transfer of 
securities for a loan be made by the insurer if the insurer does not receive the proceeds of the loan, 
or if such proceeds are to be used, directly or indirectly, for investment in other securities. Nothing 
in this subsection shall prohibit a domestic insurer: | 

(1) from depositing or maintaining a deposit of any of its securities with the authorities 
of any other state in accordance with the laws thereof, for authority to transact insurance in such 
state; or 

(2) from depositing securities as collateral for any surety or fidelity bond required for the 
insurer's business; or 

(3) from entering into an agreement with a securityholder's protective committee or from 
depositing any of its securities with a depository under such agreement or under a plan of reorga- 
nization, for the purpose of protecting the insurer's interests. 

D. No domestic insurer shall purchase its own stock, except as provided in Section 568 [59A- 
34-22 NMSA 1978] of this article. 

E. No domestic insurer shall in connection with sale of any property agree to repurchase such 
property or any part thereof. 

F. Subsections D and E of this section shall not apply as to purchase or sale of directors’ quali- 
fying shares. 

G. No domestic insurer shall make any loan or other advance of funds if the insurer knows or 
reasonably should have known that the proceeds of such loan or advance in whole or part are to be 
used directly or indirectly for purchase of any stock or other securities of the insurer. 

H. No domestic insurer shall dispose or attempt to dispose of more than ten percent of its as- 
sets out of regular course of business without advance written approval of the superintendent. 


History: Laws 1984, ch. 127, § 578. 


59A-34-33. Unauthorized business in other states. 


A. No domestic insurer shall transact insurance in any other state without first being legally 
authorized to do so under the laws of such state. 
B. Subsection A above shall not apply to: 
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(1) contracts entered into where the prospective insured when he signs the application for 
the insurance is personally present in a state in which the insurer is then authorized to transact 
the kind of insurance involved; 

(2) issuance of certificates under a lawfully transacted group life or group health insur- 
ance policy where the master policy or contract was entered into in a state in which the insurer 
was then authorized to-transact the insurance involved and in which the policyholder was then 
domiciled or otherwise had a bona fide situs; or 

(3) ‘renewal or continuance in force, with or without modification, of policies and insurance 
contracts otherwise lawful and not originally issued in violation of Subsection A above. 

-C. The superintendent may revoke the certificate of authority of an insurer which violates this 
section, and may require the insurer to pay to the state in which the business was so unlawfully 
written the premium taxes otherwise applicable as provided by the laws of such state. 


History: Laws 1984, ch, 127, § 579. 


59A-34-34. Mutualization of stock insurer. 


A. Astock insurer other than title insurer may become a mutual insurer under such plan and 
procedure as may be approved by the superintendent after a hearing thereon. 

B. The superintendent shall not approve any such pla, procedure or mutualization uniess he 
finds that: 

(1) it is equitable to stockholders and policyholders; 

(2) itis subject to approval by holders of not less than two-thirds of the insurer's outstand- 
ing capital stock having voting rights, and by not less than two-thirds of those of the insurer's 
policyholders who vote on such plan in person or by proxy or by mail pursuant to such notice, in- 
formation and procedure as approved by the superintendent; 

(3) ifa life insurer, right to vote thereon is limited to holders of policies other than term or 
group policies, and whose policies have been in force for more than one (1) year; 

(4) the plan provides for purchase of the shares of any nonconsenting stockholders in the 
same manner and subject to the same applicable conditions as provided by the general business 
corporation laws of this state as to rights of nonconsenting stockholders with respect to merger or 
consolidation of business corporations; 

(5) mutualization will result in retirement of the insurer's outstanding capital stock at a price 
not in excess of the fair market value thereof as determined by competent disinterested appraiser; 

(6) the plan provides for definite conditions to be fulfilled by a designated reasonable date 
upon which such mutualization shall become effective; and 

(7). mutualization would leave the insurer with competent and trustworthy management 
and surplus funds reasonably adequate for the security of its policyholders and to enable the in- 
surer, in the states in which it is then authorized to transact insurance, to continue in business for 
the same kinds of insurance included in its certificates of authority in such states. 

C. No director, officer, agent or employee of the insurer, nor any other person, shall receive any 
fee, commission or other valuable consideration whatsoever, other than customary salary or other 
regular compensation, for in any manner aiding, promoting or assisting in the mutualization, ex- 
cept as set forth in the plan of mutualization as approved by the superintendent. 

D. This section does not apply to mutualization under order of court pursuant to Article 41 
[Chapter 59A, Article 41 NMSA 1978] (conservation; rehabilitation, liquidation) of the Insurance 
Code. 


History: Laws 1984, ch. 127, § 580. 


59A-34-35. Conversion to ordinary business corporation. 


A. A domestic stock insurer may convert to and become a New Mexico ordinary business corpo- 
ration through the following procedures: © 
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(1) the insurer must give the superintendent written notice of its intent to sh i to an 
ordinary business corporation; 

(2) the insurer must bulk reinsure all its insurance in nee if any, pith saith insurer 
authorized to transact such insurance in this state, under a bulk reinsurance agreement approved 
by the superintendent as provided in Section 586 [59A-34-40 NMSA 1978} of this article. The ap- 
proval of bulk reinsurance may be made contingent upon approval of the stockholders as re bie 
in Paragraph (4) below; 

(8) the insurer must set aside in a special reserve fund in such amount et éabject to 
such administration as may be found by the superintendent to be adequate and reasonable for the 
purpose, for payment of all obligations, if any, of the insurer incurred under its insurance contracts 
prior to the effective date of such bulk reinsurance and remaining unpaid, or make other reason- 
able arrangement for payment of such obligations as may;be approved by the superintendent; 

(4) the proposed conversion must be approved by affirmative vote of not less than two- 
thirds of each class of outstanding securities of the insurer having voting rights, at a special meet- 
ing of the holders of such securities called and held for the purpose; and at such meeting and by 
a like vote the articles of incorporation of the corporation must be amended to remove therefrom 
the power to transact insurance business as an insurer and to provide for such new powers and 
purposes as may be consistent with the purposes for which the corporation is thereafter to exist; 

(5) security holders of the corporation who dissent from the proposed conversion shall 
have the same applicable rights as exist under the general corporation laws of this state as to dis- 
sent from proposed merger of business corporations; and 

(6) upon compliance with the requirements of this section and filing of the amended a ar- 
ticles of incorporation as required of ordinary business corporations, together with a copy of such 
amendment filed with the superintendent, the conversion shall thereupon become effective. 

B,. An insurer which has once converted to an qtinaTD business corporation shall not have 
power thereafter to convert to an insurer. 


History: Laws 1984, ch. 127, § 581. 


59A-34-36. Merger, consolidation of stock insurers. 


A. Subject to the provisions of this section a domestic stock insurer may merge or consolidate 
with one or more domestic or foreign stock insurers by complying with the applicable provisions of 
the statutes of this state governing merger or consolidation of stock corporations formed for profit. 
A domestic stock insurer may, as the surviving corporation resulting therefrom, so merge with a 
domestic general business corporation formed for profit under the general corporation laws of this 
state if the assets of such general business corporation are in major part such as the insurer could 
invest its funds in under Article 9. [Chapter 59A, Article 9 NMSA 1978] (investments) of the Insur- 
ance Code. 

B. Nosuch merger or consolidation shall be effectuated unless in pereer thereof the plan and 
agreement therefor have been filed with the superintendent and approved in writing by him after 
a hearing thereon after notice to the stockholders of each corporation involved. Prior to or at time 
of filing the plan, a foreign: insurer party to the proposed merger or consolidation if not then an 
authorized insurer shall file with the superintendent:the documents and information required as 
for application for certificate of authority under Paragraphs (1), (3), (4), (5) and (7): of Subsection A, 
and under Subsection B, of Section 88 [59A-5-21 NMSA 1978] of the Insurance Code: The superin- 
tendent shall give his approval within a reasonable time after such filing unless he finds such bie 
or aggreement [agreement]: 

(1) contrary to law; or 

(2) unfair or inequitable to the stockholders of any corporation involved: or 

(3) would substantially reduce the security of and service to policyholders of the domestic 
insurer, or result in a surviving insurer which does not meet paid-in capital stock requirements for 
certificate of authority of a like insurer under Section 83 [59A-5-16 NMSA 1978] of the Insurance 
Code or is otherwise inadequately financed for reasonable continuing conduct of its business; or 
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(4) would materially tend to lessen competition in the insurance business in this state or 
elsewhere as to the kinds of insurance involved, or would materially tend to create a monopoly as 
to such business; or 

(5) is subject to other material and reasonable objections. 

C. No director, officer, agent or employee of any corporation party to such merger or consolida- 
tion or any other person shall receive any fee, commission, special compensation or other valuable 
consideration whatsoever for in any manner aiding, promoting, or oo therein except as inate 
forth in such plan or agreement. 

D. Nothing in the Insurance Code shall be deemed to prohibit merger or consolidation between 
insurers theretofore transacting different kinds of insurance, if the certificate of authority of the 
surviving and continuing corporation as originally issued or amended covers all the kinds of insur- 
ance to be transacted after effectuation of merger or consolidation. 


History: Laws 1984, ch. 127, § 582. Cross references. — For the Insurance Code, see 59A- 
Bracketed material. — The bracketed material was. 1-1 NMSA 1978 and notes thereto. 
inserted by the compiler and it is not part of the law, 


59A-34-37. Preservation of old charter in merger, consolidation. 


A, In any merger or.consolidation of a foreign stock or mutual insurer into or with a domestic 
insurer under Chapter 59A, Article 34 NMSA 1978, the continuing New Mexico corporation shall 
for all purposes be deemed to be continuation of the corporate existence of the foreign corporation, 
with New Mexico as the adoptive state of domicile and with date of corporate origin the same as 
the original date of incorporation of the foreign insurer in its original domiciliary state or country, 
subject to the following conditions: 

(1) the plan and agreement of merger or consolidation shall provide for such continuation 
of corporate existence, with designation of New Mexico as the state of domicile of the foreign cor- 
poration by adoption, and shall specify the original date of incorporation of the foreign corporation 
in its original domiciliary state or country as being the date of incorporation of the New Mexico 
corporation pursuant to this section; 

(2) the articles of corporation of the New Mexico corporation shall provide, or be amended 
to provide, that the corporation is'a continuance of the corporate existence, through adoption of 
New Mexico as the corporate domicile, of the foreign corporation, and shall specify the original 
date of incorporation of the foreign corporation in its original domiciliary state or country as being 
the date of incorporation of the New Mexico corporation pursuant to this section; and 

(3) the continuing New Mexico corporation shall as of merger or consolidation effective 
date have paid-in capital stock and additional surplus in amount not less than as required ofa 
newly-authorized foreign stock insurer under Section 59A-5-16 NMSA 1978 to transact the same 
kinds of insurance, and shall have all the rights and obligations of, and be given recognition in all 
respects as, a corporation formed under the laws of this state as of the date of incorporation of the 
foreign corporation in its original domiciliary state or country. This provision shall not be deemed 
to impose upon the continuing New Mexico corporation any liability or obligation as to filings, fees, 
taxes or otherwise that might have accrued prior to effective date of the merger or consolidation. 

_ B,. This section shall not be deemed in any manner to preserve, after effective date of merger 
or consolidation, the corporate existence of the foreign corporation as a corporation of its original 
domiciliary state or country. 


History: Laws 1984, ch. 127, § 583; 2007, ch. 282, § surplus not less than required of a foreign stock insurer 
lis under 59A-5-16 NMSA 1978. 

The 2007 amendment, effective June 15, 2007, re- 
quired the continuing corporation to have additional 


59A-34-38. Merger, consolidation of mutual insurers. 


A. A domestic mutual insurer shall not merge or consolidate with a stock insurer. 


1083 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-34-39 ‘| INSURANCE CODE 59A-34-39 


B., A domestic mutual insurer may merge or consolidate with another domestic or foreign mu- 
tual insurer under applicable procedures prescribed by the laws of this state governing private 
business corporations as modified by this section: 

C. Ifthe insurer is then unimpaired, the plan and agreement for merger or consolidation shall 
be submitted to and approved by at least two-thirds of the members of each mutual insurer vot- 
ing thereon at meetings called for the purpose pursuant to reasonable notice and procedure. The 
plan and.agreement may provide for giving such notice to members by publishing the same once 
a week for two (2) consecutive weeks in newspapers of general circulation in two (2) out of the 
four (4) cities of greatest population according to the last preceding national census by an agency 
of the United States government, in each of the states in which the insurer in [is] authorized to 
transact insurance; or notice may be given, by depositing the same in the United States mail, post- 
age prepaid, addressed to the member at his address last of record with the insurer, or by personal 
delivery. As to a life insurer, the right to vote may be limited to members whose policies are other 
than term or group and have been in effect:for more than one year. 

D. Nosuch merger or consolidation shall be effectuated unless in advance thereof the plan alld 
agreement therefor have been filed with the superintendent and approved by him in writing. Prior 
to or at time of filing the plan a foreign insurer party to the plan if not then an authorized insurer 
shall file with the superintendent the documents and information required as for application for 
certificate of authority under Paragraphs (1), (3), (4), (5) and (7) of Subsection A, and under Sub- 
section B, of Section 88 [59A-5-21 NMSA 1978] of the Insurance Code. The superintendent shall 
not act upon the plan and agreement until after a hearing thereon. ‘The superintendent shall give 
such approval unless he finds such plan or agreement: 

(1) inequitable to policyholders of any insurer involved; or ; 

(2) would substantially reduce the security of and service to policyholders of the insurers, 
or result in a surviving insurer which does not meet the basic surplus requirements for certificate 
of authority of a like insurer under Section 83 [59A-5-16 NMSA 1978] of the Insurance Code or is 
otherwise inadequately financed for reasonable continuing conduct of its business; or 

(3) would materially tend to lessen competition in the insurance business in this state or 
elsewhere as to the kinds ‘of insurance involved or would materially tend to create a monopoly as 
to such business; or 

(4) is unlawful or subject to other material and reasonable objections. 

E. No director, officer, agent or employee of any insurer party to such merger or consolidation, 
or any other person, shall receive any fee, commission or other special valuable consideration 
whatsoever for in any manner aiding, promoting or assisting therein except as set forth in the plan 
and agreement as approved by the superintendent. | 

F. Subsection’ D of Section 582: [59A-34-36 NMSA 1978] (merger, consolidation of domestic 
stock insurers) of this article shall also apply as to merger or consolidation under this section. 


History: Laws 1984, ch. 127, § 584. 


59A-34-39. Conversion of mutual to stock insurer. 


A. A domestic mutual insurer may become a stock insurer under such reasonable plan and 
procedure as may be approved by the superintendent after a hearing thereon of which notice was 
given to the insurer, its directors or trustees, its officers, employees and its members, all of whom 
shall have right to appear and be heard at the hearing. 

B. The superintendent shall not approve any such plan or procedure unless: 

(1) itis lawful, fair and equitable, and free of reasonable objections; and 

(2) itis subject to approval by vote of not less than two-thirds of those.of the insurer's cur- 
rent members who are entitled to vote and vote thereon in person, by proxy, or by mail at'a meet- 
ing of members called for the purpose pursuant to reasonable notice and procedure approved by 
the superintendent. As to a life insurer the right to vote may be limited to members who hold poli- 
cies other than group policies or term policies for terms of less than sles (20) years, and whose 
policies have been in force for not less than one (1) year; and. 
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(3) the equity of each member in the insurer's surplus is determinable under a fair and 
reasonable formula approved by the superintendent, which formula may exclude any member 
whose equity would in amount fall below a reasonable sum stated therein; and 

(4) the plan gives to each member of the insurer preemptive right to acquire his propor- 
tionate part of all of the proposed:capital stock of the insurer within a designated reasonable 
period, as such part is determinable under the plan of conversion, and to apply upon the purchase 
price thereof his equity in the insurer as determined under Paragraph (3) above; and 

(5) ‘the members entitled to participate in purchase of stock shall include not less than all 
current policyholders of the:insurer and each existing person who had been-a policyholder of the 
insurer within three (3) years prior to the date the plan was submitted to thesuperintendent; and 

(6) shares are to be offered to members at.a price notigreater than to be thereafter offered 
under the plan to others; and 

(7) the plan provides for payment of cash to aH nlombin not Doaciha to purchase the 
shares to which preemptively entitled, in an amount found by the superintendent to be reasonable 
but not in excess of fifty percent (50%) of the amount of his equity, and which cash payment shall 
constitute payment and discharge in full of the member's equity or property interest in the mutual 
insurer. A member shall not:have preemptive right to purchase'less than all of the shares to which 
preemptively entitled; and . 

(8) the plan, when completed, would provide for the converted insurer paid-in capital ak 
and surplus in amount not less than minimum paid-in capital stock and surplus required of anew 
domestic stock insurer upon initial authorization to transact like kinds of insurance; and 

(9). the superintendent finds that the insurer's management has not, through reduction in 
volume of new business written, or cancellations or other means sought to reduce, limit or affect 
the number or identity of the insurer's members to be entitled to participate in such plan or to 
secure for individuals comprising:‘management any unfair advantage through such plan, 

C. Subsection B above shall not be deemed to prohibit inclusion in the plan of provisions under 
which individuals,comprising the insurer's management, employee and agency personnel may 
be entitled to purchase for cash at the same price.as offered to the insurer's members, shares of 
stock not: purchased by members on the preemptive offering to members, in accordance with such 
reasonable classification of such Seetepipeelt oo as may be included in the plan and approved by the 
superintendent. 

D. -No director, officer, agent or employes of the insurer, or any other person, shall receive 
any fee, commission or other valuable consideration whatsoever, other than usual and regular 
salaries and compensaion [compensation], for in any manner aiding, promoting or assisting in 
such conversion except as set forth in the plan approved by the superintendent. This provision 
shall not be deemed to prohibit payment of reasonable fees and compensation to attorneys, ac- 
countants, actuaries and other specialists whose services are reasonably required under the 
plan and performed in the independent practice of their professions even though also directors 
of the insurer, 


History: Laws 1984, ch. 127, § 585. Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


59A-34-40, Bulk reinsurance. 


A. A domestic insurer shall not reinsure with another insurer all or substantially all of its 
insurance business in force, or of a major class thereof, except under an agreement of bulk reinsur- 
ance and in compliance with this section. No such agreement shall become effective unless filed 
with the superintendent-and approved by him in writing. 

B. The superintendent shall approve such agreement within a reasonable time after filing if 
he finds that: 

- (1) the plan and agreement of bulk reinsurance are fair and equitable to each i insurer and 
to the policyholders involved; and 
(2) the reinsurance if effectuated would not materially reduce the protection or service to 
policyholders of the insurers; and ~ 
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(3) the agreement embodies adequte [adequate] provisions by which the assuming rein- 
surer becomes liable to the original insureds for protection and benefits under policies reinsured 
in accordance with the terms of such policies; and 

(4). the assuming reinsurer is authorized to transact such insurance in this state, or is 
qualified as for such authorization and will appoint the superintendent and his successors as its 
irrevocable attorney for service of process so long as any policy so reinsured or liability thereunder 
remains in force or outstanding; and 

(5) the reinsurance would not materially tend to lessen éompetition 4 in the insurance busi- 
ness in this state or elsewhere as to the kinds of insurance involved and would not materially tend 
to create any monopoly as to such business; and 

(6) the proposed bulk reinsurance is free of other reasonable objections. 

C. Ifthe superintendent does not so approve he shall forthwith notify each insurer irstbd wedi in 
writing specifying the reasons therefor. 

D.. If for reinsurance of all or substantially all of the business in force of a fennialsia insurer at a 
time when the insurer's surplus is not impaired, the plan and agreement for reinsurance must be 
approved by vote of not less than two-thirds of the mutual insurer's members who vote thereon in 
person or by proxy at a meeting of members called for the purpose pursuant to such reasonable 
notice by mail or publication as may be provided for in the plan. For a life insurer, the right to vote 
may be limited to members whose policies are other than'term policies for term of less the [than] 
twenty (20) years or group policies, and have been in effect for more than one year. 


History: Laws 1984, ch. 127, § 586. Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law, 


59A-34-41. Bulk reinsurance; fees and commissions. 


No director, officer, employee, agent or other representative of an insurer party to a bulk reinsur- 
ance plan or agreement, nor any other person, shall be paid or receive any fee, commission or other 
special or valuable consideration for in any manner aiding, promoting or assisting in negotiation 
or effectuation of such bulk reinsurance, except as stated in the plan and agreement of such rein- 
surance as approved by the superintendent. This section does not apply as to regular salaries or 
other regular compensation received or to. be received by directors, officers, employees or agents for 
services rendered in ordinary and regular course of business. 


History: Laws 1984, ch. 127, § 587. 


59A-34-42. Expense to be borne by parties. 


Costs of mailing or otherwise giving notice of any public hearing required in connection with 
merger, consolidation, or bulk reinsurance of an insurer, and of furnishing to stockholders or mem- 
bers information relative thereto, shall be borne by the insurers parties to the proposed merger, 
consolidation or bulk reinsurance. As security for payment of such expenses the superintendent 
may require such insurers to file with him an acceptable surety bond or other deposit in reason- 
able amount determined by him. 


History: Laws 1984, ch. 127, § 588. 


59A-34-43, Mutual member's share of assets on liquidation. 


A. Upon any liquidation of a domestic mutual insurer its assets remaining after discharge of 
its indebtedness, policy obligations, repayment of contributed or borrowed surplus, if any, and ex- 
pense of administration shall be distributed to currently existing persons who had been members 
of the insurer for at least one year and who were its members at any time within thirty-six (36) 
months next preceding the date such liquidation was authorized or ordered, or the date of the last 
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termination of the insurer's certificate of authority in this state, whichever date is the earlier; 
except that if the superintendent believes that the insurer's management has caused or encour- 
aged reduction of the number or changed the identity of members of the insurer in anticipation of 
liquidation he may enlarge the thirty-six (36) month qualification period as he may deem reason- 
able. . . 

B.. The insurer shall make a reasonable classification of its policies held by such members and 
a formula based upon such classification and premiums earned for determination of the distribu- 
tive share of each member participating in the distribution of assets. The classification and for- 
mula shall be subject to the superintendent's approval. 


History: Laws 1984, ch. 127, § 589. 


59A-34-44. Material transactions; report. 


A. Every domestic insurer, including health maintenance organizations, nonprofit health care 
plans and fraternal benefit societies, shall file a report with the superintendent disclosing mate- 
rial acquisitions and dispositions of assets or material nonrenewals, cancellations or revisions of 
ceded reinsurance programs unless such transactions have been submitted to the superintendent 
for review, approval or information purposes pursuant to other provisions of the Insurance Code, 
laws, regulations or other requirements. } 

B. The report required in Subsection A of this section is due within fifteen days after the end of 
the calendar month in which any of the foregoing transactions oceur. 

C.. One complete copy of the report, including any exhibits or other attachments filed as part 
thereof, shall be filed with the national association of insurance commissioners. 


History: 1978 Comp., § 59A-34-44, enacted by Laws Cross references. —.For the Insurance Code, see 59A- 
1993, ch. 320, § 68, 1-1 NMSA 1978 and notes thereto. 


59A-34-45. Acquisition and disposition of assets; materiality; scope; 
reporting requirements. 


A. No acquisition or disposition of assets need be reported pursuant to Section 59A-34-44 
NMSA 1978 if the acquisition or disposition is not material. For purposes of this section and Sec- 
tion 59A-34-44 NMSA 1978, a material acquisition, or aggregate of any series of acquisitions dur- 
ing any thirty-day period, or disposition, or aggregate of any series of dispositions during any 
thirty-day period, is one that involves more than five percent of the reporting insurer's total admit- 
ted assets as reported in its most recent financial statement filed with the superintendent. 

B. Asset acquisitions subject to the provisions of Section 59A-34-44 NMSA 1978 include every 
purchase, lease, exchange, merger, consolidation, succession or other acquisition other than the 
construction or development of real property by or for the reporting insurer or the acquisition of 
materials for such purpose. Asset dispositions subject to Section 59A-34-44 NMSA 1978 include 
every sale, lease, exchange, merger, consolidation, mortgage, hypothecation, assignment, whether 
for the benefit of creditors or otherwise, abandonment, destruction or other disposition. 
©. The following information is required to be disclosed in the report of a material acquisition 
or disposition of assets: . 

(1) the date of the transaction; 

(2) the manner of acquisition or disposition; 

(8) a description of the assets involved; 

(4) the nature and amount of the consideration given or received; 

(5) the purpose of, or reason for, the transaction; 

(6) the manner by which the amount of consideration was determined; 

(7) the amount of any gain or loss recognized or realized as a result of the transaction; and 

(8) the names of the persons from whom the assets were acquired or to whom they were 
disposed. 
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D. Such insurers are required to report acquisitions and dispositions on a non-consolidated | 


basis unless the insurer is part of a consolidated! group of insurers which utilizes an intercom- 
pany pooling agreement or arrangement or a one hundred percent reinsurance agreement under 
which the ceding company has ceded substantially all of its direct and assumed business to a 
pool, and the group reports in accordance with Section 59A-34-44 NMSA 1978 on behalf of the 
members of the group ona consolidated basis. For purposes of this section, an insurer is deemed 
to have ceded substantially all of its direct and assumed:business to’a pool if the insurer has less 
than one million dollars ($1,000,000) of total direct plus assumed written premiums during a 
calendar year that are not subject to the pooling agreement or arrangement and the net income 
of the business not subject to the pooling agreement or arrangement represents less than five 
percent of the insurer's capital and surplus. If a group of insurers reports on a consolidated 
basis as allowed by this subsection, the report shall identify every insurer that is a member of 
the group. 


” 


History: 1978 Comp., § 59A-34-45, enacted by Laws 
1993, ch. 320, § 69. 


59A-34-46. soit cancellations or revisions of ceded 
reinsurance programs; materiality; scope; reporting 
requirements. 


A. No nonrenewal, cancellation or revision of a ceded reinsurance program need be reported 
pursuant to Section 59A-34-44 NMSA 1978 if the nonrenewal, cancellation or revision is not mate- 
rial. For purposes of this section and Section 59A-34-44 NMSA 1978, a material nonrenewal; can- 
cellation or revision is one that, on an annualized basis as indicated in the insurer's most recently 
filed financial statement, affects more than fifty percent of an insurer's ceded written premium for 
property or casualty business, including accident and health business when written by a casualty 
insurer, or affects more than fifty percent of the total reserve credit taken for business ceded for 
life, annuity, or accident and health business written by an insurer other than a casualty insurer; 
but the transaction is not material if the insurer's ceded written premium or the total reserve 
credit taken for business ceded represents, on an annualized basis, less than ten percent of direct 
plus assumed written Siemeegs or ten percent of the reer ie reserve as ban mere 4 ari to any 
cession, respectively. |. 

B. . Notwithstanding the provisions of Subsection A of this section, and without regard to which 
part has initiated the nonrenewal, cantellatigany or revision of ceded reinsurance, a report isto be 
filed whenever: 

(1). the entire cession has been oinehuad: ema ea" or beuimedk and ceded indemnity and 
loss adjustment expense reserves after any nonrenewal, cancellation or revision represent less 
than fifty percent of the comparable reserves that would have been ceded had the nonrenewal, 
cancellation or revision not occurred; 

(2) an authorized or accredited reinsurer has been replaced on an bitin cession by an 
unauthorized or nonaccredited:reinsurer; or 

(8) previously established collateral, requirsroests for unauthorized or nonaccredited re- 
insurers have been reduced. or waived, either as to an existing reinsurer or reinsurers or to one or 
more reinsurers newly participating in an existing cession. 

C. The following information is required to be disclosed in the report of a material notranewal, 
cancellation or revision of a ceded reinsurance program: 

(1) the effective date of the nonrenewal, cancellation or revision; © 

(2) a description of the transaction with an identification of the initiator thereof; 

(3) the purpose of, or reason for, the transaction; and 

(4) if applicable, the identity of the replacement reinsurers. | 

D. , Insurers are required to report all.material nonrenewals, cancellations.0: or revisions of ceded 
reinsurance, programs on a non-consolidated basis unless the insurer is part of a consolidated 
group of insurers which utilizes an intercompany pooling agreement or arrangement or a one 
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hundred percent reinsurance agreement under which the ceding company has ceded substantially 
all of its direct and assumed business to a pool, and the group reports in accordance with Sec- 
tion 59A-34-44 NMSA 1978 on behalf of the members of the group on a consolidated basis. For 
purposes of this subsection an insurer is deemed to have ceded substantially all of its direct and 
assumed business to a pool if the insurer has less than one million dollars ($1,000,000) of total 
direct plus assumed written premiums during a calendar year that are not subject to the pooling 
agreement or arrangement and the net income of the business not subject to the pooling agree- 
ment or arrangement, represents less than five percent of the insurer's capital and surplus. Ifa 
group of insurers reports on a consolidated basis as allowed by this subsection, the report shall 
identify every insurer that is a member of the group. 


History: 1978 Comp., § 59A-34-46, enacted by Laws 
1993, ch. 320, § 70. 


ARTICLE 35 
id e 
Sale of Insurance Securities 
Sec. Sec, 
59A-35-1. Short title. 59A-35-10. Issuance, denial of permit. 
59A-35-2. Scope of article. 59A-35-11. Terms of permit; compliance. 
59A-35-3. "Security" defined. 59A-35-12. Permit as inducement. 
59A-35-4, "Affiliate" defined, 59A-35-13. Public announcements of offering. 
59A-35-5, "Promoter" defined. 59A-35-14. Modification, revocation of permit. 
59A-35-6. Registration of security; permit required. 59A-35-15. Exclusive jurisdiction. 
59A-35-7. Exemptions. 59A-35-16. Securities salespersons, license required. 
59A-35-8, Registration procedure. 59A-35-17.. Qualifications, procedure for security sales- 
59A-35-9. Registration fee. person license. 


59A-35-18, Penalty for violation. 


59A-35-1. Short title. 


This article [Chapter 59A, Article 35 NMSA 1978] constitutes and may be cited as the "Sale of 
Insurance Securities Law". 


History: Laws 1984, ch. 127, § 591.. | Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 
4 Jur. 2d Insurance § 61; 69A Am. Jur. 2d Securities Regula- 
ANNOTATIONS tion - State § 19 et seq. 


Law reviews. — For article, "A Survey of the Securi- 44 C.J.S, Insurance §§ 101, 102, 


ties Act of New Mexico," see 2 N.M.L. Rev. 1 (1972). 


59A-35-2. Scope of article. 


This article shall apply as to sale or offer of sale in this state of any insurance security issued or 
proposed to be issued by any corporation or person whether or not organized under the laws of this 
state or authorized to transact business in this state. 


History: Laws 1984, ch. 127, § 590. 


59A-35-3. "Security" defined. 


For the purposes of this article and except as context requires otherwise, "security" means any 
note, stock, treasury stock, share, bond, debenture, evidence of indebtedness, surplus note, contri- 
bution certificate, certificate of deposit for a security, certificate of interest or participation, vot- 
ing trust certificate, reorganization certificate, investment contract (whether or not included as 
a provision in an insurance policy), or other similar instrument of an insurer or other person for 
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59A-35-7 


financing formation or operations or management or acquisition of an insurer or interest errvar 
whether stock, mutual, reciprocal, papa plan or other type of insurer. . | 


History: Laws 1984, ch. 127, § 592. 


a? 


59A-35-4. "Affiliate" defined. 


u 


For the purposes of this article an "affiliate" is a person controlling 0 or teireasderie by or: under 
common control with an insurer or issuer of securities. ’ 


History: Laws 1984, ch. 127, § 593. 


59A-35-5. "Promoter" defined. 


For the purposes of this article a "promoter" is any person who, acting alone or with others, ini- 
tiates or participates in founding an insurer or organization to acquire financial interest in or to 
finance, manage or control an insurer, other than as policyholder, 


History: Laws 1984, ch. 127, § 594. 


59A-35-6. Registration of security; permit required. 


No person shall sell or offer for sale in this state any security not exempt under Section 596 
[59A-35-7 NMSA 1978] of this article, unless registered with the superintendent, covered by a 
subsisting securities permit issued by the superintendent and otherwise in compliance with re- 


quirements of this article. 


History: Laws 1984, ch. 127, § 595. 

Cross references. — For treatment of investment se- 
curities in the Uniform Commercial Code, see 55-8-101 to 
55-8-511 NMSA 1978. 

Compiler's notes. — The annotations appearing below 
were abstracted from attorney general opinions decided 
under the prior Sale of Insurance Securities Act (former 
59-13-1 NMSA 1978 et seq.). 


ANNOTATIONS 


Legislative intent. — The legislative intention was to 
preclude the sale of insurance securities to New Mexico 
residents by persons not licensed by the New Mexico su- 
perintendent of insurance where any portion of the nego- 
tiation took place in New Mexico. 1961-62 Op. Att'y Gen. 
No. 62-57, 

Sales outside state. — As to sales consummated out- 
side the state, the governing language is that portion of 
this section which provides that no unlicensed* person 


59A-35-7. Exemptions. 


shall "sell or propose to sell to the public in this state" any 
insurance securities. 1961-62 Op, Att'y Gen. No. 62-57. . 

Complete regulation of insurance securities for 
superintendent. — An analysis of the Securities Act 
(former 58-13-1 NMSA 1978 et seq.).and this act (former 
59-13-1 NMSA 1978 et seq.) leads to the conclusion that 
the legislature intended for the superintendent of insur- 
ance to have complete regulation over the sale of insur- 
ance company securities. 1969 Op. Att'y Gen. No. 69-97. 

Dealers and salesmen to be licensed. — A person 
licensed to sell insurance securities under this act (former 
59-13-1 NMSA 1978 et seq.) does not have to be registered 
under the Securities Act (now see 58-13B-1 NMSA 1978, 
et seq.) in order to sell this particular type of securities. 
1961-62 Op. Att'y Gen. No. 62-57. 

Since this statute (former 59-18-2 NMSA 1978) obvi- 
ously covers all types of insurance company stocks and 
securities, the dealer and salesmen who sell insurance se- 
eurities must be licensed by the superintendent of insur- 
ance. 1961-62 Op, Att'y Gen. No. 62-57. 


No such registration or permit shall be required as to: 
A. isolated sales of securities in private transactions, whether or not effected through a broker- 


dealer; 


B. non-issuer distribution of an outstanding security by a registered broker-dealer; 

C... transactions in due and regular discharge of responsibilities and duties by an executor, ad- 
ministrator, sheriff, marshal, receiver, trustee in bankruptcy, guardian or conservator; 

D, securities distributed to existing holders of securities of the distributing entity as a divi- 


dend, stock split or reverse stock split, paid in whole or in part in such distributed securities; 


2 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


. 
7 


59A-35-8 SALE OF INSURANCE SECURITIES 59A-35-8 


E. securities distributed to existing holders of securities of the distributing entity without pay- 
ment of additional consideration pursuant to a right of conversion, or exchange, or pursuant to re- 
classification, recapitalization, reorganization, sale of assets, or liquidation of the distributing entity; 

F. offer and sale of securities by a newly-formed domestic corporation not involving a public 
offering and so offered and sold to not over twenty-five (25) persons if: 

(1) upon completion of such offering and sale the domestic ih ae has not in excess of 

twenty-five (25) security holders; 

(2) all purchasers of the securities do so for investment purposes ani and not with a view 
to further distribution, and so declare in writing to the domestic corporation; 

(3) no commission or other compensation is paid or to be Baie in connection with any such 
sale; and 

(4) prior to any such offer and sale the domestic eirforaGan files with the superintendent 
in writing the plan, purposes, and manner of conduct of the proposed offer and sale, uses to be 
made of proceeds thereof, and information in writing proposed to be given offerees, and such filing 
is not disapproved by the superintendent within twenty (20) days after filing. The superintendent 
may disapprove the filing upon reasonable grounds. Failure of the superintendent so to disapprove 
shall not be deemed, inferred, or represented to be an approval of the proposal; 

G. sales of securities by an insurance holding corporation for purposes which do not include 
the financing, directly or indirectly, of an insurer; 

H. securities issued or proposed to be issued pursuant to any merger, consolidation, bulk re- 
insurance, conversion, or mutualization approved by the superintendent under Article 34 [Chap- 
ter 59A, Article 34 NMSA 1978] (domestic stock and mutual insurers) of the Insurance Code; or 

I. fractional share interests in stock of the issuer offered and sold for purpose of rounding out 
to whole shares in connection with any stock dividend or other distribution of shares to existing 
security holders of the issuer. 


History: Laws 1984, ch. 127, § 596. 


59A-35-8. Registration procedure. 


A. The person desiring to register a security under this article shall file with the superinten- 
dent a registration statement in form as prescribed and furnished by the superintendent appro- 
priate to the proposed offering. In prescribing the registration statement form the superintendent 
shall give due consideration to the circumstances of the offering, whether by a newly-formed do- 
mestic corporation or entity, whether covered by registration or other appropriate filing with the 
Securities and Exchange Commission under which an offering may be made of the securities, and 
to practices of administrators of state laws governing offer and sale of corporate securities relative 
to registration by coordination, or qualification, or upon notification. 

B. As to registrants in general the registration statement and documents PETE to fs filed 
therewith may, and as to newly-formed proposed insurers or newly-formed puss shall, require 
disclosure of: 

(1) name and address of proposed issuer, business in which engaged or to engage, business 
history and financial condition; f mag 

(2) name and residence address of each promoter, director, dfficer and other management 
personnel and ultimate controlling stockholder or owner of the issuer, insurer or registrant, to- 
gether with business experience, biographical information and proof of identity; 

(3) affiliates, if any, of registrant or issuer, business:in which engaged, financial condition, 
and material arrangements and transactions between such affiliates and registrant or issuer; : 

(4) use to be made of proceeds of proposed sale of securities; 

. (5) sunderwriting arrangements, if any, of the securities, or plan cielo which securities 
are proposed to be offered and sold, together with copies of contracts made or proposed to be made 
relating thereto; | 

(6) information proposed to be furnished offerees as shown by copy of any a pro- 
spectus or other printed information to be given offerees; 
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(7) management or agency contracts, whether or not exclusive, existing or proposed as to 
issuer or registrant; 
(8) . description of the securities, number and price thereof cilia to be sold and sedi 
costs; and : 
(9) such other reasonably pertinent information as required by the superintendent. 
C. When filed, the registration statement shall be accompanied by payment of the applicable 
filing fee as specified in Section 598 [59A-35-9 NMSA 1978] of this article. 


History: Laws 1984, ch. 127, § 597. 


59A-35-9. Registration fee. 


A. With filing of the registration statement the superintendent shall collect, and the registrant 
shall pay to the superintendent the applicable registration statement filing fee in amount as fol- 
lows: 

(1) for registration by coordination or similar thereto, one hundred dollars ($100); 
(2) for registration by notification or similar thereto, one hundred dollars ($100); 
(3) for registration by qualification or similar thereto, fee computed upon gross proposed 
offering price of all securities covered by the registration as follows: 
(a) one-tenth (1/10) of one percent of first million dollars ($1,000,000); and 
(b) _ one-twentieth (1/20) of one percent of amounts in excess of the first one million 
dollars ($1,000,000), 
_B. All such fees shall be deemed earned when paid and shall not be subject to refund. 


History: Laws 1984, ch. 127, § 598. 


59A-35-10. Issuance, denial of permit. 


A. The superintendent shall expeditiously examine a newly-filed registration statement and 
make such investigation of the registrant and related matters as he deems advisable. 

B. Unless the superintendent finds that the permit should be denied on any of the grounds 
stated in Subsection C of this section, he shall promptly issue to the registrant.a securities permit 
in appropriate form covering the offering of securities. 

C. The superintendent may deny a permit on the ground that: 

(1). the registration statement is incomplete and has not been completed within a reason- 
able time allowed therefor by the superintendent and communicated to the registrant; 

(2). the proposed sale or issuance of securities would be in violation of law; ) 

(3) the conditions or circumstances of the registrant or insurer, or the terms and condi- 
tions of the offering, would make the offering unfair or inequitable as to existing or proposed secu- 
rity holders or investors; 

(4) funds proposed to be secured by the offering are inadequate or excessive for the pur- 
poses intended; 

(5). proposed costs of the offering are excessive; 

(6) any of the individuals associated or to be associated in the registrant or insurer or 
any affiliate thereof, or the ultimate controlling stockholder or owner of the registrant, issuer or 
insurer is not of good reputation as to business affairs or financial responsibility; 

(7) the existing or proposed insurer would not be able to qualify for or continue to hold 
a certificate of authority to transact insurance in this state for any of the reasons stated in Sec- 
tion 59A-5-13 NMSA 1978; 

(8) if an insurance holding corporation, its plan of capitalization or security options or fi- 
nancing are such as would be prohibited under the Insurance Code as to a newly formed domestic 
stock insurer; 

(9) there is material variance, adverse to he registrant, as between information furnished 
by the registrant in the registration statement and that determined by the superintendent on 
investigation; | 
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(10) information proposed to be furnished investors is incomplete, untrue, or would tend 
to mislead; or 
(11) grant of the permit would be contrary to the best interest of the people of New Mexico, . 
for reasons stated in the order denying the permit. 
D. The superintendent shall deny the permit if the securities are of, or for financing, a foreign 
insurer not qualified for authority to transact insurance in New Mexico. 
E. The superintendent's order denying a permit shall state the grounds therefor and be de- 
livered to the registrant or mailed addressed to registrant at its address last of record with the 
superintendent. 


History: Laws 1984, ch. 127, § 599; 1987, ch. 259, § 23, Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-35-11. Terms of permit; compliance. 


A. Each such securities permit issued by the superintendent shall, or may, contain provisions, 
as applicable, as follows: 

(1) it shall state the securities which are to be offered, the number and selling price thereof; 

(2) it may require that the purchase price shall be payable in lawful money of the United 
States or in such other securities as may be specified by class or description in the permit; 

(3) it may require that all securities offered shall be offered and sold at the same price to 
all parties, subject, at the option of the registrant, as to subscriptions to be paid in installments, to 
a reasonable additional charge to cover expense and loss of interest earnings attributable to such 
installment subscriptions; 

(4) it shall limit the portion of funds received for the securities which may be used for or- 
ganization, securities sales and promotion expenses to such amount as the superintendent deems 
reasonably adequate under the proposed plan of sale, but in no event to exceed fifteen percent of 
such funds when and as actually received; 

(5) it may require the founders, promoters, fear par ater or other persons directly in- 
volved in the proposed insurer or offering to subscribe and pay for immediately and in cash, at 
the proposed public offering price, a reasonable proportion of the same securities, and to withhold 
resale, transfer, assignment, or encumbrance of securities so purchased for a reasonable period, as 
specified in the permit, after completion of the offering, except by an executor or administrator of 
the estate of a deceased purchaser; 

(6) it may prohibit, limit or control the granting of options to buy the securities or any of 
them for such reasonable period as is specified in the permit; 

(7) it may require impoundment of funds received on sale of the securities, after deduc- 
tion therefrom of applicable organization and sales expense as allowed under the permit, until the 
offering is completed, or, as to a proposed new insurer, the insurer has qualified for and received 
a certificate of authority to transact insurance as proposed in the registration statement, or for 
other reasonable period; 

(8) it may make reasonable requirements as to arenas reports, deposits and other 
matters as the superintendent deems advisable for protection of existing or prospective investors 
or policyholders; 

(9) it shall specify an expiration date of the permit. In the case of a proposed new domestic 
insurer, the expiration date shall be one (1) year from date of incorporation, subject to extension by 
the superintendent for an additional one year upon good cause shown; 

(10) it may require filing of a surety bond in adequate principal sum as determined by the 
superintendent for protection of investors or other reasonable purposes as specified by the super- 
intendent; and 

(11) it may contain other reasonable provisions which the superintendent deems advisable. 

B. The registrant and all associated or affiliated directors, officers, employees, agents, found- 
ers, promoters, incorporators, and representatives shall comply with the terms of the permit. 


History: Laws 1984, ch. 127, § 600. 
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59A-35-12. Permit as inducement. 


A. The granting of a securities. permit is permnissive only and shall not constitute an endorse- 
ment or approval by the superintendent or any, other agency or department of the) state of, New 
Mexico of any person or thing related to the offering of securities or constitute evidence of the 
completeness or accuracy of information presented in, any. prospectus or other sales publicity or . 
literature, or a recommendation of purchase of any securities offered. The existence of the permit 
shall not be advertised or used as an inducement in any.solicitation. 

B. Each permit issued by the superintendent shall state conspicuously in boldface, ie the 
substance of Subsection A of this section in terminology prescribed by the superintendent. 


History: Laws 1984, ch. 127, § 601; 1999, ch, 289, § in Subsection A, in the first sentence, after "superinten- 


28; 2018, ch. 74, § 31. dent", deleted "public regulation commission". 

The 2013 amendment, effective March 29, 2013, pro- The 1999 amendment, effective June 18, 1999, sub- 
vided that granting a securities permit is not an endorse- .. stituted "public regulation commission" for "corporation 
ment or approval by the superintendent of insurance; and commission, state insurance board" in the first sentence 

of Subsection A. 


59A-35-13. Public announcements of offering. 


A. No registrant, issuer, or other person proposing, to, sell in this state any securities, covered 
by a securities permit issued by the superintendent under this article shall publish or disseminate 
in this state in any manner any advertising, announcement or literature regarding the offering 
unless the proposed advertising, announcement or literature has first been filed with and,not dis- 
approved by the superintendent. 

B. .The proposed advertising, announcement or literature may be used after expiration of thirty 
(30) days after filing with the superintendent unless disapproved in writing by the superintendent 
within such thirty (30) day period. The superintendent shall disapprove any such advertising, an- 
nouncement, or literature if found by him to be untrue, misleading, or,likely to.deceive. the public. 
Failure of the superintendent to disapprove shall not, constitute or be,deemed,to constitute an ap: 
proval of the advertising, announcement or literature, .. wt 

C, The superintendent may. require insertion in,any such. advertising, announcement, or lite 
erature of a disclaimer similar to that required for securities permit under Section 601,[59A-35-12 
NMSA 1978] of this article in terminology prescribed or accepted by the superintendent. 


History: Laws 1984, ch. 127, § 602, _. Cross _references, — For treatment. of investment se- 
ee ~ curities in the Uniform Commercial Code, see 55-8-101 to 
55-8-511 NMSA 1978. 


59A-35-14. Modification, revocation of permit. 


The superintendent may for cause modify a securities permit'theretofore fonktreed’ and may we 
a hearing thereon revoke the permit for violation of law or the terms of the permit or any proper 
order of the superintendent, or for material misrepresentation or practices injurious to the rene 
interest in the offering or sale of the securities: 


History: Laws 1984, ch. 127, § 603. 
59A-35-15. Exclusive jurisdiction. 

Securities registered with the superintendent under this article shall not be subject to registra- 
tion or similar filing with any other governmental department or agency, or under any other law, 


of this state.. 


History: Laws 1984, ch. 127, § 604. 
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59A-35-16. Securities salespersons, license required. 


No person shall in this state solicit subscription to or purchase of any security covered by a se- 
curities permit issued under this article unless such securities salesperson is licensed therefor. If 
the security is not one to be issued by a newly-formed or proposed new domestic insurer or holding 
company proposing to acquire or form a domestic insurer, the license shall be one issued by the 
securities division of the department of financial institutions under the laws of this state applying 
to public offering and sale of securities in general; otherwise, the license shall be one issued by the 
superintendent under the provisions of this article. 


History: Laws 1984, ch. 127, § 605. 


59A-35-17. Qualifications, procedure for security salesperson license. 


A. Applicants for license as securities salesperson shall be qualified as follows: 

(1) be an individual not less than twenty-one years of age; 

(2) be honest and trustworthy, of good personal and business reputation and financially 
responsible; 

(3) take and pass an examination as given by the superintendent, reasonably testing the 
knowledge of the applicant of the securities to be sold, the responsibilities of a salesperson relative 
thereto and competence of the applicant to act as a securities salesperson; and  . 

(4) file with the superintendent along with application for license and thereafter maintain 
in force while so licensed, a surety bond issued by an authorized surety insurer or deposit of cash 
or cash-equivalent in lieu of the bond, in reasonable penal sum fixed by the superintendent but 
not less than ten thousand dollars ($10,000), for protection of the registrant, persons purchasing 
securities through the salesperson and the state of New Mexico and to assure i geeag with law 
and the applicable regulations of the superintendent. 

'B. Procedure for application for license, examination of applicant, issuance, terms, duration 
and suspension or revocation of license and related matters shall be as provided by applicable pro- 
visions of Chapter 59A, Article 11 NMSA 1978. Fee for license and examination shall be as fixed 
in Section 59A-6-1 NMSA 1978. 

C. This section shall not apply as to securities broker-dealers registered as such under the 
Securities Exchange Act of 1934, as amended, or as to securities the sale of which is underwritten 
(other than on a best efforts basis) by such a broker-dealer. 


History: Laws 1984, ch. 127, § 606; 1987, ch. 259, § 
24; 1999, ch. 272, § 20; 1999, ch. 289, § 29. 

Cross references. — For the federal Securities Ex- 
change Act of 1934, see 15 U.S.C. § 78a et seq. 

The 1999 amendment, effective June 18, 1999, in 
Subsection A, substituted "shall be qualified" for "must 
be qualified therefor", deleted "must" from the beginning 
of Paragraphs A(1) to A(4), deleted "resident in this state 


59A-35-18. Penalty for violation. 


and" following "an individual" in Paragraph A(1), and sub- 
stituted "securities" for "securites" near the end of Para- 
graph A(3). 

Laws 1999, ch. 272, § 20 and Laws 1999, ch. 289, § 29, 
both effective June 18, 1999, enacted identical amend- 
ments to this section. The section was set out as amended 
by Laws 1999, ch. 289, § 29. See 12-1-8 NMSA 1978. 


Any person violating any of the following provisions of this article shall upon conviction thereof 
be guilty of a felony punishable by a fine of not less than five hundred dollars ($500) or more than 


twenty thousand dollars ($20,000): 


A. Section 595 [59A-35-6 NMSA 1978] (registration of security, permit required); 

B. Subsection B of Section 600 [59A-35-11 NMSA 1978] (terms of permit; compliance); 
C. Section 601 [59A-35-12 NMSA 1978] (permit as inducement); 

D. Section 602 [59A-35-13 NMSA 1978] (public announcements of offering); and 

E. Section 605 [59-35-16 NMSA 1978] (securities salesmen, license required). 


History: Laws 1984, ch. 127, § 607. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 44 
C.J.S. Insurance §§ 96, 97. 
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ARTICLE 36 


Insider Trading in Equity Security of Domestic Insurer 


Sec. Sec. 

59A-36-1. "Equity security" defined. ~ §9A-36-5. Sales by dealers. 
59A-36-2, Ownership statements; filing. ' 59A-36-6. Arbitrage transactions: 
59A-36-3. Recovery of profits. 59A-36-7. Exemptions, 

59A-36-4, Sale and delivery. 59A-36-8. spe ens: 


59A-36-1. "Equity security" defined. 


The term "equity security" when used in this article means any stock or similar security; or any 
security convertible, with or without consideration, into such a security, or carrying any warrant 
or right to subscribe to or purchase such a security; or any such warrant or right; or any other 
security which the superintendent shall deem to be of similar nature and consider necessary or 
appropriate, by such rules and regulations as he may prescribe in. the public interest or for the 
protection of investors, to treat as an equity security. 


_iistory: Laws 1984, ch. 127, § 608. 


59A-36- 2. Ownership statements; filing: 


Busty person who is directly or indirectly the beneficial owner of more than ten percent of any 
class of any equity security of a domestic stock insurer, or who is a director or an officer of such 
insurer, shall file with the superintendent within ten (10) days after he becomes such beneficial 
owner, director or officer a statement, in such form as the superintendent may prescribe, of the 
amount of all equity securities of such insurer of which he is the beneficial owner; and within ten 
(10) days after the close of each calendar month thereafter, if there has:been a change in such 
ownership during such month, shall file with the superintendent a statement, in such form as the 
superintendent may prescribe, indicating his ownership at the close of the calendar month Bae 
such changes in his ownership as have occurred guns such calensie month, 


History: Laws 1984, ch. 127, § 609. 


59A-36-3. Recovery of profits. 


For the purpose of preventing the unfair use of information which may have been obtained by 
such beneficial owner, director or officer by reason of his relationship to such insurer, any profit 
realized by him from any purchase and sale, or any sale and purchase, of any equity security of 
such insurer within any. period of less than six (6) months, unless, such|security was acquired in 
good faith in connection with a debt previously contracted, shall inure to and be recoverable by the 
insurer, irrespective of any intention on the part of such beneficial owner, director or officer in en- 
tering into such transaction of holding the security purchased or of not repurchasing the security 
sold for a period exceeding six (6) months. Suit to recover such profit may be instituted at law or 
in equity in any court of competent jurisdiction by the insurer, or by the owner of any security of 
the insurer or by the superintendent in the name and in behalf of the insurer if the insurer shall 
fail or refuse to bring such suit within sixty (60) days after request or shall fail diligently to pros- 
ecute the same thereafter; but no such suit shall be brought more than two (2) years after the date 
such profit was realized. This section shall not be construed to cover any transaction where such 
beneficial owner was not such both at the time of the purchase and sale, or the sale and purchase 
of the security involved, or any transaction or transactions which the superintendent by rules and 
regulations may exempt as not comprehended within the purpose of this section. 


History: Laws 1984, ch. 127, § 610. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Proper 
measure and elements of recovery for insider shortswing 
transaction, 86 A.L.R. Fed. 16. 
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59A-36-4. Sale and delivery. 


No such beneficial owner, director or officer shall directly or indirectly sell any equity security of 
such insurer if the person selling the security or his principal: 

A. does not own the security sold; or 

B. if owning the security, does not deliver it against such sale within twenty (20) days thereaf- 
ter, or does not within five (5) days after such sale deposit it in the mails or other usual channels 
of transportation; but no person shall be deemed to have violated this section if he proves that 
notwithstanding the exercise of good faith he was unable to make such delivery or deposit within 
such time, or that to do so would cause undue inconvenience or expense. 


History: Laws 1984, ch. 127, § 611. 


59A-36-5. Sales by dealers. 


Section 610 [59A-36-3 NMSA 1978] (recovery of profits) of this article shall not apply to any pur- 
chase and sale, or sale and purchase, and Section 611 [59A-36-4 NMSA 1978] (sale and delivery) of 
this article shall not apply to any sale, of any equity security of a domestic stock insurer not then 
or theretofore held by him in an investment account, by a dealer in the ordinary course of his busi- 
ness and incident to the establishment or maintenance by him of a primary or secondary market 
(otherwise than on an exchange as defined in the Securities Exchange Act of 1934) for such secu- 
rity. The superintendent may, by such rules and regulations as he deems necessary or appropriate 
in the public interest, define and prescribe terms and conditions with respect to securities held in 
an investment account and transactions made in the ordinary course of business and incident to 
the establishment or maintenance of a primary or secondary market. 


History: Laws 1984, ch. 127, § 612. Cross references, — For the Securities Exchange Act 
of 1934, see 15 U.S.C. § 78a et seq. 


59A-36-6. Arbitrage transactions. 


This article shall not apply to foreign or domestic arbitrage transactions unless made in contra- 
vention of such rules and regulations as the superintendent may adopt in order to carry out the 
purposes of this article. 


History: Laws 1984, ch. 127, § 613. 


59A-36-7. Exemptions. 


Sections 609 [569A-36-2 NMSA 1978] (ownership statements - filing), 610 [659A-36-3 NMSA 1978] 
(recovery of profits) and 611 [59A-36-4 NMSA 1978] (sale and delivery) of this article ghall not ap- 
ply to equity securities of a domestic stock insurer if: 

A. such securities are registered, or are required to be registered, pursuant to Section 12 of the 
Securities Exchange Act of 1934; or if 

B. such domestic insurer does not have any class of its equity seiceriiicn held of record by one 
hundred (100) or more persons on the last business day of the year next preceding the year in 
which equity securities of the insurer would be subject to those provisions of this article referred 
to above except for the provisions of this Subsection B. | 


History: Laws 1984, ch. 127, § 614. Cross references. — For Section 12 of the Securities 
Exchange Act of 1934, see 15 U.S.C. § 781. 


59A-36- 8. Regulations. 


The superintendent may make such rules and 1 ragitatsahs as he nee advisable for execution 
of functions vested in him under this article, and may for such purpose classify domestic stock i in- 
surers, securities and other persons or matters within his jurisdiction. 


History: Laws 1984, ch. 127, § 615. 
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59A-387-1 INSURANCE CODE 59A-37-2 
ARTICLE 37 
Insurance Holding Companies 
Sec. Sec. | 


59A-37-1. Short title. 

59A-37-2. Definitions. 

59A-37-3. Subsidiaries of insurers. 

59A-37-4, Acquisition of control of or merger with domes- 


59A-37-18, Registration exemptions. 

59A-87-19, Disclaimer. 

59A-37-19,.1. Reporting of dividends to naasuiees 
59A-37-19.2, Information of insurers. 


tic insurer. '59A-37-20. Transactions with affiliates. 
59A-37-5. Contents of statement. 59A-37-21. Adequacy of surplus. 
59A-37-6. Approval by superintendent; review. 59A-37-22. Dividends and other distributions. 
59A-37-7. Mailings to shareholders; expenses. 59A-37-23. Examinations. 
59A-37-8. Exemptions. 59A-37-24. Confidential treatment. 
59A-37-9, Violations. 59A-37-25. Enforcement; voting securities; civil proceed- 
59A-37-10. Jurisdiction; consent to service of process. ings. 
59A-37-11. Registration of insurer member of holding 59A-37-26. Enforcement, criminal proceedings; penalty. 

company system. 59A-87-27. Receivership; recovery of distributions. 
59A-87-12. Registration; information; form. 59A-87-28. Suspension, revocation, noncontinuance of 
59A-37-13. .Materiality. certificate of authority. 
59A-37-14, Summary of registration. 59A-37-29. Acquisitions that would lessen competition, 
59A-37-15, Termination of registration. 59A-37-30. Enterprise risk filing. 
59A-87-16. Consolidated filing. 59A-37-31. Management of domestic insurers subject to 
59A-37-17,, Alternative registration. registration, 

59A-37-32. Supervisory colleges. 


59A-37-1. Short title. 
Chapter 59A, Article 37 NMSA 1978 may be cited as the "Insurance Holding Company Law", 


History: Laws 1984, ch. 127, § 616; 2014, ch. 59, § 28. 

The 2014 amendment, effective July 1, 2014, added 
the NMSA chapter and article for the Insurance Hold- 
ing Company Act; and at the beginning of the sentence, 
deleted "This article" and added "Chapter 59A, Article 37 
NMSA 1978", 

Severability. — Laws 2014, ch. 59, § 54 provided that 


ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


ANNOTATIONS 


dur, 2d Corporations § 35. 


if any part or application of the provisions of Laws 2014, 


59A-37-2. Definitions. 


As used in the Insurance Holding Company Law: 

A. "acquire" means to come into possession or control of, and "acquisition" means any agree- 
ment, arrangement or activity the consummation of which results in a person acquiring directly or 
indirectly the control of another person and includes the acquisition of voting securities or assets, 
bulk reinsurance and mergers; 

B. "affiliate" means a person that directly or indirectly is controlled by is under common con- 
trol with or controls another person; 

C,. "control" means the possession of the power to direct or cause the direction of the manage- 
ment and policies of a person, whether directly or indirectly, through the ownership of voting se- 
curities, through licensing or franchise agreements, by contract other than a commercial contract 
for goods or nonmanagement services, or otherwise, unless the power is the result of an official 
position with or corporate office held by an individual. Control shall be presumed to exist if any 
person, directly or indirectly, owns, controls, holds with the power to vote or holds proxies repre- 
senting ten or more percent of the voting securities of any other person. This presumption may 
be rebutted by a showing, in the manner provided by Section 59A-37-19 NMSA 1978, that control 
does not in fact exist. The superintendent may determine, after furnishing all persons in interest 
notice and an opportunity to be heard, that control exists in fact, notwithstanding the absence of 
a presumption to that effect, provided the determination is based on specific findings of fact in its 
support; 
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D. "enterprise risk" means an activity, a circumstance, an event or a series of events involv- 
ing one or more affiliates of an insurer that, if not remedied promptly, is likely to have a material 
adverse effect upon the financial condition or liquidity of the insurer or its whole insurance hold- 
ing company system and includes a situation that would cause a company action level event as 
defined in Section 59A-5A-4 NMSA 1978 or would cause the insurer to be in a hazardous financial 
condition as defined in Section 59A-41-24 NMSA 1978; 

E. “health maintenance organization" means a person that undertakes to provide or arrange 
for the delivery of basic health care services to enrollees on a prepaid basis; provided that "prepaid 
basis" may include the payment of copayments and deductibles by enrollees; 

F. "insurance holding company" is a person that controls an insurer; "insurance holding company 
system" means a combination of two or more affiliated persons, at least one of which is an insurer; 

G. "insurer" means a person that undertakes, under contract, to indemnify a person against 
loss, damage or liability arising from an unknown or contingent future event. The term does not 
include agencies, authorities or instrumentalities of the United States, its: possessions or terri- 
tories, the commonwealth of Puerto Rico, the District of Columbia, a state or any of its political 
subdivisions or a fraternal benefit society; 

H. "person" means an individual, corporation, association, partnership, joint stock company, 
trust, unincorporated organization or any similar entity or combination of entities; 

I. "securityholder" means the owner of any security of a person, including common stock, pre- 
ferred stock; debt obligations and any other security convertible into or evidencing the right to 
acquire any of the foregoing; 

J. "subsidiary" means an affiliate of a person controlled by the person either directly or indi- 
rectly through one or more intermediaries; and 

K, "voting security" means a certificate evidencing the mxtloedhin or indebtedness of a person, 
to which is attached a right to vote on the management or policymaking of that person and in- 


cludes any security convertible into or evidencing a right to acquire such a voting security. 


History: Laws 1984, ch. 127, § 617; 1993, ch. 320, § 
71; 1996, ch. 73, § 1; 1997, ch. 248, § 1; 1999, ch. 289, § 
30; 2014, ch. 59, § 29. 

The 2014 amendment, effective July 1, 2014, added 
definitions to expand regulatory requirements involved 
in holding company transactions; in the introductory. sen- 
tence, after "As used in", deleted "Chapter 59A, Article 37 
NMSA 1978" and added "the Insurance Holding Company 
Law"; in Subsection C, in the second sentence, after "to 
vote or halds", added "proxies representing"; added Sub- 
sections D and E; and deleted former Subsection J, which 
defined "health maintenance organization" to mean a 
person who provides or arranges for the delivery of basic 
health care services to enrollees on a prepaid basis, 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. . 

The 1999 amendment, effective June 18, 1999, de- 
leted "or a nonprofit medical and hospital service associa- 
tion" at the end of the definition of "insurer". 

The 1997 amendment, effective June. 20, 1997, in 
Subsection A, deleted "but is not limited to" following 


59A-37-3. Subsidiaries of insurers. 


"includes", inserted "through licensing or franchise agree- 
ments," near the middle of the first sentence of Subsection 
C, and made minor stylistic changes throughout the sec- 
tion, 

The 1996 amendment, added Subsection J and made 
stylistic changes. Laws 1996, ch, 73 contains no effective 
date provision, but, pursuant to N.M. Const., art. IV, § 23, 
is effective May 15, 1996, 90 days after adjournment of the 


‘legislature. See Volume 14 NMSA 1978 for "Adjournment 


Dates of Sessions of Legislature" table. 

The 1993 amendment, effective June 18, 1993, re- 
wrote the introductory language; added Subsection A; re- 
designated former Subsection A as Subsection B; deleted 
former Subsection B, which defined "business entity"; sub- 
stituted "Section 59A-37-19 NMSA 1978" for "Section 634 
of this article" in Subsection C; inserted "joint stock com- 
pany" in Subsection F; substituted "of that person" for 
"of that entity" in Subsection I; substituted "person" for 
"business entity" and "persons" for "business entities" 
throughout the section; and made minor stylistic changes 
throughout the section. 


A. Any domestic insurer, either by itself or in cooperation with one or more persons, may or- 
ganize or acquire one or more subsidiaries. A subsidiary may conduct any kind of business. Its 
authority to conduct one or more businesses shall not be limited by its status as a subsidiary of a 


domestic insurer. 


B. In addition to investments in common stock, preferred stock, debt obligations and other se- 
curities permitted pursuant to the Insurance Holding Company Law, a domestic i insurer may also 


invest: 
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(1) «in common stock, preferred stock, debt obligations and other securities of one or more 
subsidiaries; amounts that do not exceed the lesser of ten percent of the insurer's assets or fifty 
percent of the insurer's surplus:as regards policyholders; provided that after the investments,\the 
insurer's surplus as regards policyholders shall be reasonable in relation to the insurer's :outstand- 
ing liabilities and adequate to its financial needs. In calculating the amount of the investments, 
investments in domestic or foreign insurance subsidiaries and health maintenance organizations 
shall be excluded, and there shall be included: 

(a) total net money or other consideration-expended: and obligations assumed in the 
acquisition or formation of a subsidiary, including all organizational expenses and contributions to 
capital and surplus of the subsidiary whether or not:represented. byt the purchase of capital stock 
or issuance of other securities; and 

(b), all amounts expended in acquiring addibtonsl common “ea preferred stock, debt 
obligations and other securities and-all contributions to the capital or surplus of a subsidiary sub 
sequent to its acquisition or formation; 

(2) any amount in common stock, preferred stock, debt obligations and other securities of 
one or more subsidiaries engaged or organized to engage exclusively in the ownership and man- 
agement of assets authorized as investments for the insurer; provided that each subsidiary agrees 
to limit its investments in any asset so that the investments will not cause the amount of the total 
investment of the insurer to exceed any of the investment limitations specified in Paragraph (1) of 
this subsection or in Chapter 59A, Article 9 NMSA 1978 applicable to. the insurer: For the purpose 
of this paragraph, "the total investment of the insurer" includes: 

(a) any direct investment by the insurer in an asset; and 

(b) the insurer's proportionate share of any investment in an asset by a any subsidiary 
of the insurer, which shall be calculated by multiplying the amount af the subsidiary's investment 
by the percentage of the ownership of the subsidiary; or 

(3) .with the approval of the superintendent; any greater ablitent in common bucict pre- 
ferred stock, debt obligations or other securities of one or more subsidiaries; provided that after 
the investment, the insurer's surplus as regards policyholders will be reasonable in relation e ops 
insurer's outstanding liabilities and adequate to its financial needs. 

C. Investments in common stock, preferred stock, debt obligations or other. securities of pide 
iaries made pursuant to Subsection B of this section shall not be subject to any of the otherwise 
applicable restrictions or prohibitions contained 1 in'the Insurance Code applicable to the invest- 
ments of the insurer. 

D.... Whether any investment pursuant to Subsection B of this section meets the applicable re- 
quirements of that subsection shall be determined before the investment is made by calculating 
the applicable investment limitations as though the investment had already been made, taking 
into account the then outstanding principal balance on:all-previous investments in debt obliga- 
tions and the value of all previous investments in equity securities as’ of the day they, were made, 
net of any return of capital invested and not including dividends. 

KE. If an insurer ceases to control a subsidiary, it shall dispose of any investment made‘ init 
pursuant to this section within three ‘years from the time of the cessation of control or within 
such further time as the superintendent may prescribe, unless at any time after the investment 
is made, the investment meets the requirements for investment under any ranean section of the 
Insurance Code and the insurer has so notified the superintendent. 


History: 1978 Comp., § 59A-37-3, enacted by Laws sentence, deleted "engaged in the following kinds of busi- 
1993, ch. 320, § 72; 2001, ch. 90, § 2; 2014, ch. 59, § 30, ness" and added the second:and third sentences; in Sub- 

Repeals and reenactments. — Laws 1993, ch. 320, § section’ A, deleted former Paragraphs (1) through (12), 
72 repealed former 59A-37-3 NMSA 1978, as enacted by which listed the types of business transactions in which 
Laws 1984, ch. 127, § 618, relating to the purpose of Arti- subsidiaries were authorized to engage; in Subsection B, 
cle 37, and enacted a new section, effective June 18,1993... after “permitted pursuant to the", deleted "federal", and 

Cross references. — For the Securities Exchange Act after "insurer may also", added "invest": in Subsection B, 
of 1934, see 15 U.S.C. § 78a et seq. , Paragraph (1), in the first sentence, deleted "invest", ‘and 

For the Investment Company Act of 4940, see 15 U.S.C. in the second sentence, after "foreign insurance subsidiar- 
§ 80a-1 et seq. ies", added. "and health maintenance organizations"; in 

The 2014 amendment, effective July 1, 2014, removed , Subsection B, Paragraph (2), in the first. sentence, deleted 
restrictions on the type of subsidiaries a domestic i insurer "invest"; and in Subsection B, Paragraph (8), deleted “in- 
may organize or acquire; in Subsection A, after the first vest”. 

1100 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-37-4 INSURANCE HOLDING COMPANIES 59A-37-4 


Severability. — Laws 2014, ch. 59, § 54 provided: that data processing, accounting, claims, appraisal and collec- 
if any part or application of the provisions of Laws 2014, tion services" from the end of Paragraph A(7). 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. ANNOTATIONS 

The 2001 amendment, effective July 1, 2001, inserted ° “Am Tur. 2d. ALR. and C.)'S. references. — 18A 
"federal" preceding the act names in Paragraphs A(4), Am. Jur, 2d Corporationa 88 772, 773. 


A(5) and Subsection B, and deleted. "including, but. not 
limited to, actuarial, loss prevention, safety engineering, 


59A-37-4. Acquisition of control of or merger with domestic insurer. 


A. No person other than the issuer shall make a tender offer for or a request or invitation for 
tenders of, or enter into an agreement to exchange securities for, acquire, seek to acquire, in the 
open market or otherwise, a voting security of a domestic insurer if, after the consummation of it, 
the person would, directly or indirectly or by conversion or by exercise of any right to acquire, be 
in control of the insurer, and no person shall enter into an agreement to merge with or otherwise 
to acquire control of a domestic insurer unless, at the time any such offer, request or invitation 
is made or an agreement is entered into, or prior to the acquisition of the securities if no offer or 
agreement is involved, the person has filed with the superintendent and has sent to the insurer, 
and the insurer has sent to its shareholders, a statement containing the information required by 
Section 59A-37-5 NMSA 1978 and the offer, request, invitation, agreement or acquisition has been 
approved by the superintendent in the manner hereinafter prescribed. 

B. For the purposes of Sections 59A-37-4 through 59A-37-10 NMSA 1978, the superintendent 
shall identify the circumstances in which a person seeking to divest or acquire an interest of con- 
trol of a domestic insurer is required to obtain the superintendent's approval for the transaction. 
A person who controls a domestic insurer and seeks to divest its interest of control of the domestic 
insurer shall, at least thirty days prior to the cessation of control, file with the superintendent 
confidential notice of the proposed divestiture and give a copy of that notice to the insurer. Infor- 
mation contained in the notice shall remain confidential until the conclusion of the transaction if 
the superintendent has not determined that treating the information as confidential will interfere 
with the provisions of this section. This subsection does not apply to a statement filed pursuant to 
Subsection A of this section. 

C. For a transaction subject to Sections 59A-37-4 through 59A-37-10 NMSA 1978, the acquir- 
ing person shall file with the superintendent a pre-acquisition notice, which shall contain the 
information set forth in Paragraph (1) of Subsection C of 59A-37-29 NMSA 1978. The superinten- 
dent may subject a person who fails to file the notice required by this subsection to a fine of not 
more than fifty thousand dollars ($50,000). 

D, For the purposes of this section and Sections 59A-37-5 through 59A-37-10 NMSA 1978: 

(1) "domestic insurer" includes any other person controlling a domestic insurer unless the 
other person, as determined by the superintendent, is either directly or through its affiliates pri- 
marily engaged in business other than the business of insurance; and 

(2) "person" shall not include any securities broker holding, while in the performance of 
the broker's usual and customary broker's function, less than twenty percent of the voting securi- 
ties of an insurer, or of any person that controls an insurer. 


History: Laws 1984, ch. 127, § 619; 1993, ch. 320, § The 1993 amendment, effective June 18, 1993, in Sub- 
73; 2014, ch. 59, § 31. section A inserted "merge with or otherwise to" preceding 

The 2014 amendment, effective July 1, 2014, ex- "acquire control of a domestic insurer" near the middle of 
panded regulatory requirements involved in the sale or the subsection and substituted "Section 59A-37-5 NMSA 
divestiture of a controlling interest in a domestic insurer; 1978" for "Section 620 of this article"; designated the former 
provided for the filing of a notice of proposed divestiture second sentence of Subsection A as Subsection B; in pres- 
and a pre-acquisition notice; provided a penalty; in the ent Subsection B, added the paragraph "(1)" designation, 
catchline, after "control of", added "or merger with"; added substituted "person" for "business entity" in Paragraph (1), 
Subsections B and C; and in Subsection D, Paragraph (1), added "and", and added Paragraph (2); and deleted former 
after "unless the other person", added "as determined by Subsection B, which read: "This section does not apply as 
the superintendent". to merger, consolidation or bulk reinsurance of an insurer." 


Severability. — Laws 2014, ch. 59, § 54 provided that 


if any part or application of the provisions of Laws 2014, ANNOTATIONS 
ch. 59 is held invalid, the remainder or its application to Am. Jur. 2d, A.L.R. and Cw.S, references. — 44 
other situations or persons shall not be affected. - Q.S. Insurance § 131. 
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59A-37-5. Contents of statement. ‘type 


A. The statement to be filed with the munaumiaodact ide? Section 59A-37- 4 NMSA 1978 shall 
be made under oath or affirmation and shall contain the following information: 

(1) the name and address.of each person, hereinafter called "acquiring party", by whom or 
on whose behalf the merger or other acquisition of control referred to in Section 59A-37-4 NMSA 
1978 is to be effected and: i dill 

(a) if the acquiring party is an individual, the individual's principal occupation and 
all offices and positions held by the individual during the past five years and any conviction of 
crime other than minor traffic violations during the past ten years; or . 

(b) if the acquiring party is not an individual, a report of the nature of its business 
operations during the past. five years or for such lesser period as it and any of its predecessors 
shall have been in existence; an informative description of the business intended to be done by it 
and its subsidiaries; and a list of all individuals who are or who have been selected to become its 
directors or executive officers or who perform or will perform functions appropriate to such posi- 
tions. The list shall include, for each individual the information required by Subparagraph (a) of 
this paragraph; 

(2) the source, nature and amount of the consideration used or to be used in effecting the 
merger or other acquisition of control, a description of any transaction where funds were or are to 
be obtained for any such purpose, actucane any pledge of the insurer's stock or the stock of any of 
its subsidiaries or controlling affiliates and the identity of persons furnishing such consideration. 
However, where a source of such consideration is a loan made in the lender's ordinary course of 
business, the identity of the lender, shall remain confidential if the person filing the statement so 
requests; 

(3) fully audited financial information as to the earnings and financial condition of each 
acquiring party for the preceding five fiscal years of each acquiring party, or for such lesser period 
that the acquiring party and any of its predecessors shall have been in existence if less than five 
years, and similar unaudited information as of a date not earlier than ninety days prior to the date 
of the filing of the statement; 

(4) any plans or proposals that each acquiring party may have to liquidate the insurer, 
to sell its assets or merge or consolidate it with any other person, or to make any other material 
change in its business or corporate structure or management; 

(5) the number of shares of any security that each acquiring spvseny proposes to acquire, the 
terms of the offer, request, invitation, agreement or acquisition and a Statement as to the method 
by which the fairness of the proposal was determined; 

(6) the amount of each class of any security referred to in Section 59A-37-4 NMSA 1978 
that is beneficially owned or concerning which there is a right to acquire beneficial ownership by 
each acquiring party; 

(7) a full description of any contracts, arrangements or understandings with respect to 
any security referred to in Section 59A-37-4 NMSA 1978 in which any acquiring party is involved, 
including but not limited to transfer of any of the securities, joint ventures, loan or option arrange- 
ments, puts or calls, guarantees of loans, guarantees against loss or guarantees of profits, division 
of losses or profits or the giving or withholding of proxies. The description shall identify the per- 
sons with whom the contracts, arrangements or understandings have been entered into; 

(8), a description of the purchase of any security referred to in Section 59A-37-4 NMSA 
1978 during the twelve calendar months preceding the filing of the:statement by any acquiring 
party, including the dates of purchase, names of the pe sae and consideration paid or agreed 
to be paid; 

(9). ‘a description of any recommendations to purchase any security referred to in Sec- 
tion 59A-37-4 NMSA 1978 made during the twelve calendar months preceding the filing of the 
statement by any acquiring party or by anyone based upon interviews or at the suggestion of any 
acquiring party; 120 

(10) copies of all,tender offers for, requests or invitations for tenders of exchange offers for 
and agreements to acquire or exchange any securities referred to in Section 59A-37-4 NMSA 1978 
and, if distributed, of additional soliciting material relating thereto; 
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(11). the terms of any agreement, contract or understanding made with or proposed to be 
made with any broker-dealer as to solicitation of securities referred to in Section 59A-37-4 NMSA 
1978 for tender and the amount of any fees, commissions or other compensation to be paid to 
broker-dealers with regard thereto; 

(12) an agreement by the person required to file the: statement that the person will pro- 
vide, for as long as tse sion ate has control, an annual report pursuant to Section 59A-37-30 NMSA 
1978; 604 ) 

(18) néletowladgftion€l by the person required to file the statement that the person and_all 
subsidiaries within the person's control in the insurance holding company system will provide 
information to the superintendent por request and as necessary to evaluate the enterprise risk 
to the insurer; and 

(14) such additional sy ean as the superintendent may by rule or regulation pre- 
scribe as necessary. or appropriate for the protection of policyholders and securityholders of the 
insurer or in the public interest. 

B. If the person required to file the statement referred to in Section 59A-37-4 NMSA 1978 
is a partnership, limited partnership, syndicate or other group, the superintendent may require 
that the information called for by Subsection A of this section shall be given with respect to each 
partner of the partnership or limited partnership, each member of the syndicate or group and each 
person who controls.the partnersor member. If any partner, member or person is a corporation 
or the person required to file the statement referred to in Section 59A-37-4 NMSA 1978 is a cor- 
poration, the superintendent may require that the information called for by Subsection A of this 
section shall be given with respect to the corporation, each officer and director of the corporation 
and each person who is directly or indirectly the beneficial owner-of more than ten percent of the 
outstanding voting securities of the corporation. 

C. If any material change occurs in the facts set forth i in the statement filed with the superinten- 
dent and sent to the insurer pursuant to Section 59A-37-4 NMSA 1978, ansamendment setting forth 
the change, together with copies of all documents.and other material relevant to the change, shall be 
filed with the superintendent and sent to the insurer within two business days after the person learns 
of the change, and the insurer shall send the amendment to its shareholders without delay. 

D. If any offer, request, invitation, agreement, or acquisition referred to in Section 59A-37-4 
NMSA 1978 is proposed to be made by. means of a registration statement under the federal Securi- 
ties Act of 1933, as,amended, or in circumstances requiring the disclosure of similar information 
under the federal Securities Exchange Act of 1934, as amended, or under a state law requiring 
similar registration or disclosure, the person required to file the statement referred to in Sec- 
tion 59A-37-4,. NMSA 1978 may utilize such documents in furnishing the information called for by 
that statement, 


History: Laws'1984, ch. 127, §.620; 1993, ch, 320, § 
74; 2014, ch. 59, § 32. 


Cross references. — For the Securities Act of 1938, see ~* 


15 US.C, § 77a et seq. 
For the Securities Reatnnge Act of 1934, see 15 U.S.C. 
§ 78a et seq. 


The 2014 amendment, effective July 1, 2014, ex- 


panded regulatory requirements involved in the acqui- 
sition of a controlling interest in a domestic insurer; re- 
quired the person who seeks to acquire a domestic insurer 
to provide annual reports; in Subsection A, added Para- 
graphs (12) and (13); and in Subsection D, after "state- 
ment under the", added "federal", and after "information 
under the", added "federal". 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 


ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 

The 1993 amendment, effective June 18, 1993, “sub- 
stituted "Section 59A-37-4 NMSA 1978" for "Section 619 
of this article" throughout the section; in Subsection A, 
inserted "merger or other" in Paragraphs (1) and (2), sub- 
stituted "the acquiring party" for "such person" in Para- 
graphs (1)(a) and (1)(b), inserted "including any pledge of 
the insurer's stock, or the stock of any of its subsidiaries 
or controlling affiliates", inserted "if less than five years" 
in Paragraph (3), in Paragraph (5), deleted "referred to in 
Section 619 of this article" following both "security" and 
"acquisition" and substituted "determined" for "arrived 
at", inserted "or proposed to be made with" in Paragraph 
(11); added "without delay" at the end of Subsection C; 
and made stylistic changes throughout the section. 


59A-37-6. Approval by superintendent; review. 


A. The superintendent shall approve any merger or other acquisition of control referred to in 
Section 59A-37-4 NMSA 1978 unless, after a public hearing on it, the superintendent finds that: 
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(1) after the change of control, the domestic insurer would not be able to satisfy the re- 
quirements for the issuance of a certificate of nbs ey to write the line or lines of i insurance for 
which it is presently authorized; 

(2) the effect of the merger or other ReyAIETLibH of control would His ibe tiamtiedly to aditind 
competition in insurance in New Mexico or tend to create a monopoly in insurance. In applying 
this paragraph: 

(a) the informational requirements of Paragraph (1) of Bibercuon C of Section 59A- 
37-29 NMSA 1978 and the standards of Hees (1) of Subsection D of Section 59A-37-29 NMSA 
1978 apply; 

(b) the superintendent shall approve the merger ‘or Sahiiditine if the euberittandelat 
finds that any of the situations meeting the criteria provided in Paragraph (2) of Subsection D of 
Section 59A-37-29 NMSA 1978 exists; and 

(c) the superintendent may condition the ariroval of the merger or acquisition on the 
removal, to take place within a specified period of time, of the circumstances that seme the basis 
for disapproval; 

(8) the financial condition of any acquiring etree is such as might jcopubatze the financial 
stability of the insurer or prejudice the interests of its policyholders or the interests of ‘any remain- 
ing security holders’ who are unaffiliated with the acquiring party; — 

(4) . the plans or proposals that the acquiring party has to liquidate the insurer, sell its as- 
sets or consolidate or merge it with any other person, or to make any other material change in its 
business or corporate structure or management, are unfair and agin open to ee of 
the insurer and not in the public interest; 

(5) the competence, experience and integrity of those persons who would control the opera- 
tion of the insurer are such that it would not be in the interest of policyholders Aa the insurer and 
of the public to permit the merger or other acquisition of control; 

(6) the applicable provisions of Chapter 59A, Article 34 NMSA 1978 would be violated; or 

(7). the acquisition is likely to be hazardous or prejudicial to the insurance-buying public. 

B. The superintendent may retain at the acquiring party's expense any attorneys, actuaries, 
accountants and other experts not otherwise a part of the superintendent's staff that are reason- 
ably necessary to assist the superintendent to review the proposed acquisition of control. 

C. The superintendent shall ensure, by imposition of conditions, if necessary, that New Mexico 
charitable assets are protected and preserved for the benefit of the people of New Mexico. 

D. The public hearing held pursuant to Subsection A of this section shall be held oie ha 
thirty days after the statement required by Section 59A-37-4 NMSA 1978 is filed, and the 
superintendent shall notify the person filing the statement at least twenty days before the 
hearing. The person filing the statement shall notify the insurer, and other persons whom the 
superintendent designates, no fewer than seven days before the hearing. The superintendent 
shall make a determination within the sixty days before the effective date of the proposed 
transaction. At the hearing, the person filing the statement, the insurer, a person to whom no- 
tice of hearing was sent and any other person whose interests may be affected shall be entitled 
to present evidence, examine and cross-examine witnesses, offer oral and written arguments 
and conduct discovery proceedings according to the Rules of Civil Procedure for the District 
Courts [Rule 1-001 NMRA et seq.], All discovery proceedings shall conclude no later than three 
days before the public hearing. 

E.._ Ifthe proposed acquisition of control requires the approval of one or more insurance super- 
visory officials in other states, and if requested by the person filing the statement required by Sec- 
tion 59A-37-4 NMSA 1978, the public hearing held pursuant to Subsection A of this section may 
be conducted as a consolidated hearing. Within five days of a person's request for a consolidated 
hearing, that person shall file the statement referred to in Section 59A-37-4 NMSA 1978 with the 
national association of insurance commissioners. If the superintendent or an insurance supervi- 
sory official of another state elects not to participate in a consolidated hearing, then within ten 
days of receipt of the statement required by Section 59A-37-4 NMSA 1978, the superintendent or 
insurance supervisory official shall provide notice to the applicant of that person's election not to 
participate. A consolidated hearing shall be public and held within the United States before the 
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insurance supervisory officials of the states in which the insurers are domiciled. Participating in- 
surance supervisory officials shall hear and receive evidence, The superintendent may attend the 
hearing in person or by telecommunication. 

F. For the change of control of a domestic insurer, a determination by the superintendent that 
the person acquiring control of the insurer must maintain or restore the capital of the insurer to 
the level required by the laws and rules of New Mexico shall be made no later than sixty days after 
the date of notice of the change of control submitted pursuant to Subsection A of Section 59A-37-4 
NMSA 1978. 


History: Laws 1984, ch. 127, § 621; 1993, ch. 320, § The 1993 amendment, effective June 18, 1993, des- 


75; 1999, ch. 183, § 1; 2014, ch. 59, § 33. ignated the former introductory language, as Subsection 
The 2014 amendment, effective July 1, 2014, expanded A; in the introductory language in Subsection A, inserted 
regulatory requirements involved in the acquisition of a "merger or other" and substituted "Section 59A-37-4 
controlling interest in a domestic insurer; required the su- NMSA 1978" for "Section 619 of this article"; redesig- 
perintendent to consider factors that lessen competition; nated former Subsections A through E as Paragraphs (1) 
provided for public hearings by the superintendent and through (5) of Subsection A and added a Paragraph (6); 
by multistate insurance officials; in Subsection A, in the substituted "authorized" for "licensed" in Paragraph (1); 
introductory sentence, after “after a public hearing", de- inserted "merger or other" in Paragraph (2); substituted 
leted "thereon, he" and added "on it, the superintendent", "condition" for "position" in Paragraph (8); substituted 
in Subsection A, Paragraph (2), after "create a monopoly", "person" for "business entity" in Paragraph (4); inserted 
added "in insurance", and added the second introductory "merger or other" in Paragraph (5); added Subsection B; 
sentence; in Subsection A, Paragraph (2), added Subpara- and made stylistic changes throughout the section. 
graphs (a), (b) and (c); and added Subsections D, E and F. 
Severability. — Laws 2014, ch. 59, § 54 provided that ANNOTATIONS 
if any part or application of the provisions of Laws 2014, Am. Jur, 2d..A.L.R. and. Cal. references. 43. An. 
ch. 59 is held invalid, the remainder or its application to Jr) Qdustmance $8.69:-H6567) 
other situations or persons shall not be affected. 44 C.J.S, Insurance § 15 et seq. 


The 1999 amendment, effective June 18, 1999, added 
Subsection A(6), redesignated: former Subsection A(6) as 
Subsection A(7), and added Subsection C. 


59A-37-7. Mailings to shareholders; expenses. 


2 


All statements, amendments or other material filed pint atitt to Section 619 or 620 [59A-37-4 
or 59A-37-5 NMSA 1978] of this article, and all notices of public hearings held pursuant to Sec- 
tion 621 [59A-37-6 NMSA 1978] of this article shall be mailed by the insurer to its shareholders 
within five (5) days after the insurer has received ‘such statements, amendments, other material or 
notices. The expenses of mailing shall be borne by the person making the filing. As security for the 
payment of the expenses, the person shall file with the superintendent an acceptable bond or other 
deposit in an amount to be determined by the superintendent. 


History: Laws 1984, ch. 127, § 622. 


59A-37-8. Exemptions. i 
Sections 619 through 621 I59A-37- 4 through 59A-37-6 NMSA 1978] of this article shall not ap- 
ply to: 


A. any transaction which is subject to the provisions of Sections 582 and 585 [59A-34-36 and 
59A-34-39 NMSA 1978] of the Insurance Code dealing with the merger, consolidation or conver- 
sion of insurers; or 

B. any offer, request, invitation, agreement or acquisition which the superintendent by order 
shall exempt therefrom as: 

(1) not having been made or entered into for the purpose and not having the effect of 
changing or influencing the control of a domestic insurer; or 

(2) as otherwise not comprehended within the purpose of Sections 619 through 621 of this 
article. 


History: Laws 1984, ch. 127, § 628. 
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59A-37-9. Violations. 


‘INSURANCE CODE. — 


59A-37-11 


SER 


A. The following acts shall be violations of Sections.59A-37-4 through 59A-37-6 NMSA 1978; | 
(1) the failure.to file any statement, amendment. or,other material required.to be filed pur- 
suant to Section 59A-37-4 or 59A-37-5 NMSA 1978; or. 
(2),.the effectuation or any attempt to effectuate, an acquisition of pastel of,a domestic 
insurer unless the superintendent has given approval to it, 
B. The failure to timely file a registration statement, a summary of the mop phucn p statement 
or an enterprise risk filing required by Sections 59A-37-11 through 59A-37-19.2 NMSA 1978 and 
Section 59A-37-30 NMSA 1978 is a:violation of Sections 59A-37- ld through 59A-37-19.2 NMSA 


1978 and Section hahanies 30 NMSA 118. 


History: Laws 1984, ch, 127, § 624; 2014, ch. 59, § 34, 

The 2014 amendment, effective July 1, 2014, provided 
that failure to file a registration statement, a summary 
of a registration statement, or an enterprise risk filing is 
a violation of the Insurance Holdings Company Law; in 
Subsection A, after "Sections", deleted "619 through 621 
of this article’ and added "59A-37-4 through 59A-37-6 
NMSA 1978"; in Subsection A, Paragraph (1), after "filed 
pursuant, to", deleted "Sections 619 or 620 of this article" 


and added "Sections 59A-37-4 or 59A-37-5 NMSA 1978"; 


and. added, Subsection B. 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch, 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected, 


ANNOTATIONS 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 44 


C. JS. a §§ 96, 97, 


59A-37-10. Jurisdiction; consent to service of process. 


The courts of this state are hereby vested with jurisdiction over any person not resident, domi- 
ciled or authorized to do business in this state, who files a statement with the superintendent un- 
der Sections 619 through 622 [59A-37-4 through 59A-37-7 NMSA 1978] of this article, and over all 
actions involving such person arising out of violations of such sections, and each such person shall 
be deemed to have performed acts equivalent to and constituting an appointment by such person 
of the superintendent to be his true and lawful attorney upon whom may be served all lawful pro- 
cess in any action, suit.or proceeding arising out of a violation of such sections. Copies of all such 
lawful process shall be served on the superintendent and transmitted by registered or certified 
mail by the superintendent to such person at his address last of record with the superintendent. 
Service of process fee shall be paid at time of service on the superintendent. in amount specified in 
Section 101 [59A-6-1 NMSA 1978] (fee schedule) of the Insurance, Code. 


Cross ielavanana: -- For New Mexico's "long-arm" 
statute, see 38-1-16 NMSA 1978. 


History: Laws 1984, ch. 127, § 625. 


59A-37-11. Registration of insurer member of holding company system, 


A, Every insurer which is authorized to.do business in this state and which is a member of 
an insurance holding company system shall register with the superintendent, except a foreign 
insurer subject to disclosure requirements and standards adopted by statute or regulation in the 
jurisdiction of its domicile which are substantially similar to those contained in: 

(1) Sections 59A-37-11 through 59A-37-19,2 NMSA 1978; 
(2) Subsection A of [Section] 59A-37-20 NMSA 1978; 
(3) Sections 59A-37-21 and 59A-37-22 NMSA 1978; and 
(4) either: 
(a) Subsection B of Section 59A-37-20 NMSA 1978; or 
(b) a provision requiring each registered insurer to keep current the information re- 
quired to be disclosed in its registration statement by reporting all material changes or additions 
within fifteen days after the end of the month in which it learns of each change or addition. 

B, Any insurer which is subject to registration under this section shall register within fifteen 
days after it becomes subject to registration, and annually thereafter by the fifteenth day of April 
each year, unless the superintendent for good cause shown extends the time for registration, and 
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then within such extended time. The superintendent may require any authorized insurer which is 
a member of a holding company system and which is not subject to registration under this section 
to furnish a copy of the registration statement or other information filed by such insurer with the 
insurance regulatory authority of its domiciliary jurisdiction. 


“stake Laws 1984, ch. 127, § 626; 1993, ch. 320, § through 634 of this article" at the end of Subsection A; in 


76. Subsection B, in the first sentence, inserted "under this 
Bracketed material. — The bracketed material was section" and "and annually thereafter by the fifteenth 
inserted by the compiler and it is not part of the law. day of April each year", inserted."under this section" in 
The 1993 amendment, effective June 18, 1993, added the second sentence, and made minor stylistic changes 
the subsection designations; substituted the language throughout the subsection. 


following "similar to those contained in" for "Section 626 


59A-37-12. Registration; information; form. 


Every insurer subject to registration shall file a registration statement on a form and in a for- 
mat prescribed by the national association of insurance commissioners, which shall include: 

A. information about the current capital structure, general financing condition, ownership and 
management of the insurer and any person controlling the insurer; 

B. the identity of every current member of the insurance holding company system; 

C. the following agreements in force, relationships subsisting and transactions currently out- 
standing between such insurer and its affiliates: 

(1) loans, other investments or purchases, sales or exchanges of securities of the affiliates 
by the insurer or of the insurer by its affiliates; 

(2) purchases, sales or exchanges of assets; 

(3) transactions not in the ordinary course of business; 

(4) _ guarantees or undertakings for the benefit of an affiliate that result in an actual con- 
tingent exposure of the insurer's assets to liability, other than insurance contracts entered into in 
the ordinary course of the insurer's business; 

(5) all management and service contracts and all cost-sharing arrangements; 

(6) reinsurance agreements; 

(7) dividends and other distributions to shareholders; and 

(8) consolidated tax allocation agreements; 

D. information about any existing pledge of the insurer's stock, including stock of any sub- 
sidiary or controlling affiliate, for a loan made to any member of the insurance holding company 
system; 

E. if requested by the superintendent, financial statements of or within an insurance holding 
company system and its affiliates. Financial statements may include existing annual audited 
financial statements filed with the federal securities and exchange commission pursuant to the 
federal Securities Act of 1933, as amended, or the federal Securities Exchange Act of 1934, as 
amended. An insurer may satisfy the requirement to file financial statements pursuant to this 
subsection by providing the superintendent with the most recent parent corporation financial 
statements that have been filed with the securities and exchange commission; 

F. other matters concerning transactions between registered insurers and any affiliates as 
may be included from time to time in any registration forms ae aa or approved by the superin- 
tendent; 

G. statements that the insurer's board of directors oversees corporate governance and internal 
controls and that the insurer's officers or senior management have approved, implemented and 
continue to maintain and monitor corporate governance and internal control procedures; and 

H. other information required by a rule that was promulgated by the superintendent. 


History: Laws 1984, ch. 127, § 627; 1993, ch. 320, § The 2014 amendment, effective July 1, 2014, provided 

77; 2014, ch. 59, § 35. , for the filing of financial statements and assurances that 

Cross references. — For the federal Securities Act of “the insurer's board of directors oversees corporate gover- 

19388, see 15 U.S.C. 8§ 77a to 77aa. nance and internal controls; in the introductory sentence, 

For the federal Securities Exchange Act of 1934, see 15 after "statement on a form", deleted "provided by the su- 

U.S.C. § 78a et seq. perintendent" and added "and in a format prescribed by 
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the national association of insurance commissioners", and ‘The 1993. amendment, effective June 18, 1993, in 
after "which shall" deleted "contain current information , Subsection C, deleted "other than cost allocation arrange- 
about"; in Subsection A, at the beginning of the sentence, - ments based upon generally accepted accounting princi- 
added “information about", and after "information about  ~' ’ ples; and" at the end of Paragraph (5), deleted "covering 
the", added "current"; in Subsection B, after "identity of all or substantially all of one or more lines of insurance of 
every", added "current", in Subsection D, at the beginning the ceding company; and" at the end of Paragraph (6), and 
of the sentence, added "information about", and after "in- added Paragraphs (7) and (8); added Subsection D; and 
formation about any", added "existing"; and added Sub- redesignated former Subsection D as Subsection E. 
sections E, G and H. 

Severability. — Laws 2014, ch. 59, § 54 provided that risa ANNOTATIONS 
if any part or application of the provisions of Laws 2014, Am, Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
ch. 59 is held invalid, the remainder or its application to Jur, 2d Insurance § 61, 
other situations or persons shall not be affected. 44 C.J.S, Insurance § 20. 


59A-37-13. Materiality. 


No. information need be disclosed on the registration statement filed pursuant to Sec- 
tions 59A-37-4 and 59A-37-5 NMSA 1978 if such information is not material for the purposes 
of Sections 59A-37-1 through 59A-37-19 NMSA 1978. Unless the superintendent by,rule, regu- 
lation or order provides otherwise, sales, purchases, exchanges, loans or extensions of credit, 
investments or guarantees involving one-half of one percent or less of an insurer's admitted 
assets as of the most recent December 31 shall not be deemed material for the purposes of such 
section. ) 


History: Laws 1984, ch. 127, § 628; 2014, ch, 59, § 36. 59A-37-19 NMSA 1978", and in the second sentence, after 


The 2014 amendment, effective July 1, 2014, provided "investments", added "or guarantees", and after "admitted 
that guarantees of one-half percent or less of admitted assets as of", added "the most recent", and after "Decem- 
assets are not material; in the first sentence, after "filed ber 31", deleted "next preceding". 
pursuant to Sections", deleted "619 and 620 of this article" Severability. — Laws 2014, ch. 59, § 54 provided that 
and added "59A-37-4 and 59A-37-5 NMSA 1978", and af- if any part or application of the provisions of Laws 2014, 
ter "for the purposes of’, deleted "Section 626 through 634 ch. 59 is held invalid, the remainder or its application’ to 


of this article’ and added "Sections 59A-37-11 through other situations or persons shall not be affected. 


59A-37-14. Summary of registration. 


All registration statements shall contain a summary outlining all tama in the current registra- 
tion statement representing changes from the prior fecmauae statement. 


History: 1978 Comp., § 59A-37-14, enacted by Laws by Laws 1984, ch, 127, § 629, relating to amendments to 


1993, ch. 320, § 78. registration statements, and enacted a new section, effec- 
Repeals and reenactments. — Laws 1993, ch. 320, : tive June 18,1993, — 


§ 78 repealed former 59A-37-14 NMSA 1978, as enacted 


59A-37-15. Termination of registration. 


The superintendent shall terminate the registration of any insurer which demonstrates that it 
no longer is a member of an insurance holding company system. 


History: Laws 1984, ch. 127, § 630. 


59A-37-16. Consolidated filing. 


The superintendent may require or allow two or,more affiliated insurers subject to registration 
to file a consolidated registration statement. 


History: Laws 1984, ch. 127, § 631; 1993, ch, $20, § registration statement or their individual registration’ 
79. statements" at the end of the section and made.a stylistic 
The 1993 amendment, effective June 18, 1993, de- change. i 


leted "or consolidated reports amending their consolidated 
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59A-37-17. Alternative registration. |. 


The superintendent may allow an insurer which is authorized to do business in this state and 
which is part of an insurance holding company system to register on behalf of any affiliated in- 
surer which is required to register under Section 626. [59A-37-11 NMSA 1978] of this article, and 
to file all information and material required:to be filed under Sections 626 through 634 [59A-37-11 
through 59A-37-19 NMSA sally of nie article. | 


History: Laws 1984, ch. 127, § 632... 


59A-37-18. Registration exemptions. 


Sections 59A-37: 11 through 59A-37- 19.2. NMSA.1978 shall not apply to any insurer, informa- 
tion or transaction if and to the extent that the superintendent by rule, cima ee or order shall 
exempt the same from the prevasincel of such sections. 


History: Laws 1984, oh; 127, § 633; 1993, ch. 320, § 1978" for "Sections 626 through 634 of this artidie! at the 
80. beginning of the section. 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "Sections: 59A-37-11 through 59A-37-19.2 NMSA 


59A-37-19. Disclaimer. 


Any person may file with the superintendent a disclaimer of affiliation with any authorized in- 
surer or a disclaimer may be filed by the authorized insurer or any member of an insurance hold- 
ing company system. The disclaimer shall fully disclose all material relationships and bases for 
affiliation between the person and the insurer as well as the basis for disclaiming an affiliation. 
After a disclaimer has been filed, the insurer shall be relieved of any duty to register or report that 
may arise out of the insurer's relationship with the person unless and until the superintendent, 
within thirty days after the receipt of a complete disclaimer, disallows the disclaimer. The super- 
intendent shall disallow such a disclaimer only after furnishing all parties in interest with notice 
and opportunity to be heard and after making specific findings of fact to support the disallowance. 


History: Laws 1984, ch. 127, § 634; 2014, ch, 59, § 37. Severability. — Laws 2014, ch. 59, § 54 provided that 

The 2014 amendment, effective July 1, 2014, provided if any part or application of the provisions of Laws 2014, 
a thirty day period in which the superintendent may dis- _. ch. 59 is held invalid, the remainder or its application to 
allow a disclaimer; in the third sentence, after "until the other situations or persons shall not be affected. 


superintendent", added "within thirty days after the re- 
ceipt of a complete disclaimer". 


59A-37-19.1. Reporting of dividends to shareholders. 


Subject to the provisions of Section 59A-37-22 NMSA 1978, each registered insurer shall report 
to the superintendent all dividends and other distributions to shareholders within fifteen business 
days following the declaration thereof. 


History: 1978 eee § SUAS T-A0:1, enacted by 


59A-37-19.2. Information of insurers. 


Any person within an insurance holding company system subject to registration shall be required 
to provide complete and accurate information to an insurer, where such information is reasonably 
necessary to enable the insurer to comply with the provisions of Chapter 59A, Article 37 NMSA 1978. 

History: 1978 Comp., § 59A-37-19.2, enacted by 
Laws 19983, ch. 320, § 82. 
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59A-37-20. Transactions with affiliates. 


A. Transactions within a holding company system to which an insurer subject to registration 
is a party shall be subject to the following standards: 298 

(1) the terms shall be fair and reasonable; 

(2) agreements for cost-sharing services and management’shall ‘eniae the | provisions re- 
quired by rule promulgated by the superintendent; 

(8) charges or fees for services performed shall be reasonable; 

(4) expenses incurred and payment received shall be allocated to the insurer in conformity 
with customary insurance accounting practices consistently applied; 

(5) the books, accounts and records of each party to all such transactions shall be so main- 
tained as to clearly and accurately disclose the nature and details of the transactions, including 
such accounting information as is necessary to support the sejuitaganea capa of the charges or fees 
to the respective parties; and 

(6) the insurer's surplus as regards policyholders following any dividends or: distiiDations 
to shareholder affiliates shall be reasonable in relation to the insurer's Age ERT liabilities and 
adequate to its financial needs. . 

B. The following transactions involving a domestic insurer and any person in ite holding com- 
pany system, including amendments and modifications of affiliate agreements previously filed 
pursuant to this section that are subject to the materiality standards of this subsection, may not 
be entered into unless the insurer has notified the superintendent in writing of its intention to 
enter into such transactions at least thirty days prior thereto, or such shorter period as the super- 
intendent may permit, and the superintendent has not disapproved it within that period: 

(1) sales, purchases, exchanges, loans or extensions of credit, guarantees or investments, 
provided the transactions are equal to or exceed: | 

(a) with respect to nonlife insurers, the lesser of three percent of the insurer's admit- 
ted assets or twenty-five percent of surplus as regards policyholders as of the most recent Decem- 
ber 31; or 

(b) with respect to life insurers, three percent of the insurer's admitted assets as of 
the most recent December 31; 

(2) loans or extensions of credit to any person who is not an affiliate, where the insurer 
makes loans or extensions of credit with the agreement or understanding that the proceeds of the 
transactions, in whole or in substantial part, are to be used to make loans or extensions of credit 
to, to purchase assets of, or to make investments in, any affiliate of the insurer making the loans 
or extensions of credit, provided the transactions are equal to or exceed: 

(a) with respect to nonlife insurers, the lesser of three percent of the insurer's admit- 
ted assets or twenty-five percent of surplus as regards policyholders as of the most recent Decem- 
ber 31; or 

(b) with respect to life insurers, three percent of the insurer's aduutted assets as et 
December 31 next preceding; 

(3) reinsurance agreements or seat aie as to those agreements, beter reinsurance 
pooling agreements or agreements in which the reinsurance premium or a change in the insurer's 
liabilities, or projected reinsurance premium or a change in the insurer's liabilities in any of the 
next three years, equals or exceeds five percent of the insurer's surplus as regards policyholders, 
as of the most recent December 31, including those agreements that may require as consideration 
the transfer of assets from an insurer to a non-affiliate, if an agreement or understanding exists 
between the insurer and non-affiliate that any portion of such assets will be transferred to one or 
more affiliates of the insurer; 

(4) all management agreements, service contracts, tax allocation agreements, guarantees 
and cost-sharing arrangements; 

(5) guarantees made by a domestic insurer if the amount of the guarantee can be quanti- 
fied and is greater than one-half of one percent of the insurer's admitted assets or ten percent of 
surplus as regards policyholders as of the most recent December 31, whichever is less. A guaran- 
tee whose amount cannot be quantified is subject to the notice requirements of this subsection; 
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(6) direct or indirect acquisitions or investments in a person who controls the insurer or in 
an affiliate of the insurer in an amount that, together with its present holdings in the investments, 
exceeds two and one-half percent of the insurer's surplus as regards policyholders. Direct or in- 
direct acquisitions or investments in subsidiaries acquired pursuant to Section 59A-37-3 NMSA 
1978 or that are authorized pursuant to another section of the Insurance Code or in nonsubsidiary 
insurance affiliates that are subject to the provisions of the Insurance Holding wey bs Law are 
exempt from this requirement; and 

(7) any material transactions specified by regulation that the BPRS RTI AR determines 
may adversely affect the interests of the insurer's policyholders. 

Notice to the superintendent for amendments or modifications shall provide the reasons for the 
change and a description of the change's financial impact on the domestic insurer. Within thirty 
days after the termination of a previously filed agreement, a person shall notify the superinten- 
dent of that event. The superintendent shall respond by indicating the type of filing, if any, that 
the person must file. 

Nothing contained in this subsection shall be deemed to authorize or permit any transactions 
that, in the case of an insurer not a member of the same holding company system, would be other- 
wise contrary to law. 

C.. A domestic insurer may not enter into transactions that are part of a plan or series of like 
transactions with persons within the holding company. system ifthe purpose ,of those separate 
transactions isto, avoid the statutory threshold amount.and thus avoid the review that would 
occur otherwise. If the superintendent determines that such separate transactions were entered 
into over any twelve-month period for that purpose, the superintendent may exercise authority 
under Section 59A-37-26 NMSA 1978. 

D. The superintendent, in reviewing transactions pursuant to Subsection B of this section, 
shall consider whether the transactions comply with the standards set forth in Subsection A of 
this section and whether they may adversely affect the interests of policyholders. 

E. The superintendent shall be notified within thirty days of any investment of the domestic 
insurer in any one corporation if the total investment in the corporation by the insurance holding 


company system exceeds ten percent of the corporation's. voting securities, 


History: 1978 Comp., § 59A-37-20, enacted by Laws 
1993, ch. 320, § 83; 2014, ch. 59, § 38. 

Repeals and reenactments. — Laws 1993, ch. 320, § 
83 repealed former 59A-37-20 NMSA 1978, as enacted by 
Laws 1984, ch. 127, § 635, and enacted a new section, ef- 
fective June 18, 1993. 

The 2014 amendment, effective July 1, 2014, ex- 
panded the types of transactions with affiliates that are 
subject to review and.regulation by the superintendent; 
in Subsection A, added Paragraph (2); in Subsection B, in 
the introductory paragraph, after "holding company sys- 
tem", added "including amendments and modifications 
of affiliate agreements previously filed pursuant to this 
section that are subject to the materiality standards of 


this subsection"; in Subsection B, Paragraph (1), Subpara- ' 


graph (a), after "policyholders as of", added "the most re- 
cent", and.after "December 31", deleted "next preceding”; 
in Subsection B, Paragraph (1), Subparagraph (b), after 
“admitted assets as of ", added "the most recent", and af- 
ter "December 31", deleted "next preceding"; in Subsection 


59A-37-21. Adequacy of surplus. 


B, Paragraph (2), Subparagraph (a), after "policyholders 
as of", added "the most recent", and after "December 31", 
deleted "next preceding"; in Subsection B, Paragraph (3), 
after "agreements or modifications", deleted "thereto" 
and added "to those agreements, including reinsurance 
pooling agreements or agreements", after “insurer's li- 
abilities", added "or projected reinsurance premium or a 
change ‘in the insurer's liabilities in any of the next three 
years", after "policyholders, as of", added "the most re- 
cent", and after "December 31", deleted "next preceding"; 
in Subsection B, Paragraph (4), after "service contracts", 
added "tax allocation agreements, guarantees"; in Subsec- 
tion B, added Paragraphs (5) and (6); and in Subsection 
B, Paragraph (7), added the second paragraph beginning 
with "Notice". 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


For the purpose of this' article, in determining whether an insurer's surplus as regards policy- 
holders is reasonable in relation to the insurer's outstanding liabilities and adequate to its finan- 
cial needs, the following factors, among others, shall be considered: 

A. the size of the insurer as measured by its assets, capital and surplus, reserves, premium 
writings, insurance in force and other appropriate criteria; 

B. the extent to which the insurer's business is diversified among the several lines of insurance; 
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the number and size of risks insured in each.line of business; 10 J 

the extent of the geographical dispersion of the insurer's insured risks; 

the nature and extent of the insurer's reinsurance program;) 

‘the quality, diversification and liquidity of the insurer's investnient portfolio}! 

the recent past eos Sed gfe future trend in ‘the size eof the insurer's ari as regavd 
policyholders; | f 

H. the surplus as ape policyholders ginletdined by other comparable insurers;. 

I. the adequacy of the insurer's reserves;and .. «: 

J. the quality and liquidity of investments in wisbaithibinib) made celebs to Section 145 [59A- 
9-12 NMSA 1978] of the Insurance Code. The superintendent may treat any such investment as 
a disallowed asset for purposes of determining the adequacy of comedy asiregards Stina che 
whenever in his judgment such investment org stit ) igi 


DEO O 


teenietnreA Laws 1984, éhi 127, § 636. 


59A-37-22. TiO euats and other distributions. 


A. °No domestic stock insurer shall declare or distribute any dividend to shareholders, other 
than a pro rata distribution of any class of the'insurer's own securities, except out of earned sur- 
plus. For purposes of this section, "earned surplus" means the portion of the surplus that repre- 
sents the net earnings, gains or profits; after deduction of all losses, that have not been distributed 
to the shareholders as dividends or transferred to stated capital or capital surplus or applied to 
other purposes permitted by law, but does not include twenty-five percent of ot ign on ap- 
preciation of assets. 

B. No domestic insurer shall pay an enteebtdnansy dividend or ines any bier chirammallndy 
distribution to its shareholders until: 

(1) thirty days after the superintendent has received notice of the declaration thereof and 
has not within such period disapproved such payment; or 

(2) the superintendent’shall have approved such phymeht within the thirty-day seca 

C. For the purposes of Sections 59A-37-20 through 59A-37-22 NMSA 1978, an extraordinary 
dividend or distribution includes any dividend or distribution of cash or other property, whose fair 
market value together with that of other, dividends or distributions made within the preceding 
twelve months exceeds the lesser of ten percent of the insurer's surplus as regards policyholders 
as of the most recent December 31 or the net gain from operations of the insurer after dividends to 
policyholders and federal income taxes and before realized capital gains and losses, if the insurer 
is either a life insurer or a health maintenance organization, or the net income, if the insurer is not 
a life insurer or a health maintenance organization, not including realized capital gains, for the 
twelve-month period ending December 31 next preceding, but shall not include pro rata distribu- 
tions of any class of the insurer's own securities. . 

D. In determining whether a dividend or distribution is extraordinary: ' ! 

(1) an insurer other than a life insurer or a health maintenance organization may carry 
forward net income from the previous two calendar years that has not already been paid. out as 
dividends, which carry-forward shall be computed by taking the net income from the’second and 
third preceding calendar years, not including realized capital gains, less dividends paid in the sec- 
ond and immediate preceding calendar years; and 

(2) a life insurer or a health maintenance organization may carry forward net gains from 
operations, not including realized capital gains from the previous two calendar years, that have 
not already been paid out as dividends, which carry-forward shall be computed by taking the net 
gain from the second and third preceding calendar years, not including realized capital gains, less 
dividends paid in the second and immediate preceding calendar. years. 

E. Notwithstanding any other provision of law, an insurer may declare an extraordinary divi- 
dend or distribution that is conditioned upon the superintendent's approval thereof, and such a 
declaration shall confer no rights upon shareholders until the superintendent has: 

(1) approved the payment of the dividend or distribution; or 
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(2) not disapproved the payment within thirty days after the superintendent has received 
notice of the declaration. 


History: Laws 1984, ch. 127, § 637; 1993, ch. 320, § Subsection C, Laws 1996, ch. 78 contains no effective date 


84; 1996, ch. 73, § 2; 2014, ch. 59, § 39. . provision, but, pursuant to N.M;Const., art. IV, § 23, is 
The 2014 amendment, effective July 1, 2014, ex- effective May 15, 1996, 90 days after adjournment of the 
panded the limitation on extraordinary dividends or dis- legislature. 
tributions; in Subsection C, after "policyholders as of", The 1993 amendment, effective June 18, 1993, added 
added "the most recent", after "December 31", deleted Subsection A; redesignated former Subsection A as Sub- 
"next preceding", after "operations of the insurer", added section B; in Subsection B, substituted "No domestic in- 
"after dividends to policyholders and federal income taxes surer shall" for "No insurer subject, to registration under 
and before realized capital gains and losses", and after “or Sections 626 through 634 of this article shall" in the in- 
the net", deleted "investment"; and in Subsection D, Para- troductory language and made a'stylistic change; redesig- 
graph (1), after "from the previous", deleted "three" and nated former Subsection B as Subsection C; in Subsection 
added "two", after "income from the second" added "and", C, substituted "Sections 59A-37-20 through 59A-37-22 
after "income from the second and third", deleted "and NMSA 1978" for "Sections 635 through 637 of this arti- 
fourth", and after "dividends paid in the", deleted "third". cle", substituted "exceeds the lesser of ten percent of the 
Severability. — Laws 2014, ch, 59, § 54 provided that insurer's" for "exceeds the greater of ten percent of each 
if any part or application of the provisions of Laws 2014, insurer's", inserted "not including realized capital gains", 
ch. 59 is held invalid, the remainder or its application to and made stylistic changes; added Subsection D; redesig- 
other situations or persons shall not be affected. nated former Subsection C as Subsection E; in Subsection 
The 1996 amendment, inserted "or a health mainte- HK, substituted "conditioned" for "conditional" in the intro- 
nance organization" throughout Subsections C and D, and ductory language and made a stylistic change. 


inserted "either" following "insurer is" near the middle of 


59A-37-23. Examinations. 


A. Pursuant to general powers of investigation and examination vested in the superintendent 
under Chapter 59A, Article 4 NMSA 1978, the superintendent may order an insurer registered 
under Section 59A-37-11 NMSA 1978 to produce such records, books or other information papers _ 
in the possession of the insurer or its affiliates as are necessary to ascertain the insurer's financial 
condition, including the enterprise risk to the insurer by the ultimate controlling party, or by any 
entity or combination of entities within the insurance holding company system, or by the insur- 
ance holding company system on a consolidated basis or the insurer's compliance with the Insur- 
ance Company Holding Law. If the insurer fails to comply with the order, the superintendent may 
examine its affiliates to obtain the information. . 

B. The examination shall be conducted and otherwise be subject to applicable provisions of 
Chapter 59A, Article 4 NMSA 1978. . 

C. To determine compliance with the Insurance Holding Company Law, the superintendent 
may require that an insurer registered pursuant to Section 59A-37-11 NMSA 1978 produce in- 
formation not possessed by the insurer if the insurer can access that information through a con- 
tractual relationship, statutory obligation or other valid method. If the insurer cannot obtain the 
information that the superintendent requests, the insurer shall provide the superintendent with a 
detailed explanation of the reasons for that inability and the identity of the holder of information. 
If the superintendent believes that the explanation lacks merit, the superintendent may require, 
after notice and a hearing, that the insurer pay a penalty of five hundred dollars ($500) for each 
day that the production of information is delayed, or the superintendent may suspend or revoke 


the insurer's license. 


History: Laws 1984, ch. 127, § 638; 1993, ch. 320, § Severability. — Laws 2014, ch. 59, § 54 provided that 
85; 2014, ch. 59, § 40. if any part or application of the provisions of Laws 2014, 

The 2014 amendment, effective July 1, 2014, ex- ch. 59 is held invalid, the remainder or its application to 
panded the information that insurers are required to other situations or persons shall not be affected. 
provide concerning the financial condition of the insurer, _ The 1993 amendment, effective June 18, 1993, re- 
including the enterprise risk to the insurer; provided for wrote the first sentence in Subsection A; deleted former 
penalties; in Subsection A, in the first sentence, after "fi- Subsection B, relating to the circumstances under which 
nancial condition", deleted "or its" and added "including the superintendent exercised his power under Subsection 
the enterprise risk to the insurer by the ultimate con- A; redesignated former Subsection C as Subsection B; 
trolling party, or by any entity or combination of entities and substituted "Chapter 59A, Article 4 NMSA 1978" for 
within the insurance holding company system, or by the "Sections 48 through 58 of the Insurance Code" in Subsec- 
insurance holding company system on a consolidated ba- tion B, 


sis or the insurer's"; and added Subsection C. 
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59A-37-24. Confidential treatment. 


A. All documents, materials or other information in the possession or control of the office of 
superintendent of insurance.that are obtained by or disclosed to the superintendent or any other 
person in the course’of an examination or investigation made pursuant to Sections 59A-37-20 
through 59A-37-22 NMSA 1978, and all information reported pursuant to Section 59A-37-4 NMSA 
1978, shall be confidential and shall not be subject to the Inspection of Public Records Act [Chap- 
ter 14, Article 2 NMSA 1978]. - Nothing in this section shall be construed as a grant of privilege 
or confidentiality or a bar to production of that information by an insurer in a civil suit, whether 
or not the office of superintendent of insurance is a party; provided that the superintendent may 
use the documents; materials or other information in a regulatory or legal action brought in the 
course of the superintendent's official duties. The documents, materials or other information shall 
not be made public by the superintendent or any other person, except to insurance departments 
of other states, without the prior written consent of the insurer to which it pertains unless the su- 
perintendent, after giving the insurer and its affiliates that would be affected by them, notice and 
an opportunity to be heard, determines thatthe interests of the policyholders, shareholders or the 
public will be served by the publication of them, in which case the superintendent may publish all 
or any part of them in the manner the superintendent deems appropriate. 

B. Neither the superintendent nor a person who receives documents, materials or other in- 
formation while acting pursuant to the authority of the superintendent or with whom such docu- 
ments, materials or other information are shared pursuant to the Insurance Holding Company 
Law shall be permitted or required in a private civil action to testify on the confidential docu- 
ments, materials or information identified in Subsection A of this section. 

C. To assist in the performance of the superintendent's duties, the superintendent: 

(1) may share documents, materials or other information, including the confidential and 
privileged documents, materials or information subject to Subsection A of this section, with other 
state, federal and international regulatory agencies, with the national association of insurance 
commissioners, its affiliates or its subsidiaries and with state, federal and international law en- 
forcement authorities, including members of a supervisory college described in Section 59A-37-32 
NMSA 1978, if the recipient agrees in writing to maintain the confidentiality and privilege of the 
document, materials or other information and has cited 1 in writing the legal authority to maintain 
the confidentiality; 

(2) in the case of confidential and privileged documents, materials or information reported 
pursuant to Section 59A-37-30 NMSA 1978, and notwithstanding Paragraph (1) of this subsection, 
may share that information only with insurance supervisory officials of states that have statutes 
or regulations substantially similar to Subsection A of this section and that have agreed in writing 
not to disclose that information; 

(3) may receive documents, materials or information, including otherwise confidential and 
privileged documents, materials or information, from the national association of insurance com- 
missioners, its affiliates or its subsidiaries and from regulatory and law enforcement officials of 
foreign or domestic jurisdictions but shall maintain as confidential or privileged documents, mate- 
rials or other information received with notice or the understanding that the content is confiden- 
tial or privileged pursuant to the laws of the jurisdiction from which the information originates; 
and . 

(4) shall, pursuant to the Insurance Holding Company Law, enter into written agreements 
with the national association of insurance commissioners that govern the sharing and use of infor- 
mation, that are consistent with this subsection and that: 

(a) specify procedures and protocols for maintaining the confidentiality and ‘security 
of information shared with the national association of insurance commissioners, its affiliates or its 
subsidiaries, including procedures and protocols for the sharing between the national association 
of insurance commissioners and other state, federal or international regulators; © 

(b) provide that the superintendent retains ownership and governs the use ‘of infor- 
mation shared with the national association of insurance commissioners, its affiliates or its sub- 
sidiaries; . 
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(c) require that the national association of insurance commissioners promptly notify 
an insurer whose confidential information it possesses when that information i is the is ee of'a 
request or subpoena for disclosure or production; and | 

(d) require that, in a judicial or administrative action in which the intiiee associa: 
tion of insurance commissioners, its affiliates or its subsidiaries may be:required to disclose shared 
confidential information about the insurer, the national association ‘of insurance commissioners, 
its affiliates or its subsidiaries consent to intervention by the insurer. ©) 

D..-The sharing of information by the superintendent pursuant to the laitieralth Holding Com- 
pany Law is not a delegation of regulatory authority or rulemaking. The superintendent alone is 
responsible for the administration, execution and sj dn ipo a the provisions of the Insurance 
Holding Company Law. . 

E. The disclosure of documents, materials or shuffling Hie to the aire ibandint pursuant to 
this section or the sharing authorized by Subsection C of this section does not constitute a waiver 


of an applicable privilege or a claim of confidentiality. 


History: Laws 1984, ch. 127, § 639; 2014, ch. 59, § 41. 

The 2014 amendment, effective July: 1, 2014, clari- 
fied the terms of confidentiality and sharing of certain 
information under the control of the superintendent; in 
Subsection A, in the first sentence, after "All", deleted 
"information", after "All documents", deleted "and cop- 
ies thereof" and added "materials or other information in 
the possession or control of the office of superintendent 
of insurance that are", after "made pursuant to Sections", 
deleted "635 through 637 of this article" and added "59A- 
37-20 through 59A-37-22 NMSA,.1978", after "reported 
pursuant to Section", deleted "619 of this article" and 


be", deleted "given", after "NMSA 1978 shall be confiden- 
tial", deleted "treatment, shall not be subject to subpoena 
and" and added "and shall not be subject to the Inspection 
of Public Records Act", added the second sentence, and 
in the third sentence, added "The documents, materials 


- or other information", and after "superintendent.or any 


other person", added "except to insurance departments of 
other states"; added Subsections B, C,.D and E, 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


added "59A-37-4 NMSA 1978", after "NMSA 1978 shall 


59A-37-25. Enforcement; voting securities; civil proceedings. 


A, Whenever it appears to,the superintendent that, any insurer or any director, officer, em- 
ployee or agent thereof has committed or is about to commit a violation of Chapter 59A, Article 
37 NMSA.1978 or of any rule, regulation or order of the superintendent hereunder, the superin- 
tendent may apply to the district court for the county in which the principal office of the insurer 
is located or, if such insurer has no such office in this state, then to the district court for Santa Fe 
county, for an order enjoining the insurer or the director, officer, employee or agent thereof from 
violating or continuing to violate that article or any rule, regulation or order, and for such other 
equitable relief as the nature of the case and the interest of the insurer's polieyholders, creditors 
and shareholders or the public may require. 

B. No-security which is the subject of any agreement or arrangement regarding acquisition, or 
which is acquired or to be acquired, in contrayention of the provisions of Chapter 59A, Article 37 
NMSA 1978 or of any rule, regulation or order of the superintendent hereunder may be voted at 
any shareholders' meeting, or may be counted for quorum purposes, and any action of sharehold- 
ers requiring the affirmative vote of a percentage of shares may be taken as though such securities 
were not issued and outstanding; but no action taken at any such meeting shall be invalidated 
by the voting of such securities, unless the action would materially affect control of the insurer 
or unless the courts of this state have so ordered. If an insurer or the superintendent has reason 
to believe that any security of the insurer has been or is about to be acquired in contravention of 
the provisions of that article or of any rule, regulation or order of the superintendent hereunder, 
the insurer or the superintendent may apply to the district court for Santa Fe county or to the 
district court for the county in which the insurer has its principal place of business to enjoin any 
offer, request, invitation, agreement or acquisition made in contravention of Sections 59A-37-4 
through 59A-37-10 NMSA 1978, or any rule, regulation or order of the superintendent thereunder, 
to enjoin the voting of any security so acquired, to void any vote of such security already cast, at 
any meeting of shareholders, and for such other equitable relief as the nature of the case and the 
interests of the insurer's policyholders, creditors and shareholders or the public may require, 
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C,. In any case where a person has acquired or is proposing to acquire any voting securities in 
violation of Chapter 59A, Article 37 NMSA 1978 or any rule, regulation or order of the superin- 
tendent hereunder, the district court for the county in which the insurer has its principal place of 
business may, on such notice as the court deems appropriate, upon the application of the insurer 
or the superintendent, seize or sequester any voting securities of the insurer owned directly or 
indirectly by the person, and issue such orders with respect thereto as may be appropriate to ef- 
fectuate the provisions of that article. Notwithstanding any other provisions of law, for the purpose 
of that article, the situs of the 2 Roepe of the securities of domestic insurers shall be deemed to 
be inthis state. eli 


History: Laws 1984, ch. 127, § 640; 1993, ch. 320, § 
86 


The 1993 amendment, effective June 18, 1993, sub- 
stituted "Chapter 59A, Article 37 NMSA 1978" for "this 
article" in Subsections A, B, and C; substituted "that ar- 
ticle" for "this article’ near the end in Subsection A; in 
Subsection B, in the second. sentence, substituted "that 
article" for "this article" and substituted "Sections 59A- 
37-4 through 59A-37-10 NMSA 1978" for "Sections 626 


through 634 of this article"; in Subsection C, substituted 


"owned directly or indirectly by the person" for "owned 
directly by such person" in the first sentence and substi- 
tuted "that article" for "this article" in the first and second 
sentences. é 


ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. references. — 43 Am. 
Jur, 2d joreetenpes § 56, 


59A-37-26. Enforcement, criminal proceedings; penalty. 


A. Any insurer failing, without just cause, to file any registration statement as required in 
the Insurance Holding Company Law shall be required, after notice and hearing, to pay a penalty 
of fifty dollars ($50.00) for each day's delay, not to exceed a total penalty of ten thousand dollars 
($10,000). The superintendent may reduce the penalty if the insurer demonstrates to the super- 
intendent that the imposition of the penalty would constitute a financial hardship to the insurer. 

B. Every director or officer of an insurance holding company system who knowingly violates, 
participates in, or assents to, or who knowingly permits any officer or agent of the insurer’ to 
engage in transactions or make investments that have not been properly reported or submitted 
pursuant to Section 59A-37-11 NMSA 1978, Subsection B of Section 59A-37-20 NMSA 1978 or 
Section 59A-37-22 NMSA 1978, or that violate the Insurance Company Holding Law, shall pay, in 
their individual capacity, a penalty of not more than ten thousand dollars ($10,000) per violation, 
after notice and hearing before the superintendent. In determining the amount of the penalty, 
the superintendent shall take into account the appropriateness of the penalty with respect to the 
gravity of the violation, the history of previous violations and such other matters as justice may 
require. 

C. Whenever it appears to the superintendent that any insurer subject to the provisions of the 
Insurance Holding Company Law or any director, officer, employee or agent thereof has engaged 
in any transaction or entered into a contract that is subject to the provisions of Sections 59A-37-20 
through 59A-37-22 NMSA 1978 and that would not have been approved had the approval been 
requested, the superintendent may order the insurer to cease and desist immediately any further 
activity under that transaction or contract. After notice and hearing, the superintendent may also 
order the insurer to void any contracts and restore the status quo if the action is in the best inter- 
est of the policyholders, creditors or the public. 

D, Whenever it appears to the superintendent that an insurer or ‘any director, officer, employee 
or agent thereof has committed a willful violation of the Insurance Holding Company Law, the su- 
perintendent may cause criminal proceedings to be instituted in the district court for the county in 
which the principal office of the insurer is located or, if the insurer has no such office in the state, 
then in the district court for Santa Fe county against the insurer or the responsible director, officer, 
employee or agent thereof. Any insurer that willfully violates that law may be fined not more than 
twenty thousand dollars ($20,000). Any individual who willfully violates that law may be fined 
not more than ten thousand dollars ($10,000). 

E. Any officer, director or employee of an insurance holding company system who willfully and 
knowingly subscribes to or makes or causes to be made any false statements or false reports or false 
filings with the intent to deceive the superintendent in the performance of the superintendent's 
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duties under the Insurance Holding Company Law, upon conviction thereof, shall be imprisoned 
for not more than twenty years or fined not more than one million dollars ($1,000,000), or both. 
Any fines imposed shall be paid by the officer, director or employee in the officer's, director's or 
employee's individual capacity. 

F. Ifthe superintendent suspects that a person has violated a provision of Sections 59A-37-4 
through 59A-37-10 NMSA 1978, and if that violation prevents the full understanding of the en- 
terprise risk to the insurer by affiliates or by the insurance holding company system, the violation 
alone may provide the basis for disapproving dividends or distributions and for placing the insurer 
under an order of supervision in accordance with the Insurers Conservation, Rehabilitation and 


Liquidation Law [Chapter 59A, Article 41 NMSA 1978]. 


History: Laws 1984, ch. 127, § 641; 1998, ch. 320, § 
87; 2014, ch. 59, § 42. 

The 2014 amendment, effective July 1, 2014, authorized 
the superintendent to disapprove dividends or distribu- 
tions and to place insurers under supervision if the super- 
intendent suspects a person has violated provisions of the 
Insurance Holding Company Law; and added Subsection F. 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch, 59 is held invalid, the remainder or its application to 


The 1993 amendment, effective June 18, 1998, added 
Subsections A, B, and C; designated the former section as 
Subsection D; in Subsection D, in the first sentence, sub- 
stituted "committed a willful violation of Chapter 59A, Ar- 
ticle 87, NMSA 1978" for "committed a wilful violation of 
this article" and made a stylistic change, and rewrote the 
second and third sentences; and added Subsection E. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance §§ 59, 180. 


other situations or persons shall not be affected. 
R 44 C.J.S. Insurance §§ 96, 97. 


59A-37-27. Receivership; recovery of distributions. 


A. Whenever it appears to the superintendent that any person has committed a violation of 
Chapter 59A, Article 37 NMSA 1978 which so impairs the financial condition of a domestic insurer 
as to threaten insolvency or make the further transaction of business by it hazardous to its policy- 
holders, creditors, shareholders or the public, then the superintendent may proceed as provided in 
Chapter 59A, Article 41 NMSA 1978, to take possession of the property of such domestic insurer 
and to conduct the business thereof. 

B. If an order for liquidation or rehabilitation of a domestic insurer has been entered for any 
reason, the receiver appointed under such order shall have a right to recover on behalf of the insurer: 

., (1)... from any parent corporation or holding company or person or affiliate who otherwise 
controlled the insurer, the amount of distributions, other than distributions of shares of the same 
class of stock, paid by the insurer on its.capital stock; 

~, (2) any payment in the form of a bonus, termination settlement or extraordinary lump- 
sum salary adjustment made by the insurer or its subsidiary to a director, officer or employee; or 

.. (3),, any. payment on a surplus note entered into pursuant. to Section 59A-34-23 NMSA 
1978, where the distribution or payment pursuant to Paragraph (1), (2) or (3) of this subsection is 
made at any time during the two years preceding the petition for liquidation, conservation or reha- 
bilitation, as the case may be, subject to the limitations of Subsections C, D, and E of this section. 

C, No such distribution shall be recoverable if the parent or affiliate shows that when paid, the 
distribution was lawful and reasonable, and that the insurer did not know and could not reason- 
ably have known that the distribution might adversely affect the ability of the insurer to fulfill its 
contractual obligations, 

D,. Any person who was a parent corporation or holding company or a person who otherwise 
controlled the insurer or affiliate at the time such distributions were paid shall be liable up to the 
amount of distributions or payments under Subsection B of this section which the person received. 
Any. person who otherwise controlled the insurer at the time the distributions were declared shall 
be liable up to the amount of distributions he would have received if they had been paid immedi- 
ately. If two or more persons are liable with respect to the same distributions, they shall be jointly 
and severally liable. 

E.. The maximum amount recoverable under this section shall be the amount needed in excess 
of all other available assets of the impaired or insolvent insurer to pay the contractual obligations 
of the impaired or insolvent insurer and to reimburse any guaranty associations. 
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F.. To the extent that any person liable under Subsection D of this section is insolvent or oth- 
erwise fails to pay claims due from it pursuant, to this section, its parent corporation or holding 
company or person who otherwise controlled it at the time the distribution was paid pha be on 
for any resulting deficiency in the amount recovered cbse its subsidiary. . 


88... . B through F. 
The 1993 amendment, effective June 18, 1993, added ; ; 

the subsection "A" designation! in Subsection A, substi- ANNOTATIONS 

tuted "Chapter 59A, Article 37 NMSA 1978" for "this ar- Am. dur. 2d, A.L.R. and CWS. references, - 2143 Am. 

ticle" and substituted "Chapter 59A, Article 41 NMSA" for _ Jun'2d hans veda § 128, P 


44 C.J.S, Insurance § 200 et seq. 


History: Laws 1984, ch. 127, § 642; 1998, ch. 320, § =! "Article 41 of the hivifartos Code"; and added Subsectiaia 


59A-37-28. Sar aR te be revocation, noncontinuance of eextiiicare of 
authority. ; rod ctit 


Whenever it appears to the superintendent that any person has violated a provision of Chap- 
ter 59A, Article 37 NMSA 1978 which makes the continued operation of an insurer contrary to 
the interests of policyholders or the public, the superintendent may, after giving notice and an 
opportunity to be heard, suspend, revoke or refuse to continue the insurer's certificate of author- 
ity to do business in this state for such period as he finds necessary for protection of policyhold- 
ers or the public. Any such order shall be accompanied by specific findings of fact and conclu- 
sions of law. 


History: Laws 1984, ch, 127, § 648; 1993, ch. 320, § ANNOTATIONS 


89. 
The 1993 amendment, effective June 18, 1993, sub- Am. Jur. 2d, A.L.R, and C.J.S. references. — 43 Am. 
stituted "Chapter 59A, Article 37 NMSA 1978 which" for ‘Jur. 2d Insurance § 57. 


"this article and which" in the first sentence; and substi- © 44 C.J.S. Insurance §§ 96, 97. 
tuted "order" for "determination" in the second sentence. 


59A-37-29. Acquisitions that would lessen competition. 


A. As used in this section: 

(1) ‘“acquisition" means an agreement, arrangement or activity whose consummation re- 
sults in a person directly or indirectly acquiring the control of another person and includes ‘the 
acquisition of voting securities, the acquisition of assets, bulk reinsurance and mergers; and ~° 

(2) "involved insurer" includes an insurer that acquires or iS acquired, is affiliated ya an 
acquirer or acquired or is the result of amerger, 

B. Except as provided in this subsection, this section applies to an acquisition in which there is 
a change of control of an insurer authorized to do business in New Mexico. This section does not 
apply to: 

(1)’a purchase of securities made solely for investment purposes if the securities are not 
used by voting or otherwise to cause or attempt to cause the substantial lessening of competition 
in an insurance market in New Mexico. If a purchase of securities results in a presumption ‘of 
control as provided in Subsection C of Section 59A-37-2 NMSA ‘1978, this section applies ‘to the 
purchase unless the insurance supervisory official of the insurer's state of domicile accepts a dis- 
claimer of control or affirmatively finds that control does not exist and the domiciliary insurance 
supervisory official CORMITUTG ALES that SEIN RPE or tia aa finding to the superinten- 
dent; ~ 

~ (2) the aquisition of a person by adatvidk person when both persons are neither directly 
nor through affiliates primarily engaged in the business of insurance, if the acquisition would oth- 
erwise not be excluded from this section by the provisions of another paragraph of this subsection 
and if the acquiring party to the acquisition files with the superintendent a notification in accor- 
dance with Paragraph (1) of Subsection: # of this section at least ae, days prior to the ‘proposed 
effective date of the setitite Won, 3 


TUB 
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(3) the acquisition of an already affiliated person; ; 

(4) where "market" means the direct written insurance premium in New Mexico foe a line 
of business contained in the annual statement required to be filed by an insurer licensed to do 
business in New Mexico, an acquisition if, as an immediate result of the acquisition: 

(a) the combined market share of the involved insurers would not exceed five percent 
of the total market in any market; 

(b) no market share would increase; or 

(c) the combined market share of the involved insurers would not exceed twelve per- 
cent, and the market share would not increase by more than two percent, of the total market in 
any market; 

(5) an acquisition for which a pre-acquisition notification would be required by the provi- 
sions of this section solely because of its effect.on the ocean marine insurance line of business; and 

(6) an acquisition of an insurer whose domiciliary insurance supervisory official finds that 
the insurer is in failing condition, that there is no feasible way to improve the condition and that 
the benefit to the public of improving the insurer's condition through the acquisition exceeds the 
benefit to the public that would arise from not lessening competition; provided that the findings 
are communicated to the superintendent. by the domiciliary insurance supervisory official. 

C... An acquisition identified in Subsection B of this section may be subject to an order pursuant 
to Subsection E of this section, unless the acquiring person files a pre-acquisition notification and 
the waiting period has expired. The acquired person may file a pre-acquisition notification. The 
superintendent shall.treat.as confidential information submitted pursuant to this subsection in 
the same manner as provided in Section 59A-37-24 NMSA 1978. 

(1) Pre-acquisition notification shall contain the information and be in the form prescribed by 
the national association of insurance commissioners relating to the markets that, pursuant to Para- 
graph (4) of Subsection B of this section, subject the acquisition to the provisions of this section. The 
superintendent may require the submission of additional materials and information that the super- 
intendent deems necessary to determine whether the proposed acquisition, if consummated, would 
violate the competitive standard identified in Subsection D of this section. Among other materials, the 
superintendent may require the submission of an economist's opinion relating to the competitive im- 
pact of the acquisition in New Mexico along with an addendum addressing the economist's educational 
background, experience and ability.to render an informed opinion. 

(2) A waiting period shall begin on the date that the superintendent receives a pre- 
acquisition notification and shall end on the thirtieth day after the date of receipt or upon the 
superintendent's termination of the waiting period, whichever is earlier, Prior to the end. of the 
waiting period, the superintendent, through one request, may require the submission of additional 
information relevant to the proposed acquisition. A request for the submission of additional infor- 
mation shall trigger a new waiting period that begins on the date of receipt of the additional infor- 
mation and ends on the thirtieth day after that.receipt or upon the superintendent's termination 
of the waiting period, whichever is earlier. 

.D. The superintendent may enter an order pursuant to Subsection E of this section if there is 
substantial evidence that the acquisition may substantially lessen competition in a line of insur- 
ance in New Mexico or that the acquisition would tend to create a monopoly or if the insurer fails 
to file adequate information in compliance with Subsection C of this section. 

(1) In determining whether a proposed acquisition would violate the competitive standard 
identified in this subsection, the superintendent shall consider that: 

(a) an acquisition identified in Subsection B of this section that involves two or more 
insurers competing in the same market is prima facie evidence of a violation of the competitive 
standard: 1) if the market is highly concentrated and the involved insurers possess the following 
shares of the market: 


Insurer A Insurer B 

4% 4% or more 

10% 2% or more 

15% 1% or more; or 
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2) if the market is not highly concentrated and the involved insurers hosaciss the eroiriaee shares 
of the market: 


Insurer A | Insurer B 


5% rad ‘5% or more 
10% 4% or more - 
15% ' 3%:or more 
19% 1% or more; 


(b)’’ for the purposes of Subparagraph (a) of this dlvesragn a highly concentrated 
market is one in which the share of the four largest insurers is seventy-five percent or more of the 
market; the insurer with the largest share of the market shall be deemed to be Insurer A; a per- 
centage not shown in a table is interpolated in proportion to the percentages shown; and if more 
than two insurers are involved in the acquisition, exceeding the total of the two columns in the 
table is prima facie evidence of a violation of the competitive standard of this subsection; 

(c) ‘there is a significant trend toward increased concentration when the aggregate 
market share of a grouping of the largest insurers in the market, from the two largest to the eight 
largest, has increased by seven or more percent of the market over a period of time extending from 
any base year five to ten years prior to the acquisition up to the time of the acquisition.’ An ac- 
quisition or a merger identified in Subsection B of this section that involves two or more insurers 
competing in the same market is prima facie evidence of a violation of the competitive standard of 
this subsection if: 1) there is a significant trend toward increased concentration in the market; 2) 
an involved insurer is in a grouping of large insurers showing the requisite increase in the market 
share; and 3) another involved insurer's market is two percent or more; 

(d) for the purposes of this subsection: 1) "insurer" includes a company and a group 
of companies under common management, ownership or control; 2) "market" means the relevant 
product and geographical markets. In determining the relevant product and geographical mar- 
kets, the superintendent shall give due consideration to, among other things, existing definitions 
or guidelines promulgated by the national association of insurance commissioners and informa- 
tion submitted by the parties to the acquisition. In the absence of sufficient information to the 
contrary, the relevant product market is assumed to be the direct written insurance premium for 
a line of business, such line being that used in the annual statement required to be filed by insur- 
ers doing business in New Mexico, and the relevant geographical market is assumed to be New 
Mexico; and 3) the superintendent bears the burden of seh prima facie evidence of a violation 
of the competitive standard; and 

(e) an acquisition that is not prima facie svideahbe of a violation of the competitive 
standard pursuant to Subparagraphs (a) and (b) of this paragraph may establish the requisite 
anti-competitive effect based'on other substantial evidence. Using other substantial evidence, 
a party may establish the absence of the requisite anti-competitive effect for an acquisition that 
violates the competitive standard pursuant to Subparagraphs (a) and (b) of Paragraph (2) of this 
subsection. In making a determination pursuant to this subparagraph, the superintendent shall 
consider relevant factors, including: 1) market shares; 2) volatility of the ranking of market lead- 
ers; 3) the number of competitors; 4) concentration; 5) the trend of concentration in the coaaieere 
and 6) the ease of entry and exit into the market. 

(2) ‘An order shall not be entered pursuant to Subsection E of this section if: 

(a) the acquisition would yield substantial economies of ‘scale or economies in re- 
source utilization that cannot be feasibly achieved in another way and the benefit to the public 
that would arise from those economies would exceed the Se i 2 the ‘public pics would bahia 
from not lessening competition; or 

(b) the acquisition would substantially increase the iaepters of insurance and the 
benefits to the public of the increase would exceed the benefits to the public that would arise from 
not lessening competition. 

EK. Ifan acquisition violates the standards of this section, the superintendent may enter an or- 
der requiring an involved insurer to cease and desist from doing business in New Mexico with re- 
spect to the line or lines of insurance involved in the violation or an order denying the application 
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of an acquired or acquiring insurer for a license to do business in New Mexico. The superintendent 
shall only enter an order if notice of a hearing was issued before the end of the waiting period, but 
not less than fifteen days prior to the hearing, and the hearing has concluded. The superintendent 
shall not enter an order more than sixty days after the insurer filed with the superintendent pre- 
acquisition notification. A written decision by the superintendent that sets forth findings of fact 
and conclusions of law shall accompany an order. An order is void if the acquisition is not con- 
summated. After notice and a hearing, the superintendent may fine a person that violates a valid 
cease-and-desist order no more than ten thousand dollars ($10,000) per day of the violation or 
suspend or. revoke the person's license, or both. The superintendent may fine an insurer or other 
person that fails to make a filing required by this section and fails to demonstrate a good faith ef- 
fort to comply with a filing requirement no more than fifty thousand dollars ($50,000). 

F. Subsections B and C\of Section 59A-37-25 NMSA 1978 and’ Subsection A of Section 59A- 
37-27 NMSA 1978 do not apply to an acquisition identified in Subsection B:of this section. 


History: 1978 Comp., § 59A-37-29, enacted by Laws Severability, — Laws 2014, ch. 59, § 54 provided that 


2014, ch, 59, § 43. if any part or application of the provisions of Laws 2014, 
Effective Mates. — Laws 2014, ch. 59, §55 made Laws ch. 59 is held invalid, the remainder or its. application to 


2014, ch. 59, § 43 effective July 1, 2014, other situations or persons shall not be affected, 


59A-37-30. Enterprise risk filing. 


The person who predominantly controls an insurer that is subject to registration shall file an 
enterprise risk report each year, 'The report shall reflect that person's knowledge and belief of the 
material risks within the insurance holding company system that pose enterprise risk to the in- 
surer. The report shall be filed with the lead state insurance supervisory official of the insurance 
holding company. system and in compliance with the relevant procedures outlined in the financial 
analysis handbook Bette by the national association of insurance commissioners. 


History: 1978 Camp., § 59A-37-80, enacted by Laws Severability. — Laws 2014, ch. 59, § 54 provided that 
2014, ch. 59, § 44. if any part or application of the provisions of Laws 2014, 
Effective dates. — Laws 2014, ch, 59, § 55 made Laws ch. 59 is held invalid, the remainder or its application to 


2014, ch: 59,§ 44 effective July 1, 2014. other situations or persons shall not be affected. 


59A-37-31. Management of domestic insurers subject to registration. 


“A. The control’of a domestic insurer by a person does not relieve the insurer's officers and di- 
rectors of an obligation or a liability to which they are otherwise subject by law. An insurer shall 
be managed so that its SSPAEBe OperAuAg identity is consistent with the Insurance Holding Com- 
pany Law. | 

B. Nothing in this section precludes a domestic insurer from participating in a common man- 
agement function, a cooperative or the joint use of personne! if that participation meets the stan- 
dards of Subsection A of'Section 59A-37-20 NMSA 1978. | 

C. At least two-thirds of the directors and two-thirds of the members of each committee of the 
board of directors of a domestic insurer shall not be officers or employees of the insurer or of an 
entity that controls, is controlled by or is under common control with the insurer and shall not be 
beneficial owners of a controlling interest in the voting stock of the insurer or entity. At least one 
person in that group of two-thirds of the directors shall be present prior to the transaction of busi- 
ness at a meeting of the board of directors or a committee of the board of directors. 

D. The board of directors of a domestic insurer shall establish at least one committee composed 
solely of directors who are not officers or employees of the insurer or of an entity that controls, is 
controlled by or is under common control with the insurer and who are not beneficial owners of a 
controlling interest in the voting stock of the insurer or entity. The committee or committees shall; 

(1).. nominate the candidates for director, who shall be elected by the shareholders or poli- 
cyholders; 
(2) evaluate the performance of officers deemed to be principal offiosie of the insurer; and 
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(8) recommend to the board of directors the selection and compensation of the eS 
officers. : 

E, The provisions of Suibseotions C and D of this section do not apply'to a dunftdstiod insurer if 

the person controlling the insurer, such as an insurer, a mutual insurance holding company or a 
publicly held corporation, has a board of directors and committees of the board of directors that 
meet the requirements of Subsections C and D of this section. 
- KF. Aminsurer whose: annual direct written and assumed premium, excluding premiums re- 
insured with the federal crop insurance corporation and the national flood insurance program, 
is less than three hundred million dollars ($300,000,000) may apply tothe superintendent for a 
waiver from the requirements of this section. An insurer whose circumstances are unusual may 
apply to the superintendent for a waiver from the requirements of this section. In determining 
whether the insurer qualifies for a waiver, the superintendent may consider, among other factors, 
the insurer's type of business entity, the volume of its business written, the availability of qualified 
board members and its ownership or organizational structure. 


History: 1978 Comp., § 59A-37-31, enacted by Laws Severability. — Laws 2014, ch. 59, § 54 provided that 


2014, ch. 59, § 45. if any part or application of the provisions of Laws 2014, 
Effective dates. — Laws 2014, ch. 59, § 55 made Laws ch. 59 is held invalid, the remainder or its application to 


2014, ch. 59, § 45 effective July 1, 2014. other situations or persons shall not be affected. 


59A-37-32. Supervisory colleges. 


A. In order to determine compliance with the Insurance Holding Company Law by an insurer 
registered pursuant to Section 59A-37-11 NMSA 1978, the superintendent may participate in a 
supervisory college for a domestic insurer that is part of an insurance holding company system 
with international operations. Concerning a supervisory college, the superintendent may: 

(1) initiate its establishment; 

(2) clarify its membership and the participation of other supervisors; 

(3) \ clarify its functions and the role of other regulators, including the establishment of a 
group-wide supervisor; 

(4) coordinate its ongoing activities, including planning meetings, supervision and pro- 
cesses for information sharing; and 

(5) establish a crisis management plan. 

B. A registered insurer subject to this section shall pay the reasonable expenses, including 
for travel, associated with the superintendent’ s participation in a supervisory college pursuant to 
Subsection C of this section. A supervisory college may be convened as a temporary or permanent 
forum for communication and cooperation between the regulators charged with the supervision of 
the insurer or its affiliates. The superintendent may establish a regular assessment to the insurer 
for the payment of these expenses. 

C. In order to assess the business strategy, financial position, legal and regulatory position, 
risk exposure, risk management and governance processes of an insurer, and as part of the ex- 
amination of individual insurers pursuant to Section 59A-37-23 NMSA 1978, the superintendent 
may participate in a supervisory college with other regulators charged with the supervision of the 
insurer or its affiliates, including other state, federal and international regulatory agencies. The 
superintendent may enter into agreements in accordance with Subsection. C of Section 59A-37-24 
NMSA 1978 that provide the basis for cooperation between the superintendent and the other 
regulatory agencies and the activities of the supervisory college. Nothing in this section shall del- 
egate to the supervisory college the authority of the superintendent to regulate or supervise the 
insurer or its affiliates within its jurisdiction. 3 


History: 1978 Comp,, § 59A.37- 32, enacted by Laws “Severability, — Laws 2014, ch. 59, § 54 provided that 
2014, ch. 59, § 46. if any part or application of the provisions of Laws 2014, 
Effective dates. — Laws 2014, ch. 59, § 55 made Laws ch, 59 is held invalid, ‘the remainder or its application to 
2014, ch. 59, § 46 effective July 1, 2014. other situations or persons shall not be affected. 
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ARTICLE 38 


Lloyds Plan Automobile Insurance 


Sec. 

59A-38-1. Lloyds Plan automobile insurance authorized. 
59A-38-2, Approval of policies; attorney-in-fact. 
59A-38-3. Application for certificate of authority. 
59A-38-4, Cash or security deposit. 

59A-38-5. Surplus required. 

59A-38-6. Limit on volume of insurance written. 
59A-38-7, Determining solvency; investments. _ 


Sec. 


-§9A-38-8. Distribution of profits; how determined. 


59A-38-9.. _ Impairment. . . 

59A-38-10. Withdrawal of underwriters. 

59A-38-11. Lloyds Plan insurance producers; licensing. 
59A-38-12. Lloyds Plan an "insurer". 

59A-38-13, Illegal transactions; penalty, 

59A-38-14. Venue of action. 


59A-38-1. Lloyds Plan automobile insurance authorized. 


A. Individuals, partnerships or associations of individuals, hereby designated underwriters, 


are authorized to make or write fire, theft, collision and comprehensive insurance on motor ve- 
hicles, on the Lloyds Plan, by executing articles of agreement expressing their purpose so to do and 
complying with the requirements of this article. 

B. Insurers formed under this article are authorized to transact vehicle insurance as defined 
in Section 113 [59A-7-7 NMSA 1978] of the Insurance Code if they meet the capital fund require- 
ments specified in Section 83 [59A-5-16 NMSA 1978] of the Insurance Code and other reasonably 


applicable requirements for domestic stock vehicle insurers formed and qualified under the Insur- 


ance Code. 


History: Laws 1984, ch. 127, § 644. 
Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references, — 43 Am. 
Jur, 2d Insurance §§ 21, 55. 
Combining or "stacking" of "no fault" or personal injury 


Combining or "stacking" medical payment provisions 
of automobile liability policy or policies issued by one or 
more insurers to one insured, 29 A.L.R.4th 49. 

Validity and construction of automobile insurance 
provision or statute automatically terminating coverage 
when insured obtains another policy providing similar 
coverage, 61 A.L.R.4th 1180. 

46A C.J.S. Insurance § 1709 et seq. 


protection (PIP) coverages in automobile liability policy or 
policies, 29 A.L.R.4th 12. 


59A-38-2. Approval of policies; attorney-in-fact. 


All forms of policies proposed to be issued shall, before the issuance thereof, be approved by the 
superintendent. Such policies may be executed by an attorney-in-fact, which attorney-in-fact may 
be an individual, partnership or corporation, authorized by and acting for such underwriters un- 
der power of attorney. The principal office of the attorney-in-fact shall be located in New Mexico at 
such place as shall be designated by the underwriters in their articles of agreement. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S,. references. — 44 Am. 
Jur, 2d Insurance § 1901. 
46A C.J.S. Insurance §§ 1712, 1720, 1721. 


History: Laws 1984, ch. 127, § 645. 


59A-38-3. Application for certificate of authority. 


The attorney-in-fact shall file with the superintendent an application for certificate of author- 
ity as provided in Section 88 [59A-5-21 NMSA 1978] of the Insurance Code and also accompa- 
nied by: 

A. the name of the attorney-in-fact, the name under which policies or contracts of insurance 
are to be made, and the title under which the business is to be conducted, which title shall contain 
the name of Lloyds; . 


1123 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-38-4 INSURANCE CODE 59A-38-6 


the location of the principal office of the attorney-in-fact; 
a copy of each form of policy or contract by which such insurance is to be effected; 
the classes of vehicle insurance to be issued; ’ 
a copy of the articles of agreement entered into Gotertend edederteds themselves and the 
sitorntay dint -fact; 
F. the names and addresses of all underwriters, whose number shall not be less than five (3); 
G. a statement that executed contracts or bona fide applications to be concurrently effective 
have been made for the issuance of not less than one hundred (100) separate policies of i camsandegioa 
and 
H. an instrument’ executed by each and all of the underwriters especially empowering the 
attorney-in-fact and the superintendent of insurance to accept service of process for each and all of 
the underwriters in any action on any policy or contract of insurance. 


HOO 


History: Laws 1984, ch 131, § 646, | ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.8. rererences. — 43 Am. 
Jur. 2d faked cB § 55, 
46A C.J,S, Insurance §§ 1710, 1719, 1728. 


59A-38-4. Cash or security deposit. pereay 


Prior to issuance of certificate of authority applicll for, the attorney-in-fact or sin deRinriters shall 
deposit with the state treasurer through the superintendent for the benefit of all policies and 
insurance contracts issued covering risks in this state, the sum of twenty-five thousand dollars 
($25,000) in cash or securities of like value to be approved by the superintendent; or, in lieu of 
deposit of cash or securities, the ‘attorney-in-fact may file with the state treasurer through the 
superintendent a surety bond issued by an authorized surety insurer, in penal sum. of twenty- 
five thousand dollars ($25,000) and in form as prescribed by the attorney general of New Mexico, 
conditioned for the benefit of all such policies and insurance contracts. Any such deposit shall be 
subject to the applicable provisions of Article 10 [Chapter 59A, Article 10 NMSA 1978] (adminis- 
tration of deposits) of the Insurance Code. 


History: Laws 1984, ch. 127, § 647. ANNOTATIONS ~— asinilog 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
dur, 2d Ingurance 8§ 52, 63; 44 Am. Jur. 2d Insurance 88 
1857, 1858. 

46A C.J.S. Insurance § 1717. 


59A-38-5. Surplus required. 


The superintendent shall not issue or continue a certificate of authority as toa Lloyds Plan un- 
derwriters under this article unless it has initially and thereafter maintained a surplus, over all li- 
abilities, of admitted.assets in amount of not less than fifty thousand dollars ($50,000), The initial 
such surplus as contributed to the attorney-in-fact shall consist of cash or of securities approved 
by the superintendent, and shall include the amount of cash, securities, or surety bond deposited 
pursuant to Section 647 [59A-38-4 NMSA 1978] of this article. 


History: Laws 1984, ch. 127, § 648. ANNOTATIONS 


~ Am. Jur. 2d, at R. end C.J.S. 1isaxtree — 43 Am. 
dur, 2d Insurance § 62, 
46A C.J.S. Insurance §§ 1710, 1719. 


59A-38-6. Limit on volume of insurance written. 


A. A Lloyds Plan underwriters shall not assume nor write insurance on risks in this state or 
for New Mexico residents which produces a net premium income in excess of ten (10) times the 
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underwriters’ surplus. If at any time insurance in force produces a net premium income greater 
than ten (10) times such surplus, the underwriters shall not write any new insurance business 
until they can do so without exceeding such limit of net premiums to surplus, 

B. While the underwriters’ surplus is in amount not less than the minimum amount of ¢apital 
funds (paid-in capital stock) required to be maintained under the Insurance Code by a domestic 
stock insurer transacting the same kind of insurance, the limit upon volume of business written 
otherwise applicable under this action shall not apply. 

C. Ifin the superintendent's judgment the underwriters have effected and maintain reinsur- 
ance or other contracts with insurers authorized to transact insurance in this state, and which 
reduces the net insurance risk retained by the underwriters so that their operations are safe and 
solvency not endangered, then the superintendent may continue the certificate of authority to the 
underwriters without regard to the limitation upon volume of insurance business in force other- 
wise provided for in this section. 


History: Laws 1984, ch. 127, § 649. ; Cross references, — For the Insurance Code; see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-38-7. Determining solvency; investments. 


A. In determining solvency of a Lloyds Plan underwriters there shall be considered all funds 
contributed to the guaranty fund by the underwriters and funds:accumulated from insurance 
business transacted and held for the underwriters by the attorney-in-fact. Underwriters shall be 
deemed solvent when the admitted assets meet the requirements of this article, after, deducting 
from gross admitted assets all outstanding liabilities, including reserve liabilities; and when the 
guaranty fund, at least to the minimum required amount, is unimpaired. 

B. Funds of underwriters shall be invested.in such property and securities as are eligible un- 
der Article 9 [Chapter 59A, Article 9 NMSA 1978] (investments) of the Insurance Code for invest- 
ment of funds of a domestic stock insurer authorized to transact the same kind of insurance. 


History: Laws 1984, ch, 127, § 650. ANNOTATIONS 


Am. Jur, 2d, A.L.R. and CwJ.S, references. — 43 Am. 
Jur, 2d Insurance § 126. 


59A-38-8. Distribution of profits; how determined. 


No profits out of a Lloyds Plan insurance operation shall accrue to an underwriter or underwrit- 
ers except on the basis of his or their actual investment in cash or eligible securities, and no such 
profits shall be paid except out of surplus and in proportion to such investment. Such surplus shall 
be determined by the superintendent in the following manner: 

A. he shall charge as liabilities the same reserves as are required of authorized stock insurers 
transacting the same kind of insurance; 

B. he shall allow the surplus deposits of underwriters as an asset, except that if an under- 
writer's premium deposit is due and unpaid for ninety (90) days, the premium deposit shall first 
be charged against such surplus; 

C. the surplus deposits of underwriters shall not be charged as liabilities; , 

D. all premium deposits due and unpaid for a period not exceeding ninety (90) days shall be 
allowed as assets; and 

E. the amount of surplus shall otherwise be determined in accordance with similar determina- 
tion, as applicable, of the surplus of other authorized stock and mutual insurers. 


History: Laws 1984, ch. 127, § 651. 44 O.J.S. Insurance § 85 et seq.; 46A C.J.S. Insurance §§ 
17,1723. 
ANNOTATIONS bisa) 


Am. Jur, 2d, A.L.R. and C.J.S, references. — 43 Am. - 
Jur. 2d Insurance §§ 57, 68. 
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59A-38-9. Impairment. 


A. Whenever it is found by the superintendertt that. the minimum surplus required of a Lloyds 
Plan underwriters under this article has become impaired, the superintendent shall immediately 
give notice to the attorney-in-fact to. appear and show cause why the certificate of authority of the 
attorney-in-fact, should not be revoked; and if within thirty (30) days from the giving of such notice 
the impairment has not been made good by the underwriters or the attorney-in-fact or otherwise, 
the superintendent shall forthwith revoke the certificate of authority. 

B. Ifthe attorney-in-fact or other person makes any advancement of funds to make good the 
impairment of surplus, the claim for funds.so. advanced shall as.to assets.be deferred to claims for 
losses, under policies.or insurance contracts. 


C. Ifthe impairment of surplus is not made good within the time prescribed, the superinten- 


dent, in addition to revocation of the certificate of authority, shall commence delinquency proceed- 
ings against the underwriters as provided for as to insurers in general under Article 41 [Chap- 
ter 59A, Article 41 NMSA 1978] (conservation, rehabilitation, liquidation).of the Insurance Code. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. Ls 43 Am. 
Jur. 2d Insurance’§ 68;.44 Am, Jur, 2d Insurance §§ 1857 
to 1867. 


History: Laws 1984, ch, 127, § 652. 


59A-38-10. Withdrawal of Givaseweivany 


If the underwriters of a Lloyds Plan insurance operation desire to withdraw from the insurance 
business they may do so if and when they-have satisfied the superintendent that adequate provi- 
sion has been made through reinsurance or otherwise for payment of all unpaid losses and for 
reinsurance of all outstanding risks of New Mexico residents or covering property located in New 
Mexico. Upon being so:satisfied the superintendent shall release any bond of the attorney-in-fact 
and release to the underwriters the deposit and remaining assets. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R, and C.J.S. references, — 43 Am. 
Jur, 2d Insurance § 68; 44 Am, Jur. 2d Insurance §§ 1857 
to 1867. 


History: Laws 1984, ch. 127, § 653. 


59A-38-11. Lloyds Plan insurance producers; licensing. 


The provisions of the Insurance Code as to qualifications, appointment, licensing and regulation 
of insurance producers apply neither to the attorney-in-fact at Lloyds nor to a salaried representa- 
tive of Lloyds who receives no commission, but do apply to any insurance producer who receives 
any commission. 


History: Laws 1984, ch. 127, § 654; 2016, ch. 89, § 65. 


Cross references. — For the Insurance Code, see 59A-.- 


1-1 NMSA 1978:and notes thereto. 

The 2016 amendment, effective July 1, 2017, replaced 
"agent" and "solicitor" with "insurance producer" through- 
out the section; and after "Lloyds nor to", deleted "the" 
and added "a". 


59A-38-12. Lloyds Plan an "insurer". 


Severability. — Laws 2016, ch. 89, § 71 provided that 
if any part or application of Laws 2016, ch. 89 is held in- 


valid, the remainder or its application to other situations 


or persons shall not be affected, 
ANNOTATIONS 


| Ami Jur. 2d, A.L.R. and C.J.S. references. — Agents 
or brokers, public regulation or control, 10 A.L.R.2d 950. 


For the purposes of the Insurance Code a Lloyds Plan insurance operation is subject to appli- 
cable provisions of this code, and may be therein referred to as an "insurer". 


History: Laws 1984, ch. 127, § 655. 


Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 
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59A-38-13. Illegal transactions; penalty. 


Any attorney-in-fact of Lloyds Plan underwriters or representative of such attorney-in-fact who 
exchanges or solicits or negotiates the exchange of any automobile insurance contract without 
compliance by the attorney-in-fact with the provisions of this article, shall be deemed guilty of a 
misdemeanor and upon conviction shall -be punished by a fine of not .to exceed five thousand dol- 
lars ($5,000). 


_ History: Laws 1984; ch. 127, § 656. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance § 180. 


59A-38-14. Venue of action. 


Actions against the attorney-in-fact or underwriters of a domestic Lloyds Plan insurance opera- 
tion may be brought either in the county in which the person or property insured is resident or 
located, or in which the attorney-in-fact has his principal office or place of business in this state. 


History: Laws 1984, ch. 127, § 657. 


ARTICLE 39 

Reciprocal Insurers 
Sec. Sec. 
59A-39-1. "Reciprocal" insurance defined. 59A-39-14. Contributions to insurer, 
59A-39-2, Scope of chapter; existing insurers. 59A-39-15. Financial condition; method of determining. 
59A-39-3. Insuring powers of toad ntaae 59A-39-16. Who may be subscribers. 
59A-39-4. Name; suits. 59A-39-17. Subscribers’ advisory committee, 
59A-39-5, Attorney. 59A-39-18. Subscribers liability. 
59A-39-6, Organization of rapimenealt insurer. 59A-39-19. Subscribers’ liability on judgment. 
59A-39-7. Certificate of authority. 59A-39-20. Assessments. 
59A-39-8. Power of attorney. 59A-39-21.. Time limit for assessments. ©: 
59A-39-9. Modifications... 59A-39-22,. Aggregate liability. 
59A-39-10. Attorney's bond. 59A-39-23, Nonassessable policies. 
59A-39-11. Deposit in lieu of bond. 59A-39-24, Subscribers' share in assets. 
59A-39-12, Action on bond: eet 59A-39-25. Merger or conversion. 
59A-39-13. Service of procéss; judgment, 59A-39-26, Impaired reciprocals. 


59A-39-1. "Reciprocal" insurance defined. 


As used inthe Insurance Code, "reciprocal" insurance is that resulting from an interchange 
among persons, known as "subscribers," of reciprocal agreements of indemnity, the interchange 
being effectuated through an attorney-in-fact common to all such persons, 


ANNOTATIONS 


‘Ar Jur. 2d, A:L.R. and C.J.S. references. — 43 Am: 
Jur. 2d Insurance §§ 77 to 83. 


History: Laws 1984, ch. 127, § 658. 
Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-39-2. Scope of chapter; existing insurers. 


A. All authorized reciprocal insurers shall be governed by ae sections of this article not ex- 
pressly made applicable to domestic reciprocals. 

B. After the effective date of the Insurance Code existing Mathorized Lace gE insurers shall 
comply, with the provisions of this article, and shall make such amendments to their subscribers' 
agreement, power of attorney, policies and other documents and accounts and perform such other 
acts as may be required for such compliance. 
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History: Laws 1984, ch. 127, § 659. 


Compiler's notes. — Laws 1984, ch. 127, § 999 made 
the Insurance Code effective January 1, 1985, 


59A-39-3. Insuring powers of reciprocals. 


A. ‘A reciprocal insurer may, upon qualifying therefor as provided for by the Insurance Code, 
transact any kind or kinds of insurance defined by the Insurance Code other than life or title in- 


surances. 


B. Such an insurer may purchase reinsurance upon the risk of any subscriber, and may grant 
reinsurance as to any kind of insurance.it is authorized to transact direct. 


History: Laws 1984, ch. 127, § 660. 


59A-39-4. Name; suits. 


A reciprocal insurer shall: 


Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


A. ae and use a business name. The name shall include the word "reciprocal" or "interin- 


surer," or "interinsurance," or "exchange," or 
and 
B. sue and be sued in its own name. 


History: Laws 1984, ch. 127, § 661. 


59A-39-5. Attorney. 


"underwriters," or 


"underwriting," or "association"; 


A. "Attorney", as used in Chapter 59A, Article 39 NMSA 1978, refers to the attorney-in-fact of 
a reciprocal, insurer. The attorney may be an individual, firm or corporation. 


B. The attorney of a foreign reciprocal insurer, which insurer is duly authorized to transact 
insurance in this state, shall not, by virtue of the discharge of its duties as such attorney with 
respect to the insurer's transactions in this state, be thereby deemed to be doing business in this 
state within the meaning of any laws of this state applying to foreign persons, firms or corpora- 
tions. 

C. The subscribers and the attorney-in-fact comprise a reciprocal insurer and single entity for 
the purposes of the Insurance Premium Tax Act [7-40-1 through 7-40-10 NMSA 1978] and Sec- 
tions 59A-6-3 through 59A-6-6 NMSA 1978 as to all operations under the insurer's certificate of 


authority. 


History: Laws 1984, ch. 127, § 662; 2018, ch. 57, § 22. 

The 2018 amendment, effective January 1, 2020, pro- 
vided that subscribers of reciprocal agreements and the 
attorney-in-fact of a reciprocal insurer comprise a single 
entity for purposes of the Insurance Premium Tax Act and 
certain sections of the NMSA 1978; in Subsection A, af- 
ter "as used in", deleted "this article" and added "Chap- 
ter 59A, Article 89 NMSA 1978"; in Subsection C, after 
"for the purposes of", added "the Insurance Premium Tax 
Act", and after "Sections", deleted "102 to 106 (premium 
tax and related provisions), inclusive, of the Insurance 
Code" and added "59A-6-3 through 59A-6-6 NMSA 1978". 


Temporary provisions, — Laws 2018, ch. 57, § 30 pro- 
vided that: 

A. On January 1, 2020, all personnel directly involved 
with the audit and collection of the taxes imposed pur- 
suant to the New Mexico Insurance Code prior to the ef- 
fective date of this act, functions, appropriations, money, 
records, furniture, equipment and other property of, or 
attributable to, the financial audit bureau of the office of 
superintendent of insurance shall be transferred to the 
taxation and revenue department. 

B. On January 1, 2020, no contractual obligations of 


the office of superintendent of insurance shall be binding . 


on the taxation and revenue department. 


59A-39- 6. Organization of reciprocal i insurer. — 


A. Tsilein tye ve (25) or more persons domiciled in this state may organize a demaebitit reciprocal 
insurer and make application to the superintendent for § a certificate of authority to transact insur- 


ance, 
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B. The proposed attorney shall fulfill the requirements of and shall execute and file with the 
superintendent when applying for a certificate of authority a declaration setting forth: 

(1) the name of the insurer; 

(2) the location of the insurer's principal office, which shall be the same as that of the at- 
torney and shall be maintained within this state; 

(3) the kinds of insurance proposed to be transacted; 

(4) the names and addresses of the original subscribers; 

(5) the designation and Sppotatinenss of the proposed attorney and a copy of the power of 
attorney; 

(6) the names and addresses of the officers and directors of the attorney, if a corporation, 
or its members, if a firm; 

(7) ‘the powers of the subscribers’ advisory committee, and the names and terms of office 
of the members thereof; 

(8) that all moneys paid to the Resi itocal shall, after deducting therefrom any sum pay: 
able to the attorney, be held in the name of the insurer and for the purposes specified in the sub- 
scribers' agreement; 

(9) a statement that each of the original subscribers had in good faith aalitit for in- 
surance of a kind proposed to be transacted, and that the insurer has received from each such 
subscriber the full premium or premium deposit required for the policy applied for, for a term 
of not less than six (6) months at an adequate rate theretofore filed with and approved by the 
superintendent; 

(10) astatement of the financial ‘condition of the insurer, a schedule of its assets, and a 
statement that the surplus as required by Section 83 [59A-5-16 NMSA 1978] of the Insurance 
Code is on hand; and 

(11) a copy of each policy, endorsement and application form it then proposes to issue or 
use. 

C. The declaration shall be acknowledged by the attorney in the manner required for the ac- 
knowledgment of deeds. 


History: Laws 1984, ch. 127, § 663. 


59A-39-7. Certificate of authority. 


A. The certificate of authority of a reciprocal insurer shall be issued to its abvomey 1 in the name 
of the insurer. 

B. The superintendent may refuse, suspend or ncvelee the certificate of ant houity, 1 in addition 
to other grounds therefor, for failure of the attorney to comply with any applicable provision of the 
Insurance Code. 


History: Laws 1984, ch. 127, § 664. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto, 


59A-39-8. Power of attorney. 


A. The rights and powers of the attorney of a reciprocal insurer shall be as provided in the 
power of attorney given it by the subscribers. 
B. The power of attorney must set forth: 
(1) the powers of the attorney; 
(2) if a domestic insurer, that the attorney is empowered to accept service of process on 
behalf of the insurer in actions against the insurer upon contracts exchanged; 
(3) the general services to be performed by the attorney; 
(4) the maximum amount, if any, to be deducted from advance premiums or deposits to be 
paid to the attorney and the general items of expense, if any, in addition to losses, to be paid by the 
insurer; and 
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(5) except as to nonassessable policies, a:provision for a contingent several liability of each 
subscriber in a specified amount which amount shall be not less than one nor more than ten (10) 
times the premium or premium ee stated in the oe y 

C: The power of attorney may: 

(1) provide for the right of substitution of the attorney and revocation df the power of at- 
torney and rights thereunder; 

(2) impose such restrictions rier the exercise of the — as are tern upon by’ the sub- 
scribers; i0 

(8) provide for the exercise of any right reserved to the subscribers beg or acto 
their advisory committee; and LD ) 

(4) contain other lawful provisions debcted aivacble 

D. ‘The terms of any power of attorney or agreement collateral thereto shall be mriclodable and 
equitable, and no such power or agreement shall be used or be ERCr eee in this state vexka approved 
by the: orn aepig 


History Laws 1984, ch. 127, § 665. 


59A-39-9. Modifications. 


Modifications of the terms of the subscribers' agreement or of the power of attorney of a domes- 
tic reciprocal insurer shall be made jointly by the attorney and the subscribers' advisory commit- 
tee. No such modification shall be effective pales epnay or as ‘to any insurance contract issued 
prior thereto. . 


( 
4 


History: Laws 1984, ch. 127, § 666. 


59A-39-10. Attorney's bond. 


A. Concurrently with the filing of the declaration provided for in Section 663 [59A-39-6 NMSA 
1978] of this article, the attorney of a domestic reciprocal insurer shall file with the superinten- 
dent a bond in favor of this state for the benefit of all persons damaged as a result of breach by 
the attorney of the conditions of this bond as set forth in Subsection B, below. The bond’shall be 
executed by the attorney and by an SURGE ee corporate eke and shall be ob to the super- 
intendent's approval.» * 

B. The bond shall be in the penal sum of fifty thousand dollars ($50,000), S doldbiake in form, 
conditioned that the attorney will faithfully account for all:moneys and other property of the in- 
surer coming into’his hands, and'that he will not withdraw or appropriate to his own use from 
the funds of the insurer any moneys or property to which he is not entitled under the power of 
attorney. 

C. The bond shall provide that [it] is not subject to cancellation unless thirty (30) days' advance 
notice in writing of cancellation is given both the attorney and the superintendent. 


History: Laws 1984, ch. 127, § 667. by any insurer in conjunction with authority to transact 
Bracketed material. — The bracketed material was business in the state immediately prior to the effective 
inserted by the compiler and is not part of the law. date of the act (January 1, 1985) shall be given effect to 
Compiler's notes. — Laws 1984, ch. 127, § 993, pro- the extent it complies with similar bonds ecg es by the 


vides that any deposit or surety bond filed in lieu thereof act after that date. 
with or through the superintendent or state treasurer } 


59A-39-11. Deposit 1 in lieu of bond. 


In lieu of the bond required under Section 667 (5694-39-10 NMSA 1978) of this article, hele sie 
torney may maintain on deposit through the superintendent, a like amount‘in cash or in market 
value of United States government bonds, subject.to the same conditions as the bond. 
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History: Laws 1984, ch. 127, § 668. _ business in the state immediately prior to the effective 

Compiler's notes. — Laws 1984, ch. 127, § 993, pro- date of the act (January 1, 1985) shall be given effect to 
vides that any deposit or surety bond filed in lieu thereof the extent it complies with similar bonds required by the 
with or through the superintendent or state treasurer act after that date. 


by any insurer in conjunction with authority to transact 


59A-39-12. Action on bond. 


An action on the attorney's bond or to recover against any such deposit made in lieu thereof may 
be brought by one or more subscribers suffering loss through a violation of its conditions, or by a 
receiver or liquidator of the insurer. Amounts recovered on the bond shall be deposited in and be- 
come part of the insurer's funds. The total aggregate liability of the surety shall be limited to the 
amount of the penalty of such bond. 


History: Laws 1984, ch. 127, § 669. 


59A-39-13. Service of process; judgment. 


A. Legal process shall be served upon a domestic reciprocal insurer by serving the insurer's at- 
torney at his principal office or by serving the superintendent as the insurer's process agent under 
Sections 98 and 99 [59A-5-31 and 59A-5-32 NMSA 1978] of the Insurance Code. 

B. Any judgment based upon legal process so served shall be binding upon each of the insurer's 
subscribers as their respective interests may appear, but in an amount not exceeding their respec- 
tive contingent liabilities, if any, the same as though personal service of process was had upon each 
such subscriber. 


History: Laws 1984, ch. 127, § 670. 


59A-39-14. Contributions to insurer. 


A. The attorney or other parties may advance to a domestic reciprocal insurer upon reasonable 
terms such funds as it may require from time to time in its operations. Sums so advanced shall 
not be treated as a liability of the insurer and, except upon liquidation of the insurer, shall not be 
withdrawn or repaid except out of the insurer's realized earned surplus in excess of its minimum 
required surplus. No such withdrawal or repayment shall be made without the advance approval 
of the superintendent. 

B. This section does not apply to bank loans or to other loans made upon security. 


History: Laws 1984, ch. 127, § 671. 


59A-39-15. Financial condition; method of determining. 


In determining the financial condition of a reciprocal insurer the superintendent shall apply the 
following rules: 

A. he shall charge as liabilities the same reserves as are required of incorporated insurers is- 
suing nonassessable policies on a reserve basis; 

B. the surplus deposits of subscribers shall be allowed as assets except that any premium de- 
posits delinquent for ninety (90) days shall first be charged against such surplus deposit; 

C. the surplus deposits of subscribers shall not be charged as a liability; 

D. all premium deposits delinquent less than ninety (90) days shall be allowed as assets; 

E. an assessment levied upon subscribers, and not collected, shall not be allowed as an asset; 

F. the contingent liability of subscribers shall not be allowed as an asset; and 

G. the computation of reserves shall be based upon premium deposits other than membership 
fees and without any deduction for expenses and the compensation of the attorney. 


History: Laws 1984, ch. 127, § 672. 
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59A-39-16. Who may be subscribers. 


A. Individuals, partnerships and corporations of this state may make application, enter into 
an agreement for and hold policies or contracts in or with and be a subscriber of any domestic, 
foreign or alien reciprocal insurer. Any corporation organized under the laws of this state prior 
to or after the effective date of the Insurance Code shall, in addition to the rights, powers, and 
franchises specified in its articles of incorporation, have full power and authority as a sub- 
scriber to exchange insurance contracts through such reciprocal insurer. The right to exchange 
such contracts is hereby declared to be incidental to the purposes for which such corporations 
are organized and to be as fully granted as the rights and powers expressly conferred upon such 
corporations. 

B. Government or governmental agencies, a state or political subdivisions thereof, boards, as- 
sociations, estates, trustees or fiduciaries are authorized to exchange nonassessable reciprocal in- 
terinsurance contracts with each other and with individuals, partnerships and corporations to 
the same extent that individuals, partnerships and corporations are authorized in this article to 
exchange reciprocal interinsurance contracts. 

C. Any officer, representative, trustee, receiver or legal representative of any such subscriber 
shall be recognized. as acting for.or on its behalf for the purpose of such contract but shall not, be 
personally liable upon such contract by reason of acting in such representative capacity. 


History: Laws 1984, ch. 127, § 6738. | Compiler's notes, — Laws 1984, ch. 127, § 999 made 
the Insurance Code effective January 1, 1985. 


59A-39-17. Subscribers' advisory committee. 


A. The advisory committee of a domestic reciprocal insurer exercising the subscribers’ rights 
shall be selected under such rules as the subscribers adopt. 
B. Not less than two-thirds of such committee shall be subscribers other than the attorney, 0 or 
any person employed by, representing or having a financial interest in the attorney. 
C. The committee shall: 
(1) supervise the finances of the insurer; 
_ (2) supervise the insurer's operations to such extent as to assure conformity with the sub- 
scribers' agreement and the power of attorney; 
| (3) procure the audit of the accounts and records of the insurer and of attorney at the ex- 
pense of the insurer; and 
(4) have such additional powers and functions as may be conferred in the subscribers' 
agreement. 


History: Laws 1984, ch. 127, § 674. 


59A-39-18. Subscribers' liability. 


A.~ The liability of each subscriber, other than as to a nonassessable policy, for the obliga- 
tions of the reciprocal insurer shall be an individual, several and proportionate liability, and 
not joint. 

B. Except as to a nonassessable policy, each subscriber shall have a contingent assessment li- 
ability, in the amount provided for in the power of attorney or in the subscribers' agreement, for 
payment of actual losses and expenses incurred while his policy was in force. Such contingent 
liability may be at the rate of not less than one nor more than ten (10) times the premium or pre- 
mium deposit stated in the policy, and the maximum ‘aggregate thereof shall be computed i in the 
manner set forth in Section 679 [59A-39-22 NMSA 1978] of this article. 

C. Each assessable policy issued by the insurer shall contain a statement of aoe contingent 1i- 
ability, set in type of not less prominence than the i insuring clause. 


History: Laws 1984, ch. 127, § 675. 
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59A-39-19. Subscribers' liability on judgment. 


A. No action shall lie against any subscriber upon any obligation claimed against the insurer 
until a:final judgment has been obtained:against the insurer and remains unsatisfied for thirty 
(30) days. 

B.. Any such judgment shall be binding upon each subscriber only in such proportion as his 
interests may appear and in.an amount not exceeding his contingent liability, if any. : 


History: Laws 1984, ch, 127, § 676. 


59A-39-20. Assessments. 

A. Assessments may from time to time be levied upon subscribers of a domestic vagy ecg in- 
surer liable therefor under the terms of their policies by: 

(1) the attorney upon approval in advance by the subscribers’ advisory committee and the 
superintendent; or 
(2) the superintendent in liquidation of the insurer. 

B, Each subscriber's share of a deficiency for which an assessment is made, but not exceeding 
in any event his aggregate contingent liability as computed in accordance with Section 679 [59A- 
39-22 NMSA 1978] of this article, shall be computed by applying to the premium earned on the 
subscriber's policy or policies during the period to be covered by the assessment, the ratio of the 
total deficiency to the total premiums earned during such period upon all policies subject to the 
assessment. 

C. In computing the earned premiums for the purposes of this section, the gross premium re- 
ceived by the insurer for the policy shall be used as a base, deducting therefrom solely charges not 
recurring upon the renewal or extension of the policy. 

D. Nosubscriber shall have an offset against any assessment for a he is liable, on account 
of any claim for unearned premium or losses payable. 


History: Laws 1984, ch. 127, § 677, 


59A-39-21. Time limit for assessments. 


Every subscriber of a domestic reciprocal insurer having contingent liability shall be liable 
for, and shall pay his share of any assessment as computed and limited in accordance with this 
article, if: 

A. while his policy is in force or within one year after its termination, he is.notified by either 
the Ber aay or the superintendent of his intentions to levy such assessment; or 

if an order to show cause why a receiver, conservator, rehabilitator or liquidator of the in- 
surer should not.be appointed is dase while his policy is in force or within one year after its 
termination. . 


History: Laws 1984, ch. 127, § 678. 


59A-39-22. Aggregate liability. 


No one policy or subscriber to such policy, shall be assessed or charged with an aggregate of 
contingent liability as to obligations incurred by a domestic reciprocal insurer in any one calendar 
year, in excess of the amount provided for in the power of attorney or in the subscribers’ agree- 
ment, computed solely upon the premium earned on such policy during that year. 


History: Laws 1984, ch. 127, § 679. 
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59A-39-23. Nonassessable policies. 


A. Ifa reciprocal insurer has a surplus of assets over all liabilities at least: equal to the mini- 
mum capital stock required to be maintained by a domestic stock insurer authorized to transact 
like kinds of insurance, upon application of the attorney and as approved by the subscribers' advi- 
sory committee the superintendent shall issue his certificate authorizing the insurer to extinguish 
the contingent liability of subscribers under its policies then in force in this state, and to omit 
provisions imposing contingent liability in all policies delivered or issued for delivery in this state 
for so long as all such surplus remains unimpaired. 

B. Upon impairment of such surplus, the superintendent shall forthwith revoke the certificate. 
Such revocation shall not render subject to contingent liability any policy then in force and for the 
remainder of the period for which the premium has theretofore been paid; but after such revoca- 
tion no policy shall be issued or renewed without providing for contingent assessment Hapihty of 
the subscriber. 

C. The superintendent shall not authorize a domestic reciprocal insurer so Hoe etenclaieh 
the contingent liability of any of its subscribers or in any of its policies to be issued, unless it 
qualifies to and does extinguish such liability of all its subscribers and in all such policies for 
all kinds of insurance transacted by it; but if required by the laws of another state in which 
the insurer is transacting insurance as an authorized insurer, the insurer may issue policies 
providing for the contingent liability of such of its subscribers as may acquire such policies in 
such state and need not extinguish the contingent liability applicable to policies theretofore 
in force in such state. 


History: Laws 1984, ch. 127, § 680. 


59A-39-24. Subscribers' share in assets. 


Upon the liquidation of a domestic reciprocal insurer, its assets remaining after the discharge 
of its indebtedness and policy obligations, the return of any contributions of the attorney or other 
persons to its surplus, and the return of any unused premiums, savings or credits then standing on 
subscribers' accounts shall be distributed to its subscribers who were such within the twelve (12) 
months prior to the last termination of its certificate of authority, according to such reasonable 
formula as the superintendent may approve. 


History: Laws 1984, ch. 127, § 681. 


59A-39-25. Merger or conversion. 


A, A domestic reciprocal insurer upon the affirmative vote of not less than two-thirds of its 
subscribers who vote on such merger pursuant to due notice, and the approval! of the superinten- 
dent of the terms therefor after a hearing thereon may merge with another reciprocal insurer or be 
converted to a stock or mutual insurer. 

B. Such a stock or mutual insurer shall be subject to the same capital or surplus require- 
ments and shall have the same rights as a like domestic insurer transacting like kinds of insur- 
ance. 

C. The superintendent shall not approve any plan for such merger or conversion which is unfair 
or inequitable to subscribers, or in violation of law or subject to reasonable obligation, or which, if 
for conversion to a stock insurer, does not give each subscriber preferential right to acquire stock 
of the proposed insurer proportionate to his interest in the reciprocal insurer as determined in ac- 
cordance with Section 681 [59A-39-24 NMSA 1978] of this article and a reasonable length of time 
within which to exercise such right. 


History: Laws 1984, ch. 127, § 682. 
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59A-39-26. Impaired reciprocals. 


A. Subject to the limitation set forth in the power of attorney or policy, if the assets of a do- 
mestic reciprocal insurer are at any time insufficient to discharge its liabilities, other than any 
liability on account of funds contributed by the attorney or others, and to maintain the required 
surplus, its attorney shall forthwith make up the deficiency or levy an assessment upon the sub- 
scribers for the amount needed to make up the deficiency. 

B. Ifthe attorney fails to make up such deficiency or to make the assessment within thirty (30) 
days after the superintendent orders him to do so, or if the deficiency is not fully made up within 
sixty (60) days after the date the assessment was made, the insurer shall be deemed insolvent and 
shall be proceeded against as authorized by the Insurance Code. 

C. Ifliquidation of such an insurer is ordered, an assessment shall be levied upon the subscrib- 
ers for such an amount, subject to the limits provided by this article, as the superintendent deter- 
mines to be necessary to discharge all liabilities of the insurer, exclusive of any funds contributed 
by the attorney or other persons, but including the reasonable cost of the liquidation. 


History: Laws 1984, ch. 127, § 6838. Cross refarericas: — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


ARTICLE 40 
Mexican Casualty Insurers 
Sec. See. 
59A-40-1. May be licensed to write certain insurance ef- 59A-40-6. Premium rates. 
fective in Mexico. ‘ 59A-40-7, Examination. 
59A-40-2,. Application for license. 59A-40-8. Acceptance of laws; suspension, revocation, 
59A-40-3. Deposit or bond. nonrenewal of license. 
59A-40-4. Service of process, é 59A-40-9. Licensed agents required. 


59A-40-5. Reports. 


59A-40-1. May be licensed to write certain insurance effective in 
Mexico. 


A. Any insurer lawfully organized under the laws of the republic of Mexico, or under the laws 
of any state thereof, and duly authorized by such laws and by its charter or articles of association 
and by current-license of the appropriate insurance regulatory authority of such republic or any 
state thereof to underwrite risks of the kinds and in the circumstances hereinafter mentioned, 
may issue in New Mexico, under license of the superintendent, policies of insurance affording any 
and all kinds of automobile insurance coverage, health insurance and other casualty insurance 
coverage, upon persons and personal property, to be in force only while such persons and personal 
property shall be physically within the boundaries of the republic of Mexico, by complying with the 
requirements of this article. 

B. For the purposes of general provisions of the Insurance Code such license shall be deemed to 
be a "certificate of authority" to transact such insurance in this state, but subject to the provisions 
of this article. 


History: Laws 1984, ch, 127, § 684. ; ANNOTATIONS 
—— 59A- 
1- f eit doen Miiicthabice haaiera ' Code, crag Am. Jur. 2d, A.L.R. and CwJ.S, references. — 43 Am, 


Jur, 2d Insurance § 38. 


59A-40-2. Application for license. 

A. Such insurer shall file with the superintendent its written application for license to do busi- 
ness in this state, accompanied by a correct English translation of its charter and bylaws, duly 
certified by two (2) of its principal officers and by the insurance regulatory officials under whose 
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supervision it operates in the republic of Mexico, and all of its policy forms, application forms, 
claim forms and other forms of every nature which it uses or expects to use in underwriting the 
coverage hereby authorized to be written in New seid all ia which shall be elcabos to the ap- 
proval of the superintendent. 

B. Before licensing and annually theréafter, thei insurer shall also file with the superintendent 
a copy of its current license or licenses to operate in the republic of Mexico, and shall file a copy of 
its latest financial reports or statements, and of the latest examination reports of its affairs'and fi- 
nancial condition by the insurance regulatory authorities under which it operates in Mexico, with 
money amounts therein'’shown, or accompanied by statement of the amounts thereof, in United 
States dollars, together with statement of the basis on and soit as of a a pesos were so con- 
sb eked to Sate ty, Mb ot 


‘ History: Laws 1984, ch. 127, § 685. business in the state immediately prior to the effective 


_ Compiler's notes, — Laws 1984, ch. 127, § 993, pro- . date of the act (January 1, 1985) shall be given effect. to 
vides that any deposit or surety bond filed in lieu thereof the extent it complies with similar bonds required by the 
with or through the superintendent or state treasurer act after that date. 


by any insurer in conjunction with authority to transact 


59A-40-3. Deposit or bond. 


A. Before license is issued the insurer shall deposit with the treasurer of the state of New Mex- 
ico through the superintendent at least twenty-five thousand dollars ($25,000) in lawful money of 
the United States or in securities eligible for investment of funds of domestic casualty insurers 
and approved by the superintendent, which deposit shall be liable for all lawful claims and final 
judgments against such insurer, including taxes due New Mexico, and policy claims and other 
debts and obligations incurred in the course of operations as provided herein, and such deposit 
shall be kept replenished from time to time with like cash or approved securities to maintain a 
minimum total deposit of twenty-five thousand dollars ($25,000). 

B. In lieu of such deposit of cash or securities, the insurer may file with the superintendent and 
thereafter maintain in force a surety bond in like amount and for like purposes issued by a surety 
insurer authorized to transact such business in this state and acceptable to the superintendent. 

C. Such deposit or the unincumbered [unencumbered] balance thereof shall be returned to the 

insurer with approval of the superintendent, or such bond may be terminated, upon withdraw- 
ing from the business authorized hereby and upon a showing to the superintendent that all of its 
policies written in New Mexico hereunder have expired or have been cancelled and that all of the 
claims against such deposits or bond have been satisfied. 
'D. The superintendent, upon the approval of the court, shall pay from the deposit required 
herein, or require payment by the surety under such bond, any unsatisfied final judgment ob- 
tained against the insurer in any court of competent jursidiction [jurisdiction] in New Mexico 
based upon service of process as authorized in this article. 


‘History: Laws 1984, ch. 127, § 686. : Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


59A-40-4. Service of process. 


Prior to issuance of license, the insurer shall file with the superintendent a power of attorney, 
in a form designated by the superintendent, designating the superintendent and his successors in 
office as attorney-in-fact for such insurer upon whom service of process may be had upon suits for 
any alleged liability incurred in operations of the insurer pursuant to this article, with like effect 
as if such process had been served personally upon the appropriate persons, representatives or of- 
ficials of such insurer within its home jurisdiction in Mexico. In [the], event processis served upon 
the superintendent, as provided above, he shall immediately give written notice thereof to such in- 
surer and shall forward such process by registered mail; postage prepaid, and properly addressed 
to the president of such insurer at its home office as furnished to the superintendent; and no 
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judgment by default shall be taken in any such cause until after the expiration of forty (40) days 
after the process and notice have been received at such home office. Until rebutted, the presump- 
tion shall obtain that such notice and process was received at the home office of the insurer on the 
tenth (10th) day after being deposited in the mail at Santa Fe, New Mexico, as herein provided. 


History: Laws 1984, ch. 127, § 687. Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 


59A-40-5. Reports. 


The insurer shall pay any applicable fees and charges as are required under the Insurance Code 
to be paid by other authorized insurers transacting in New Mexico the same kind of insurance. 
The insurer shall make the same reports to the superintendent and the national association of 
insurance commissioners. as are required of such other authorized insurers, but in such adapted 


forms as may for the purpose be prescribed by the superintendent. 


History: Laws 1984, ch. 127, § 688; 2018, ch. 57, § 23. 

Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 

The 2018 amendment, effective January 1, 2020, 
made conforming changes as a result of the transfer of the 
collection of insurance premium tax from the superinten- 
dent of insurance to the taxation and revenue department; 
in the catchline, deleted "Fees, taxes and", deleted "The 
insurer shall pay to New Mexico annually a premium tax 
based solely upon its gross premium receipts from insur- 
ance policies issued by it in New Mexico which cover resi- 
dents of New Mexico or property or risk principally domi- 
ciled or located in this state, as’shown by reports of the 
insurer filed with the superintendent each year, upon the 
same percentage rate and in the same manner as apply to 
authorized insurers transacting in New Mexico the same 
kinds of insurance.", after "The insurer shall", deleted 


59A-40-6. Premium rates. 


"also", after "pay", deleted "such other" and added "any", 
after "applicable fees", added "and", after "charges", de- 
leted "and taxes", and after "authorized insurers", added 
"transacting in New Mexico the same kind of insurance", 

Temporary provisions. — Laws 2018, ch, 57, § 30 pro- 
vided that: 

A, On January 1, 2020, all personnel directly involved 
with the audit and collection of the taxes imposed pur- 
suant to the New Mexico Insurance Code prior to the ef- 
fective date of this act, functions, appropriations, money, 
records, furniture, equipment and other property of, or 
attributable to, the financial audit bureau of the office of 
superintendent of insurance shall be ‘transferred to the 
taxation and revenue department. 

B. On January 1, 2020, no contractual obligations of 
the office of superintendent of insurance shall be binding 
on the taxation and revenue department. 


Premiums charged by insurers licensed under this article shall be at rates filed with the super- 
intendent and not disapproved by him, in the same manner as to premium rates of authorized 
insurers transacting in this state the same kinds of insurance. 


History: Laws 1984, ch. 127, § 689. 


59A-40-7. Examination. 


The superintendent may examine at any and all times, at the expense of the insurer, the affairs 
and conditions and all books and records of the insurer for the purpose of ascertaining its finan- 
cial condition and solvency, and its compliance with applicable laws of this state and of its home 
jurisdiction. Any such examination shall be conducted, as far as reasonably possible, in the same 
manner and subject to the same requirements of the insurer and staff and matters related to the 
examination, as provided by the Insurance Code as to examination of insurers in general. 


Cross references, — For the Insurance Code, see 59A- 


History: Laws 1984, ch. 127, § 690. 
1-1 NMSA 1978 and notes thereto. 


59A-40-8. Acceptance of laws; suspension, revocation, nonrenewal of 
license. 


Prior to issuance of license under this article the insurer shall file with the superintendent a doc- 
ument in English as prescribed by the superintendent and executed by the insurer's appropriate 


1137 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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officials expressly accepting the terms of:this article and agreeing that the superintendent may 
at any time in his lawful discretion suspend, revoke or refuse to grant or continue the license of 
the insurer to do business in this state as in this article authorized, upon a determination by the 
superintendent that the insurer is insolvent or in dangerous financial condition, or that it has vio- 


lated any law of this state or of its home jurisdiction. 


History: Laws 1984, ch. 127, § 691. 


59A-40-9. Licensed agents required. 


The insurer shall write business in New Mexico only through its resident United States agents 
duly appointed by it in writing and duly licensed by the superintendent under provisions of the 
Insurance Code applicable to insurance agents of authorized insurers. The appointment of agents 
shall specifically authorize the licensee to write for the Mexican i insurer the i insurance sstapises: 
as specified in Chapter 59A, Article 40 NMSA 1978. 


History: Laws 1984, ch. 127, § 692; 1999, ch. 272, § 
21; 1999, ch. 289, § 31. 

Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "resident United States agents" for "resident New 


"such" preceding "agents" in the second sentence, and up- 
dated the statutory reference in the last sentence. 

Laws 1999, ch. 272, § 21 and by Laws 1999, ch. 289, § 
31, both effective June 18, 1999; enacted identical amend- 
ments to this section. The section was set out as amended 
by Laws 1999, ch. 289, § 31. See 12-1-8 NMSA 1978. 


Mexico agents thereunto” in the first sentence, deleted 


ARTICLE 41 


Conservation, Rehabilitation and Liquidation 


Sec. Sec. ; 
59A-41-1. Short title. 59A-41-27. Deposit of foreign insurer during examina- 
59A-41-2. Scope of article. tion; impoundment of assets. 
59A-41-3, Definitions. 59A-41-28. Grounds for rehabilitation, liquidation of do- 
59A-41-4. “Ancillary state” defined. mestic insurer. 
59A-41-5. “Creditor” defined. 59A-41-29, Order of rehabilitation; termination. 
59A-41-6. “Delinquency proceeding” defined. 59A-41-30. Order of liquidation of domestic insurer; 
59A-41-7. “Domiciliary state” defined. rights, liabilities. ’ 
59A-41-8. “Foreign country” defined. 59A-41-31. Grounds for conservation of assets of foreign 
59A-41-9. “General assets” defined. insurer. 
59A-41-10. “Impairment” defined. 59A-41-32. Order of conservation or ancillary liquidation 
59A-41-11, “Insolvency” defined. of foreign or alien insurer. 
59A-41-12. “Preferred claim” defined. 59A-41-33. Grounds for dissolution of domestic insurer. 
59A-41-13, “Receiver” defined. 59A-41-34. Commencement of a delinquency proceeding. 
59A-41-14, “Reciprocal state” defined. 59A-41-35. Change of venue, 
59A-41-15. “Secured claim” defined. 59A-41-36, Right of guaranty association to participate 
59A-41-16. “Special deposit claim” defined. in delinquency proceeding. 
59A-41-17. Uniform Insurers Liquidation Act; composi- 59A-41-37. Exemption from filing fees. 

tion, severability and interpretation: ‘59A-41-38. Deposit of monies collected. 
59A-41-18, Conduct ‘of delinquency proceedings clog »59A-41-39. Borrowing on pledge of assets. 

domestic insurers. ,| 59A-41-40, Sale, disposition of assets and compromise of 
59A-41-19. Conduct of delinquency proceedings against certain claims. 

nondomestic insurers; domiciliary receiver 59A-41-41. Time to file claims. / 

may sue. 59A-41-42. ‘Fraudulent transfers prior to petition. 
59A-41-20. Filing, proving claims of nonresidents against 59A-41-43.. Fraudulent transfer after petition. 

delinquent domestic insurers. 59A-41-43,1. Voidable preferences and liens. 
59A-41-21, Filing, proving claims of residents against 59A-41-43.2. Liability for participation in fraudulent 

delinquent insurers pg in recipro- transfer or voidable preference. ' ” 

cal states, 59A-41-43.3. Claims of holders of void or voidable rights. 
59A-41-22, Priority of preferred claims, apectal deposit 59A-41-44. Priorities in distribution, 

claims and secured claims. 59A-41-45. Offsets. 
59A-41-23. Attachment, garnishment of assets, 59A-41-45,1. Recovery from affiliates. ; 
59A-41-24, Hazardous financial condition; determination. 59A-41-46. Report for assessment; domestic mutual, re- 
59A-41-25. Requirements of insurer in hazardous finan- ciprocal insurers. 

cial condition. BOA. a 47. Levy of assessment; piace mutual,  recip- 
59A-41-26.° Hazardous financial condition; failure of in-': ° : rocal insurers. 

surer to comply with requirements, 
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59A-41-1 CONSERVATION, REHABILITATION AND LIQUIDATION 59A-41-3 


Sec. Sec. 

59A-41-48, Order for payment of assessment; domestic 59A-41-53. Summary proceedings; enforcement; penalty. 
mutual, reciprocal insurers. 59A-41-54. Summary proceedings; seizure under court 

59A-41-49. Assessment order, publication and transmit- order, 
tal. 59A-41-55. Summary proceedings; seizure under super- 

59A-41-50, Judgment upon the assessment, intendent's order. 

59A-41-51. Summary proceedings; superintendent's cor- 59A-41-56. Summary proceedings; conduct of adminis- 
rective orders authorized. trative and judicial hearings. 

59A-41-52. Summary proceedings; appeal from superin- 59A-41-57,. Summary proceedings; penalty for refusal to 
tendent's order. deliver property, records. 


59A-41-1. Short title. 


This article [Chapter 59A, Article 41 NMSA 1978] constitutes and may be cited as the Insurers 
Conservation, Rehabilitation, and Liquidation Law. 


History: Laws 1984, ch. 127, § 694. rj What constitutes insolvency of insurance company 
justifying state dissolution proceedings and the like, 17 
ANNOTATIONS A.L.R.4th 16. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 44 C.J.S, Insurance § 135 et seq. 


Jur. 2d Insurance 8§ 88 to 107. 


59A-41-2. Scope of article. 


The provisions of Chapter 59A, Article 41 NMSA .1978.as applicable. shall-apply as to: 

A.. allinsurers that are.transacting or have transacted insurance.in this state and against 
whom claims arising from that business may exist now or in the future; 

B. all insurers that purport to do insurance business in this state; 

C.. all insurers having insureds resident in this state; 

D. all persons in process of organization, or holding themselves out as organizing, or proposing 
to organize in this state for the purpose of becoming an insurer; 

E. all nonprofit health care plans and fraternal benefit societies; 

F, . all title insurance companies; 

G. all health maintenance organizations and TEapaid. dental or other prepaid health care nbs 
livery plans; 

H. all Lloyds i insurers, mandatory state pooling plans, mutual assessment companies, insur- 
ance exchanges, stipulated premium insurance companies, prearranged funeral plans, motor 
clubs, reciprocal insurers, surplus lines insurers, alien insurers or reinsurers with assets in trust 
or located in New Mexico, multiple employer welfare arrangements, risk retention groups, risk 
purchasing groups or surety companies; and 

I. all other persons to whom such provisions may otherwise be made expressly ‘applicable 
by law. 


History: Laws 1984, ch. 127, § 693; 1991, ch, 125, § 29, in this article be referred to as ‘insurers' "; substituted 

The 1991 amendment, effective April 3, 1991, substi- "insureds" for "policyholders" in Subsection C; deleted ‘for- 
tuted "Chapter 59A, Article 41 NMSA 1978" for "this ar- mer Subsection D, which read "all insurers against whom 
ticle" in the introductory paragraph; rewrote Subsection a claim under an insurance contract may arise in this 
A, which read "all insurers authorized to transact insur- state"; redesignated, former Subsection E as Subsection D; 
ance in this state"; rewrote Subsection B, which read "all added Subsections E to H; and redesignated former Sub- 
nonprofit health care plans, prepaid dental plans, motor section F as Subsection I. 
clubs and similar organizations and plans authorized to - Severability. — Laws 1991, ch. 125, § 30. provides 
transact business in this state; and for the purpose of such » for the'severability of the act if a asi or re rela 
applicability all such plans, clubs and organizations may thereof is held invalid, 


59A-41-3, Definitions. | | 
As used in this article and unless context otherwise requires, the words and terms defined in 


Sections 696 through 708 [59A-41-4 thrugh 59A-41-16 NMSA 1978) of this article shall have the 
meanings ascribed to them respectively in such sections. 
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History: Laws 1984, ch. 127, § 695. 
ANNOTATIONS . Validity, construction and effect of Uniform Insurers 


: iquidation Act, 46 A.L.R.2d 1185, 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. hiduidating ais 
Jur, 2d Insurance §§ 129, 143. 


59A-41-4. "Ancillary state" defined. 


"Ancillary state" means any state other than a domiciliary state. 


History: Laws 1984, ch. 127, § 696. 


59A-41-5. "Creditor" defined. 


"Creditor" means a person having a claim, whether matured or unmatured, liquidated or unliq- 
uidated, secured or unsecured, or absolute, fixed or contingent. 


History: Laws 1984, ch. 127, § 697. 


59A-41-6. "Delinquency proceeding" defined. 


"Delinquency proceeding" means any proceeding commenced against an insurer pursuant 
to this article for the purpose of conserving, rehabilitating, reorganizing or liquidating the 
insurer. 


History: Laws 1984, ch. 127, § 698. 


59A-41-7. "Domiciliary state" defined. 


"Domiciliary state" means the state in which an insurer is incorporated or organized or, as to an 
alien insurer, the state in which at commencement of delinquency proceedings the larger amount 
of the insurer's assets are held in trust or on deposit for the benefit of its policyholders and credi- 
tors in the United States. 


History: Laws 1984, ch. 127, § 699. 


59A-41-8. "Foreign country" defined. 


"Foreign country" means territory not in any state. 


History: Laws 1984, ch. 127, § 700. 


59A-41-9. "General assets" defined. 


"General assets" means all property, real, personal or otherwise, not specifically mortgaged, 
pledged, deposited or otherwise encumbered for the security or benefit of specified persons or a 
limited class or classes of persons, and as to such specifically encumbered property the term in- 
cludes all such property or its proceeds in excess of the amount necessary to discharge the sums 
secured thereby. Assets held in trust or on deposit for the security or benefit of all policyholders or 
all policyholders and creditors in the United States are deemed general assets. 


History: Laws 1984, ch. 127, § 701. 
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59A-41-10. "Impairment" defined. 


"Impairment" exists as to: 

A. astock, mutual, reciprocal, or foreign Lloyds insurer, when its basic capital is less.than that 
required to be maintained by it under Section 83 [59A-5-16 NMSA 1978] of the Insurance Code; 

B. a domestic Lloyds insurer, when its surplus is less than as required under Section 83 or 
Article 38 [Chapter 59A, Article 38 NMSA 1978] of the Insurance Code; 

C. anonprofit health care plan, when its assets are in amount less epan the sum of its required 
trust deposit, required reserves and other liabilities; 

D. a prepaid dental care plan, when its assets are in amount less than the sum of its required 
bond or deposit in lieu thereof, its required reserves, and its other liabilities; 

E. amotor club, when its assets are in amount less than the sum of its required bond or deposit 
in lieu thereof, its required reserves, and its other liabilities; and 

F. any other corporation, when its assets are in amount less than the sum of its surplus re- 
quired, if any, to be maintained, its paid-in capital stock, if any, and its other liabilities. 


History: Laws 1984, ch. 127, § 702. 


59A-41-11. "Insolvency" defined. 


"Insolvency" exists as to: 

A. any organization, when it is unable to meet its obligations as they mature; or 

B. astock insurer or other stock corporation, when its assets are in amount less than its liabili- 
ties, exclusive of paid-in capital stock; or 

C. a mutual, reciprocal, or foreign Lloyds insurer, when its assets are in amount less than its 
liabilities exclusive of the minimum paid-in basic capital required under Section 83 [59A-5-16 
NMSA 1978] of the Insurance Code for its authority to transact insurance; or 

D. a domestic Lloyds insurer, nonprofit health care plan, prepaid dental care plan, motor club, 
or other corporation other than any referred to in Subparagraphs B or C, above, when its assets 
are in amount less than its liabilities, exclusive of surplus, guaranty fund or deposit required to be 
maintained under the Insurance Code for its authority to transact insurance in this state. 


History: Laws 1984, ch. 127, § 703. vz ue ANNOTATIONS 
— Code, 9A- 
jel! bara ais 2ayray ea ly hase a Am. Jur, 2d, A.L.R. and C.J.S. references. — What 


constitutes insolvency of insurance company justifying 
state dissolution proceedings and the like, 17 A.L.R.4th 16. 


59A-41-12. "Preferred claim" defined. 


"Preferred claim" means any claim accorded priority of payment from the insurer's or organiza- 
tion's general assets under applicable law. 


History: Laws 1984, ch. 127, § 704. 


59A-41-13. "Receiver" defined. 


"Receiver" means a receiver, liquidator, rehabilitator or conservator, as context may require. 


History: Laws 1984, ch. 127, § 705. 


59A-41-14. "Reciprocal state" defined. 


"Reciprocal state" means any state other than this state in which in substance and effect the 
provisions of the Uniform Insurers Liquidation Act [59A-41-17 through 59A-41-23 NMSA 1978] 
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are in force, including provisions requiring that the commissioners, director, superintendent; of 
insurance or the equivalent i insurance supervisory officer be the receiver of a delinquent insurer; 

and in which effective provisions exist for avoidance of ako eg ib og ed and unlawful pref- 
erential transfer. 


History: Laws 1984, ch. 127, § 706. 


59A-41-15. "Secured claim" defined. 


"Secured claim" means any claim secured by mortgage, trust deed, pledge, deposit as security, 
escrow or otherwise, but not including special deposit claims or claims against general assets. 
"Secured claims" also include claims which more than four (4) months prior to commencement of 
delinquency proceedings in the state of the insurer's domicile have become liens upon. specific as- 
sets through judicial process and not invalidated. 


History: Laws 1984, ch. 127, § 707. 


59A-41-16. "Special deposit claim" defined. 


"Special deposit claim" means any claim secured by a deposit aie act a statute for the secu- 
rity or benefit of a limited class or classes of persons, but not including any general assets. 


History: Laws 1984, ch. 127, § 708. 


59A-41-17. Uniform Insurers Liquidation Act; composition, severahilitn 
and interpretation. N 


A. Sarcbng 695 [709] through 715 [59A-41- 17 through 59A-41-23 NMSA 1978] of this article 
comprise and may be cited as the Uniform Insurers Liquidation Act. 

B. If any provision of the Uniform Insurers Liquidation Act or the application thereof to any 
person or circumstances is held invalid, such invalidity shall not affect other provisions or applica- 
tions of the act which can be given effect without the invalid provision or application, and.to this 
end the provisions of the act are declared to be severable. 

C. .The Uniform Insurers Liquidation Act shall be so interpreted as to effectuate its general 
purpose to make uniform the laws of those states which enact it. To the extent that its provisions, 
_ when applicable, conflict with other provisions of the Insurance Code, the provisions of the Uni- 
form Insurers Liquidation Act shall control. 


History: Laws 1984, ch. 127, § 709. i ANNOTATIONS |. 


Bracketed material: — The bracketed Watt was “ 
inserted by the compiler and is not part of the law. The Am. Jur; 2d, A.L.R, and CJS, roferbaves — 43 Am. 
Jur. 2d Insurance §§-93, 107. 


reference in Subsection A to Section 695 is apparently Validity. conatructic d tcati funif : 
erroneous. The intended reference is probably to Sec- ItY, UCtION, ane, appucawon OF UDuOrm Maur 
pad y ers liquidation act, 44 A.L.R.5th 683." 


tion 709, which appears as this section. 
Cross references, — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-41-18. Conduct of delinquency proceedings against domestic 
insurers. 


A. Whenever under the laws of this state a receiver is to be appointed in delinquency proceed- 
ings for an insurer domiciled in this state, the court shall appoint the superintendent as such 
receiver. The court shall direct the superintendent forthwith to take possession of Spee assets Ob the 
insurer and to administer the same under thie orders of the court. stad 
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B. As domiciliary receiver the superintendent and his successors in office shall be vested by 
operation of law with the title to all of the property, contracts and rights of action, and all of the 
books and records of the insurer wherever located, as of the date of entry of the order directing 
him to liquidate a domestic insurer or the United States branch of an alien insurer domiciled in 
the state and he shall have the right to recover the same and reduce the same to possession; ex- 
cept that ancillary receivers in reciprocal states shall have, as to assets located in their respective 
states, the rights and powers which are hereinafter prescribed for ancillary receivers appointed in 
this state as to assets located in this state. The filing or recording of the order directing possession 
to be taken, or a certified copy thereof, in the office where instruments affecting title to property 
are required to be filed or recorded shall impart the same notice as would be imparted’ by a deed, 
bill of sale or other evidence of title duly filed'‘or recorded. The superintendent as domicilary [domi- 
ciliary] receiver shall be responsible on his official bond for the proper administration of all assets 
coming into his possession or control. The court may at any time require an additional bond from 
him or his deputies if deemed desirable for the protection of the assets. 

C. Upon taking possession of the assets of a delinquent insurer the domiciliary receiver shall, 
subject to the direction of the court, immediately proceed to conduct the business of the insurer or 
to take such steps as are authorized by the laws of this state for the purposes of liquidating, re- 
habilitating, reorganizing or conserving the affairs of the insurer. In connection with delinquency 
proceedings he may appoint one or more special deputy superintendents to’act for him, and may 
employ such counsel, clerks and assistants as he deems necessary. The compensation of the spe- 
cial deputies, counsel, clerks or assistants and all expenses of taking possession of the delinquent 
insurer and of conducting the delinquency proceedings shall be fixed by the receiver, subject to the 
approval of the court, and shall be paid out of the funds or assets of the insurer. Within the limits 
of the duties imposed upon them special deputies shall possess all the powers given to, and, in 
the exercise of those powers, shall be subject to all of the duties imposed upon the receiver with 
respect to delinquency proceedings. 

D. Upon the issuance of an order of liquidation with a finding of insolvency against a domestic 
insurer, the superintendent shall make application to the court requesting authority to disburse 
funds to the life insurance guaranty association or the property and casualty insurance guaranty 
association, as applicable, from time to time out of the insurer's marshalled assets as funds become 
available in amounts equal to disbursements made by the association for claims handling expense 
and covered claims obligations on the presentation of evidence that such disbursements have been 
made by the guaranty association. Such application shall request authority for the superinten- 
dent to make disbursements to similar associations or state funds in other states provided the life 
insurance guaranty association or the property and casualty insurance guaranty association, as 
applicable, is entitled to like payment under the laws of the association's or state fund's state. of 
domicile in respect to insolvent insurers domiciled in the state. 

E, The superintendent in determining the amounts available for disbursements to the life in- 
surance guaranty association or property and casualty insurance guaranty association, as applica- 
ble, and similar associations or funds in other states shall reserve sufficient assets for the payment 
of the expenses of administration. The superintendent shall establish procedures for the ratable 
allocation of disbursements to the life insurance guaranty association or property and casualty 
insurance guaranty association and similar associations or funds in other states, and shall secure 
from the life insurance guaranty association or property and casualty guaranty association and 
each eligible similar association or fund in other states as a condition to advances in reimburse- 
ment of covered claims obligations and claim handling expenses, an agreement to return to the 
superintendent on demand funds previously advanced as may be required to pay the expenses of 
administration. 


History: Laws 1984, ch. 127, § 710. Validity, construction and effect of Uniform Insurers 
Bracketed material. — The bracketed material was Liquidation Act, 46 A.L.R.2d 1185. 
inserted by the compiler and it is not part of the law. 44 C.J.S. Insurance § 163 et seq. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance §§ 91, 129. 
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59A-41-19. Conduct of delinquency proceedings against nondomestic 
insurers; domiciliary receiver may sue. 


A. Whenever under the laws of this state an ancillary receiver is to be pnosntedl in delin- 
quency proceedings for an insurer not domiciled in this state, the court shall appoint the superin- 
tendent as ancillary receiver, The superintendent shall file a petition requesting the appointment: 

(1) if he finds that there are sufficient assets of such insurer located in this state to Justify: 
the appointment of an ancillary receiver; or 

(2) if ten (10) or more persons resident in this state having claims against such insurer file 
a petition with the superintendent requesting the appointment of such ancillary receiver. 

B. The domiciliary receiver for the purpose of liquidating an insurer domiciled in a reciprocal 
state, shall be.vested by operation of law with the title to all ofthe property, contracts and'rights 
of action, and all of the books and records of the insurer located in this state, and he shall have 
the immediate right to recover balances due from the local agents and.to obtain possession of any. 
books and records of the insurer found in this state. He shall also be entitled to recover the other 
assets of the insurer located in this state except that upon the appointment of an ancillary receiver 
in this state, the ancillary receiver shall during the ancillary receivership proceedings have the 
sole right to recover such other assets. The ancillary receiver shall, as soon as practicable, liquidate 
from their respective securities those special, deposit claims and secured claims which are proved 
and allowed in the ancillary proceedings in this state, and shall pay.the necessary expenses of the 
proceedings. All remaining assets he shall promptly transfer to the domiciliary, receiver, Subject 
to the foregoing provisions the ancillary receiver and his deputies shall have the same powers and 
be subject to the same duties with prens to the administration of such assets, as a receiver of an 
insurer domiciled in this state. 

C. The domiciliary receiver of an insurer domiciled in a ion! state may-sue in this state to 
recover any assets of such insurer to which he may be entitled under the laws of this state. 


_ History: Laws 1984, ch. 127, § 711. | Validity, poostracton and effect of Uniform Insurers 
ANNOTATIONS Liquidation Act, 46 A.L. a 2d 1185. 


Am. Jur. 2d, A.L.R. and C.J.S: references. — 43 Am. 
Jur, 2d Insurance § 129, ©. 


59A-41-20. Filing, proving claims of nonresidents against delinquent 
domestic insurers. 


A. Ina delinquency proceeding begun in this state against an insurer domiciled in this state, 
claimants residing in reciprocal states may file claims either with the ancillary receivers, if any, in 
their respective states, or with the domiciliary receiver. All such claims must be filed on or before 
the last date fixed for the filing of claims in the domiciliary delinquency proceedings. 

B. Controverted claims belonging to claimants residing in reciprocal states may either: 

(1) be proved in this state as provided by law; or 

(2) if ancillary proceedings have been commenced i in | such reciprocal states, may be proved 
in those proceedings. 
_ In the event a claimant elects to prove his claim in aiiemneaay proceedings, if notice of the claim 
and opportunity to appear and be heard is afforded the domiciliary receiver of this state as pro- 
vided in Section 718 [59A-41-21 NMSA‘1978] of this article with respect to ancillary proceedings 
in this state, the final allowance of such claim by the courts in the ancillary state shall be accepted 
in this state as conclusive as to its amount, and shall also be accepted as conclusive as to its prior- 
ity, if any, against special deposits or other security located within the ancillary state. 


History: Laws 1984, ch, 127, § 712. rene Validity, construction and effect of Uniform. Insurers 
ANNOTATIONS Liquidation Act, 46 A.L.R.2d 1185. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance § 148. 
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Bocca Fe Filing, proving claims of residents against delinquent 
insurers domiciled in reciprocal states. 


A. Ina delinquency proceeding in a reciprocal state against an insurer domiciled in that state, 
claimants against such insurer who reside within this state or an insurance guaranty fund of this 
state, may file claims either with the ancillary receiver, if any, appointed in this state, or with the 
domiciliary receiver, All such claims must be filed on or before the last date fixed for the filing of 
claims in the domiciliary delinquency proceeding. 

B. Controverted claims belonging to claimants residing in this state may either: 

(1) be proved in the domiciliary state as provided by the law of that state; or 
(2) if ancillary proceedings have been commenced in this state, be proved in those proceed- 
ings. 

In the event that any such claimant elects to prove his claim in this state, he shall file his claim 
with the ancillary receiver in the manner provided by the law of this state for the proving of claims 
against insurers domiciled in this state, and he shall give notice in writing to the receiver in the 
domiciliary state, either by registered mail or by personal service at least forty (40) days. prior 
to the date set for the hearing. The notice shall contain a concise statement of the amount of the 
claim, the facts on which the claim is based and the priorities asserted, if any. If the domiciliary 
receiver, within thirty (30) days after the giving of such notice, shall give notice in writing to the 
ancillary receiver and to the claimant, either by registered mail or by personal service, of his inten- 
tion to contest such claim, he shall be entitled to appear or to be represented in any proceeding in 
this state involving the adjudication of the claim. The final allowance of the claim by the courts of 
this state shall be accepted as conclusive as to its priority, if any, against special deposits or, other 
security located within this state. 


History: Laws 1984, ch. 127, § 713. 
» ANNOTATIONS 


Notice to insurance guaranty association not re- 


quired. — Subsection A does not require notice to the 
property .and casualty insurance guaranty association; 


it requires notice only to the domiciliary receiver or the 


ancillary receiver. Aztec Well Servicing Co. v. Property & 
Cas. Ins. Guar, Ass'n, 1998-NMSC-0238, 115 N.M. 475, 853 
dP 8 1 9 sional 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 
Jur. 2d Insurance § 143. 

Validity, construction and effect of Uniform Insurers 
Liquidation Act, 46 A.L.R.2d 1185. 


59A-41- 22. Buloritg of paatcuven claims, special deposit claims and 
secured claims. | 


A. Ina delinquencey [delinquency] proceeding against an insurer domiciled.in this state, 
claims owing to residents of ancillary states shall be preferred claims if like claims are pre- 
ferred under the laws of that state. All such claims, whether owing to residents or nonresidents, 
shall be given equal priority of payment from general assets regardless of where such assets 
are located, 

B.. Ina delinquency proceeding mae an insurer domiciled in a reciprocal state, claims owing 
to residents of this state shall be preferred if like claims are preferred by the laws of that state. 

C.. The owners of special.deposit claims against an insurer for which a receiver is appointed in 
this or any. other state shall be given priority against their several special deposits in accordance 
with the provisions of the statutes: governing the creation and maintenance of such deposits. If 
there is a deficiency.in any such deposit so that the claims secured thereby are not fully discharged 
therefrom, the claimants may share in the general assets, but such sharing shall be deferred until 
general creditors, and also claimants against other special deposits who have received smaller per- 
centages from.their respective special deposits, have been paid percentages of their claims equal to 
the percentage paid from the special deposit. 

D. The owner of a secured claim against an insurer for which a receiver has been appointed 
in this or any other state may surrender his security and file his claim as a general creditor, or 
the claim may be discharged by resort to the security, in which case the deficiency, if any, shall be 
treated as a claim against the general assets of the insurer on the same basis as claims of unse- 
cured creditors. If the amount of the deficiency has been adjudicated in ancillary proceedings as 
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provided in this act, or if it has been adjudicated by a court of competent jurisdiction in proceed- 
ings in which the domiciliary receiver has had notice.and opportunity to be heard, such amount 
shall be conclusive; otherwise the amount shall be determined in the delinquency Mgr in 
the domiciliary state. 

» E. ‘The claims of policyholders and subrogated claims of a guaranty fund — be preferred 
over the claims of unsecured creditors. 


History: Laws 1984, ch. 127, § 714, . ANNOTATIONS 


Bracketed material. — The bracketed material was 
Jur. 2d Insurance § 148. 


Right of policyholder having matured claim to priority 
over other policyholders in the distribution of assets of in- 
solvent insurance company, 1 A.L. a 598. 


59A-41-23. Atinctuent garnishment of assets. 


During pendency of delinquency proceedings in this or any reciprocal state no action or proceed- 
ing in the nature of an attachment, garnishment or execution shall be commenced or maintained 
in the courts of this state against the delinquent insurer or its assets. Any lien obtained by any 
such action or proceeding within four (4) months prior to the commencement of any such delin- 
quency proceeding or at any time thereafter shall be void as against any rights arising in such 
delinquency proceeding. 


History: Laws 1984, ch. 127, § 715. 


59A-41-24. Hazardous financial condition; determination. 


A. For the purposes of Sections 59A-41-25 and 59A-41-26 NMSA 1978, an insurer may be 
deemed to be. in a hazardous financial condition when the superintendent has determined, after 
notice and hearing, that the loss experience of the insurer, when reviewed in conjunction with the 
kinds and characteristics of risks insured, or the insurer's financial condition, or its ownership, 
or the ratio of its annual premium volume in relation to its policyholders' surplus, would make 
further assumption of risks by the insurer hazardous to those persons Rais eal ae the 
insurer or to the general public. 

B. The following items may be considered by the superintendent to i Sou whether the 
continued operation of an insurer transacting an insurance business in New ee is hazardous 
to the policyholders, the creditors or the general public: 

(1) adverse findings reported in financial condition and market conduct examination re- 
ports, audit reports and actuarial opinions, reports or summaries; 

(2) the national association of insurance commissioners insurance regulatory information 
system and its other financial analysis solvency tools and reports; 

(8) ratios of commission expense, general insurance expense, policy Siete and reserve 
increases to annual premium and net investment income; 

(4) whether, according to currently accepted actuarial standards of practice, the insurer 
has made adequate provision for the anticipated cash flows required by the insurer's contractual 
obligations and related expenses, when considered in light of the insurer's assets and investment 
earnings on assets held for reserves and related actuarial items and the considerations antici- 
pated to be received and retained through the insurer's policies and contracts; 

(5) the ability of an assuming reinsurer to perform and whether the insurer's reinsurance 
program provides sufficient protection for the insurer's remaining surplus after taking into ac- 
count the insurer's cash flow and the classes of business written as well as the financial condition 
of the assuming reinsurer; 

(6) whether the insurer's operating loss in the last twelve-month period or any shorter pe- 
riod of time, including net capital gain or loss, change in non-admitted assets and cash dividends 
paid to shareholders is greater than fifty percent of the insurer's a surplus as s regards 
policyholders in excess of the minimum required; 
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(7) whether the insurer's operating loss, excluding net capital gains, in the last twelve 
months or a shorter period of time is greater than twenty percent of the insurer's remaining sur- 
plus as regards policyholders in excess of the minimum required; 

(8) whether a reinsurer, an obligor or an entity within the insurer's insurance holding 
company system is insolvent, threatened with insolvency or delinquent in payment of its mon- 
etary or other obligations and that, in the superintendent's opinion, might affect the solvency of 
the insurer; 

(9) contingent liabilities, pledges or guaranties that individually or collectively involve a 
total amount that, in the superintendent's opinion, may affect the solvency of the insurer; 

(10) whether any person having control of an insurer is delinquent in transmitting or pay- 
ing net premiums to the insurer; 

(11) the age and collectibility of receivables; 

(12) whether the management of an insurer, including officers, directors or any other per- 
son who directly or indirectly controls the operation of the insurer, fails to possess and demonstrate 
the competence, fitness and reputation deemed necessary to serve the insurer in such position; 

(13) whether management of an insurer has failed to respond to inquiries relative to the 
condition of the insurer or has furnished false or misleading information concerning an inquiry; 

(14) _ whether the insurer, for a reason not satisfactory to the superintendent, has failed to 
meet financial and holding company filing requirements; 

(15) whether management of an insurer has filed with any regulatory authority or re- 
leased to lending institutions or to the general public any false or misleading financial statements 
or has made a false or misleading entry or has omitted an entry of material amount in the books 
of the insurer; 

-(16) . whether the insurer has grown so rapidly and to such an extent that it lacks adequate 
financial and administrative capacity to meet its obligations in a timely manner; 

(17) whether the insurer has experienced or will paperetice in the foreseeable future cash 
flow or liquidity problems; 

(18) whether management of the insurer has established reserves that do not meet the 
minimum standards established by New Mexico's insurance laws and rules and by statutory ac- 
counting standards, sound actuarial principles and standards of practice; 

(19) whether management of the insurer persistently engages in material under-reserving 
that results in adverse development; 

(20) whether transactions among affiliates, subsidiaries or controlling persons for which 
the insurer receives assets or capital gains, or both, do not provide sufficient value, liquidity or 
diversity to ensure that the insurer can meet its outstanding obligations as they mature; 

(21) risk-based capital reports and other information obtained ceshi to the Risk-Based 
Capital Act [Chapter 59A, Article 5A NMSA 1978]; or 

(22) such other material information and data as the superintendent may deem relevant. 

C. For the purposes of making a determination of an insurer's financial condition under this 
section, the superintendent may: 

' (1) disregard any credit or amount receivable resulting from transactions with a reinsurer 
that is insolvent, impaired or otherwise subject to a delinquency proceeding; 

(2) make appropriate adjustments, including disallowance, to asset values attributable to 
investments in or transactions with parents, subsidiaries or affiliates that are consistent with the 
national association of insurance commissioners' accounting practices and pricerhites manual and 
with state laws and rules; 

(3) refuse to recognize the stated value of accounts receivable ifthe ability to collect re- 
ceivables is highly speculative in view of the 5 of the account or the financial condition of the 
debtor; or 

(4) increase the insurer's liability in an amount equal to any contingent liability, pledge or 
guarantee not otherwise included if there is a substantial risk that the insurer will be called upon 
to meet the obligation undertaken within the next twelve-month period. 


History: Laws 1984, ch. 127, § 716; 1993, ch. 320, § The 2014 amendment, effective July 1, 2014, ex- 
90; 1995, ch. 149, § 15; 2014, ch. 59, § 47. ; panded the factors the superintendent may consider in 
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59A-41-25 


determining a hazardous financial! condition; in Subsec- 


tion B, Paragraph (1), at the beginning of the sentence, . 


added "adverse", and after “examination reports", added 
"audit reports and actuarial opinions, reports or sum- 
maries"; in Subsection B, Paragraph (2), after "informa- 


tion system and its", deleted "related" and added "other 


financial analysis solvency tools and"; in Subsection B, 


Paragraph (4), deleted the former language which permit- — 


ted the superintendent to consider the value, liquidity or 
diversity of the insurer’s asset portfolio in light of the cur- 


rent economic conditions with regard to the insurer’s abil-- 


ity to meet outstanding obligations, and added the current 
language of the paragraph; in Subsection B, Paragraph 
(5), at the beginning of the sentence, after "the", deleted 
"adequacy, reliability and soundness of" and added "ability 
of an assuming reinsurer to perform and whether", after 
"reinsurance program", added "provides sufficient protec- 
tion for the insurer’s remaining surplus after taking into 
account the insurer’s cash flow and the classes of business 
written", and after "assuming reinsurer", deleted "and the 
ability of the assuming reinsurer to perform under its re- 
insurance agreements"; in Subsection B, Paragraph (6), at 
the beginning of the sentence, added "whether", and after 
"paid to shareholders", deleted "in comparison to such" 
and added "is greater than fifty percent of the"; in Subsec- 
tion B, added Paragraph (7); in Subsection B, Paragraph 
(8), after "whether", deleted "any affiliate, subsidiary or" 


and added "a", after "reinsurer", added "an obligor or an’ 


entity Within ‘the insurer’s insurance holding company 


INSURANCE CODE 


59A-41-25 


system", and. after monetary or other", deleted "obliga- 
tion" and added “obligations and that, in the superinten- 
dent’s opinion, might affect the solvency of the insurer"; 
in Subsection B, Paragraph (9), after "pledges or guaran- 
ties", deleted "which" and added "that individually or col- 
lectively involve a total amount that, in the superinten- 
dent’s opinion"; in Subsection B, added Paragraphs (14), 
(18), (19) and (20); and in Subsection C, Paragraph (2), 
after “appropriate adjustments", added "including disal- 
lowance", and after subsidiaries and affiliates", added the 
remainder of the sentence. 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 

The 1995 amendment, effective June 16, 1995, in Sub- 


‘section B, added Paragraph (16) and redesignated former 


Paragraph (16) as Paragraph (17). 
The 1993 amendment, effective June 18, 1993, added 


‘the subsection "A" designation; in Subsection A, substi- 


tuted "Sections 59A-41-25 and 59A-41-26 NMSA 1978" for 
"Sections 717 and 718 of this article" and substituted "busi- 


‘ness with the insurer or to the general public" for "business 


with its insurer"; and added Subsections B and C. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance §§ 124 to 126. 


59A-41-25. Requirements of i insurer in hazardous financial condition. 


A. Whenever the superintendent finds, an insurer. TR a Be to transact insurance in New 
Mexico to be in hazardous financial condition, as referred to in Section 59A-41-24 NMSA 1978, the 
superintendent may order the insurer to take such action as the superintendent deems reagonably 
necessary to rectify the hazardous condition, including requiring the insurer to: 

(1) reduce, suspend or limit the volume of business being accepted or renewed; tri 

(2) submit its reinsurance contracts for,approval and make such further requirements as 
to the insurer's reinsurance arrangements as the superintendent deems necessary; | 

(3) -bulk-reinsure all or any part of its New Mexico business with another i insurer autho- 


rized to transact such business in.New Mexico; 

(4) ..inerease the insurer's capital and surplus on such terms, in) such amount anda in, auch 
manner as. the superintendent deems necessary; 

(5) maintain with the superintendent a-special: depgait in cash or speanitien eligible. for 
investment of funds of a like domestic insurer under Chapter 59A, Article 9 NMSA 1978 and in 
amount not less than the lesser of: 

(a) the amounts required to be maintained as: 1) reserves for Pe nd Tee lisa 
ment expenses on New Mexico business; and '2) reserves for unearned premiums on New Mexico 
business. In determining the amount of deposit required, the reserves for losses, loss adjustment 
expenses and unearned premiums shall be reduced only for reinsurance ceded to authorized or ac- 
credited reinsurers that maintain with an independent custodian cash or marketable securities in 
amount not less than the sum of the reinsurer's reserves for losses, loss adjustment expenses and 
unearned premiums as to reinsurance assumed; or | 

(b) five hundred thousand dollars ($500,000). ; 

Any deposit, required by this paragraph shall be. for the protection rat: aoe only of New 
Mexico policyholders or claimants, or both, and shall not be withdrawn until the superintendent 
terminates the requirement of the deposit. This paragraph shall not apply as to any domestic in- 
surer, and Subparagraph (b) of this paragraph shall not apply as to any life insurer; 

(6) reduce general insurance and commission expenses by specified methods; : 

(7) suspend or limit the declaration and payzuant of dividends to its stockholders or to its 
policyholders; ‘ 
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(8) file reports in a form acceptable to the superintendent concerning the market value of 


an insurer's assets; V9 


(9) limit or withdraw from certain investments or discontinue certain investment prac- 
tices to the extent the superintendent deems necessary; 

(10) document the adequacy of premium rates in relation to the risks insured; 

(11) file, in addition to regular annual statements, interim financial reports on the form 
adopted by the national association of insurance commissioners or on such format as required by 


the superintendent; 


(12) correct corporate governance practice deficiencies and adopt and use governance 


practices acceptable to the superintendent; 


(13) provide to the superintendent a business plan in order to continue to transact busi- 


ness in the state; or 


(14) notwithstanding another provision ‘of law limiting the erdqurericy or amount of pre- 
mium rate adjustments, adjust rates for a non-life insurance product written by the insurer that 
the superintendent considers necessary to improve the financial condition of the insurer. 

B. The insurer may request a hearing to review the order in accordance with Chapter 59A, 
Article 4 NMSA 1978; however, the superintendent shall give written notice of the hearing not less 
than ten days in advance of the hearing, and the hearing shall be held privately unless the insurer 
requests a public hearing, in which case the hearing shall be public. 


History: Laws 1984, ch. 127, § 717; 1993, ch. 320, § 
91; 2014, ch. 59, § 48. 
The 2014 amendment, effective July 1, 2014, ex- 


panded the requirements the superintendent may place _ 


on an insurer in a hazardous financial condition; in Sub- 


section A, in the introductory paragraph, after "rectify the : 


hazardous condition, including", deleted "but not limited 
to one or more of the following measures" and added "re- 
quiring the insurer to"; in Subsection A, Paragraph (1), 
after "reduce", added "suspend or limit", after "volume 
of', deleted "new", and after "business being accepted", de- 
leted "to an amount, for the period of time, and in a man- 
ner prescribed by the superintendent’s order" and added 
"or renewed"; in Subsection A, Paragraph (2), at the begin- 
ning of the sentence, deleted "require submission of" and 
added "submit its"; in Subsection A, Paragraph (4), at the 
beginning of the sentence, added "increase", and after "in- 
crease the insurer’s", added "capital and"; and i in Subsec- 
tion A, added Paragraphs (12), (18) and (14). 


Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 

The 1993 amendment, effective June 18, 1993, added the 
subsection "A" designation; redesignated former Subsections 
A through E as Paragraphs (1) through (5) of Subsection 
A; in Subsection A, substituted "Section 59A-41-24 NMSA 
1978" for "Section 716 of this article" in the introductory lan- 
guage, in Paragraph (5), rewrote the introductory language, 
in Paragraph (5)(a), deleted "by the above subparagraphs" 
following "the amount of deposit required" and substituted 
"authorized and accredited" for "approved", made stylistic 
changes throughout the paragraph and added Paragraphs 
(6) through (11); and added Subsection B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 44 
C.J.S. Insurance § 138 et seq. 


59A-41-26. Hazardous financial condition; failure of insurer to comply 
with requirements. 


If an insurer found by the superintendent to be in hazardous financial condition and subjected 
to certain requirements by the superintendent pursuant to Section 717 [59A-41-25 NMSA 1978] 
of this article fails to comply with any such requirement, the superintendent may suspend, revoke, 
or refuse to continue the insurer's certificate of authority, and take such further lawful action as 
he may deem advisable, including, but not limited to, commencement of sah aslaotine proceedings 
against the insurer. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance § 57, 


History: Laws 1984, ch. 127, § 718. 


59A-41-27. Deposit of foreign insurer during examination; 
impoundment of assets. 


A. This section shall apply as to any foreign insurer authorized to transact insurance in this 
state, which as shown by its most recent annual statement filed with the superintendent has 
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thirty-five percent or more of its insurance in force issued on New Mexico risks or that thirty-five 
percent or more of its required reserves are applicable to New Mexico risks. 

B. If£during an examination of the insurer by the superintendent or by any other state the super- 
intendent cannot pending completion of the examination determine with certainty that the insurer 
is financially sound, and in the superintendent's opinion additional protection for New Mexico poli- 
cyholders should be required, the superintendent may require the insurer to deposit with the state 
treasurer assets of kinds eligible for investment of funds of a like domestic insurer and in ee 
equal to the total required reserves of the insurer applicable to its New Mexico risks... : 

C.., If the insurer fails to make the deposit within thirty (30) days after such demand to do so, 
the superintendent may record in the office of the county clerk of any county in this state in which 
assets of the insurer. may be located a notice to the effect that all assets of the insurer located in 
such county are impounded by the superintendent, and thereafter all transactions involving such 
assets, including release of mortgages and transfers of title to real estate, shall be invalid unless 
approved and consented to in writing on the face of the instrument by the superintendent. The 
superintendent may thereafter, as a condition precedent to approval of a transaction, require the 
entire proceeds of the transaction to be deposited with the state treasurer for the further prowees 
tion of the insurer's policyholders in this:state. 


History: Laws 1984, ch. 127, § 719..| 


59A-41-28. Grounds for rehabilitation, liquidation of domestic insurer. 


The superintendent may apply under Chapter 59A, Article 41 NMSA 1978 for an order direct- 
ing him to rehabilitate or liquidate a domestic insurer or the United States branch of an alien 
insurer having trusteed assets inthis state upon any one or more:of the following grounds, that 
the insurer: 

A... is insolvent as determined from an examination of the insurer conducted by the superinten- 
dent; 

B. has refused to submit its books, papers, accounts or affairs to the faasa dle inspection of 
the superintendent or his deputy or examiner; 

C.. has failed or refused to comply, within the time designated by the superintendent, with an 
order of the superintendent,’pursuant to law, to make good an impairment of its capital, if a stock 
insurer, or an impairment of its minimum surplus, if a mutual, reciprocal or Lloyds insurer; 

D. has, by contract of reinsurance or otherwise, transferred or attempted to transfer substan- 
tially its entire property or business or entered into any transaction the effect of which is to merge 
substantially its entire property or business in the property or business of any other person, with- 
out having first obtained the written approval of the superintendent; 

E. is found, after an examination, to be in such condition that its further tEeACtion of busi- 
ness will be hazardous to its policyholders, or to its creditors, or to the public; 

F., has willfully violated its.charter or any law of the state; 

G. has an officer who has refused to be examined under oath, concerning its oa 

H. after examination, is found to no longer meet the requirements for organization and incor- 
poration to do business under the laws:of this state; 

I, has ceased to do business for a period of two years; 

J. has commenced voluntary liquidation or dissolution, or attempts to commence.or serie 
any action or proceeding to liquidate its business or affairs, or to dissolve its corporate charter, or 
to procure the appointment of a receiver, trustee, custodian or sequestrator under any law except 
Chapter 59A, Article 41 NMSA 1978; . 

K. has been the subject of an application for the appointment of a receiver, trustee, custodian 
or sequestrator of the insurer or its property, or if a receiver, trustee, custodian or sequestrator is 
appointed by a federal court or if such appointment is imminent; 

L. has consented to such an order through a majority of its directors, stockholders or members: 

M. has not organized or completed its organization and obtained a certificate authorizing it to 
commence the doing of an insurance business within one year from the date of its incorporation or 
within such further period as may have been, allowed under Section 59A-34-7 NMSA 1978; 


1150 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


59A-41-29 CONSERVATION, REHABILITATION AND LIQUIDATION 59A-41-30 


N. has failed or refused to take such steps as may be necessary to remove from office any officer 
or director whom the superintendent has found, after notice to and hearing of such 1 insurer and of 
such officer or director, to be a dishonest or untrustworthy person; or 

O. has failed to maintain adequate risk-based capital levels as determined by the superinten 
dent pursuant to the Risk-Based Capital Act [Chapter 59A, Article 5A NMSA 1978].. 


History: Laws 1984, ch, 127, § 720; 1995, ch. 149, § Subsection M; added Subsection O; and made minor sty- 
16. Set tt listic: changes, 
The 1995 amendment, effective June 16, 1995, sub- 


stituted "Chapter 59A, Article-41 NMSA 1978" for "this i ANNOTATIONS 
article" in the introductory paragraph and in Subsec- dis 
tion J; substituted "Section 59A-34-7 NMSA. 1978" Juz 2 Insurance 12410 138 ine 


for "Section 553 of the Insurance Code" at the end in 


59A-41-29. Order of rehabilitation; termination! 


A. An order to-rehabilitate a domestic insurer shall direct the superintendent and his succes- 
sors. in office forthwith to take possession of the property of such insurer and to conduct the busi- 
ness thereof, and to take such steps toward the removal of the causes and conditions which have 
made such proceeding necessary as the court shall direct. 

B. If at any time the superintendent shall deem that further efforts to.rehabilitate the insurer 
would be futile, he may apply to the court for an order of liquidation. 

C. The superintendent or any interested person upon due notice to the superintendent, at any 
time may apply for an order terminating any rehabilitation proceeding and permitting such in- 
surer to resume possession of its property and the conduct of its business, but no such order shall 
be granted except when, after a full hearing, the court shall determine that the purposes of the 
proceeding have been fully accomplished. 

D. ‘The superintendent may apply for an order directing him to liquidate the business of a 
domestic insurer or the United States branch of an alien insurer having trusteed assets in this 
state, upon any one or more of the grounds specified in Section 720 [59A-41-28 NMSA 1978] of this 
article regardless of whether or not there has been a ideg order directing him to pehabslitate such 
insurer. 


“Hlstory: Laws 1984, ch. 127, § 721. ANNOTATIONS ; 


- Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 
Jur; 2d Insurance § 127, 


59A-41-30. Order of liquidation of domestic i insurer; rights, liabilities. 


A. An Kedar to liquidate the business of a domestic insurer shall direct the superintendent and 
his successors in office forthwith to take possession of the property of such insurer and to liquidate 
the business of the same and to deal with the property and business of such insurer in their own 
names as superintendents or in the name of the insurer as the court before whom such order is 
returnable may direct, and to give notice to ae creditors who may have claims tia such insur- 
ers to present the same. 

B, The superintendent and his successors shall be vested by operations of law with the title to 
all of the property, contracts and rights of action of such insurer as of the date of the entry of the 
order so directing them to liquidate. The filing or recording of such order in the office of the clerk of 
any county shall impart the same notice that a deed, bill of sale or other evidence of title duly filed 
or recorded by such insurer would have imparted. The rights and liabilities of any such insurer 
and of its creditors, policyholders, stockholders, members ‘and ‘all other persons interested in its 
estate shall, unless otherwise directed by the court, be fixed as of the date of the entry of the order 
directing the liquidation of such insurer in the office of the clerk of the county where such insurer 
had its principal office for the transaction of business siya the date of the institution of proceed- 
ings under this article. . 
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C... An order to liquidate the business of the United Sates [States] branch of an alien insurer 
having trusteed assets in this state shall be in the same terms as those hereinbefore prescribed, 
except that only the assets of the business of such United States branch shall be included therein. 

~D. Where the trustee or trustees of a mortgage series consisting in whole or in part of certified 
mortgage investments guaranteed by such domestic insurer have distributed all of the trust estate 
collateral, or have been permitted by court order to abandon all or part of such collateral not dis- 
tributed, the court, by order, may, upon the consent of the superintendent as: liquidator of such do- 
mestic insurer, direct that the superintendent, upon being furnished with a list of certificate hold- 
ers certified to by the trustee or trustees, record subsequent transfers of certificates and charge 
and collect a reasonable fee therefor, and distribute dividends applicable thereto upon liquidation 
of insurer assets in his hands, to the record owners of such certificates, and make and deduct from 
such dividend payments a reasonable charge for such services. 

The duty of the superintendent under such order shall terminate upon the termination of the 
liquidation proceedings of such domestic insurer. 


History: Laws 1984, ch. 127, §:722. ANNOTATIONS 


Bracketed material. — The bracketed, material was 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Insurance §§ 124 to 127, 


59A-41-3f. Grounds for conservation of assets of foreign i insurer. 


The superintendent may apply under Chapter 59A, Article 41 NMSA 1978 for an cedat direct- 
ing him to conserve the assets within the state of a foreign insurer upon any one or more of the 
grounds specified in Subsection A, B, C, D, E, F, G, J, K or O of Section 59A-41-28 NMSA 1978 or 
upon the ground that such foreign insurer has consented to such an order through a majority of 
its directors, stockholders or members, or has had its property sequestrated in its domiciliary 
country or state or in any other country or state. The superintendent may apply under Chap- 
ter 59A, Article 41 NMSA 1978 for an order directing him to conserve the assets within this state 
of an alien insurer, other than one which has its trusteed assets in this state, on any one or more 
of the grounds specified in Subsections A, B, C, D, E, F, G, J, K or O of Section 59A-41-28 NMSA 
1978 or upon the ground that such alien insurer has failed or refused to comply, within the time 
designated by the superintendent, with an order of the superintendent, pursuant to law, to make 
good an impairment of its trusteed surplus, or that such alien insurer has consented to such an 
order through a;majority of its directors, stockholders or members, or that it has had its property 
sequestrated in its domiciliary country or elsewhere. 


History: Laws 1984, ch. 127, § 723; 1995, ch. 149, § Article 41 NMSA 1978" for "this article" and "Subsections 
17, + A, B, C, D, E, F, G, J, K or O of Section 59A-41-28 NMSA 

The 1995 amendment, effective June 16, 1995, in the 1978" for "Section 720 of this bec in Paragraphs A, B, 
first and second sentences, substituted "Chapter 59A, C, D, E, F, G, J, or K". 


59A-41-32. Order of conservation or ancillary liquidation of foreign or 
alien insurer. 


An order to conserve the assets of a foreign or alien insurer shall direct the superintendent and 
his successors in office forthwith to take possession of the property of the insurer within this state 
and to conserve the same subject to further direction of the court. Whenever a domiciliary receiver 
is appointed for the insurer in its domiciliary state which is also a reciprocal state as defined in 
Section 706 [59A-41-14 NMSA 1978] of this article, the court may on the superintendent's appli- 
cation appoint the superintendent an ancillary receiver in this state, subject to the provisions of 
Section 711 [59A-41-19 NMSA 1978] of this article and other provisions of the Uniform Insurers 
Liquidation Act [59A-41-17 through 59A-41-23 NMSA] included within this article. Subject to the 
provisions of the Uniform Insurers Liquidation Act the rights and duties of the superintendent as 
to the insurer and its assets shall include those exercised by and imposed upon ancillary receivers 
of foreign corporations under the general corporation laws of this state. 
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History: Laws 1984, ch. 127, § 724. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Insurance § 128. 


59A-41-33. Grounds for dissolution of domestic insurer. 


The superintendent may apply under this article for an order dissolving the corporate existence 
of a domestic insurer: 

A. upon his application for an order for liquidation, or at any time after such order has been 
granted; or 

B. upon the grounds specified in Section 720 [59A-41-28 0 aa 1978] of this article poses or 
not an order of liquidation is sought or has been obtained. 


History: Laws 1984, ch, 127, § 725. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 43 Am. 
dur, 2d Insurance §§ 124 to 126. 


59A-41-34. Commencement of a delinquency proceeding. 


A. The superintendent, the attorney general or an insurance department staff attorney rep- 
resenting him, shall commence any proceeding under this article by an application to the district 
court in the judicial district in which the principal office of the insurer or organization involved 
is located, for an order directing the superintendent to proceed with delinquency proceedings pro- 
vided for in this article. Such order with a copy of the petition therein shall be served upon the 
insurer or organization named in such order, if it be a domestic corporation by delivering to the 
president or other head of the corporation, secretary or clerk to the corporation, the cashier, the 
treasurer or any director or managing agent; if it be a foreign or alien corporation by delivering 
to the president, vice president, treasurer or assistant treasurer, secretary or assistant secretary, 
or any director of or managing agent, or, if the corporation lacks any of those officers within the 
state, to the officer performing corresponding functions under another name; if it be a voluntary, 
unincorporated or a joint stock association, order or society, by delivering to the president, vice 
president, treasurer, director, trustee or other officer or a member with managerial powers; if it be 
a reciprocal insurer or Lloyds underwriters, by delivering to the duly designated attorney-in-fact, 
a true copy of said order and petition and leaving the same with any such person within the state. 

B, When it is satisfactorily proved by the verified report of the examiner made to the super- 
intendent or by affidavit of any other person familiar with the facts that the officers, directors, 
trustees or managing agents or members of the corporation, association, order or society named 
in such order, upon whom service is required to be made as provided, or if a reciprocal insurer or 
Lloyds underwriters be named in the order, that the duly designated attorney-in-fact or its officers 
and managing agents have departed from the state or have kept themselves concealed therein or 
if such of the persons residing in this state and upon whom service is required to be made as above 
provided have resigned from their offices within forty (40) days prior to the application for an or- 
der under the provisions of this article, or that service cannot be made immediately by the exercise 
of reasonable diligence, such an order may provide for service thereof in such manner as the court 
or justice by whom the same is made, shall direct. 

C. Failure of any such insurer to appear or plead before the court within five (5) days after 
proper service of the order and petition shall be deemed a waiver to the right to have a hearing 
upon the allegation contained in the petition. 


History: Laws 1984, ch. 127, § 726. 44 C.J.S, Insurance § 163 et seq. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 43 Am. 
Jur, 2d Insurance §§ 127 to 129. 
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59A-41-35. Change of venue. 


At any time after commencement of a proceeding under this article the superintendent may apply 
to the court for an order changing the venue of the proceedings to any other county of this state when 
good cause is shown. Upon the filing of such an application for removal, the court shall direct the clerk 
of the county wherein such proceeding is then pending to transmit all of the papers filed therein with 
such clerk to the clerk of the county to which such proceeding is removed and the proceeding shall 
thereafter be conducted in such other county as though it has been commenced in such county. 


History: Laws 1984, ch. 127, § 727. 


59A-41-36. Right of guaranty association to participate in delinquency | 
proceeding. 


A. A guaranty association referred to in Article 42 [Chapter 59A, Article 42 NMSA 1978] (life 
and health insurance guaranty fund). or in Article 43 [Chapter 59A, Article 43 NMSA 1978] (prop- 
erty and casualty insurance guaranty fund) of the Insurance Code may be made a party to a de- 
linquency proceeding by the superintendent in commencing the proceeding or by its intervention 
thereafter. If the superintendent doesnot make the association a party at the commencement of 
the proceedings, the superintendent shall give written notice of the commencement of the proceed- 
ings to the association. 

B. A guaranty association shall not be required to bear any of the costs of such a proceeding 
other than such expenses for its attorney and expense related to its participation in the proceeding 
as are directly incurred by it. 

C._ The association shall have the right at any time during the delinquency proceedings to ap- 
ply to the court for an appropriate order dismissing it as a party to the proceeding on such terms 
as the court finds proper. 


History: Laws 1984, ch. 127, § 728. 


59A-41-37. Exemption from. filing fees. 


“The. superintendent shall not be required to pay any fee to any public officer in this state for 
filing, recording, issuing a transcript or certificate or authenticating any paper or instrument per- 
taining to the exercise by the superintendent of any of the powers or duties conferred upon him 
under this article, whether or not such paper or instrument be executed by the superintendent or 
his deputies, employees or attorneys of record and whether or not it is connected with the com- 
mencement of an action or proceeding by or against the superintendent, or with the subsequent 
conduct of such an action or proceeding, 


a3 


History: Laws 1984, ch. 127, § 729. 


59A-41-38. Deposit of monies collected. 


The superintendent shall from time to time deposit in one or more state or national banks, sav- 
ings banks or trust companies the monies collected by him in a proceeding under this article. The 
superintendent may deposit such monies or any part thereof i in a national bank or trust company 
as a trust fund. 


History: Laws 1984, ch. 127, § 730. 


59A-41-39. Borrowing on pledge of assets. 


For the purpose of facilitating the rehabilitation, liquidation, shee Atha or digzotation of an 
insurer pursuant to this article, the superintendent may, subject to the approval of the court, 
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borrow money and execute, acknowledge and deliver notes or other evidences of indebtedness 
therefor and secure the repayment of the same by the mortgage, pledge, assignment, transfer in 
trust or hypothecation of any or all of the property whether real, personal or mixed of such insurer, 
and the superintendent, subject to the approval of the court, may take any and all other action 
necessary and proper to consummate any such loans and to provide for the repayment thereof. The 
superintendent shall be under no obligation personally or in his official capacity as superintendent 
to repay any loan made pursuant to this section. 


History: Laws 1984, ch. 127, § 731. : ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance § 133. 


59A-41-40. Sale, disposition of assets and compromise of certain claims. 


A. The superintendent may, subject to the approval of the court: 
(1) sue or be sued; 
(2) sell or otherwise dispose of the real or personal property, or any part thereof, of an in- 
surer against whom a proceeding has been brought under this article; and 
(3) sell or compound all doubtful or uncollectible debts or claims owed by or owing to such 
insurer including claims based upon assessment levied against.a member of a mutual or reciprocal 
insurer. 

B. Whenever the amount of any aan debt or claim owed by or owing to such insurer does not 
exceed two hundred dollars ($200), the superintendent may compromise or compound the same 
upon such terms as he may deem for the best interests of the insurer without obtaining the ap- 
proval of the court. The superintendent may, subject to the approval of the court, sell or agree to 
sell, or offer to sell, any assets of such an insurer to such of its creditors who may desire to partici- 
pate in the purchase thereof, to be paid for, in all or in part, out of dividends payable to such credi- 
tors, and, upon the application of the superintendent, the court may designate representatives to 
act for such creditors in the purchase, holding and/or management of such assets, and the super- 
intendent may, subject to the approval of the court, advance the expenses of such representatives 
against the security of the claims of such creditors. 


History: Laws 1984, ch. 127, § 732. 44 C.J.S, Insurance §.200 et seq. 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 48 Am, 
Jur, 2d Insurance § 134, 


59A-41-41. Time to file claims. 


A. Ifupon entry of an order of liquidation of a domestic insurer or United States branch of an 
alien insurer domiciled in this state under Chapter 59A, Article 41 NMSA 1978 or at any time 
thereafter during liquidation proceedings the insurer is not clearly solvent, the court shall, upon 
a hearing after such notice as it deems proper, make and enter an order adjudging the insurer to 
be insolvent. 

B, After entry of order of insolvency and regardless of any prior notice given to creditors, the 
superintendent shall notify all persons who may have claims against the insurer to file such 
claims, at a place and within the time specified in the notice, or that such claims may be forever 
barred. The time specified in the notice shall be fixed by the court for filing of claims, which shall 
be not less than six months after entry of the order of insolvency. The notice shall be given in such 
manner and for such reasonable period of time as the court may order. 

C. The liquidator may permit a claimant making a late filing to share in distributions, whether 
past or future, as if he were not late, to the extent that any such payment will not prejudice the 
orderly administration of the liquidation, under the following circumstances: 
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(1) the existence of the claim was not known to the claimant and the claim was filed as 
promptly thereafter as reasonably possible after learning of it; 

(2) a transfer to a creditor was avoided -under Sections 59A-41-42 through 59A:41- 43.1 
NMSA 1978, or was voluntarily surrendered under Section 59A-41-43.38 NMSA 1978 and the filing 
satisfies the conditions of Section 59A-41-43.3 NMSA 1978; 

(3) the valuation of security held by ‘a secured creditor shows a deficiency, which is filed 
within thirty days after the valuation and deficiency is determined by the court in accordance with 
the provisions of Subsection D of Section 59A-41-22 NMSA 1978; or 

(4) the claim is from a guaranty association for reimbursement of covered claims paid or 
expenses incurred subsequent to the last day for filing where such payments were made and ex- 
penses incurred as provided by law. 


History: Laws 1984, ch. 127, § 733; 1993, ch. 320, § article" in Subsection A; in Subsection B, substituted 
92% 255 "claims may be forever barred" for "claims shall be forever 

The 1993 amendment, effective June 18, 1993, sub- barred" in the first sentence and made a stylistic change 
stituted "Chapter 59A, Article 37 NMSA 1978" for "this in the second sentence; and added Subsection C. 


59A-41-42, Fraudulent transfers prior to petition. 


A. Every transfer made or suffered and every obligation incurred by an insurer within-one (1) 
year prior to the filing of a successful petition for rehabilitation or liquidation under the Insur- 
ance Code is fraudulent as to then existing and future creditors if made or incurred without fair 
consideration, or with actual intent to hinder, delay, or defraud either existing or future creditors. 
A transfer made or an obligation incurred by an insurer ordered to be rehabilitated or liquidated 
under the Insurance Code, which is fraudulent under this section, may be avoided by the receiver, 
except as to a person who in good faith is a purchaser, lienor, or obligee for a present fair equiva- 
lent value, and except that any purchaser, lienor, or obligee, who in good faith has given a consider- 
ation less than fair for such transfer, lien, or obligation, may retain the property, lien or obligation 
as security for repayment. The court may, on due notice, order any such transfer or obligation to 
be preserved for the benefit of the estate, and in that event, the receiver shall succeed to and may 
enforce the rights of the purchaser, lienor, or obligee. 

B. 34 . aa 

(1) A transfer of property other than real property shall be deemed to be made or suffered 
when it becomes so far perfected that no subsequent lien obtainable by legal or equitable proceed- 
ings on a simple contract could become superior to the rights of the transferee. 

(2) A transfer of real property shall be deemed to be made or suffered when it becomes so 
far perfected that no subsequent bona fide purchaser from the insurer could obtain rights superior 
to the rights of the transferee. 

(3) A transfer which creates an equitable lien shall not be deemed to be perfected if there 
are available means by which a legal lien could be created. 

(4) Any transfer not perfected prior to the filing of a petition for liquidation abalt be deemed 
to be made immediately before the filing of the successful petition. 

(5) . The provisions of this subsection apply whether or not there are or were sewaat who 
might have obtained any liens or persons who might have become bona fide purchasers, 

C. Any transaction of the insurer with a reinsurer shall be deemed fraudulent and may be 
avoided by the receiver under Subsection A if:, 

(1) the transaction consists of the termination, adjustment, or settlement of a reinsurance 
contract in which the reinsurer is released from any part of its duty to pay the originally specified 
share of losses that had occurred prior to the time of the transaction, unless the reinsurer gives a 
present fair equivalent value forthe release; and 

(2) any part of the transaction took place within one year prior to the date of fling of the 
petition through which the receivership was commenced. 


History: Laws 1984, ch. 127, § 734. 1. ; Cross references. — For the Insurance Code, see 5OA- 
1-1 NMSA 1978 and notes thereto. 
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59A-41-43. Fraudulent transfer after petition. 


A. After a petition for rehabilitation or liquidation has been filed a transfer of any of the real 
property of the insurer made to a person acting in good faith shall be valid against the receiver if 
made for a present fair equivalent value, or, if not made for a present fair equivalent value, then 
to the extent. of the present consideration actually paid therefor, for which amount the transferee 
shall have a lien on the property so transferred. The commencement of a proceeding in rehabili- 
tation or liquidation shall be constructive notice upon the recording of a.copy of the petition, for 
or order of rehabilitation or liquidation with the recorder of deeds in the county where any real 
property in question is located. The exercise by a court of the United States or any state or juris- 
diction to authorize or effect a judicial sale of real property of the insurer within any county in any 
state shall not be impaired by the pendency of such a proceeding unless the copy is recorded in the 
county prior to the consummation of the judicial sale. 

B,. After a petition for rehabilitation or liquidation has been filed and before either the re- 
ceiver takes possession of the property of the insurer or an order of rehabilitation or liquidation is 
granted: 

(1) a transfer of any of the property of the insurer, other than real property, made to a 
person acting in good faith shall be valid against the receiver if made for a present fair equivalent 
value, or, if not made for a present fair equivalent value, then to the extent of the present consid- 
eration actually paid therefor, for which amount the transferee shall have a lien on the property 
so transferred; 

(2) .a person indebted to the insurer or holding property of the insurer may, if acting in 
good faith, pay the indebtedness or deliver the property, or any part thereof, to the insurer or upon 
his order, with the same effect:as if the petition were not pending; 

(3) a person having actual knowledge of the pending. rehabilitation or liquidation shall be 
deemed not to actin good faith; and 

(4) a person asserting the validity of a transfer under this Pre ise shall have the burden 
of proof, Except. as elsewhere provided in this section, no transfer by or on behalf of the insurer 
after the date of the petition for liquidation by any person other than the liquidator shall be valid 
against the liquidator. 

C, Nothing in Chapter 59A, Article 41 NMSA 1978 shall impair the negotiability of currency or 
negotiable instruments. 

D. .. Nothing in this section shall be constructed to give min wear to any person to act on behalf 
of a receiver. 


History: Laws 1984, ch. 127, § 735; 1993, ch, 320, § first sentence of Subsection A; substituted "Chapter 59A, 
93. Article 41 NMSA 1978" for "this article" in Subsection C; 
The 1998 amendment, effective June 18, 1993, sub- and added Subsection D. 
stituted "shall have a lien" for "shall gave a lien" in the 


59A-41-43.1. Voidable preferences and liens. 


A. (1) A’preference is a transfer of any of the property of an insurer to or for the benefit of a 
creditor; for or on account of an antecedent debt; made or suffered by the insurer within one year 
before the filing of a successful petition for rehabilitation or liquidation under’Chapter’ 59A, Ar- 
ticle 41 NMSA ‘1978, the effect of which transfer may be to enable the creditor to obtain a greater 
percentage of this debt than another creditor of the same class would receive. If a liquidation 
order is entered while the insurer is already subject to a rehabilitation order, then such transfers 
shall be deemed preferences if made or suffered within one year before the filing of the petition for 
rehabilitation, or within two aaa before the filing of the petition for ee | whichever time 
is shorter. 

(2) Any preference may be avoided by the rehabilitator or Ligitidator if: 
(a) the insurer was insolvent at the time of the transfer; 
(b) the transfer was made within four months before the filing of the petition; 
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(c) the creditor receiving it or to be benefited thereby or his agent acting with refer- 
ence thereto had, at the time when the transfer was made, reasonable cause to believe that the 
insurer was insolvent or was about to become insolvent; or 

(d) the creditor receiving it was an officer, or any employee or attorney or other person 
who was in fact in a position of comparable influence in the insurer to an officer, whether or not he 
held such position, or any shareholder holding directly or indirectly more than five percent of any 
class of any equity security issued by the insurer, or any other person, firm, corporation, associa- 
tion or aggregation of persons with whom the insurer did not deal at arm's length. 

(8) Where the preference is voidable, the rehabilitator or liquidator may recover the prop- 
erty or, if it has been converted, its value from any person who has received or converted the 
property; except where a bona fide purchaser or lienor has given less than fair equivalent value, 
he shall have a lien upon the property to the extent of the consideration actually given by him. 
Where a preference by way of lien or security title is voidable, the court may on due notice order 
the lien or title to be preserved for the benefit of the estate, in which event ths lien or title shall 
pass to the liquidator. 

B. (1) A transfer of property other than real property shall be deemed to be made or suffered 
when it becomes so far perfected that no subsequent lien obtainable by legal or equitable proceed: 
ings on a simple contract could become superior to the rights of the transferee. 

(2) A transfer of real property shall be deemed to be made or suffered when it becomes so 
far perfected that no subsequent bona fide purchaser from the insurer could obtain rights superior 
to the rights of the transferee. 

(3) A transfer which creates an equitable lien shall not be deemed to be perfected if there 
are available means by which a legal lien could be created. 

(4) A transfer not perfected prior to the filling of a petition for liquidation shall be deemed 
to be made immediately before the filing of the successful petition. 

(5) The provisions of this subsection apply whether or not there are or were creditors who 
might have obtained liens or persons who might have become bona fide purchasers. 

C. (1) A lien obtainable by legal or equitable proceedings upon a simple contract is going one 
[sic] arising in the ordinary course of such proceedings upon the entry or docketing of a judgment 
or decree, or upon attachment, garnishment, execution, or like process, whether before, upon, or 
after judgment or decree and whether before or upon levy. It does not include liens which under 
applicable law are given a special priority over other liens which are prior in time. 

(2) A lien obtainable by legal or equitable proceedings could become superior to the rights 
of a transferee, or a purchaser could obtain rights superior to the rights of transferee within the 
meaning of Subsection B of this section, if such consequences would follow only from the lien or 
purchase itself, or from the lien or purchase followed by any step wholly within the control of the 
respective lienholder or purchaser, with or without the aid of ministerial action by public officials. 
Such a lien could not, however, become superior and such a purchase could not create superior 
rights for the purpose of Subsection B of this section through any acts subsequent to the obtaining 
of such a lien or subsequent to such a purchase which require the agreement or concurrence of any 
third party or which require any further judicial action or ruling. 

D. A transfer of property for or on account of a new and contemporaneous consideration which 
is deemed under Subsection B of this section to be made or suffered after the transfer because of 
delay in perfecting it does not thereby become a transfer for or on account of an antecedent debt if 
any acts required. by the applicable law to be performed in order to perfect the transfer as against 
liens or bona fide purchasers' rights are performed within twenty-one days or any period expressly 
allowed by law, whichever is less. A transfer to secure a future loan, if such a loan is actually 
made, or a transfer which becomes security for a future loan, shall have the same effect as a trans- 
fer for [sic] on account of a new and contemporaneous consideration. . 

E. If any lien deemed voidable under Paragraph (2) of Subsection A of this section a Tee 
dissolved by the furnishing of a bond or other obligation, the surety on which has been indemnified 
directly or indirectly by the transfer of or the creation of a lien,upon any property of an insurer 
before the filing of a petition under Chapter 59A, Article 41 NMSA 1978 which results in a liquida- 
tion order, the indemnifying transfer or lien shall also be deemed voidable. 
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F. The property affected by any lien deemed voidable under Subsections A and E of this section 
shall be discharged from such lien, and that property and any of the indemnifying property trans- 
ferred to or for the benefit of a surety shall pass to the liquidator, except that the court may on due 
notice order any such lien to be preserved for the benefit of the estate and the court may direct that 
such conveyance be executed as may be proper or adequate to evidence the title of the liquidator. 

G. The court before which the rehabilitation or liquidation proceeding is pending shall have 
summary jurisdiction of any proceeding by the liquidator to hear and determine the rights of any 
parties under this section. Reasonable notice of any hearing in the proceeding shall be given to 
all parties in interest, including the obligee of a releasing bond or other like obligation. Where an 
order is entered for the recovery of indemnifying property in kind or for the avoidance of an in- 
demnifying lien, the court, upon application of any party in interest, shall in the same proceeding 
ascertain the value of the property or lien, and if the value is less than the amount for which the 
property is indemnity or less than the amount of the lien, the transferee or lienholder may elect to 
retain the property or lien upon payment of its value, as ascertained by the court, to the rehabilita- 
tor or liquidator, within such reasonable times as the court shall fix. 

H. The liability of the surety under a releasing bond or other like obligation shall be discharged 
to the extent of the value of the indemnifying property recovered or the indemnifying lien nullified 
and avoided by the rehabilitator or liquidator, or where the property is retained under Subsection 
G of this section to the extent of the amount paid to the rehabilitator or liquidator. 

I. Ifacreditor has been preferred, and afterward in good faith gives the insurer further credit 
without security of any kind, for property which becomes a part of the insurer's estate, the amount 
of the new credit remaining unpaid at the time of the petition may be set off against the preference 
which would otherwise be recoverable from him, 

J. If an insurer shall, directly or indirectly, within four months before the filing of a successful 
petition for rehabilitation or liquidation under Chapter 59A, Article 41 NMSA 1978, or at any time 
in contemplation of a delinquency proceeding, pay money or transfer property to an attorney-at-law 
for services rendered or to be rendered, the transactions may be examined by the court on its own 
motion or shall be examined by the court on petition of the rehabilitator or liquidator and shall be 
held valid only to the extent of a reasonable amount to be determined by the court, and the excess 
may be recovered by the rehabilitator or liquidator for the benefits of the estate; provided that where 
the attorney is in a position of influence in the insurer or an affiliate thereof payment of any money 
or the transfer of any property to the attorney-at-law for services rendered or to be rendered shall be 
governed by the provisions of Subparagraph (d) of Paragraph (2) of Subsection A. 


History: 1978 Comp., § 59A-41-43.1, enacted by Bracketed material. — The bracketed material was 
Laws 1993, ch. 320, § 94. inserted mid the compiler and it is not part of the law. 


59A-41-43.2. Liability for participation in fraudulent transfer or 
voidable preference. 


A. Every officer, manager, employee, shareholder, member, subscriber, attorney or any other 
person acting on behalf of the insurer who knowingly participates in giving any preference or in 
any fraudulent transfer when he has reasonable cause to believe the insurer is or is about to be- 
come insolvent at the time of the preference or transfer shall be personally liable to the rehabilita- 
tor or liquidator for the amount of the preference or transfer. It shall be a rebuttable presumption 
that such was the case if the transfer was made within four months before the date of filing of a 
successful petition for rehabilitation or liquidation. 

B. Every person receiving any property from the insurer or the benefit thereof as a voidable 
preference or as a fraudulent transfer shall be personally liable therefor and shall be bound to ac- 
count to the rehabilitator or liquidator. 

C. Nothing in this section shall prejudice any other claim by the rehabilitator or liquidator 
against any person. 


History: 1978 Comp., § 59A-41-43.2, enacted by 
Laws 1993, ch. 320, § 95. 


1159 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-41-43.3 INSURANCE CODE 59A-41-44 


59A-41- 43.3. Claims of holders of void or voidable rights. 


A. Noclaims of a creditor who has received: or: cried a preference, lien, conveyance, anal 
assignment or encumbrance voidable under Chapter 59A, Article 41 NMSA 1978 shall be allowed 
unless. he surrenders the preference, lien, conveyance, transfer, assignment or encumbrance. If 
the avoidance is effected by a proceeding in which a final judgment has been entered, the claim 
shall not be allowed unless the money is paid or the property is delivered to the rehabilitator or 
liquidator within.thirty days from the date of the entering of the final judgment, except that the 
court having jurisdiction over the rehabilitation or liquidation may allow further time if there is 
an appeal or other continuation of the proceeding. 

B. Acclaim allowable under Subsection A of this section by reason of the avoidance, whether 
voluntary or involuntary, or a preference, lien, conveyance, transfer, assignment or encumbrance 
may be filed as an excused late filing under Section 59A-41-41 NMSA 1978 if filed within thirty 
days from the date of the avoidance, or within the further, time allowed by the court under Subsec- 
tion A of this section. 


History: 1978 Comp., Se 59A-41-43.3, enacted by 
Laws 1993, ch. 320, § 96. 


59A-41-44, Priorities in distribution. 


The priority of claims and.order of distribution of the insurer's assets on liquidation shall be 
as stated in this section. The first fifty dollars ($50.00) of the amount allowed on each property, 
casualty or fidelity claim in the classes under Subsections B through F of this section, shall be de- 
ducted from the claim and included in the class under Subsection I of this section. Claims may not 
be cumulated by assignment to avoid application of the fifty dollar ($50.00) deductible provision. 
Subject to the fifty dollar ($50.00) deduction, every claim in each class shall be paid in full or ad- 
equate funds retained for payment before the members of the next class receive any payment. No 
subclasses shall be established within any class. Subject to the foregoing, the order of distribution 
and of priority shall be as follows: 

A. administration costs. The costs and expenses of administration, including but not limited to 
the actual and necessary costs of preserving or recovering the assets of the insurer, compensation 
for all services rendered in the liquidation, necessary filing fees, fees and mileage payable to wit- 
nesses, attorney's fees in reasonable amount and the reasonable expenses of a guaranty associa- 
tion for unallocated loss adjustment expense; 

B. wages. Debts due to employees of the insurer for services performed, not to: exceed one 
thousand dollars ($1,000) to each employee, and earned within three months before commence- 
ment of delinquency proceedings. The insurer's officers shall not be entitled to the benefit of this 
priority. Such priority shall be in lieu of any other similar Priority authorized by law as to wages 
or compensation of employees; 

C. loss claims. All claims under policies or contracts for losses thennen including third party 
claims and all claims of guaranty associations not specified in Subsection A of this section. That 
portion of any loss for which indemnification is provided by other benefits or advantages recovered 
or recoverable by the claimant shall not be included in this class, other than benefits or advan- 
tages recovered or recoverable in discharge of familial obligations of support or by way of succes- 
sion at death or as proceeds of life insurance, or as gratuities. No payment made by an employer 
to his employee shall be treated as a gratuity; 

D. unearned premiums. Claims under nonassessable policies for unearned premiums or other 
premium refunds; 

E. residual classification. All other claims, including claims of the federal or any state or local 
government, not falling within other classes under this section. Claims, including those of any 
governmental body, for a penalty or forfeiture, shall be allowed in this class only to the extent 
of the pecuniary loss sustained from the act, transaction or proceeding out of which the penalty 
or forfeiture arose, with reasonable and actual costs occasioned thereby. The remainder of such 
claims shall be postponed to the class of claims under Subsection K of this section; . 
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F, judgments. Claims based solely on judgments. Ifa claimant files a claim and bases it both 
on the judgment and on the underlying facts, the claim shall be considered by the liquidator, who 
shall give the judgment such weight as he deems appropriate. The claim as allowed shall receive 
the priority it would receive in absence of the judgment. If the judgment is larger than the allow- 
ance on the underlying claim, the remaining portion of the judgment shall be treated as if it were 
a claim based solely on a judgment, except that, to the extent such judgment was obtained through 
fraud or collusion, it shall be disallowed; 

G. interest on claims already paid. Interest at the legal rate compounded annually on all 
claims in the classes under Subsections A through I of this section, from date of petition for liqui- 
dation or the date on which the claim becomes due, whichever is later, until the date on which the 
dividend is declared. The liquidator, with the court's approval, may make reasonable classifica- 
tions of claims for purposes of computing interest, may make approximate computations and may 
ignore certain classifications and time periods as de minimis; 

H. miscellaneous subordinated claims, The remaining claims or portions of claims not already 
paid, with interest as in Subsection G of this section: 

(1) the first fifty dollars ($50.00) of each claim in the classes under Subsections B through 
F of this section, subordinated under this section; 

(2) claims subordinated by Section 59A-41-45 NMSA 1978; 

(3) claims filed late except as provided otherwise in Subsection C of Section 59A-41-41 
NMSA 1978; 

(4) portions of claims subordinated under Subsection E of this section; 

(5) claims or portions of claims payment of which is provided by other benefits or advan- 
tages recovered or recoverable by the claimant; and 

(6) claims not otherwise provided for in this section; 

I, preferred ownership claims. Surplus or contribution notes, or similar obligations, and pre- 
mium refunds on assessable policies. Interest at the legal rate shall be added to each claim, as in 
Subsections G and H of this section; and 

J. proprietary claims. The claims of shareholders or other owners. 


History: Laws 1984, ch. 127, § 736; 1993, ch, 320, 
§ 97. 

Compiler's notes. — Paragraph E contains a refer- 
ence to a Paragraph K; however, as enacted and amended, 
this section does not contain a Paragraph K. 

The 1998 amendment, effective June 18, 1993, in the 
introductory language, deleted the next-to-last sentence, 
which related to funds to be reserved where a guaranty 
association is obligated as to the insurer's claims; added 
the language beginning "and the reasonable expenses" 
at the end of Subsection A; rewrote the first sentence in 
Subsection C; rewrote Subsection D; added the language 
beginning "except that" at the end of Subsection F; in 


59A-41-45. Offsets. 


Subsection H, substituted "Section 59A-41-45 NMSA 
1978" for "Section 737 of this article" in Paragraph (2), 
and added the language beginning "except as provided" 
in Paragraph (3); substituted references to "subsections" 
for references to "paragraphs" throughout the section; and 
made stylistic changes throughout the section. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance § 135. 
44 C.J.S. Insurance § 200 et seq. 


A. In all cases of mutual debts or mutual credits between the insurer and another person in 
connection with any action or proceeding under this article, such credits and debts shall be set 


tion. 


off and the balance only shall be allowed or paid, except as provided in Subsection B of this sec- 


B. No offset shall be allowed in favor of any such person where: , 

(1) the obligation of the insurer to such person would not at the date of entry of any liq- 
uidation order, or otherwise, as provided in Section 722 [59A-41-30 NMSA 1978] of this article 
entitle him to share as a claimant in the assets of the insurer; or 

(2) the obligation of the insurer to such person was pnechaged by or transferred to atti 


person with a view to its being used as an offset; 


(3) the obligation of such person is to pay an assessment levied against the: members of 
a mutual insurer, or against the subscribers of a reciprocal insurer, or is to pay a balance upon a 
subscription to the capital stock of a stock insurer; or 
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(4). the obligation of, the person is to pay premiums, whether earned or unearned, to the 
insurer. _ 


History: Laws 1984, ch. 127, § 737. 


59A-41-45.1. Recovery from affiliates. 


~The receiver shall have a right to recover from an affiliate of the insurer property of the insurer 
transferred to or for the benefit of the affiliate within the five years preceding the initial petition 
for receivership. No transfer is recoverable under this section if the affiliate shows that, when the 
transfer was made: 
-A. the insurer was solvent; 
B. the transfer was lawful; and 
C. neither the insurer nor the affiliate knew or should have known that the transfer, under 
then-applicable statutory accounting standards, would: 
(1) place the insurer in violation of applicable capital or surplus requirements; 
(2) place the insurer below the risk-based capital level as defined in the Risk-Based Capi- 
tal Act [Chapter 59A, Article 54 NMSA 1978]; 
’ (8) cause the insurer's filed financial statements not to present fairly the capital and sur- 
plus of the insurer; or 
(4) otherwise cause the insurer to be in a hazardous financial condition. 


History: Laws 2012, ch. 9, § 3. Effective dates. — Laws 2012, ch. 9, § 23 made Laws 
2012, ch. 9, § 3 effective July 1, 2012. 


59A-41-46. Report for assessment; domestic mutual, reciprocal 
insurers. 


Within three (3) years from the date an order of rehabilitation or liquidation of a domestic mu- 
tual insurer or domestic reciprocal insurer was filed in the office of the clerk of the court by which 
such order was made, the superintendent may make a report to the court setting forth: 

A. the reasonable value of the assets of the insurer; 

B. the insurer's probable liabilities; and 

C. the probable necessary assessment, if any, to pay all claims and expenses in full, including 
expenses of administration. 


History: Laws 1984, ch. 127, § 738. 


59A-41-47, Levy of assessment; domestic mutual, reciprocal | 
insurers. 


A. Upon the basis of the report provided for in Section 738 [59A-41-46 NMSA 1978]. of this 
article ineluding any amendments thereof, the court, ex parte, may levy one or more assessments 
against all persons who, as shown by the record of the insurer, were members (if a mutual insurer) 
or subscribers (if a reciprocal insurer) at any time within one year prior to the date of issuance of 
the court's order under Section 725 [59A-41-33 NMSA 1978] of this article. 

B. Such assessment shall cover the excess of the probable liabilities over the reasonable 
value of the assets, together with the estimated cost of collection and percentage of incollectibil- 
ity thereof. The total of all assessments against any member or subscriber with respect to any 
policy, whether levied pursuant to this article or pursuant to any other provisions of the laws of 
New Mexico, shall be for no greater amount than specified in the policy or policies of the member 
or subscriber and as limited under the laws of New Mexico; except that if the court finds that 
the policy was issued at a rate of premium below the minimum rate lawfully permitted for the 


1162 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


59A-41-48 CONSERVATION, REHABILITATION AND LIQUIDATION 59A-41-50 


risk insured, the court may determine the upper limit of such assessment upon the basis of such 
minimum rate. 

C. No assessment shall be levied against any member or subscriber with respect to any nonas- 
sessable policy issued in accordance with the Insurance Code. 

D. Where the insurer has levied an assessment prior to the court's order under the proceeding 
in Section 725 of this article and the superintendent has ratified such assessment with the court's 
approval such ratification shall inno way be deemed an assessment as set ouv" in Subsections A; B 
and C of this section. 


History: Laws 1984, ch. 127,§ 739. ANNOTATIONS 
Cross references. — For the Insurance Code, see 59A- » 


1-1 NMSA 1978 and notes thereto. Bru aipipe sey oer ag nat co oaa 
: and notes thereto ‘any. 9d Tnslirance §§'597, 598, 600. 


59A-41-48. Order for payment of assessment; domestic mutual, 
_ reciprocal insurers. | 


After levy of assessment as provided in Section 739 [59A-41-47 NMSA 1978] of this article, upon 
the filing of a further detailed report by the superintendent, the court shall issue an order direct- 
ing each member (if a mutual insurer) or each subscriber (if a reciprocal insurer) if he shall not 
pay the amount assessed against him to the superintendent on or before the day.to be specified 
in the order, to show cause why he should not be held liable to pay such assessment together with 
costs as set out in Section 742 [59A-41-50 NMSA 1978] of this article and why the qupexintendent 
squid not have judgment therefor. 


sad Laws 1984, ch. 127, § 740. 


59A-41-49. Assessment order, publication and transmittal. 


The superintendent shall cause a notice of an assessment order, issued pursuant to Section 740 
[59A-41-48 NMSA 1978] of this article, setting forth a brief summary of the contents of such order 
to be: 

A. published i in such manner as shall be directed by the court; ‘and 

B. enclosed. in a sealed envelope, addressed and mailed postage prepaid to each: member or 
subscriber liable thereunder at his address last of record with the insurer, at least twenty (20) 
days before the return day of the order to show cause provided for in Section 740 of this article. 


History: Laws 1984, ch. 127, § 741. 


59A-41-50. Judgment upon the assessment. 


A. On the return day of the order to show cause provided for in Section 740 [59A-41-48 NMSA 
1978].of this article if the member or subscriber does not appear and serve verified objections upon 
the superintendent, the court shall make an order adjudging that such member or subscriber is 
liable for the amount of the assessment against him together with ten dollars ($10) costs, and that 
the superintendent may have judgment against the member or subscriber therefor. 

B.. If on such return day the member or subscriber shall appear and serve verified objections 
upon the superintendent there shall be a full hearing before the court or a referee to hear and de- 
termine, who, after such hearing, shall make an order either negating or affirming his liability to 
pay the whole or some part thereof together with twenty-five dollars ($25) costs.and the necessary . 
disbursements incurred at such hearing, and directing that the superintendent in the latter case 
may have judgment therefor. 

C. Ajudgment upon any such order shall have the same force and effect, and may be entered 
and docketed, and may be appealed from as if it were a judgment in’an original action brought in 
the court in which the proceeding is pending. - 
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History: Laws 1984, ch. 127, § 742. 44 C.J.S. Insurance § 180 et seq. 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance §§ 607 to 611. 


59A-41-51. Summary proceedings; superintendent's corrective ORGEES 
authorized. 


A. If the superintendent determines after a hearing that any insurer has committed or en- 
gaged in, or is committing or engaging in, or is about to commit or engage in any act, practice or 
transaction that would subject it to formal delinquency proceedings under this article, he shall 
make and serve upon the insurer and other persons involved, such orders (other than seizure 
orders under Sections 746 and 747 [59A-41-54 and 59A-41-55 NMSA 1978] of this article) as he 
deems reasonably necessary to correct, eliminate, or remedy such conduct, condition or ground. 
Orders to cure impairment of capital or surplus are subject to Section 92 [59A-5-25 NMSA 1978] 
of the Insurance Code. 

B. If the superintendent believes that irreparable harm to the insurer or its policyholders, 
creditors or the public may occur unless his order is issued with immediate effect, he may make 
and serve his order without notice and before hearing, and shall simultaneously therewith serve 
upon the insurer and other persons involved a notice of hearing. 

C. The superintendent's order and notice of hearing shall be served by personal service in any 
manner provided by the New Mexico Rules of Civil Procedure. 

D. This section, and Sections 744 through 749 [59A-41-52 through 59A-41-57 NMSA 1978] of 
this article, are supplemental to and not in contradiction or modification of Sections 716 through 
718 [59A-41-24 through 59A-41-26 NMSA 1978] or any other sections of this article as to insurers 
in hazardous financial condition. 


History: Laws 1984, ch. 127, § 748. Cross references. — For Rules of Civil Procedure, see 
Rule 1-001 NMRA et seq. 


59A-41-52. Summary proceedings; appeal from superintendent's order. 


If the superintendent has issued a summary order before hearing as provided in Subsection B 
of Section 743 [59A-41-51 NMSA 1978] of this article, any person upon whom such order is served 
may waive the superintendent's hearing and apply for an immediate judicial relief available under 
law and without first exhausting his administrative remedies. 


History: Laws 1984, ch. 127, § 744. 


59A-41-53. Summary proceedings; enforcement; penalty. 


A. The superintendent may apply for and the district court for Santa Fe county or the county 
in which the insurer has its principal office may grant such restraining orders, temporary and per- 
manent injunctions and other orders as may be deemed necessary to enforce the superintendent's 
order. 

B. Violation of any order of the superintendent issued under Section 59A-41-51 NMSA 1978 by 
any person as to whom the order is in effect shall subject such person to a penalty of not more than 
ten thousand dollars ($10,000), to be collected in a civil action brought by the attorney general in 
the name of the state of New Mexico. The attorney general shall deposit all funds so collected with 
the state treasurer for credit as provided for insurance department receipts in caer under Sec- 
tion 59A-6-5 NMSA 1978. 


History: Laws 1984, ch. 127, § 745; 1987, ch. 259, § 25. 
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59A-41-54. Summary proceedings; seizure under court order. 


A. Upon filing by the superintendent in the district court for Santa Fe county or the county in 
which the insurer has its principal office of his verified petition alleging any ground for a formal 
delinquency proceeding against an insurer under this article and that the interests of the insurer's 
policyholders or creditors or the public will be jeopardized by delay, and setting forth the order 
deemed necessary by the superintendent, the court shall, ex parte and without notice or hearing, 
issue the requested order, The requested order may: 

(1) direct the superintendent to take possession and control of all or part of the property, 
books, accounts and records of the insurer and the premises occupied by it for transaction of its 
business in this state; and 

(2) until further order of the court, enjoin the insurer and its officers, managers, agents 
and employees from removal, concealment or other disposition of its property, and from transac- 
tion of its business, except with the superintendent's written consent. 

B. The court's order shall be for such duration, specified in the order, as the court deems nec- 
essary to enable the superintendent to ascertain the insurer's condition. On motion of any party 
or on. its own motion, the court may hold such hearings as it deems desirable after such notice as 
it deems appropriate, and extend or shorten the duration or modify the terms of the order. The 
court shall vacate the seizure order if the superintendent fails to commence a formal proceed- 
ing under this article after reasonable opportunity to do so; and a seizure order is automatically 
terminated by issuance of the court's order pursuant to formal delinquency proceedings under 
this article. 

C. Entry of a seizure order under this section does not constitute an anticipatory breach of any 
contract of the insurer. 


History: Laws 1984, ch. 127, § 746. 


59A-41-55. Summary proceedings; seizure under superintendent's 
order. 


A. If it appears to the superintendent that the interests of policyholders, creditors or the 
public will be jeopardized by delay incident to requesting a court seizure order, then on any 
ground which would justify a court seizure order under Section 59A-41-54 NMSA 1978, and 
without notice and without applying to the court, the superintendent may issue a seizure order 
which must contain a statement verified by him of the grounds for his action. As directed by the 
seizure order, the superintendent's representatives shall forthwith take possession and control 
of all or part of the property, books, accounts and records of the insurer and of the premises in 
this state occupied by the insurer for transaction of its business. The superintendent shall retain 
possession and control until the order is vacated or is replaced by an order of court pursuant to 
Subsection B of this section, or pursuant to a formal proceeding under Chapter 59A, Article 41 
NMSA 1978. 

B. At any time after seizure under Subsection A of this section, the insurer may apply to the 
district court for Santa Fe county. The court shall thereupon order the superintendent to appear 
forthwith and shall thereafter proceed as if the order were a court seizure order issued under Sec- 
tion 59A-41-54 NMSA 1978, 

C. Every peace officer of this state shall assist the superintendent in making and enforcing any 
such seizure, and every sheriff and police department shall furnish the superintendent with such 
deputies, patrolmen or officers as may be necessary for the purpose. 

D. Entry of a seizure order under this section does not constitute an anticipatory breach of any 
contract of the insurer. 


History: Laws 1984, ch. 127, § 747; 1987, ch. 259, § 26. 
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59A-41-56. Summary proceedings; conduct of administrative and 
judicial hearings. 


A. The superintendent shall hold all heaters in summary proceedings privately utiless the 
insurer requests a public hearing, in which case the hearing shall be public. 

B. The court may hold all hearings in summary proceedings and judicial reviews thereof pri- 
vately in chambers, and shall do so on request of the insurer proceeded against. 

C. In all summary proceedings and judicial reviews thereof, all records of the insurer, other 
documents, and all insurance department files and court records and papers, so far as they pertain 
to or are part of the record of the summary proceedings, shall be and remain confidential except 
as necessary to obtain compliance therewith, unless the court after hearing arguments by the par- 
ties in chambers, orders otherwise, or unless the insurer requests that the matter be made public. 
Until the court otherwise orders, all papers filed with the clerk of the court i in the matter cael be 
held by him in a confidential file. 

D. If at any time it appears to the court that any person whose interest is or will be Saat 
tially affected by an order did not appear at the hearing and has not been served, the court may 
order that notice be given and the proceedings be adjourned to give such person an eiestetitorm nb to 
appear, on such terms as may be reasonable. 


History: Laws 1984, ch. 127, § 748. 


59A-41-57. Summary proceedings; penalty for refusal to deliver 
property, records. 


Any person having possession or custody of and refusing to deliver to the superintendent or his 
representative upon request any of the property, books, accounts, documents or other records of an 
insurer against which a seizure order has been issued by the superintendent or by the court, as 
provided in Sections 743 through 748 (59A-41-51 through 59A-41-56 NMSA 1978] of this article, 
unless a greater monetary or other applicable penalty is provided by other law, is upon conviction 
thereof guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars ($500). 


History: Laws 1984, ch. 127, § 749. 


ARTICLE 42 
e ; , : 2 e x 
Life and Health Insurance Guaranty Association 
Sec. 5 ain See. 
59A-42-1. Short title. - §9A-42-10. Duties and powers of the superintendent. 
59A-42-2. Purpose. - «) §9A-42-11, Prevention of insolvencies. 
59A-42-3. Definitions. 59A-42-12. Appeals. 
59A-42-4. Coverage; limitations. 59A-42-13, Miscellaneous provisions. 
59A-42-5.. Organization of association; ee 59A-42-14. Examination of association; annual report. 
59A-42-6. Board of directors. 59A-42-15.. Immunity. 
59A-42-7. Powers and duties of the association. 59A-42-16. Stay of proceedings; reopening default ioe 
59A-42-8. Assessments. ments. 
59A-42-9. Plan of operation. 59A-42-17. Prohibited advertisement; notice to policy 


owners, 


59A-42-1. Short title. 


Chapter 59A, Article 42 NMSA 1978 may be cited as the "Life and Health Insurance Guaranty 
Association Act", 


History: Laws 1984, ch. 127, § 750; 2012, ch. 9, § 4. 1978"; and after "Insurance Guaranty", deleted "Law" and 
The 2012 amendment, effective July 1, 2012, deleted added "Association Act". 
"This Article" and added "Chapter 59A, Article 42 NMSA 
1166 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-42-2 LIFE AND HEALTH INSURANCE GUARANTY ASSOCIATION 59A-42-3 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance §§ 1, 9, 103, 173; 44 Am. Jur. 2d Insur- 
ance §§ 1653, 2038. 


44C.J.S. Insurance §§ 111, 126: 


59A-42-2. Purpose. 


» The purpose of the Life and Health Insurance Guaranty Association Act is to provide a mecha- 

nism to facilitate continuation of coverage and the payment of covered claims under certain insur- 
ance policies, to avoid excessive delay in payment and avoid financial loss to claimants or poli- 
cyholders because of insolvency of an insurer, to assist in detection and prevention of insurer 
insolvencies and to provide an association to assess the cost of such protection among insurers. 


History: Laws 1984, ch. 127, § 751; 2012, ch. 9, § 5. 

The 2012 amendment, effective July 1, 2012, after 
"The purpose of", deleted "this article" and added "the Life 
and Health Insurance Guaranty Association Act". 

Temporary provisions, — Laws 2012, ch. 9, § 21, pro- 
vided that: 

A. The accounts maintained pursuant to the Life and 
Health Insurance Guaranty Law and in effect on July 1, 
2012 shall continue in full force as the accounts main- 
tained pursuant to the Life and Health Insurance Guar- 
anty Association Act, modified as necessary to comply 
with that act. 

B. The life insurance guaranty association existing 
pursuant to the Life and Health Insurance Guaranty Law 
on July 1, 2012 is the life and health insurance guaranty 
association organized pursuant to the Life and Health 
Insurance Guaranty Association Act, subject to the provi- 
sions of that act. 

C. The insurer members of the board of directors of the 
life insurance guaranty association serving pursuant to 


59A-42-3. Definitions. 


the Life and Health Insurance Guaranty Law on July 1, 
2012 shall serve as the insurer members of the board of 
directors of the life and health insurance guaranty asso- 
ciation pursuant to the provisions of the Life and Health 
Insurance Guaranty Association Act. 

D. The plan of operation in effect pursuant to the Life 
and Health Insurance Guaranty Law on July 1, 2012 shall 
serve as the plan of operation required pursuant to the 
Life and Health Insurance Guaranty Association Act, 
modified as necessary to comply with that act. 

E. An action, including an assessment, or an obliga- 
tion of the life insurance guaranty association, board of 
directors of the life insurance guaranty association or 
superintendent of insurance initiated or created but not 
completed pursuant to the Life and Health Insurance 
Guaranty Law prior to July 1, 2012, shall continue un- 
til completed pursuant to the provisions of the Life and 
Health Insurance Guaranty Law, 


As used in the Life and Health Insurance Guaranty Association Act: 
A. "account" means either of the two accounts maintained pursuant to Section 59A-42-5 NMSA 


1978; 


B. "association" means the life and health insurance guaranty association created pursuant to 


Section 59A-42-5 NMSA 1978; 


C. "authorized assessment", or the term "authorized" when used in the context of assessments, 
means that a resolution by the board has been passed whereby an assessment will be called imme- 
diately or in the future from member insurers for a specified amount. An assessment is authorized 
when the resolution is passed; - 

D. "benefit plan" means a specific employee, a union or an association of natural persons ben- 
efit plan; 

EK. "board" means the board of directors organized pursuant to Section 59A-42-6 NMSA.1978; 

F. "called assessment", or the term "called" when used in the context of assessments, means 
that a notice has been issued by the association to member insurers requiring that an authorized 
assessment be paid within the time frame set forth within the notice. An authorized assessment 
becomes a called assessment when notice is mailed by the association to member insurers; 

G. "contractual obligation" means an obligation under a policy or contract or a certificate un- 
der a group policy or contract, or portion thereof, for which coverage is provided pursuant to Sec- 
tion 59A-42-4 NMSA 1978; yr 

H. "covered policy" means a policy or contract or portion of a policy or contract for which cover- 
age is provided pursuant to Section 59A-42-4 NMSA 1978; 

I. “domiciliary state" means the state in which an insurer is incorporated or organized or, as 
to an alien insurer, the state in which at commencement of delinquency proceedings the larger 
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amount of the insurer's assets are held in trust or on deposit for the benefit of its policyholders and 
creditors in the United States; 

J. “extra-contractual claims" includes claims-relating to bad faith in the payment of claims, 
punitive or exemplary damages or attorney fees and costs; 

K. "impaired insurer" means a member insurer that, after the effective date of the Life and 
Health Insurance Guaranty Association Act, is not an insolvent insurer and is placed under an 
order of rehabilitation or conservation by a court of competent jurisdiction; 

L. "insolvent insurer" means a member insurer that, after the effective date of the Life and 
Health Insurance Guaranty Association Act, is placed under an order of rare by a court of 
competent jurisdiction with a finding of insolvency; 

M. "member insurer" means an insurer that is licensed or that holds a certificate sf authbrity 
to transact in this state insurance for which coverage is provided pursuant to Section 59A-42-4 
NMSA 1978 and includes an insurer whose license or certificate of authority in this state may 
have been suspended, revoked, not renewed or voluntarily withdrawn, but does not include: 

(1) a health care plan, whether profit or nonprofit; 

(2) a health maintenance organization; 

(3) a prepaid dental plan;- 

(4) a fraternal benefit society; 

(5) amandatory state pooling plan; 

(6) amutual assessment company or other person that operates on an icine basis; 

(7) an insurance exchange; 

(8) acharitable organization that is in good standing with the superintendent pursuant to 
Section 59A-1-16.1 NMSA 1978; 

(9) any insurer that was insolvent or unable to fulfill its contractual obligations as of 
April 9, 1975; or 

(10) an entity similar to any of the above; 

N. "Moody's corporate bond yield average" means the monthly average corporates as published 
by Moody’ s investors service, incorporated, or its SUCCeREOT; 

O. "owner" of a policy or contract, "policy owner" and "contract owner" means the person who 
is identified as the legal owner under the terms of the policy or contract or who is otherwise vested 
with legal title to the policy or contract through a valid assignment completed in accordance with 
the terms of the policy or contract and properly recorded as the owner on the books of the insurer. 
The terms "owner", "policy owner" and "contract owner" do not include persons with a mere benefi- 
cial interest in a policy or contract; . 

P. "plan sponsor" means: 

(1) the employer in the case of a benefit plan established or maintained by a single em- 
ployer; 

(2) _ the employee organization i in the case ofa benefit plan established or maintained by an 
employee organization; or 

(3) the association, committee, joint board of trustees or other similar group of represen- 
tatives of the parties who establish or maintain the benefit plan in the case of a benefit plan es- 
tablished or maintained by two or more employers or jointly by one or more employers and one or 
more employee organizations; 

Q. “premiums” means amounts or considerations, by whatever name used, received on covered 
policies or contracts less returned premiums, considerations and deposits and less dividends and 
experience credits. "Premiums" does not include: 

(1) amounts or considerations received for policies or contracts or for the portions of poli- 
cies or contracts for which coverage is not provided pursuant to Subsection E of Section 59A-42-4 
NMSA 1978, except that assessable premiums shall not be reduced on account of Paragraph (3) 
of Subsection E of Section 59A-42-4 NMSA 1978, relating to interest limitations, or Paragraph (2) 
of Subsection F of Section 59A-42-4 NMSA 1978, relating to limitations, with respect to one indi- 
vidual, one participant or one contract owner; 

(2). premiums in excess of five million dollars ($5,000,000) on an unallocated annuity con- 
tract not issued under a governmental retirement benefit plan, or its trustee, established pursuant 
to Section 401, 403(b) or 457 of the federal Internal Revenue Code of 1986; or | 
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(3). with respect to multiple non-group policies of life insurance owned by one owner, 
whether the policy owner is an individual, firm, corporation or other person, and whether the per- 
sons insured are officers, managers, employees or other persons, premiums in excess of five million 
dollars ($5,000,000) with respect to these policies or contracts, regardless - the number of policies 
or contracts held by the owner; 

R. "principal place of business" means: 

(1) in the case of a plan sponsor or a person other than a natural person, ‘the single state 
in which the natural person who establishes a policy for the direction, control and coordination of 
the operations of the entity as a whole primarily exercises that function, as determined by the as- 
sociation in its reasonable judgment by considering the following factors: 

(a) the state in which the primary executive and administrative headquarters of the 
entity is located; 

(b) the state in which the principal office of the chief executive officer of the entity is 
located; : 

(c) the state in which the board, or similar governing person or persons, of the entity 
conducts the majority of its meetings; 

(d) the state in which the executive or management committee of the board, or simi- 
lar governing person or persons, of the entity conducts the majority of its meetings; 

(e) the state from which the management of the overall operations of the entity is 
directed; and 

(f) in the case of a benefit plan sponsored by affiliated companies comprising a consol- 
idated corporation, the state in which the holding company or controlling affiliate has its principal 
place of business as determined using the factors in this subsection; but 

(g) in the case of a plan sponsor, if more than fifty percent of the participants in the 
benefit plan are employed in a single state, that state shall be deemed to be the principal place of 
business of the plan sponsor; and 

(2) in the case of a plan sponsor of a benefit plan described in Paragraph (3) of Subsection 
P of this section, the principal place of business of the association, committee, joint board of trust- 
ees or other similar group of representatives of the parties that establish or maintain the benefit 
plan that, in lieu of a specific or clear designation of a principal place of business, shall be deemed 
to be the principal place of business of the employer or employee organization that has the largest 
investment in the benefit plan in question; 

S. "receivership court" means the court in the insolvent or impaired insurer's domiciliary state 
having jurisdiction over the conservation, rehabilitation or liquidation of the insurer; 

T. "resident" means a person to whom a contractual obligation is owed and who resides in this 
state on the date of entry of a court order that determines a member insurer to be an impaired 
insurer or a court order that determines a member insurer to be an insolvent insurer. A person 
may be a resident of only one state, which, in the case of a person other than a natural person, 
shall be its principal place of business. Citizens of the United States that are either residents of 
foreign countries or residents of United States possessions, territories or protectorates that do not 
have an association similar to the association created by the Life and Health Insurance Guaranty 
Association Act shall be deemed residents of the state of domicile of the insurer that issued the 
policies or contracts; 

U. "structured settlement annuity" means an annuity purchased in order to fund periodic pay- 
ments for a plaintiff or other claimant in payment for or with respect to personal injury suffered 
by the plaintiff or other claimant; 

V. "supplemental contract" means a written agreement entered into for the distribution of pro- 
ceeds under a life, health or annuity policy or contract; and 

W. “unallocated annuity contract" means an annuity contract or group annuity certificate that 
is not issued to and owned by an individual, except to the extent of annuity benefits guaranteed to 
an individual by an insurer under the contract or certificate. 


History: Laws 1984, ch. 127, § 752; 1993, ch. 320, § ' Repeals and reenactments. — Laws 2012, ch. 9, 
98; repealed and reenacted ap Laws 2012, ch. 9, § 6; § 6 repealed former 59A-42-3 NMSA 1978, as enacted 
2014, ch. 59, § 49, f by Laws 1984, ch. 127, § 752, relating to scope of article, 
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and enacted a new section, effective July 1, 2012. For 
provisions of former section, see the 2011 NMSA 1978 on 
NMOneSource.com. 

Cross references. — For Sections 401, 403(b) and 
457 of the federal Internal Revenue Code of 1986, see 26 
U.S.C.8§ 401, 403(b) and 457, respectively. 

The 2014 amendment, effective July 1, 2014, revised 
the definition of "member insurer" to exclude health care 


INSURANCE CODE 
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and prepaid dental! plans; in Subsection M, Paragraph (1), 
after "a", deleted "hospital or medical service organiza- 
tion" dnd added “health care plan"; and in Subsection M, 
added Paragraph (3). 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch. 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


59A-42-4. Coverage; limitations. 


A. Coverage shall be provided for the policies ate contracts specified in Subsection D of this 
section: 

(1) to persons who, regardless of where they reside, except for nonresident certificate hold- 
ers under group policies or contracts, are the beneficiaries, assignees or payees of the persons cov- 
ered pursuant to Paragraph (2) of this subsection; 

(2) to persons who are owners of or certificate holders under the policies or contracts, other 
than unallocated annuity contracts and structured settlement annuities, and in each case who: 

(a) are residents; or 

(b) are not residents, but only under the following conditions: 1) the insurer that is- 
sued the policies or contracts is domiciled in this state; 2) the states in which the persons reside 
have associations similar to this state's.association; and 3) the persons are not eligible for coverage 
by an association in another state due to the fact that the insurer was not licensed in that state at 
the time specified in that state's guaranty association law; 

(3) for unallocated annuity contracts specified in Subsection D of this section, to which 
Paragraphs (1) and (2) of this subsection shall not apply, and except as provided in Subsections B 
and C of this section: 

(a) to persons who are the owners of the unallocated annuity contracts if the con- 
tracts are issued to or in connection with a specific benefit plan whose plan sponsor has its princi- 
pal place of business in this state; and 

(b) to persons who are the owners of unallocated annuity contracts issued to or in 
connection with government lotteries if the owners are residents; and 

(4) for structured settlement annuities specified in Subsection D of this section, to ‘which 
Paragraphs (1) and (2) of this subsection shall not apply, and except as provided in Subsections B 
and C of this section, to a person who is a payee under a structured settlement annuity, or a ben- 
eficiary of a payee if the payee is deceased, if the payee: Bits 

(a) is a resident, regardless of where the contract owner resides; or 

(b) is not a resident, but only under the following conditions: 1) the contract owner of 
the structured settlement annuity is a resident or is not a resident, but the insurer that issued the 
structured settlement annuity is domiciled in this state and the state in which the contract owner 
resides has an association similar to this state's association; and 2) neither the payee, the payee's 
beneficiary or the contract owner is eligible for coverage by the association of the state in which 
the payee or contract owner resides. = | 

B. Coverage shall not be provided to: 

(1) a person who is a payee or beneficiary of a contract owner resident of this state, if the 
payee or beneficiary is afforded coverage by the association of another state; or 

(2) a person covered pursuant to Paragraph (3) of Subsection A of this section, if coverage 
is provided by the association of another state to that person. 

C. Coverage is intended to be provided to a person who is a resident of this state and, in spe- 
cial circumstances, to a nonresident. In order to avoid duplicate coverage, ifa person who would 
otherwise receive coverage pursuant to the Life and Health Insurance Guaranty Association Act 
is provided coverage under the laws of another state, the person shall not be provided coverage in 
this state. In determining the application of the provisions of this subsection in situations where 
a person could be covered by the association of more than one state, whether as an owner, payee, 
beneficiary or assignee, the Life and Health Insurance Guaranty Association Act shall be con- 
strued in conjunction with other state laws to result in coverage by only one association. 
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D. Coverage shall be provided to the persons specified in Subsection A of this section for direct, 
non-group life, health or annuity policies or contracts and supplemental contracts to any of these, 
for certificates under direct group policies and contracts and supplemental contracts to these and 
for unallocated annuity contracts issued by member insurers, except as limited by the Life and 
Health Insurance Guaranty Association Act. Annuity contracts and certificates under group an- 
nuity contracts include guaranteed investment contracts, deposit administration contracts, unal- 
located funding agreements, allocated funding agreements, structured settlement annuities, an- 
nuities issued to or in connection with government lotteries and immediate or deferred annuity 
contracts. 

E. Coverage shall ad he provided for: 

(1): a portion of a policy or contract not guaranteed by the insurer or under which the risk 
is borne by the policy or contract owner; 

(2) a policy or contract of reinsurance, unless assumption certificates have been issued 

pursuant to the reinsurance policy or contract; 
(3) .a portion of'a policy or contract to the extent that the rate ai interest on which it is 
based, or the interest rate, crediting rate or similar factor determined by use of an index or other 
external reference stated in the policy or contract employed’ in calculating returns or changes in 
value: 

(a) vetted over the period of four years prior to the date on which the member in- 
surer becomes an impaired or insolvent insurer pursuant to the Life and Health Insurance Guar- 
anty Association Act, whichever is earlier, exceeds the rate of interest determined by subtracting 
two percentage points from Moody's corporate bond. yield average averaged for that same four- 
year period or for such lesser period if the policy or contract was issued less than four years before 
the member insurer becomes an impaired or insolvent insurer under the Life and Health Insur- 
ance Guaranty Association Act, whichever is earlier; and 

(b) on and after the date on which the member insurer becomes an impaired or in- 
solvent insurer pursuant to the Life and Health Insurance Guaranty Association Act, whichever 
is earlier, exceeds the rate of interest determined by subtracting three percentage points from 
Moody's corporate bond yield average as most recently available; 

(4)) a portion of a’policy or contract issued to a plan or program of an dnrployer: association 
or other person to provide life, health or annuity benefits to its employees; members or others, to 
the extent that the plan or program is self-funded or uninsured, including but not limited to ben- 
efits payable by'an employer, association or other person under: 

(a) a multiple employer welfare arrangement; 

(b) a minimum premium group insurance plan; 

(c) a stop-loss group insurance plan; or 

(d) an administrative services only contract; 

(5) a portion of a policy or contract to the extent that it provides for: 

(a) dividends or experience rating crodite; 

(b) voting rights; or . 

(c) payment of fees or allowances to a person, irickadliteg the filicy or contract owner, 
in connection with the service to or administration of the policy or contract; 

(6) a policy or contract issued in this state by a member insurer at a time when it was not 
licensed or did not have a certificate of authority to issue the policy or contract in this state; 

(7) an unallocated annuity contract issued to or in connection with a benefit plan pro- 
tected under the federal pension benefit guaranty corporation, regardless of whether that corpora- 
tion has yet become liable to make payments with respect to the benefit plan; 

(8) a portion of an unallocated annuity contract that is not issued to or in connection with 
a specific employee, union or association of natural persons benefit plan or a government lottery; 

(9) a portion of a policy or contract to the extent that the assessments required by Sec- 
tion 59-42-8 NMSA 1978 with respect to the policy or contract are preempted by federal or state 
law; 

(10) an obligation that does not arise under the express written terms of the policy or 
contract issued by the insurer to the contract owner or policy owner, including without limitation: 


1171 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-42-4 INSURANCE CODE ET 59A-42-4 


(a) claims based on marketing materials; 

(b) claims based on side letters, riders or other documents that were issued by the 
insurer without meeting applicable policy form filing or approval requirements; " | 

(c) misrepresentations of or regarding spre benefits; 

(d) extra-contractual claims; or 

(e)  aclaim for penalties or consequential or incidental damages: 

(11) .a contractual agreement that establishes the member insurer's obligations to poduidé 
a book: value accounting guaranty for defined contribution benefit plan participants by reference 
to a portfolio of assets that is owned by the benefit plan or its trustee, which in pie case is not an 
affiliate of the member insurer; 

(12). a portion of a policy or contract to the extant that it provides fo interest or other 
changes in value to be determined by the use of an index or other:external reference stated in the 
policy or contract, but which have not been credited to the policy or contract, or as to which the 
policy or contract owner's rights are subject to forfeiture, as of the date the member insurer be- 
comes an impaired or insolvent insurer pursuant to the Life and Health Insurance Guaranty As- 
sociation Act, whichever is earlier, If a policy or contract's interest or changes in value are credited 
less frequently than annually, then for purposes of determining the values that have been credited 
and that are not subject to forfeiture pursuant to this paragraph, the interest or change in value 
determined by using the procedures defined imthe policy or. contract will be credited as if the con- 
tractual date of crediting interest or changing values were the date of impairment or insolvency, 
whichever is earlier, and will not be subject to forfeiture; or 

(13) .a policy or contract.providing hospital, medical, prescription drug or other health care 
benefits pursuant to Part C or Part D of Subchapter 18 of Chapter 7 of Title 42 of the United States 
Code or regulations promulgated pursuant to Part C or Part D. 

F. The benefits that the association may become obligated to cover shall.in no event exceed the 
lesser of: 

(1) the contractual obligations for whack the insurer is liable or would have te Hlalele: if it 
were not an impaired or insolvent insurer; or 

(2) with respect to one person's life, regardless of the numbet of: pdlicids or mineeg atid . 

(a). for life insurance death benefits, three hundred thousand dollars ($300,000) but 
not more than one hundred thousand dollars ($100,000) in net cash Riberieasdion and net cash tea the, 
drawal values; 

‘(b) for health insurance ef 1) one hundred inoubanth ‘dellash ($100, 000): for 
coverages not constituting disability insurance or basic hospital, medical and;:surgical insurance 
or major medical insurance or long-term care insurance, including net cash surrender and net 
cash withdrawal values; 2) three hundred thousand dollars ($300,000) for disability insurance; 3) 
three hundred thousand dollars ($300,000) for long-term care insurance as defined in Section 59A- 
23A-4 NMSA 1978; and 4) five hundred thousand dollars ($500; 000) for basic, inspite medical and 
surgical insurance or major medical insurance; or 

(c) for annuity benefits, two hundred fifty thaudand dollars ($250, 000) in present 
value, including net cash surrender and net cash withdrawal values; 

(3) with respect to.each individual participating in a governmental retirement henafit plan 
established pursuant to Section 401, 403(b) or 457 of the federal Internal Revenue Code of 1986 — 
covered by an unallocated annuity contract or the beneficiaries of each such individual if deceased, 
in the aggregate, two hundred fifty thousand dollars ($250,000) in present value annuity benefits, 
including net cash, surrender and net cash withdrawal values; or 

(4) with respect to each payee of a structured settlement ese or benofichawy or ben- 
eficiaries of the payee if the payee is deceased, two hundred fifty thousand dollars ($250,000) in 
present value annuity benefits, in the aggregate, including net cash surrender and net cash with- 
drawal values, if any. 

G. Inno event shall the Hasadl anon be obligated to cover: 

(1) more than an aggregate of three hundred thousand dollars ($300, 000) i in kunalite with 
respect to one person's, life pursuant to Paragraphs (2), (3) and (4) of Subsection F of this sec- 
tion, except with respect to benefits for basic hospital, medical and surgical insurance and major 
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medical insurance pursuant to Subparagraph (b) of Paragraph (2) of Subsection F of this section, 
in which case the aggregate liability of the association shall not exceed five hundred thousand dol- 
lars ($500,000) with respect to one person's life; or 

(2) with respect to one owner of multiple non-group policies of life insurance, whether the 
policy owner is an individual, firm, corporation or other person, and whether the persons insured 
are officers, managers, employees or other persons, more than five million dollars ($5,000,000) in 
benefits, regardless of the number of policies and contracts held by the owner. 

H. With respect to either one contract owner provided coverage pursuant to Subparagraph (b) 
of Paragraph (3) of Subsection A of this section or one plan sponsor whose plans own directly or 
in trust one or more unallocated annuity contracts not included in Paragraph (8) of Subsection 
F of this section, the benefits the association may become obligated to cover shall not exceed five 
million dollars ($5,000,000) irrespective of the number of contracts with respect to the contract 
owner or plan sponsor. However, in the case where one or more unallocated annuity contracts 
are covered contracts pursuant to the Life and Health Insurance Guaranty Association Act and 
are owned by a trust or other entity for the benefit of two or more plan sponsors, coverage shall 
be afforded by the association if the largest interest in the trust or entity owning the contract or 
contracts is held by a plan sponsor whose principal place of business is in this state. In no event 
shall the association be obligated to cover more than five million dollars ($5,000,000) in benefits 
with respect to all of these unallocated contracts. . 

I. The limitations set forth in Subsections F, G and H of this anes are limitations on the 
benefits for which the association is obligated before taking into account either its subrogation 
and assignment rights or the extent to which those benefits could be provided out of the assets of 
the impaired or insolvent insurer attributable to covered policies. The costs of the association's 
obligations may be met by the use of assets attributable to covered policies or reimbursed to the 
association pursuant to its subrogation and assignment rights, 

J. In performing its obligations to provide coverage pursuant to Sections 59A-42-4 and 59A- 
42-7 NMSA 1978, the association shall not be required to guarantee, assume, reinsure or perform, 
or cause to be guaranteed, assumed, reinsured or performed, the contractual obligations of the 
insolvent or impaired insurer under a covered policy or contract that do not materially affect the 
economic values or economic benefits of the covered policy or contract. 


History: Laws 1984, ch. 127, § 753; 19938, ch. 320, § 
99; repealed and reenacted by Laws 2012, ch. 9, § 7. 

Repeals and reenactments. — Laws 2012, ch, 9, § 7 
repealed former 59A-42-4 NMSA 1978, as enacted by Laws 
1984, ch, 127, § 753, relating to definitions, and enacted a 
new section, effective July 1, 2012. For provisions of former 


Applicability, — Laws 2012, ch. 9, § 22 provided that 
the provisions of Laws 2012, ch. 9, § 7 applies only to cov- 
erage that the life and health insurance guaranty associa- 
tion provides in connection with any member insurer that 
is placed under an order of liquidation with a finding of 
insolvency after July 1, 2012. 


section, see the 2011 NMSA 1978 on NMOneSource.com. 

Cross references. — For Sections 401, 403(b) and 
457 of the federal Internal Revenue Code of 1986, see 26 
U.S.C.§§ 401, 403(b) and 457, respectively. 


59A-42-5. Organization of association; participation. 


A. All insurers shall organize and remain members of the association as a condition of their 
authority to transact insurance business covered by Section 59A-42-4 NMSA 1978. The associa- 
tion may take any appropriate form of legal entity available under the laws of this state and ap- 
proved by the superintendent. The association shall perform its functions under the plan of op- 
eration established and approved pursuant to Section 59A-42-9 NMSA 1978 and shall exercise its 
powers through the board. For purposes of assessment and administration, the association shall 
maintain two accounts: 

(1) the life insurance and annuity account, eahich includes the following subaccounts: 
(a) alife insurance account; 
(b) .an annuity account, which includes annuity contracts owned by a governmental 
retirement benefit plan, or its trustee, established pursuant to Section 401, 403(b) or 457 of the 
federal Internal Revenue Code of 1986, but otherwise excludes unallocated annuities; and 
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(c). an unallocated annuity account, which excludes contracts owned by a governmen- 
tal retirement benefit plan, or its trustee, established pursuant to Section 401, 403¢b) or 457 of the 


federal Internal Revenue Code of 1986; and 
(2).. the health insurance account. 


B... The association shall be supervised by the aimekiiiane test and shall be aid to. fs appli- 
cable:provisions of the insurance laws of New Mexico. Meetings or records of the association may 
be opened to the public upon majority vote of the board of the association. | d 


History: Laws 1984, ch. 127, § 754; 2012, ch..9, § 8. 

Cross references. — For Sections 401, 403(b) and 
457 of the federal Internal Revenue Code of 1986, see 26 
U.S.C.8§ 401, 403(b) and'457, respectively. 

The 2012 amendment, effective July 1, 2012, srpakall 
the accounts of the association; provided for the supervi- 
sion of the association; provided for the opening of meet- 
_ and records to 'the ‘public; in Subsection A, in the 


59A-42-6. Board of direstoré,: 


third sentence, after "approved pursuant to", deleted "this 
article" and added “Section 59A-42-9 NMSA 1978"; and in 
the fourth sentence, after "shall maintain", deleted "three 
(3)" and added "two"; after "accounts", deleted "A. the 
health insurance account", "B, the life insurance account; 
and", and "C, the annuity account" and added Paragraph 
(1), including Subparagraphs (a) through (c), and Para- 
eee: (2); and added Subsection B. 


A. The board of directors of the association shall coristat tof not less than five nor more than nine 
member insurers serving terms as established in the plan of operation. The insurer members of 
the board shall be selected by member insurers subject to the approval of the superintendent. In 
addition, two persons who are public representatives shall be appointed by the superintendent to 
the board. A public representative shall not be an officer, director or employee of an insurance com- 
pany or a person engaged in the business of insurance. Vacancies on the board shall be filled for the 
remaining period of the term by a majority vote of the remaining board members for member insur- 
ers, subject to approval of the superintendent, and by the superintendent for public representatives, 

B. In approving insurer member selections, the superintendent shall consider among other 
things whether all member insurers are’fairly represented. 

C. Members of the board may be reimbursed from the assets of the association for reasonable 
and necessary expenses incurred by them as members of the board, but the amount of that reim- 
bursement shall not exceed the guidelines provided by the approved plan of operation. 


History: Laws 1984, ch. 127, § 755; 1993, ch. 820, § "remaining board members", added "for member insur- 
100; 2012, ch. 9, § 9. ers", and’after "approval of the superintendent", added 


The 2012 amendment; effective July 1, 2012, required 
the appointment of two public members of the board of 
directors, one of whom must be associated with an insur- 
ance company or engaged in the insurance business; in 
Subsection A, in the first sentence, after "nor more than 
nine", deleted "persons" and added "member insurers", in 
the second sentence, after "The", added "insurer", added 
the third and fourth sentences, in the fifth sentence, after 


the remainder of the sentence; and in Subsection B, after 
"In approving", added "insurer member", 

The 1993 amendment, effective June 18, 1993, in Sub- 
section A, made stylistic changes in the first sentence, and 
inserted "board" preceding "members" in the second sen- 
tence; and, in Subsection C, substituted "approved plan of 
operation" for "Per Diem and crepe Act (10-8-1 to 10-8-7 
NMSA 1978)", 


59A-42-7. Powers and duties of the association. 


A. Ifa member insurer is an impaired insurer, the association may, in its discretion, and sub- 
ject to conditions imposed by the association that do not impair the contractual obligations of the 
impaired insurer and that are approved by the superintendent: 

(1) guarantee, assume or reinsure, or cause to be guaranteed, assumed or reinsured, any 
or all of the policies or contracts of the impaired insurer; and . 

(2) provide such money, pledges, loans, notes, guarantees or other means as are proper to 
effectuate Paragraph (1) of this subsection and assure payment of the contractual obligations of 
the impaired insurer pending action pursuant to Paragraph (1) of this subsection. 

B. Ifa member insurer is an insolvent insurer, the association shall, in its discretion, either: 

(1) guarantee, assume or reinsure, or cause to be guaranteed, assumed or reinsured, the 
policies or contracts of the insolvent insurer, or assure payment of the contractual obligations of 
the insolvent insurer, and provide money, pledges, loans, notes, guarantees or other means reason- 
ably necessary to discharge the association's duties; or 
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(2) provide benefits and coverages in accordance with the following provisions: 

(a) with respect to life and health insurance policies and annuities, assure payment of 
benefits for premiums identical to the premiums and benefits, except for terms of conversion and 
renewability, that would have been payable under the policies or contracts of the insolvent insurer, 
for claims incurred: 1) with respect to group policies and contracts, not later than the earlier of 
the next renewal date under those policies or contracts or forty-five days, but in no event less than 
thirty days, from the date on which the association becomes obligated with respect to the policies 
and contracts; and 2) with respect to non-group policies, contracts and annuities, not later than the 
earlier of the next renewal date, if any, under the policies or contracts or one year, but in no event 
less than thirty days, from the date on which the association becomes obligated with omy to the 
policies or contracts; 

-(b). make diligent efforts to provide all known insureds or annuitants, for non-group 
policies and contracts, or group policy owners with respect to group policies and contracts, thirty 
days' notice of the termination, pursuant to Subparagraph (a) of this paragraph, of the benefits 
provided; 

(c) .with respect to non-group life and health insurance e policies and annuities eakcti 
by the association, and with respect to an individual formerly insured or formerly an annuitant 
under a group policy who is not eligible for replacement group coverage, make available to each 
known insured or annuitant, or owner if other than the insured or annuitant, substitute coverage 
on an individual basis in accordance with the provisions of Subparagraph (d).of this paragraph if 
the insureds or annuitants hada right under law or the terminated policy or annuity 'to convert 
coverage to individual coverage or to continue an individual policy or annuity in force until a speci- 
fied age or for a specified time, during which the insurer had. no right unilaterally to make changes 
in any provision of the policy or annuity or had aright only to make changes in premium by class; 

(d). in providing the substitute coverage required pursuant to Subparagraph (c) of 
this paragraph, the association may offer either to reissue the terminated coverage or to issue an 
alternative policy. Alternative or reissued policies shall be offered without requiring evidence of 
insurability and shall not provide for a waiting period or exclusion: that would not have applied 
under the terminated policy. The association may reinsure an alternative or reissued policy; 

(e) alternative policies adopted by the association.shall be subject to the approval of 
the domiciliary insurance superintendent and the receivership court. The association may adopt 
alternative policies of various types for future issuance without regard to a particular impairment 
or insolvency. Alternative policies shall contain at least the minimum statutory provisions required 
in this state and provide benefits that shall not be unreasonable in relation to the premium charged. 
The association shall set the premium in accordance with a table of rates that it-shall adopt. The 
premium shall reflect the amount of insurance, to be provided and: the age and class of risk of each 
insured. but shall not reflect. changes in the health of the insured after the original policy was last 
underwritten. An alternative policy issued by the association shall provide.coverage of a type simi- 
lar to that of the policy issued by the impaired or insolventinsurer, as determined by the association; 

(f) if the association elects to reissue terminated coverage ata premium rate differ- 
ent from that charged under the terminated policy, the premium:shall.be setiby the association 
in accordance with the amount of insurance provided and the age and class of risk, subject to the 
approval of the domiciliary insurance superintendent and the receivership. court; 

(g) the,association’s obligations with respect to coverage under a policy of the im- 
paired or insolvent insurer or under a reissued or alternative policy shall. cease on the date the 
coverage or policy is replaced by another similar policy by the policy owner, the insured or the as- 
sociation; and 

(h) when ROE 8 ey this subsection ails respect to a policy. or contract carry- 
ing guaranteed minimum interest rates, the association shall assure the payment or crediting of 
a rate of interest consistent with Paragraph.(3) of Subsection. E of,Section 59A-42-4 NMSA 1978. 

C.. Nonpayment of premiums within thirty-one days after the date required under the terms of a 
guaranteed, assumed, alternative or reissued policy or contract or substitute coverage shall terminate 
the association's obligations under the policy or coverage pursuant to the Life and Health, Insur- 
ance Guaranty Association Act with respect to the policy or coverage, except with respect to claims 
incurred or net cash surrender value that may be due in accordance with the provisions of that act. 
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D. Premiums due for coverage after entry of an order of liquidation of an insolvent insurer 
shall belong to and be payable at the direction of the association. If the liquidator of an insolvent 
insurer requests, the association shall provide a:report to the.liquidator regarding such premium 
collected by the association. The association shall be liable for unearned premiums due to policy 
or contract owners arising after the entry of the order. 

E. The protection provided by the Life and Health Insurance Guaranty Abdobiations Act shall 
not apply where guaranty protection is provided to'residents of this state by the laws of the domi- 
ciliary state or jurisdiction of the impaired or insolvent insurer other than this state. 

F. In carrying out its duties pursuant to Subsection B of this section, the association may: 

(1) subject to approval by a court in this state, impose permanent policy or contract: liens 
in connection with a guaranty, assumption or reinsurance agreement if the association finds that 
the amounts that can be assessed are less than the amounts needed to assure full and prompt per- 
formance of the association’s duties, or if it finds that the economic or financial conditions as they 
affect member insurers are sufficiently adverse to render the imposition of such permanent policy 
or contract liens to be in the public interest; or 

(2) subject to approval by'a court in this state, impose temporary moratoriums or liens on 
payments of'cash values and policy loans, or another right to withdraw funds held in conjunction 
with policies or contracts, in addition to contractual provisions for deferral of cash or policy loan 
value. In addition, in the event’ of a temporary moratorium or moratorium charge imposed by 
the receivership court on payment of cash values or policy loans, or on another right to withdraw 
funds held in conjunction with policies or contracts, out of the assets of the impaired or insolvent 
insurer, the association may defer the payment of cash values, policy loans or other rights by the 
association for the period of the moratorium or moratorium charge imposed by the receivership 
court, except for claims covered by the association to be paid in accordance with a hardship proce- 
dure established by the liquidator or rehabilitator and approved by the receivership court. 

G. A deposit in this state, held pursuant to law or required by the superintendent for the ben- 
efit’ of creditors, including policy owners, not turned over to the domiciliary liquidator upon the 
entry of a final order of liquidation or order approving a rehabilitation plan of an insurer domi- 
ciled in this state or in a reciprocal state, pursuant to Chapter 59A, Article 10 NMSA 1978, shall 
be promptly paid to the association. The association is entitled to retain a portion of an amount 
paid to it equal to the percentage determined by dividing the aggregate amount of policy owners' 
claims related to that insolvency for which the association has provided statutory benefits by the 
aggregate amount ofall policy owners' claims in- this state related to that insolvency and shall 
remit to the domiciliary receiver the amount’so paid to the association less the amount retained 
pursuant to this subsection.:An amount paid to the association and retained by it shall be treated 
as a distribution of estate assets pursuant to the Insurers Conservation, Rehabilitation and Liq- 
uidation Law [Chapter 59A, Article 41 NMSA 197 8] or similar provision of the state of domicile of 
the impaired or insolvent insurer. 

H. Ifthe association fails to act within a reasonable period of time with respect to an insolvent 
insurer, as provided in Subsection B of this section, the superintendent shall have the wpe and 
duties of the association with respect to the insolvent insurer. 

I. The association may render assistance and advice to the superintendent, upon the super- 
intendent's request, concerning rehabilitation, payment of claims, continuance of coverage or the 
performance of other contractual obligations of an impaired or insolvent insurer. 

J. The association shall have standing to appear or intervene before a court or agency in this 
state with jurisdiction over an impaired or insolvent insurer concerning which the association is 
or may become obligated pursuant to the Life and Health-Insurance Guaranty Association Act or 
with jurisdiction over a person or property against which the association may have rights through 
subrogation or otherwise. Standing shall extend to all matters germane to the powers and duties 
of the association, including proposals for reinsuring, modifying or guaranteeing the policies or 
contracts of the impaired or insolvent insurer and the determination of the policies or contracts 
and contractual obligations. The association shall also have the right to appear or intervene be- 
fore a court or agency in another state with jurisdiction over an impaired or insolvent insurer for 
which the association is or may become obligated or with jurisdiction over a person or property 
against whom the association may have rights through subrogation or otherwise: © 
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K.: The association shall have subrogation rights under the Life and Health Insurance Guar- 
anty Association Act as follows: 

(1): a person receiving benefits pursuant to the Life and Health Insurance Guaranty As- 
sociation Act shall be deemed to have assigned the rights under, and any causes of action against 
any person for losses arising pursuant to, resulting from or otherwise relating to, the covered 
policy or contract to the association to the extent of the benefits received, whether the benefits are 
payments of or on account of contractual obligations, continuation of coverage or provision of sub- 
stitute or alternative coverages. The association may require an assignment to it of those rights 
and causes of action by a payee, policy or contract owner, beneficiary, insured or annuitant as a 
condition precedent to the receipt of a right or benefit conferred upon the person; 

(2) the subrogation rights of the association pursuant to this subsection shall have the 
same priority against the assets of the impaired or insolvent insurer as that possessed by hi per- 
son entitled to receive benefits; 

(3) in addition to Paragraphs (1) and (2) of this subsection, the association shall have all 
common law rights of subrogation and any other equitable or legal remedy that would have been 
available to the impaired or insolvent insurer or owner, beneficiary or payee of a policy or contract 
with respect to the policy or contracts; 

(4) if Paragraph (1), (2) or (3) of this subsection is invalid or ineffective with respect to a 
person or claim for any reason, the amount payable by the association with respect to the related 
covered obligations shall be reduced by the amount realized by another person with respect to the 
person or claim that is crise. wines to the policies, or to the portion of the policies, covered by the 
association; and 

(5) if the association has provided benefits with respect to a covered obligation and a per- 
son recovers amounts as to which the association has rights as described in this subsection, the 
person shall pay to the association the portion of the recovery attributable to the policies, or to the 
portion of the policies, covered by the association. 

L. In addition to its other rights and powers, the association may: 

(1) enter into contracts that are necessary or proper to carry out the provisions and pur- 
poses of the Life and Health Insurance Guaranty Association Act; 

(2) sue or be sued, including taking legal actions necessary or proper to recover unpaid 
assessments pursuant to Section 59A-42-8 NMSA 1978 and to settle claims or potential claims 
against it; 

(3) borrow money to effect the purposes of the Life and Health Insurance Guaranty Asso- 
ciation Act. Notes or other evidence of indebtedness of the association not in default shall be legal 
investments for domestic insurers and may be carried as admitted assets; 

(4) employ or retain those persons necessary or appropriate to handle the financial trans- 
actions of the association and to perform other functions as become necessary or proper; 

(5) take legal action that may be necessary or appropriate to avoid or recover payment of 
improper claims; 

(6) exercise, to the extent approved by the superintendent, the powers of a domestic life 
or health insurer, but in no case may the association issue insurance policies or annuity contracts 
other than those issued to perform its obligations pursuant to the Life and Health Insurance 
Guaranty Association Act; 

(7) organize itself as a corporation or in other legal form permitted by the laws of this 
state; 

(8) request information from a person seeking coverage from the association in order to 
aid the association in determining its obligations with respect to that person, and that person 
shall promptly comply with the request; and 

(9) take other necessary or appropriate action to discharge its duties and obligations or to 
exercise its powers. 

M. The association may join an organization of one or more other state associations with simi- 
lar purposes to further the purposes and administer the powers and duties of the association. 
N. The association may succeed to the rights and obligations of an insolvent insurer as follows: 

(1) at any time within one hundred eighty days of the date of the order of liquidation, 
the association may elect to succeed to the rights and obligations of the ceding member insurer 
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that relate to policies or annuities covered, in whole or in part, by the association, in each case 
under one or more reinsurance contracts entered into by the insolvent insurer and its reinsurers 
and selected by the association. The assumption shall be effective as of the date of the order of 
liquidation. The election shall be effected by the association or the national organization of life 
and health insurance guaranty associations on its behalf sending written notice; return ee 
requested, to the affected reinsurers; 

.0(2) ‘eto facilitate the earliest practicable daeision about whether to assume any of the con- 
trdets of reinsurance, and in order to protect the financial position of the estate, the receiver and 
each reinsurer of the ceding member insurer shall make available, upon request, to the association 
or to the national organization of life and health insurance guaranty associations. on its behalf, as 
soon as possible after commencement of formal delinquency proceedings: 

(a) copies of in-force contracts of reinsurance and all related files and records relevant 
to the determination of whether those contracts should be assumed; and 

(b) notices of defaults‘under the reinsurance contracts or a known event or condition 
that with the: passage of time could become a default under the reinsurance contracts; 

(3). the following shall apply to reinsurance contracts assumed by the association: 

(a) the association shall be responsible for all unpaid premiums due under the rein- 
surance contracts for periods both before and’after the date of the order of liquidation and shall be 
responsible for the performance of all other obligations to be performed after the date of the order 
of liquidation, in each case that relate to policies or annuities covered, in whole or in part, by the 
association. The association may charge policies or annuities covered in part by the association, 
through reasonable allocation methods, the costs for reinsurance in excess of the obligations of the 
association and shall provide notice and an accounting of these charges to the liquidator; 

(b) the association shall be entitled to amounts payable by the reinsurer under the 
reinsurance contracts with respect to losses or events that occur in periods after the date of the . 
order of liquidation and that relate to policies or annuities:covered, in whole or in part, by the asso- 
ciation, provided that, upon receipt of those amounts, the association shall be obliged to pay to the 
beneficiary under the policy or annuity.on account of which the amounts were paid a portion of the 
amount equal to the lesser of: 1) the amount received by the association; and 2) the excess of the 
amount received by the association over the amount equal to the benefits paid by the association 
on account of the policy or annuity less the retention of the insurer applicable to the loss or event; 

(c) within thirty days following the association's election, the association and each re- 
insurer under.contracts assumed by the association shall calculate the net balance due to or from 
the association under each reinsurance contract as of the date of election with respect to policies or 
annuities covered, in whole or in part, by the association, which calculation shall give full credit to 
all items paid by either the insurer or its receiver or the reinsurer prior to the election date. The 
reinsurer shall pay the receiver amounts due for losses or events prior to the date of the order of 
liquidation, subject to a setoff for premiums unpaid for periods prior to that date, and the associa- 
tion or reinsurer shall pay any remaining balance due the other, in each case within five days of 
the completion of the calculation described in this subparagraph. A dispute over.the amounts due 
to either the association or the reinsurer, shall be resolved by arbitration pursuant to the terms of 
the affected reinsurance contracts or, if the contract contains no arbitration clause, as otherwise 
provided by law. If the receiver has received amounts due the association pursuant to.Subpara- 
graph (b) of this paragraph, the receiver shall remit those amounts to the association as promptly 
as practicable; and 

(d) . if the association or receiver, on the association's behalf, within sixty days of the 
election described in Subparagraph (c) of this paragraph,,pays the unpaid premiums due for peri- 
ods both before and after the date of election that relate to policies or annuities covered, in whole 
or in part, by the association, the reinsurer shall not be entitled to terminate the reinsurance 
contracts for failure to pay premiums insofar as the reinsurance contracts relate to policies or an- 
nuities covered, in whole or in part, by the association, and the reinsurer shall not be entitled to 
set off unpaid amounts due under other contracts, or unpaid amounts due from parties other than 
the association, against amounts due the association; 

(4) during the period from the date of the order of kiquidation! until Abe erry date or, if 
the election does not occur, until one hundred eighty days after the date of the order of liquidation, 
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neither the association nor the reinsurer shall have rights or obligations pursuant to reinsurance 
contracts that the association has the right to assume pursuant to Paragraphs (1), (2) and (8) of 
this subsection; whether for periods prior to or after the date of the order of liquidation, and the 
reinsurer, the receiver and the association shall, to the extent practicable, provide each other data 
and records reasonably requested; provided that once the association has elected to assume a re- 
insurance contract, the parties’ rights and obligations shall be governed by Paragraphs (1), (2) and 
(3) of this subsection; 

(5) ifthe association does not elect to assume a reinsurance contract by the election date 
pursuant to Paragraphs (1), (2) and (3) of this subsection, the association shall have no rights or 
obligations, in each case for periods both before and after the date of the order of liquidation, with 
respect to the reinsurance contract; 

(6) when policies or annuities, or covered obligations with respect to those policies or an- 
nuities, are transferred to an assuming insurer, reinsurance on the policies or annuities may also 
be transferred by the association, in the case of contracts assumed pursuant to Paragraphs (1), (2) 
and (3) of this subsection, subject to the following: 

(a) unless the reinsurer and the assuming insurer agree otherwise, the reinsurance 
contract transferred shall not cover new policies of insurance or annuities in addition to those 
transferred; 

(b) the obligations described in Paragraphs (1), (2) and (3) of this subsection shall no 
longer apply with respect to matters arising after the effective date of the transfer; and 

(c) notice shall be given in writing, return receipt requested, by the transferring party 
to the affected reinsurer not less than thirty days prior to the effective date of the transfer; 

(7) the provisions of this subsection shall supersede the provisions of a law or of an affected 
reinsurance contract that provides for or requires a payment of reinsurance proceeds, on account 
of losses or events that occur in periods after the date of the order of liquidation, to the receiver of 
the insolvent insurer or another person. The receiver shall remain entitled to amounts payable by 
the reinsurer under the reinsurance contracts with respect to losses or events that occur in periods 
prior to the date of the order of liquidation, subject to applicable setoff provisions; and 

(8) except as otherwise provided in this subsection, the provisions of this subsection shall 
not: 

(a) alter or modify the terms and conditions of a reinsurance contract; 

(b) abrogate or limit the rights of a reinsurer to claim that it is entitled to rescind a 
reinsurance contract; 

(c) give a policyholder or beneficiary an independent cause of action against a rein- 
surer that is not otherwise set forth in the reinsurance contract; 

(d) limit or affect the association's rights as a creditor of the estate against the assets 
of the estate; or 

(e) apply to reinsurance contracts covering property or casualty risks. 

O. The board may exercise reasonable business judgment to determine the means by which the 
association is to provide the benefits of the Life and Health Insurance Guaranty Association Act in 
an economical and efficient manner. 

P. Where the association has arranged or offered to provide benefits to a covered person under 
a plan or arrangement that fulfills the association's obligations, the person shall not be entitled 
to benefits from the association in addition to or other than those provided under the plan or ar- 
rangement. 

Q. Venue in a suit against the association arising pursuant to the Life and Health Insurance 
Guaranty Association Act shall be in Santa Fe county. The association shall not be required to 
give an appeal bond in an appeal that relates to a cause of action arising pursuant to the Life and 
Health Insurance Guaranty Association Act. 

R. In carrying out its duties in connection with guaranteeing, assuming or reinsuring policies 
or contracts pursuant to Subsection A or B of this section, the association may, subject to approval 
of the receivership court, issue substitute coverage for a policy or contract that provides an inter- 
est rate, crediting rate or similar factor determined by use of an index or other external reference 
stated in the policy or contract employed in calculating returns or changes in value by issuing an 
alternative policy or contract in accordance with the following provisions: 
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(1) in lieu of the index or other external reference provided for in the original policy or 
contract, the alternative policy or contract provides for a fixed interest rate; payment of dividends 
with minimum guarantees or a different method for calculating interest or changes:in value; 

(2) there is no requirement for evidence of insurability, waiting period or other exclusion 
that would not have:applied under the replaced policy or contract; and 

(8) the alternative policy or contract is substantially similar to the ueiplecad policy or con- 
tract in all other material terms. 


History: Laws 1984, ch. 127, § 756; repealed and re- Renepls eid reenactments. — Laws 2012, ch. 9, § 10 
enacted by Laws 2012, ch, 9, § 10. Nl repealed former 59A-42-7 NMSA 1978, and enacted anew 
section, effective plat 1, 2012. 


59A-42-8. Aaspatarediiiiie: 


A. For the purpose of providing the funds necessary to carry out the powers and duties of the 
association, the board shall assess the member insurers, separately for each account, at a time and 
for amounts as the board finds necessary. Assessments shall be due not less than thirty days after 
prior written notice to the member insurers and shall accrue interest at six percent a year on and 
after the due date. 

B. There shall be two classes of assessments as follows: 

(1) class A assessments shall be authorized and called for the purpose of meeting admin- 
istrative and legal costs and other expenses, Class A assessments may be authorized and called 
whether or not related to a particular impaired or.insolvent insurer; and 

(2) class B assessments shall be authorized and called. to the extent necessary to carry out 
the powers and duties of the association with regard to an impaired or an insolvent insurer. 

C, The amount of a class A assessment shall be determined by the board and may be autho- 
rized and called on a pro rata or non-pro rata basis. If the class A assessment is authorized and 
called on a pro rata basis, the board may provide that it be credited against future class B assess- 
ments. The total of all non-pro rata assessments shall not exceed three hundred dollars ($300) per 
member insurer in one calendar year. The amount of a class B assessment shall be allocated for 
assessment purposes among the accounts pursuant to an allocation formula that may be based on 
the premiums or reserves of the impaired or insolvent insurer or another standard deemed by the 
board in its sole discretion as being fair and reasonable under the circumstances. 

D. Class B assessments against member insurers for each account and subaccount shall be in 
the proportion that the premiums received on business in this state by each assessed member in- 
surer on policies or contracts covered by each account for the three most recent calendar years for 
which information is available preceding the year in which the insurer became insolvent or, in the 
case of an assessment with respect to an impaired insurer, the three most recent calendar years 
for which information is available preceding the year in which the insurer became impaired, bears 
to premiums received on business in this state for those calendar years by all assessed member 
insurers. 

KE, Assessments for funds. to meet the requirements of the association with respect to an im- 
paired or insolvent insurer shall not be authorized or called until necessary to implement the pur- 
poses of the Life and Health Insurance Guaranty Association Act. Classification of assessments 
pursuant to Subsection B of this section and computation of assessments pursuant to Subsections 
C and D of this section shall be made with a reasonable degree of accuracy, recognizing that exact 
determinations may not always be possible. The association shall notify each member insurer 
of its anticipated pro rata share of an authorized assessment not yet called within one hundred 
eighty days after the assessment is authorized. 

F. The association may abate or defer, in whole or in part, the assessment ai a member insurer 
if, in the opinion of the board, payment of the assessment would endanger the ability of the mem- 
ber insurer to fulfill its contractual obligations. In the event an assessment against a ‘member 
insurer is abated, or deferred in whole or in part, the amount by which the assessment is abated or 
deferred may be assessed against the other member insurers in a manner consistent with the ba- 
sis for assessments set forth in this section. Once the conditions that caused a deferral have been 
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removed or rectified, the member insurer shall pay all assessments that were deferred Busshartt to 
a repayment plan approved by the association. 

G. Subject to the provisions of Subsection H of this section, the total of all assessments ath: 
rized by the association with respect to a member insurer for each subaccount of the life insurance 
and annuity account and for the health insurance account shall not in one calendar year exceed 
two percent of that member insurer's average annual premiums received in this state on the poli- 
cies and contracts covered by the subaccount or account during the three calendar aes preceding 
the year in which the insurer became an impaired or insolvent insurer. 

H. Ifitwo or more assessments are authorized in one calendar year with turioaii to insurers 
that become impaired or insolvent in different calendar years, the average annual premiums for 
purposes of the aggregate assessment percentage limitation referenced in Subsection G of this sec- 
tion shall be equal and limited to the higher of the three-year average annual premiums for the 
applicable subaccount or account as caleulated pursuant to this:section. 

I. Ifthe maximum assessment, together with the other assets of the association in an account, 
does not provide in one year in either account an amount sufficient to carry out the responsibilities 
of the association, the necessary additional funds shall be assessed as soon thereafter as agnor 
by the Life and Health Insurance Guaranty Association Act. 

J. The board may provide in the plan of operation a method of allocating funds among aNenan 
whether relating to one or more impaired or insolvent i lo ai when the maximum assessment 
will be insufficient to cover anticipated claims. 

K. Ifthe maximum assessment for a subaccount of the life and annuity account in one-year 
does not provide an amount sufficient to carry out the responsibilities of the association, then pur- 
suant to Subsection D of this section, the board shall access the other subaccounts of the life insur- 
ance‘and annuity account for the necessary additional amount, ikibed to i maximum stated in 
Subsections G, H andT of this section. 

L. The board may, by an equitable method as . established 3 in the plan of operation, adfivna to 
member. insurers, in proportion to the contribution of each insurer’‘to that account, the amount by 
which the assets of the account exceed the amount the board finds is necessary to carry out during 
the coming year the obligations of the association with regard to that account, including assets 
accruing from assignment, subrogation, net realized gains and income from investments. A rea- 
sonable amount may be retained in an account to hl funds for the continuing expenses of the 
association and for a future losses claim. 

M.° It shall be proper for 4 member insurer, in determining its premium rates and policyowner 
dividends as to any kind of insurance within the scope of the Life and Health Insurance Guaranty 
Association Act, to consider the amount reasonably necessary to meet its assessment 6 ele 
under that act. 

N. The association shall issue to each insurer paying an assessment, other than a alls A as- 
sessment, a certificate of contribution, in a form prescribed by the superintendent, 'for the’ amount 
of the assessment paid. All outstanding certificates shall be of equal dignity and priority without 
reference to amounts or dates of issue. A certificate of contribution may be shown by the insurer 
in its financial statement as an asset in that form and for that amount, if any, and period of time 
as the superintendent may approve. 

O. Aprotest to an assessment shall occur as follows: 

(1) a member insurer that wishes to protest all or part of an assessment shall pay when 
due the full amount of the assessment as set forth in the notice provided by the association. The 
payment shall be available to meet association obligations during the pendency of the protest or a 
rr an ree Sea eee ey ete te tt Waar tine vise Payee 
made under protest and setting forth a brief statement of the grounds for the protest; 

(2) within sixty days following the payment of an assessment under protest by a mem- 
ber insurer, the association shall notify the member insurer in writing of its determination with 
respéct to the protest unless the association notifies the apart insurer that additional vim is 
required to'resolve the issues raised by the protest; 

(3) within thirty days after a final decision has been inde the association shall notify the 
protesting member insurer in writing of that final decision. Within sixty days of receipt of notice 
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of the final decision, the protesting member insurer may appeal that final action to the vk: 
tendent; 

(4) in the alternative to rendering a final decision with’ respect to a protest based on a 
question'‘regarding the assessment base, the association may refer protests to the pesigrenino 
for a final decision, with or without a recommendation from the association; and 

(5) ifthe protest or appeal on the assessmentis upheld, the amount paid in error or excess 
shall be returned to the member company. Interest on a refund due a protesting member shall be 
paid at the rate actually earned by the association. 

P.. The association may request information of member insurers in order to aid in the exer- 
cise of its power pursuant to this section, and member insurers shall promptly comply in a 
request. 


History: Laws 1984, ch. 127, § 757; repealed and re- Repeals and reenactments. — Laws 2012; ch. 9, § 11 
enacted by Laws 2012, ch. 9, § 11. repealed former 59A-42-8 NMSA 1978, and enacted a new 
section, effective July 1, 2012. 


59A-42-9. Plan of operation. 


A. The association shall submit to the superintendent a plan of operation or amendments to 
the plan necessary or suitable to assure the fair, reasonable and equitable administration of the 
association. The plan of operation or amendments to the plan shall become effective upon ap- 
proval in writing by the superintendent or on the thirty-first day after submission to the superin- 
tendent if it has not been disapproved within that time, 

B. . If the association fails to submit suitable amendments to the plan, the superintendent shall, 
after notice and hearing, promulgate reasonable rules necessary or advisable to effectuate the 
provisions of the Life and Health Insurance Guaranty Association Act. The rules shall continue 
in force until modified by the superintendent or superseded by. amendments submitted by the as- 
sociation and approved by the superintendent. . . 

C, All member insurers shall comply with the plan of operation 

D. » The plan of operation shall include: 

(1) procedures for handling the assets of the association; 

(2) the amount and method of reimbursement for members of the board; . 

(3) . the regular places and times for meetings, including telephone conference calls of the 
board; 

(4). procedures for records to be kept of all financial transactions of the association, its 
agents and the board; 

(5) . procedures for selecting members of the board and, submitting those selections for ap- 
proval to. the superintendent; 

(6) additional procedures for assessments; 

(7) additional provisions necessary or proper for the execution of the powers ree duties of 
the association; 

(8) procedures to remove a direutot for cause, including the case where'a member insurer 
director becomes an impaired or insolvent. insurer; and 

(9) .policies and procedures for addressing conflicts of interest. 

E. The plan of operation may provide that the powers and duties of the association, except 
those. provided in Paragraph (3) of Subsection L of Section 59A-42-7 NMSA 1978 and in Sec- 
tion 59A-42-8 NMSA 1978, may be delegated to a corporation, association or other organization 
that performs or will perform functions similar to those of the association, or its equivalent, in two 
or more states. That corporation, association or organization shall be reimbursed as a servicing 
facility would be reimbursed and shall be paid for its performance of other functions of the associa- 
tion. A delegation pursuant to this subsection shall take effect only with the approval of both the 
board and the superintendent, and may be made only to a corporation, association or organization 
that extends protection not substantially less favorable and effective than that provided by the 
Life and Health Insurance Guaranty Association Act. . 
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History: Laws 1984, ch. 127, § 758; 2012, ch. 9, § 12. 


The 2012 amendment, effective July 1, 2012, provided _ , 


for the default approval of the plan of operation; specified 
the content of the plan of operation; in Subsection A, in 
the second sentence, after "in writing by the superinten- 
dent", added the remainder of the sentence; in Subsection 
B, in the first sentence, after "effectuate the provisions of", 
added "the Life and Health Insurance Guaranty Associa- 
tion Act"; in Subsection D, in the introductory sentence, af- 
ter "The plan of operation", deleted "among other things" 
and after "shall" deleted former language which required 
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the plan of operation to establish procedures for conduct- 
ing business, handling assets, receiving claims, keeping 
records, and conducting activities of the association, and 
added Paragraphs (1) through (9); and in Subsection. E, 
in the first sentence, after "except those", deleted "under 
Subsections A and B of Section 756 of this article, are" and 
added "provided in Paragraph (3) of Subsection L of Sec- 


~ tion 59A-42-7 NMSA 1978 and in Section 59A-42-8 NMSA 


1978, may be", and in the last sentence, after "effective 
than that provided by", deleted "this article" and added 
the remainder of the sentence. 


59A-42-10. Duties and powers of the superintendent. 


A. The superintendent shall: 


(1) notify the association of the existence of an insolvent insurer not later than three days 
after the superintendent receives notice of the determination of the insolvency; 
(2) upon request of the board, provide the association with a statement of the premiums in 


this or another state of each member insurer; and 

(3) when an impairment is declared and the amount of the impairment is dctecmioed, 
serve a demand upon the impaired insurer to make good the impairment within a reasonable time. 
Notice to the impaired insurer shall constitute notice to its shareholders, if any. The failure of the 
insurer to promptly comply with the demand shall not excuse the association from the performance 
of its powers and duties pursuant to the Life and Health Insurance Guaranty Association Act. 

B. The superintendent may: 

(1) suspend or revoke, after notice and hearing, the certificate of authority to transact in- 
surance in this state of a member insurer that fails to pay an assessment when due or that fails 
to comply with the plan of operation. As an alternative, the superintendent may levy a fine on a 
member insurer that fails to pay an assessment when due. The fine shall not exceed five percent 
of the unpaid assessment a month, except that no fine shall be less than one hundred dollars ($100) 
amonth;and 

(2) revoke the designation of a servicing facility if the superintendent finds that claims are 
being handled unsatisfactorily. 


History: Laws 1984, ch. 127, § 759; 2012, ch. 9, § 13. "a statement of the", deleted "net direct written" and after 


The 2012 amendment, effective July 1, 2012, per- 
mitted the superintendent to give notice to an impaired 
insurer requiring the insurer to cure the impairment; 
eliminated the superintendent’s authority to require the 
association give notice of a determination of insolvency to 


"premiums", added "in this or another state”, and added 
Paragraph (3); and in Subsection B, deleted former Para- 
graph (1), which authorized the superintendent to require 
the association to notify insureds of an insolvent insurer 
and other interested parties of the determination of insol- 
vency and their rights by mail or newspaper publication. 


interested parties; in Subsection A, in Paragraph (2), after 


59A-42-11. Prevention of isivalwetidies! 


To aid in the detection and prevention of insurance insolvencies: 
A. the superintendent shall: 

(1) notify the superintendents in other states, within thirty days following the action 
taken or the date the action occurs, when the superintendent takes any of the following actions 
against a member insurer: 

(a) revokes a license; 

(b) suspends a license; or 

(c) makes a formal order that the company restrict its premium writing, obtain ad- 
ditional contributions to surplus, withdraw from the state, reinsure all or a part of its business or 
increase capital, surplus or another account for the security of policy owners or creditors; 

(2) report to the board when the superintendent has taken an action set forth in Para- 
graph (1) of this subsection or has received a report from another superintendent indicating that 
an action has been taken in another state. The report to the board shall contain all significant 
details of the action taken or of the report received from another superintendent; 
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(3) « report to the board when the superintendent has reasonable cause to believe from an 
examination, whether completed or in process, 3 a aHeHuD f insurer that the, insurer may be an 
impaired or insolvent insurer; and 
(4) furnish to the board the national association of insurance commissioners’ insurance 
regulatory information system ratios and listings of companies not included in the ratios devel- 
oped by the national association of insurance commissioners. The board may. use that information 
in carrying out its duties and responsibilities pursuant to this section.. The report shall be kept 
confidential by the board until it is made public by the superintendent or other lawful authority; 
B. the superintendent may seek the advice and recommendations of the board concerning a 
matter affecting the duties and responsibilities of the superintendent regarding the financial con- 
dition of member insurers and companies: seeking admission to transact insurance’ business in 


this state; and 
C. the board may, upon majority vote: 


(1) notify the superintendent of information indicating that a member i insurer may be an 


impaired or insolvent insurer; 


(2) ‘make reports and recommendations to the superintendent upon any matter germane 
to the solvency, liquidation, rehabilitation or conservation of a member insurer or germane to the 
solvency of a company seeking to do insurance business in this state. The reports and recommen- 


dations are not public documents; and 


(3) ‘make recommendations to the superintendent for the detection and hot san: of in- 


surers' insolvencies. 


History: Laws 1984, ch. 127, § 760; 2012, ch. 9, § 14. 

The 2012 amendment, effective July 1, 2012, provided 
for notice to other states and the board when the superin- 
tendent has taken disciplinary action against a member 
insured or has reasonable cause to believe that an insurer 
may*be impaired or insolvent; required the superinten- 
dent to give the board information concerning insurers 
that do not meet national standards; permitted the super- 
intendent to consult with the board regarding the finan- 
cial condition of insurers; added:Subsection A; deleted for- 
mer Subsection B, which provided for the examination of 
member insurers which the board believed to be insolvent 
or financially impaired; added the current Subsection B; 
deleted former Subsection C, which required the superin- 
tendent to report to the board if the superintendent has 


59A-42-12. Appeals. 


reasonable cause to believe that a member insurer is sol- 


' vent or financially impaired; in the current Subsection C, 


in the introductory sentence, after "the board", deleted, "of 
directors shall" and added "may", in Paragraph (1), after 
"insolvent or in a financial condition where it will be un- 


' able to fulfill its contractual obligations and hazardous 


to the policyholders or the public" added:"an impaired or 
insolvent insurer" and in Paragraph (2), in the first sen- 
tence, after "member insurer", added the remainder of the 
sentence, and in the second sentence, after "reports and 
recommendations", deleted "shall not be considered" and 
added "are not"; and deleted former Subsection F, which 
required the board to prepare a report of the history and 
causes of the insolvency of a member insurer. 


A. A member insurer may appeal to the superintendent from an action of the board by filing 
with the superintendent a notice of appeal within thirty days after that action. 

B. A final order of the superintendent on appealis subject to judicial review by an action in the 
district court pursuant to the proviniens of Section 39-3-1.1 NMSA 1978. 


History: Laws 1984, ch. 127, § 761; 1998, ch. 55, § 66; 
1999, ch. 265, § 69; 2012, ch. 9, § 15. | 

Cross references, — For procedures governing adminis- 
trative appeals to the district court, see Rule 1-074 NMRA. 

Compiler's notes, — For scope of review of the district 
court, see Zamora uv. Village of Ruidoso Downs, 120 N.M. 
778, 907 P.2d 182 (1995). 

The 2012 amendment, effective July 1, 2012, in Subsec- 


tion A, after "board", deleted "of directors of the association" ° 


and after "thirty days after", changed "the action appealed 
from" to "that action"; and made minor stylistic changes, 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 
tion B. 

The 1998 amendment, effective September 1, 1998, 
in Subsection A, deleted "(30)" following "thirty"; rewrote 
Subsection B, and made minor A changes through- 
out the section, 


59A-42-13, Miscellaneous provisions. . 


A. The Life and Health Insurance Guaranty Association Act shall not be construed to reduce 
the liability for unpaid assessments of the insureds of an impaired or insolvent i insurer operating 


under a plan with assessment liability. 
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B. Records shall be kept of all meetings of the board to discuss the activities of the association in 
carrying out its powers and duties. Records of the meetings with respect to an impaired or insolvent 
insurer shall be made public only upon the termination of a liquidation, rehabilitation or conserva- 
tion proceeding involving the impaired or insolvent insurer, upon the termination of the insolvency 
of the insurer or upon the order of a court of competent jurisdiction. Nothing in this subsection 
limits the duty of the association to render the reports required by Section 59A-42-14 NMSA 1978. 

C. For the purpose of carrying out its obligations, the association shall be deemed to be a credi- 
tor of the impaired or insolvent insurer to the extent of assets attributable to covered policies 
reduced by amounts to which the association is entitled as a subrogee pursuant to Subsection K of 
Section 59A-42-7 NMSA 1978. Assets of the impaired or insolvent insurer attributable to covered 
policies shall be used to continue all covered policies and pay all contractual obligations of the im- 
paired or insolvent insurer. Assets attributable to covered policies, as used in this subsection, are 
that proportion of the assets that the reserves that should have been established for those policies 
bear to the reserves that should have been established for all policies of insurance written by the 
impaired or insolvent insurer. . 

D. As a creditor of the impaired or insolvent insurer and consistent with the Insurers Conser- 
vation, Rehabilitation and Liquidation Law [Chapter 59A, Article 41 NMSA 1978], the association 
and other similar associations shall be entitled to receive a disbursement of assets out of the mar- 
shaled assets, from time to time as the assets become available to reimburse it, as a credit against 
contractual obligations pursuant to the Life and Health Insurance Guaranty Association Act. If 
the liquidator has not, within one hundred twenty days of a final determination of insolvency of an 
insurer by the receivership court, made an application to the court for the approval of a proposal 
to disburse assets out of marshaled assets to guaranty associations having obligations because of 
the insolvency, the association shall be entitled to make application to the receivership court for 
approval of its own proposal to disburse these assets. 

E. Prior to the termination of a liquidation, rehabilitation or conservation proceeding, the court 
may take into consideration the contributions of the respective parties, including the association, 
the shareholders and policy owners of the insolvent insurer and any other party with a bona fide 
interest, in making an equitable distribution of the ownership rights of the insolvent insurer. In 
such a determination, consideration shall be given to the welfare of the policy owners of the con- 
tinuing or successor insurer. 

F. No distribution to stockholders, if any, of an impaired or insolvent insurer shall be made 
until and unless the total amount of valid claims of the association with interest thereon for funds 
expended in carrying out its powers and duties with respect to the insurer has been fully recov- 
ered by the association. 


History: Laws 1984, ch, 127, § 762; 2012, ch. 9, § 16. 
The 2012 amendment, effective July 1, 2012, elimi- 
nated the requirement that records be kept of negotia- 


tions with the association; provided that the association is _ 


a creditor of an insolvent or impaired insurer to the extent 
of assets attributable to covered policies; provided for the 
determination and use of assets attributable to covered 
policies; provided for the disbursements from the assets 
of an insolvent or impaired insurer to the association and 
to guaranty associations; in Subsection A, at the begin- 
ning of the sentence, deleted "Nothing in this article’, and 
added "The Life and Health Insurance Guaranty Associa- 
tion Act", after "shall", added "not". and after "insureds of 
an", added "impaired or"; in Subsection B, in the first sen- 
tence, after "kept of all", deleted "negotiations and" and 
after "meetings", deleted "in which the association or its 
representatives are involved" and added "of the board"; in 


the second sentence, after "Records of the", deleted "nego- 
tiations or", after "meetings", added "with respect to an 


- impaired or insolvent insurer", and after "conservation 
-_proceeding involving the", added "impaired or"; and in the 


third sentence, after "association to render", changed "a 
report of its activities under Section 763 of this article" to 
"the reports required by Section 59A-42-14 NMSA 1978"; 
added Subsections C and D; in Subsection F, after "if any, 
of an" added "impaired or", after "shall be made until", 
added “and unless", after "total amount of" deleted "as- 
sessments levied by" and added "valid claims of", and after 
"the association", added "with interest thereon for funds 
expended in carrying out its powers and duties"; and de- 
leted former Subsection E, which prohibited the use of 


‘the protection afforded by the Life and Health Insurance 


Guaranty Association Law in the sale of insurance. 


59A-42-14, Examination of association; annual report. 


' The association is subject to examination and regulation by the superintendent. The board shall 
submit to. the superintendent, not later than May 1 each year, a financial report for the preceding 
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calendar year in form approved by the superintendent and a report of its activities during the 
preceding calendar year. Upon the request of a member 1 insurer, ou association shall provide the 
member insurer with a copy of the report. ) 


History: Laws 1984, ch, 127, § 763; 2012, ch. 9, § 17. The 2012 amendment, effective July 1, 2012, permit- 
ted member insurers to request a copy of the annual re- 
port and added the last sentence. 


59A-42-15, Immunity. 


There shall be no liability on the part of, and no cause of action shall arise against, a member 
insurer or its agents or employees, the association or its agents or employees, members of the board 
or the superintendent or the superintendent's representatives for an act or omission by them in the 
performance of their powers and duties pursuant to the Life and Health Insurance Guaranty Asso- 
ciation Act. This immunity shall extend to the participation in an organization of one or more other 
state associations with similar purposes and to that organization and its agents or employees. 


History: Laws 1984, ch. 127, § 764; 2012, ch. 9, § 18. "the superintendent’s representatives for", deleted "any 

The 2012 amendment, effective July 1, 2012, extended action taken" and ‘added "an act or omission", and after 
the immunity from liability to participation in other state "their powers and duties", deleted: "under this article", 
organizations and to those other state organizations and added the reminder of the sentence and added the last 
their agents and employees; in the first sentence, after sentence. 


59A-42-16. Stay of proceedings; reopening default judgments. | 


A proceeding in which an insolvent insurer is a party in a court in, this state shall be Stave one 
hundred eighty days from the date an order of liquidation, rehabilitation or conservation is final to 
permit proper legal action by the association on matters germane to.its powers or duties. As toa 
judgment under a decision, order, verdict or finding based on default, the association may apply. to. 
have the judgment set aside by the same court that made the judgment and shall be permuttad to 
defend against the suit on the merits. 


History: Laws 1984, ch, 127, § 765; 2012, ch. 9, § 19. sentence, after "shall be stayed", deleted." "sixty (60)" en 
The 2012 amendment, effective July 1, 2012, ex- . added "one hundred eighty’. 
panded the time period of the stay and in the first © 


59A-42-17. Prohibited advertisement; notice to policy owners. 


A. No person, including an insurer, agent or affiliate of an insurer, shall make, publish, dissem- 
inate, circulate or place before the public, or cause directly or indirectly to be made, published, dis- 
seminated, circulated or placed before the public, in a newspaper, magazine or other publication, 
or in the form of a notice, circular, pamphlet, letter or poster, or over,a radio station or television 
station, or in any other way, an advertisement, announcement or:statement, written or oral, that 


uses the existence of the association for the purpose of sales, solicitation or inducement to pur- 


chase insurance covered by the Life and Health Insurance Guaranty Association Act. However, 
this subsection shall not apply to the association or any other entity that does not sell or solicit 
insurance. 

B. Within one hundred eighty days of the effective date of this 2012 act, the association shall 
prepare a summary document describing the general purposes and current limitations of that act 
and complying with Subsection C of this section. The document shall be submitted to the super- 
intendent for approval. At the expiration of the sixtieth day after the date on which the super- 
intendent approves the document, an insurer shall not deliver a policy or contract to a policy or 


contract owner unless the summary document is delivered to the policy or contract owner at the 


time of delivery of the policy or contract. The document shall also be available upon request by 
a policy owner. The distribution, delivery or contents or interpretation of this document does not 
guarantee that either the policy or the contract or the owner of the policy or contract is covered in 
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the event of the impairment or insolvency of'amember insurer. The description document shall be 
revised by the associationas amendments to the Life and Health Insurance Guaranty Association 
Act-‘may require. Failure:to receive this document does not give the policy owner, contract owner, 
certificate holder or insured greater rights than those stated in the Life and nipaltts Insurance 
Guaranty Association Act. 

C.. The:document, prepared pursuant. to Gubaéction B of this section shall’ aaidnild a clear and 
conspicuous disclaimer on its face. The superintendent shall establish the form and content of the 
disclaimer, The disclaimer shall: ) 

(1). state the name and address of the sidebeinditin and insurance department; 

(2) prominently warn the policy or contract owner that the association may not cover the 
policy or,.if coverage is available, that it will be subject to substantial limitations and. eeaiwatdag 
and conditioned on continued residence in this state; 

(3) state the types of policies for which guaranty fundswill ivadida’ coverage; 
e+ (4) state that the insurer and its agents are prohibited by law from using the existence of 
the association for the weal of sales, solicitation or inducement to bimeiisier any: form of insur- 
ance; 

(5) state that the nace or contract owner ahiould not rely on:coverage pursuant to the Life 
and Health Insurance Guaranty Association Act when selecting an insurer; 

(6). explain rights ‘available and procedures for filing a complaint’to allege a violation of 
the provisions of the Lifé and Health Insurance Guaranty Association Act; and 

(7) provide other information as directed by the superintendent, including sources for in- 
formation about the financial condition of insurers, provided that the information is not propri- 
etary and is subject to disclosure pursuant to the snapachon of Public Records Act ‘ahead 14, 
Article 2 NMSA 1978]; 

D. A member insurer shall viene evidence of editnedivin ds with Subsection B of this section for 
as long as the policy or contract for which the notice is given remains in effect: 


History: Laws 2012, ch. 9, § 20. Effective dates. — Laws 2012; ch. 9, § 23 made Laws 
‘ 2012, ch, 9, § 20 effective July 1, 2012, . 
_ ARTICLE 42A 
Provider Service Networks 
Sec. Sec. 
59A-42A-1. Short title, 59A-42A-5, Plan-ofoperation. 
59A-42A-2. Definitions. 59A-42A-6, Board; powers and duties. 
59A-42A-3, Provider service networks; insurance code 59A-42A-7, Examination; annual statement. 
applicability. 59A-42A-8. Assessments; fund created. 
59A-42A-4. Guaranty association and board; created; ; 59A-42A-9, Notification to pay claims or provide services, 
membership. ; 


59A-42A-1. Short title. 


Sections 1 through 10 [59A-42A-1 through 59A-42A-9 NMSA 1978] of this act may be cited as 
the "Provider Service Network Act". 


History: Laws 1997, ch. 107,§ 1. deotaaie Compiler's notes. — There is no Section 10 of this ar- 
ticle; Section 10 of Laws 1997, ch. 107 enacted new 59A-5- 
11.1 NMSA 1978. 


59A-42A-2. Definitions. 


As used in the Provider Service Network Act: 
A. “association” means the provider service network guaranty association; 
B. "board" means the provider service network guaranty board; 
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C. "health care facility" means an institution providing health care services, including a hospi- 
tal or other licensed inpatient center, an ambulatory surgical or treatment center, a. skilled nurs- 
ing center, a residential treatment center, a home health agency, a diagnostic, laboratory or — 
ing center and a Fehabilitation or other therapeutic health setting; 

D. “health care insurer" means a person that has a valid certificate of authority in good stesatf 
ing under the New Mexico Insurance Code to act as an insurer, health maintenance organization, 
nonprofit health care plan or prepaid dental plan; 

E. "health care professional" means a physician or ee health care nanclaksikfondll including a 
pharmacist, who is licensed, certified or otherwise authorized by the state to provide health care 
services consistent with state law; 

F. "health care services" includes physical Agalth services or sda ineeihiet esd mental Sse 
or developmental disability services, including services for developmental delay; 

G. "person" means an individual or other legal entity; 

H. "provider" means a person that is licensed or otherwise aithoptned by the state to sfurnigh 
health care services; including health care professionals and health care facilities; and . 

I. "provider service network" means two or more providers affiliated for the purpose of aegis 
ing health care services ona capitated or similar prepaid, flat-fee basis. 


History: Laws 1997, ch. 107, § 2: Cross references, — For the es pe Code, see 59A- 
1-1 NMSA 1978 and notes thereto, Md al 


59A-42A-3. Provider service bi eee on eued insurance eid applicability. 


A. Except as provided otherwise in this section, a provider service network shall obtain aind 
maintain a certificate of authority under the New Mexico Insurance Code. 

B, A provider service network is not required to obtain or maintain a certificate of atuthority4 in 
connection with health care coverage for which the risk of loss is directly and fully underwritten by 
a health care insurer, subject to any applicable deductible, coinsurance or copayment provisions. 

C. A provider service network that obtains and maintains a certificate of authority as a health 
care insurer may contract directly with government agencies to provide goods and services to per- 
sons receiving public assistance, including medicare and medicaid. 

D. A provider service network that does not obtain or maintain a certificate of authority as a 
health care insurer may contract in appropriate circumstances, including membership and partici- 
pation in the association, directly with government agencies to provide goods and services to per- 
sons receiving public assistance, including medicare and medicaid. The contract shall incorporate 
and be subject to specific financial, quality-of-service and consumer-protection standards that the 
contracting agency shall specify by regulation. 

E. This section does not abrogate any other New Mexico Insurance Code requirements that 
may be applicable to provider service networks, including requirements relating to third-party ad- 
ministrators and examinations. This section does not bar or restrict the right of a provider service 
network to obtain and maintain a certificate of authority. 


History: Laws 1997, ch. 107, § 3. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-42A-4, Guaranty association and board; created; membership. 


A. The "provider service network guaranty association" is created as an independent public 
nonprofit corporation, The association's purpose is to guarantee health care services obligations 
of its members in the event of financial insolvency, bankruptcy or other inability or failure to per- 
form based on financial difficulties, All provider service networks contracting to provide services to 
public assistance recipients pursuant to Subsection D of Section 3 [59A-42A-3 NMSA 1978] of the 
Provider Service Network Act shall organize and be members of the association. The association is 
not and shall not be deemed a governmental agency or instrumentality for any purpose. 
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B. The "provider service network guaranty board" is created. The board shall consist of the 
superintendent of insurance or his designee, who shall be a nonvoting, ex-officio member, and five 
voting members as follows: 

(1) the secretary of human services or ‘ial designee; 

(2) two representatives of the provider service network imiaatry, who shall be appointed 
by majority vote of the association's members; and 

(3) two representatives of the health insurance industry, who shall be appointed by major- 
ity vote of the association's members. 

C. The association shall operate subject to the board's supervision and approval. The board is a 
state government entity for purposes of the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978]. 

D. The secretary of human services shall notify the superintendent of insurance and the as- 
sociation of each contract signed pursuant to Subsection D of Section 3 of the Provider Service 
Network Act. 

E. The superintendent of insurance shall give notice at least. sixty days before the proposed ef- 
fective date of the first contract entered into pursuant to Subsection D of Section 3 of the Provider 
Service Network Act, to each provider service network-so contracting, stating the time and place of 
the association's initial organizational meeting. 

F. Atthe organizational meeting and at all successive meetings, each association member shall 
be entitled to one vote. At the organizational meeting and any subsequent meeting at which board 
members are to be appointed, the association members shall elect the appointive board members 
by majority vote. At the organizational meeting, the members shall instruct the board concerning 
preparation of a proposed plan of operation for the association. 

G. Appointive board members shall have initial terms of three years or less, staggered so that 
the term of at least one such board member expires on June 30 of each year. Following the initial 
terms, appointive board members shall have three-year terms. When a vacancy occurs in the posi- 
tion of an appointive board member, the remaining board members shall appoint a successor who 
_ meets the required qualifications for that. position for the balance of the unexpired term. Board 
members may be reimbursed by the association as provided in the Per Diem and Mileage Act [10- 
8-1 through 10-8-8 NMSA 1978] but shall receive no other compensation, perquisite or allowance. 


History: Laws 1997, ch. 107, § 4. 


59A-42A-5. Plan of operation. 


A. The board shall submit to the superintendent of insurance for approval a plan of operation 
and any subsequent amendments necessary or suitable to assure proper and fair operation of the 
association. 

B. After notice and hearing, the superintendent of insurance shall approve or disapprove the 
plan of operation or any subsequent amendments. The superintendent shall approve the plan or 
an amendment only if he finds that it provides for administering the association on a fair, reason- 
able and equitable basis and for sharing the association's losses on an equitable basis. The plan of 
operation or amendment shall become effective upon the superintendent's written approval. 

C. Ifthe board fails to submit a plan of operation satisfactory to the superintendent of insur- 
ance within ninety days after the initial board is appointed or fails in a timely manner to submit 
any amendment the superintendent deems necessary at any time thereafter, the superintendent 
shall adopt and promulgate such plan of operation or amendment by rule. Any such rule shall 
continue in force until the superintendent modifies it or approves a plan of operation or an amend- 
ment submitted by the board that he deems to supersede the rule. 

D. The plan of operation submitted to the superintendent of insurance shall: 

(1) - establish procedures for handling and accounting of the association's money, other as- 
sets and property; 

(2) provide for payment of claims or provision of alternative health care services to public 
assistance recipients; ) 

(8) establish regular times and places for board meetings; 
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(4) establish procedures for records tobe hep ne all financial transactions and for annual 
fiscal reporting to the superintendent; . 

(5) establish procedures for the Jetaumindttal ica naljectibe of arreenganr rie mem- 
bers to pay claims or to provide alternative health care services and administrative expenses in- 
curred or estimated to be incurred during the period for which the assessment is made; 

(6) establish penalties for nonpayment or late payment of assessments; and 

(7) »contain any additional provisions necessary and proper for: oer. execution of the asso- 
ciation's powers and duties. 


History: Laws 1997, ch, 107, § 5. 


59A-42A-6. Board; powers and duties, 


The board has the power and authority to: 

A. enter into contracts necessary or proper to carry out the provisions and purposes of the Pro- 
vider Service Network Act, including contracts with independent contractors for the’ ee 
of the association's administrative functions; 

B: sue or be sued; . 

C. determine and pay the association's obligations, inelading its obligation to pay claims or to 
provide alternative health care sérvices to public wig ahi ies ae on behalf of'an insolvent or 
financially troubled provider service network; 

D. borrow money to satisfy the association's Sausaeieies 

E. assess association members in accordance with the provisions of the Providler Service Net- 
work Act and make initial and interim assessments as may be reasonable and necessary for orga- 
nizational or interim operating expenses. Interim expense assessments shall be ae as offsets 
against any regular assessments due following the close of the calendar year; 

F. recoup expenditures on behalf of an insolvent or financially troubled phriaay service net- . 
work from that provider service network or any other available source, including a governmental 
agency, and be subrogated to that provider'service network's rights to payment to the extent of 
such expenditures; 

G. employ or contract with appropriate legal, actuarial, clerical and other personnel as neces- 
sary to provide assistance in the operation of the association; 

H. conduct periodic audits to assure the general accuracy of the financial data submitted to the 
association. The board shall cause the association to undergo an annual audit on a calendar-year 
basis of its financial records and operations by an independent certified public accountant; 

I. take.all other actions, whether like or unlike the foregoing, necessary or appropriate to carry 
out the board's or the association's duties; 

J. .reinsure anyoor all of the risk of the association; and 

K. assess each original and new provider service network an initial administrative fee of five 
thousand dollars ($5,000) times the number of providers in the provider service network. If a pro- 
vider service network adds new members to increase the number of providers, then that provider 
service network shall.pay an additional administrative fee of five thousand dollars ($5,000) for 
each additional provider. An employee of a provider shall not be used in computing the administra- 
tive fee due under this subsection. ) 


History: Laws,1997, ch. 107, § 6. 


59A-42A-7, Examination; aaah statement. 


A. The association is subject to. and responsible to pay the cost of examination by the Soltieat 
tendent on a periodic basis, pursuant to Chapter 59A, Article 4 NMSA 1978. 

B. Not later than March'1 of each year, the board shall submit to the superintendent an annual 
statement in accordance with the requirements of Section 59A-5-29 NMSA 1978 and a risk-based 
capital report in accordance with the requirements of Section 59A-5A-3.NMSA 1978, 
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History: Laws 1997, ch. 107, § 7; 2014, ch. 59, § 50. 

The 2014 amendment, effective July 1, 2014, required 
the provider service network guarantee board to submit 
annual statements and risk-based capital reports to the 
superintendent; and in Subsection B, after "submit to the 
superintendent an", deleted "audited financial report for 


PROVIDER SERVICE NETWORKS 


59A-42A-9 


the preceding calendar year in a form approved by the su- 


_ perintendent" and added the remainder of the sentence. 


Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 


» ch. 59 is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 


59A-42A-8. Assessments; fund created. 


A. The "provider service network wiiiratithe fund" is created in the state treasury. The fund 
shall be administered by the board and money in the fund is appropriated to the board to carry 
out the provisions of the Provider Service Network Act. Money in the fund shall be invested by 
the state treasurer as other state funds are invested; provided that interest on the fund shall be 
credited to the fund. Any unexpended or unencumbered balance remaining in the fund at the end 
of any fiscal year shall not revert. 

B. The secretary of human services shall report to the board within thirty days of the close of 
each calendar quarter the amounts paid each member for services to public assistance recipients 
during that calendar quarter, 

C. The proportion of participation of each member shall be determined annually by the board 
based on the secretary of human services' report, together with members' annual statements and 
other reports deemed necessary by the board. 

D. The assessment for each member shall be determined by multiplying the member's income 
from services to public assistance recipients pursuant to Subsection D of Section 3 [59A-42A-3 
NMSA 1978] of the Provider Service Network Act for the preceding calendar quarter by a percent- 
age set by the board not to exceed five percent. 

E. The board shall notify each member of the amount of the assessment within forty-five days 
of the close of a calendar quarter. The member shall pay, the assessment within sixty days of the 
close of a calendar quarter. 

F. The board may abate or defer, in whole or in part, the assessment of a member if, in the 
opinion of the board, payment of the assessment would endanger the ability of the member to ful- 
fill its contractual obligations. In the event an assessment against a member is abated or deferred 
in whole or in part, the amount by which such assessment is abated or deferred may be assessed 
against the other members in a manner consistent with the basis for assessments set forth in Sub- 
section A of this section. The member receiving the abatement or deferment shall remain liable to 
the association for the deficiency for four years. 

G. If assessments exceed actual expenses in any year, the excess shall be held at interest and 
used by the board to offset future expenses. Any deficit incurred shall be recouped by assessments 
apportioned among the association's members pursuant to the assessment formula provided by 
Subsection D of this section. 

H. Ifit appears that the maximum assessment available, together with unencumbered money 
and other assets, will be insufficient in any year to make all necessary payments, the association's 
obligations shall be paid pro rata. The unpaid portion shall be paid as soon as additional assess- 
ment proceeds or other assets become available. Notwithstanding the foregoing, the association 
may pay its obligations in any order it deems reasonable. 


History: Laws 1997, ch. 107, § 8. 


59A-42A-9. Notification to pay claims or provide services. 


A. The association shall be liable to pay claims or to provide alternative health care services 
for insolvent or financially troubled members who are not fulfilling obligations to provide such 
services to public assistance recipients under contracts pursuant to Subsection D of Section 3 
[59A-42A-3 NMSA 1978] of the Provider Service Network Act. The association's obligation shall 
commence on the date the secretary of human services gives the association notice that a member 
is failing, because of insolvency or financial difficulties, to provide some or all of such services. 
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B. Nothing [in] the Provider Service Network Act shall be deemed to authorize or obligate the 
association ‘to pay or otherwise assume any obligation of a provider service network prior to the 
date of notification, or any obligation thereafter other than. the obligation to provide services to 
public assistance recipients under a contract pursuant to Subsection D of Section 3 of the Provider 
Service Network Act. In‘no event shall the association be liable to the creditors of a provider ser- 


vice network. 


~ Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


ARTICLE 43... . 


Property and Casualty Insurance Guaranty Fund 


History: Laws 1997, ch. 107, § 9. 


Sec. ~ See. 

59A-43-1. Short title. 59A-43-11. Nonduplication of recovery. 

59A-43-2. Purpose. 59A-43-12. Prevention of insolvencies. 

59A-43-3. Scope. 59A-43-18, Examination of association; financial ae 
59A-43-4. Definitions. 59A-43-14. Appeals. 


59A-43-5,.. Organization of association, 
59A-43-6. Board of directors. 

59A-43-7. Powers and duties of the association. 
59A-43-8, Plan of operation. 

59A-43-9., Duties and powers of superintendent. 
59A-43-10. Effect of paid claims. 


59A-43-15. Recognition of assessment in rates. 

59A-43-16. Immunity. 

59A-43-17. Stay of proceedings; reopening oF default 
judgments. 

59A-43-18,. Termination; distribution of funds. . 


59A-43- 1. Short title. 


This article [Chapter 59A, Article 43 NMSA 1978] may be cited as the "Property and Casualty 
Insurance Guaranty Law". 


History: Laws 1984, ch. 127, § 767. 
Compiler’s notes. — Laws 1984, ch. 127,-§ 785, pro- 
vided that'this article shall be liberally construed to carry 


. of knowledge of defect alleges causing personal injury or 


disease, 91 A.L.R.3d 991. 
Property damage insurance: what constitutes "con- 


out its purposes. © tamination" within policy clause excluding coverage; 72 
A.L.R.4th 633. : 

Products liability of endorser, trade association, certi- 
fier, or similar party who expresses ane of product, 
1A.L.R.5th 431. 5, 

Liability policy coverage for ingured'a injury to third 
party's investments, anticipated profits, goodwill, or the 
like, unaccompanied by physical property wig 
A.L.R.5th 187, 

44 C.J.S, Insurance §§ 111, 126, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am, 
Jur. 2d Insurance § 103. * 

Products liability insurance coverage as extending only 
to product-caused injury to person or, other property, as 
distinguished from mere product failure, 91 A.L.R.3d 921, 

Running of statute of limitations on products liability 
claim against manufacturer as affected by plaintiff's lack 


59A-43-2. Purpose. 


The purpose of this article is to provide a mechanism for payment of covered claims under 
certain insurance policies to avoid excessive delay in payment and financial loss to claimants 
or policyholders because of insolvency of an insurer, to assist in detection and prevention of 
insurer insolvencies and provide an association to assess the cost of such protection among 
insurers. 7 . | + 


History: Laws 1984, ch. 127, § 768. 
» ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — ra ‘Am. 
Jur. 2d Associations and Clubs § 2. 


7 C.J.S. Associations § 1. 
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59A-43-3. Scope. 


PROPERTY AND CASUALTY INSURANCE GUARANTY FUND 


59A-43-4 


A. This article applies to all kinds of direct insurance except life, health, annuities, title guar- 
anty, surety (other than fidelity), credit, mortgage guaranty, ocean marine, surplus line and other 
coverages written by insurers other than authorized insurers or written by Mexican casualty in- 
surers pursuant to Article 40 [Chapter 59A, Article 40 NMSA 1978] ofthe Insurance Code. 

B. This article also does not apply as to motor club coverages or services nor as to any coverage 
issued by any person not organized under laws providing expressly for formation of insurers nor 


engaged in business as such an insurer, 


History: Laws 1984, ch. 127, § 769. 


c ANNOTATIONS 
Self-insured employer claiming against insolvent 
insurer. — A self-insured employer who has a claim 


against an insolvent insurer may qualify such claim as 
a covered claim within the scope of this article. In re Mis- 


Excess workers' compensation insurance policies 
are not reinsurance policies or indemnity policies excluded 
from the Property and Casualty Insurance Guaranty Law 
(this article). In re Mission Ins, Co,, 1991-NMSC-080, 112 


. NM. 483, 816 P.2d 502. 


Excess workers’ compensation policies are e not excepted 
from coverage under 59A-48-4C NMSA 1978. In re Mis- 
sion Ins, Co., 1991-NMSC-080, 112 N.M. 433, 816 P.2d 502. 


sion Ins. Co,, 1991-NMSC-080, 112 N.M. 433, 816 P.2d 502, 


59A-43-4. Definitions.’ 


As used in Chapter 59A, Article 43 NMSA 1978: 

A. ‘"account" means anyone of the three accounts created by Section Beata 5 NMSA 1978; 

B. "association" means the insurance guaranty association; 

C.. "covered claims" means an unpaid claim of an insured or of a liability diditdabt in excess of 
twenty-five dollars\($25.00), including one for unearned premiums, that arises out of and within 
the coverage and not in excess of the applicable limits of an insurance policy to which Chap- 
ter 59A, Article 43 NMSA 1978 applies, issued by an insurer authorized to transact insurance in 
this state, if such insurer becomes an insolvent insurer after April 4,1973;and 

(1) the liability claimant or insured is a resident al this state at the time of the tie ight 
event; or 
(2) the property from which the claim arises is permanently located in this state. 

Subject to policy limits if lower, individual "covered claims" shall be limited.to one hundred 
thousand dollars ($100,000) and shall not include any amount in excess of one hundred thousand 
dollars ($100,000), and the total amount of covered claims which may be asserted by any claim- 
ant, including also covered claims brought by any party on behalf of such claimant or as a result 
of injuries to such claimant shall not exceed one hundred. thousand dollars ($100,000): per occur- 
rence; except that the association shall pay the full amount of any covered claim arising under a 
workmen's compensation policy and that the superintendent may set a higher limit by regulation. 
"Covered claim" shall not include any amount due any reinsurer, insurer, insurance pool or un- 
derwriting association, as subrogation recoveries or otherwise; provided, that a claim for any such 
amount, asserted against a person insured under a policy issued by an insurer which has become 
an insolvent insurer, which if it were not a claim by or for the benefit of a reinsurer, insurer, insur- 
ance pool or underwriting association would be a "covered claim," may be filed directly with the re- 
ceiver of the insolvent insurer, but in no event may any such claim be asserted in any legal action 
against the insured of such insolvent insurer. Covered claim shall not include any amount of an 
unpaid claim paid to an insured or liability claimant of an insolvent insurer by any person, includ- 
ing but not limited to an agent or broker whether or not an assignment is taken by such person, 
agent or broker. Covered claim shall not include supplementary payment obligations, including 
but not limited to adjustment fees and expenses, attorneys’ fees and expenses, court costs, interest 
and bond premiums incurred prior to the determination that an insurer is an insolvent insurer; 

D. "insolvent insurer" means: 

(1) ’ an insurer licensed to transact business i in this state, either at the time the policy was 
issued or when thé insured event occurred, and 

(2) against which an order of liquidation with a finding of insolvency has been entered 
after the effective date of the Insurance Code by a court of competent jurisdiction in the insurer's 
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state of domicile, or of this state under the provisions of Section 59A-41-30 NMSA 1978, and which 
order of liquidation has not been stayed or been the subject of a writ of oe or other com- 


parable order; 


E. "member insurer" means any person Gis 


(1) writes any kind of insurance to which Chapter 59A, Article 43 NMSA 1978 applies, 
including the exchange of reciprocal or inter-insurance contracts; and 
(2) is authorized to transact insurance in this state; 

F. "net direct written premiums" means direct gross premiums written in this state on insur- 
ance policies to which Chapter 59A, Article 43 NMSA 1978 applies, less return premiums thereon 
and dividends paid or credited to policyholders on the direct business. Net direct written premi- 
ums do not include premiums on contracts between insurers or reinsurers; 

G. "person" means any individual, corporation, partnership, association or voluntary organiza- 


tion; and 


H. "authorized to transact insurance" means that the insurer’is an “authorized insurer" as 


defined in Section 59A-1-8 NMSA 1978. 


History: Laws 1984, ch. 127, § 770; 1989, ch. 91, § 1. 
Compiler’s notes. — Laws 1984, ch. 127, § 999 made 
the Insurance Code effective January 1, 1985. 


ANNOTATIONS 


"Covered claim". — A self-insured employer who has a 
claim against an insolvent insurer may qualify such claim 
as a "covered claim" within the scope of this article. In re 
Mission Ins,,Co., 1991-NMSC-080, 112 N.M. 488, 816 P.2d 
502, 

Excess workers' compensation insurance policies are 
not reinsurance policies or indemnity policies excluded 
from the Property and Casualty Insurance Guaranty Law 
(this article). In re Mission Ins, Co., 1991-NMSC-080, 112 
N.M. 433, 816 P.2d 502. 

Payment of a premium tax, properly or otherwise, is not 
a condition precedent to asserting a "covered claim" under 


Subsection C, In re Mission Ins, Co., 1991-NMSC-080, 112 
N.M. 433, 816 P.2d 502. 

Prejudgment interest not "covered claim". — Pre- 
judgment interest is not included within the definition of 
"covered claims" in Subsection C so as to be limited or ex- 


“cluded by the Property and Casualty Insurance Guaranty 


Law liability cap of $100;000 per occurrence on individual 
"covered claims." Also, no specific authority within the 
Guaranty Law is necessary to award prejudgment inter- 
est. The trial court has that authority under either 56-8-3 
or 56-8-4B NMSA 1978, Aztec Well Servicing Co. v. Prop- 
erty & Cas. Ins. Guar. Ass'n, 1993-NMSC-023, 115.N.M. 
475, 853 P.2d 726. 

Am. Jur. 2d, A.L.R. and C. J.S. references. — Liabil- 
ity of insurer for prejudgment interest in excess of policy 
limits for covered: loss, 23.A.L.R.5th 75. 


59A-43-5. Organization of association. 


All member insurers shall remain members of the desteiaiiad as a colitlition of their authority 
to transact insurance in this state: The association may take any appropriate form of legal entity 
available under the laws of this state and approved by the superintendent. For purposes of admin- 
istration and assessment, the association shall be divided into three (3) separate accounts: - 

A. the workmen's compensation insurance account; if 


B. the automobile insurance account; and 


C. the account for all other insurance to which this article applies. 


History: Laws 1984, ch. 127, § 771. 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur, 2d Taeeratiee § 52. 


59A-43-6. Board of Hear 


44 C.J.S. Insurance § 15 et seq. 


A. The board of directors of the association shall consist of not less than five (5) nor more than 
nine (9) persons serving terms as established in the plan of operation. The members of the board 
shall be selected by member insurers subject to the approval of the superintendent. Vacancies on 
the board shall be filled for the remaining period of the term by a majority vote of the remaining 
board members, subject to the approval of the superintendent. 

B. In approving selections to the board, the superintendent shall consider among other things 
whether all member insurers are fairly represented. 
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C. Members of the board of directors may be reimbursed from the assets of the association for 
expenses incurred by them as members of the board of directors. 


History: Laws 1984, ch. 127, § 772... 


59A-43-7. Powers and duties of the association. 


A. The association shall: 

(1) be obligated to the extent of the covered claims existing prior to the duet Minstion 
of insolvency and arising within thirty (30) days after the determination, or before the insured 
replaces the policy or causes its cancellation. In no event shall the association be obligated to a 
policyholder or claimant in ‘an amount in excess of the obligation of the insolvent insurer under 
the policy from which the claim arises; 

(2) be deemed the insurer to the extent of its obligation on the covered claims and to such 
extent ‘shall have all rights, duties and obligations of the IDBOIVEHY insurer as if the insurer had 
not become insolvent; 

(3) allocate claims paid and expenses Lact among the three (3) accounts separately, 
and assess member insurers separately for each account, amounts necessary to pay the obligation 
of the association under Paragraph (1) of this subsection subsequent to an insolvency, expenses of 
handling claims, the cost of examinations and other expenses authorized by this article. The as- 
sessments of each member insurer shall be in the proportion that the net direct written premiums 
of the member insurer for the calendar year preceding the assessment on the kinds of insurance in 
the account bears to the net direct written premiums of all member insurers for the calendar year 
preceding the assessment on the kinds of insurance in the account. Each member insurer shall 
be notified of the assessment not later than thirty (30) days before it is due. No member insurer 
may be assessed in any year on any account an amount greater than two percent of that member 
insurer's net direct written premiums for the preceding calendar year on the kinds of insurance 
in the account. If the maximum assessment, together with the other assets of the association in 
any account, does not provide in any one year, in any account, an amount sufficient to make all 
necessary payments from that account, the funds available may be prorated and the unpaid por- 
tion shall be paid as soon thereafter as funds become available. The association shall pay claims 
in any order which it may deem reasonable, including the payment of claims as such are received 
from the claimants or in groups or categories of claims. The association may exempt or defer, in 
whole or in part, the assessment of any member insurer if the assessment would cause the mem- 
ber insurer's financial statement to reflect amounts of capital or surplus less than the minimum 
amounts required for a certificate of authority by any jurisdiction in which the member insurer is 
‘authorized to transact insurance: Each member insurer serving as a servicing facility may set off 
against any assessment any authorized payments made’on covered claims and expenses incurred 
in the payment. of the claims by such member insurer if they are chargeable to the account for 
which the assessment is made; 

(4) investigate claims brought against the pssobiatiot and adjust, compromise, settle and 
pay covered claims to the extent of the association's obligation and deny all other claims and may 
review ‘settlements, releases and judgments to which the insolvent insurer or its insureds were 
parties to determine the extent to which such settlements, releases and judgments may be prop- 
erly contested; 

(5) notify persons as the pCparatea tient directs under Paragraph 1 of Subsection B of Sec- 
tion 775 [59A-43-9 NMSA 1978] of this article; 

(6) handle claims through its employees or through one or more insurers or other persons 
designated as servicing facilities.,.Designation of a servicing facility is subject to the approval of 
the superintendent, but the designation of such insurer may be declined by the member insurer; 
and 

(7) .reimburse each servicing facility for obligations of the association paid by the facility 
and for expenses incurred by the facility while handling claims on behalf of the association and 
shall pay the other expenses of the association authorized by this article. 
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B.. The association may: 

(1) employ or retain persons necessary to trails claims and perform naan duties of the 
association. Though not a covered claim as defined in Paragraph C of Section 770 [59A-43-4 NMSA 
1978] of this article, the association may, if it determines it necessary to the settlement. and dispo- 
sition of claims, pay adjustment fees and expenses, and attorney's fees and expenses incurred prior 
to the determination that an insurer is an insolvent insurer; 

(2) borrow funds necessary to effect the purpose of this article in accordance with the plan 
of operation; 

(8). sue or be sued and intervene in any court bs apiiusainladi ction; over an insolventi insurer; 

(4) . negotiate and become a party to contracts necessary to carry out the purpose of this 
article; 

(5) perform other. acts necessary or proper to effectuate the purpose of cis article; and | , 

(6) refund to the member insurers in proportion to the contribution of each member in- 
surer to that account that amount by which the assets of the account exceed the liabilities if, at 
the end of any calendar year, the board of directors finds that the assets of the association in.any 
account exceed the liabilities of that account as estimated by the board of directors for the coming 
year. 


History: Laws 1984, ch. 127, § 773, 


59A-43-8. Plan of operation. 


A. The association shall submit to the superintendent a plan of operation and any amend- 
ments thereto necessary or suitable to assure the fair, reasonable and equitable administration of 
the association. The plan of operation and any amendments thereto shall become effective upon 
approval in writing by the superintendent. If at any time the association fails to submit: suitable 
amendments to the plan, the superintendent shall; after notice and hearing, adopt rules necessary 
or advisable to effectuate the provisions of this article. The rules shall continue in force until modi- 
fied by the superintendent or superseded by a plan or amendments submitted by the association 
and approved by the superintendent, 

B. All member insurers shall comply with the lala of operation. ) 

C... The plan of operation, among other things, shall establish all procedures for ymariedity 
the business of the association, for handling its assets, for receiving claims, for keeping records 
and for the conduct of ‘other activities necessary for: execution. of the pomers and quties ofthe 
association. 

D. The plan of operation may nroidl that any or all powers and Sates of the esiniert ine ex- 
cept those under Paragraph (3) of Subsection A: and Paragraph (2) of Subsection B of Section 773 
[59A-43-7 NMSA 1978] of this article, are delegated to a corporation, association or other organi- 
zation which performs or will perform functions similar to those of the association, or its equiva- 
lent, in two (2) or more states. Such a corporation, association or organization shall be reimbursed 
as a servicing facility would be reimbursed and shall be paid for its performance of any other func- 
tions of the association: A delegation under this subsection shall take effect only with the approval 
of both: the board of directors and the superintendent, and may be made only to;a:corporation, 
association or organization which extends protection not substantially Jess favorable and effective 
than that provided by this article. . . . 


History: Laws 1984, ch. 127, § 774, 


59A-43-9. Duties and powers of superintendent. 


A. The superintendent shall: bi 
(1) serve on the association a copy of any complaint seeking an order of liquidation with a 
finding of insolvency against a member insurer at the same time that such borhpiassbs is filed with 

a court of competent jurisdiction; ' utisd BQ MSIE 
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(2) notify the association of the existence of an insolvent insurer not later than three (3) 
days after he receives notice of the determination of the insolvency; and 

(3) upon request of the board of directors, provide the association with a statement of the 
net direct written premiums of each member insurer. 

B. The superintendent may: 

(1) require that the association, and agents of the insurer in New Mexico as to policyhold- 
ers of the insurer in this state, notify the insureds of the insolvent insurer and any other inter- 
ested parties of the determination of insolvency and of their rights under this article. Such notifi- 
cation shall be by mail at their last known address, where available, but if sufficient information 
for notification by mail is not available, notice by publication in a newspaper of general circulation 
shall be sufficient; 

(2) suspend or revoke, after notice and hearing, the certificate of authority to transact in- 
surance in this state of any member insurer which fails to pay an assessment when due or fails to 
comply with the plan of operation. As an alternative, the superintendent may levy a civil penalty 
on any member insurer which fails to pay an assessment when due. The civil penalty shall-not 
exceed five percent of the unpaid assessment per month, except that no civil penalty shall be less 
than one hundred dollars ($100) a month; and 

(3) revoke the designation of any servicing facility if he finds claims are being handled 
Se ae 


History: Laws 1984, ch. 127, § 775. 44 C.J.S. Insurance § 15 et seq. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — - 43 Am, 
dur, 2d heen’ § 52. 


59A-43-10. Effect of paid claims. 


A. Any person recovering under Chapter 59A, Article 43 NMSA 1978 shall be deemed to have 
assigned his rights under the policy to the association to the extent of his recovery from the as- 
sociation. Every insured or claimant seeking the protection of that article shall cooperate with 
the association to the same extent as he would have been required to cooperate with the insolvent 
insurer. The association shall have no cause of action against the insured of the insolvent insurer 
for any sums it has paid out except such causes of action as the insolvent insurer would have had 
if such sums had been paid by the insolvent insurer. In the case of an insolvent insurer operat- 
ing on a plan with assessment liability, payments of claims of the association do not operate to 
reduce the liability of the insured to the receiver, liquidator or statutory successor for unpaid as- 
sessments. 

B. The receiver, liquidator or statutory successor of an insolvent insurer is bound by settle- 
ments of covered claims by the association or a similar organization in another state. The associa- 
tion may make application to the court for reimbursement of such claims and expenses and upon 
proper application the court shall order appropriate disbursements to be made in accordance with 
the provisions of Chapter 59A, Article 41 NMSA 1978 in effect at the time the application is acted 
upon by the court. 

C. The association shall, within the time set by the receivership court, file with the receiver or 
liquidator of the insolvent insurer, statements of the covered claims paid by the association and 
estimates of anticipated claims on the association. 


History: Laws 1984, ch. 127, § 776; 1993, ch. 320, § another state, and added the language beginning "in ac- 
01. cordance with" at the end of the subsection. 
The 1993 amendment, effective June 18, 1993, in 
Subsection A, substituted ' ‘Chapter 59A, Article 43 NMSA » ANNOTATIONS 
1978" for "this article" and made a stylistic change; and in Am. Jur. 2d, A.L.R. and C.J.S. references. — 44 Am. 
Subsection B, deleted the former second sentence, relating Jur, 2d Insurance § 1820. 


to the priority of claims and expenses of the association in 
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59A-43-11. Nonduplication of recovery. 


A.. Any person having.a claim against any insurer under any provision in an insurance policy 
including but not limited to uninsured motorist coverage other than a policy of an insolvent in- 
surer which is also a covered claim, shall be required to exhaust first his rights under the policy. 
An insured of an insolvent insurer and possessing no other insurance coverage applicable to a 
specific, claim shall be deemed to be "uninsured" for uninsured motorist coverage purposes. Any 
amount payable on a covered claim under this article shall be reduced by the amount of any re- 
covery available under such insurance policy, No action against an insured of an insolvent insurer 
shall be tried prior to the exhaustion of all other available sources of recovery. 

B. Any person having a claim which may be recovered under more than one insurance guar- 
anty association or its equivalent shall,seek recovery first from the association of the place of 
residence of the insured except that, if it is a first party claim for damage to property with a per- 
manent location, he shall seek recovery first from the association of the location of the property, 
and, if it is a workmen's compensation claim, he shall seek recovery first from the association of 
the residence of the claimant. Any recovery under this article shall be reduced by,the amount of 
recovery from any other insurance guaranty association or its equivalent. bf 


History: Laws 1984, ch. 127, § 777. 
ANNOTATIONS 


Offset of proceeds from another insurance policy. 
— Subsection A requires an offset of proceeds available 
to the claimant from another insurance policy that is not 
insolvent and does not constitute a "covered claim" un- 
der this article. In addition, the offset is applied against 
the insured's liability, or against the claimant's damages 
as the case may be, not against the statutory amount 
of liability of the association. Aztec Well Servicing Co. v. 


Property & Cae Ins. Guar, Ass'n, 1993-NMSC; 028, 115 
N.M. 475, 853 P.2d 726. 

Am, Jur. 2d, A.L.R. and C.J.S. eagshensen) — Un- 
insured or underinsured motorist insurance: validity 
and construction of policy provision purporting to reduce 
recovery by amount of social security disability benefits 
or payments under similar disability benefits law, 24 
A.L.R.5th 766. 

Validity, construction, and application of exclusion of 
government vehicles from uninsured motorist provision, 
58 A.L.R.5th 511. 


59A-43-12. Prevention of insolvencies. 


To aid in the detection and prevention of insurance insolvencies: 

A. the board of directors shall, wpon majority vote, notify the superintendent of any informa- 
tion indicating any member insurer may be ergs orina sash condition hazardous to the 
policyholders or the public; . 

B. the board of directors may, upon majority vote, request that the aiiperddiandant order an 
examination of any member insurer which the board in good faith believes may be in a financial 
condition hazardous to the: policyholders or the public. Within thirty (30) days of the receipt of 
such request, the superintendent shall begin the examination. The examination may be con- 
ducted as a national association of insurance commissioners examination or may be conducted 
by persons designated by the superintendent. The cost of the examination'shall be paid by the 
association and the examination report shall be treated as are other examination reports. In 
no event shall the examination report be released to the board of directors prior to its ‘release 
to the public, but this does not preclude the superintendent from complying with Subsection 
C of this section. The superintendent shall notify the board of directors when the examination 
is completed. The request for an examination shall be kept on file by the superintendent but 
it shall not be‘open to public inspection prior to the release of the examination report to the 
public; 

C. the superintendent shall report to the board of directors when he has reasonable cause to 
believe that any member insurer examined or being examined at the request of the board of direc- 
tors may be insolvent or in a financial condition hazardous to the policyholders or the public;. 

D. the board of directors may, upon majority vote, make reports and recommendations to the 
superintendent upon any matter germane to the solvency, liquidation, rehabilitation or conserva- 
tion of any member insurer. Such reports and recommendations shall not be considered public 
documents; 
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E. the board of directors may, upon majority: vote, make recommendations to the superinten- 
dent for the detection and prevention of insurers' insolvencies; and 
F... the board of directors shall, at the conclusion of any insurance insolvency i in which the as- 
sociation was obligated to pay covered claims, prepare a report on the history arid causes of the 
insolvency based on sensi egy available to the association and submit such report to the super- 
intendent. . 


History: Laws 1984, ch, 127, § 778. 


59A-43-13. Examination of association; financial reports. 


The association is subject to examination and regulation, by the superintendent. The board of di- 
rectors shall submit, not later than June 30 each year, a financial ERO for the preceding calendar 
Yee ina form le by the ae ae 


History: Laws 1984, ch. 127, § 779. 


59A-43-14. ge sei co 


A. A claimant whose claim is denied in whole or in part by the association may, pursuant to 
Chapter 59A, Article 43 NMSA 1978, request the receivership court to review the decision of the 
association. A request for review shall be filed within thirty days of the denial. The receivership 
court shall have jurisdiction of all claims and the decision of the court shall be binding on both the 
claimant and the association. 

B. Amember insurer may appeal to the superintendent from an action of the board of directors 
of the association by filing with the superintendent a notice of appeal within insane days after the 
action appealed from. 

C. A final order of the fy, sheer eee, on appeal is subject to judicial review by an action in the 
district court pursuant to the Ao Ha of Section 39- Bilt 1 NMSA 1978. 


History: L Laws 1984, ch. 127, § 780; 1998, frag 55, § 67; The 1999 amendment, effective July 1, 1999, substi- 
1999, ch. 265, § 70. tuted "Section 39-3-1,1" for "Section 12-8A-1" in Subsec- 
Cross references. — ¥or procedures governing ad- tion C. 
ministrative appeals to the district court, see Rule 1-074 The 1998 amendment, effective September 1, 1998, in 
NMRA, _ Subsection A, substituted "Chapter 59A, Article 43 NMSA 


For scope of review of the district court, see Zamora v. 
Village of Ruidoso Downs, 120 N.M. 778, 907 pS 182 
(1995), 


1978" for "this article", deleted "(30)" following "thirty" in 
Subsections A and B, rewrote Subsection C, and made mi- 
nor stylistic changes throughout the section. 


59A-43-15. Recognition of assessment in rates. 


The rates and premiums charged for insurance policies to which this article apply [applies] shall 
include amounts sufficient to recoup a sum equal to the amounts paid to the association by the 
member insurer, less any amounts returned to the member insurer by the association, and such 
rates shall not be deémed excessive because they contain 2 an amount reasonably calculated to re- 
coup assessments paid by the member i insurer. 


Bracketed material. — The bracketed material was 


History: Laws 1984, ch. 127, § 781. 
f inserted by the compiler and is not part of the law. 


59A-43-16. Immunity. 


There shall be no liability on the part of and no cause of action of any nature shall arise against, 
any member insurer, the association or its agents or employees, the board of directors or the super- 
intendent or his representative for any action taken by them in the performance of their powers 
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and duties under this article; The meetings, activites [activities], recommendations and decisions 
of the board of directors of the association as required or permitted in this article shall not be open 
to public inspection, nor considered public documents, nor subject to ingresine 10-15+1 through 10- 
15-4.NMSA 1978: . 


History: Laws 1984, ch. 127, § 782. ANNOTATIONS 
Bracketed material. — The bracketed material was WRG eG, MOR Tat, COVAT ARE. Ur poses. ae 


aneer ter Wy the patoniler end ja nok Pen et day, 63C Am. Jur. 2d Public Officers and Employees §§ 301, 
302, 
67 C.J.S. Officers and Public Employees, § 206 et seq. 


59A-43-17. Stay of proceedings; reopening of default judgments. 


All proceedings in which the insolvent insurer is a party or is obligated to defend a party in any 
court in this state shall be stayed for not to exceed six (6) months from the date the insolvency is 
determined to permit proper defense by the association of all pending causes of action. As to any 
covered claims arising from a judgment under any decision, verdict or finding based on the default 
of the insolvent insurer or its failure to defend an insured, the association either on its own behalf 
or on behalf of the insured may apply to have the judgment, order, decision, verdict or finding set 
aside by the same court or administrator that made it and. may defend against the claim on the 
merits. . 


fi 


History: Laws 1984, ch, 127, § 783. 


59A-43-18, Termination; distribution of funds. — 


A. The superintendent shall by order terminate the operation of the association as to any kind 
of insurance covered by this article with respect to which he has found, after hearing, that there is 
in effect a statutory or voluntary plan which: 

(1) isa bermanenh plan which is adequately funded or for which Sought Ie denser is pro- 
vided; and 

(2) extends, or will sete to the New Mexico mainder and residents protection and 
benefits with respect to insolvent, insurers'not substantially less favorable and effective to the 
policyholders and residents than the protection and benefits provided with respect to such kinds 
of insurance under this article. 

B. The superintendent shall by the same order authorize discontinuance of future payments 
by insurers to the association with respect to the same kinds of insurance, but assessments and 
payments shall continue, as necessary, to liquidate covered claims of insurers adjudged insolvent 
prior to the order and the related expenses not covered by the other plan. 

C. If operation of the association is terminated as to all kinds of insurance otherwise within 
its scope, the association, as soon as possible thereafter, shall distribute the balance of money and 
assets remaining, after discharge of the functions of the association, with respect to prior insurer 
insolvencies not covered by another plan, together with related expenses, to the insurers which 
are then writing in this state policies of the kinds of insurance covered by this article and which 
had made payments to the association, pro rata upon the basis of the aggregate of such payments 
made by the respective insurers during the period of five (5) years next preceding the date of the 
order. Upon completion of the distribution with respect to all of the kinds of insurance covered by 

this article, this shall be deemed to have expired. 


History: Laws 1984, ch. 127, § 784. 
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59A-44-1 FRATERNAL BENEFIT SOCIETIES 59A-44-2 
ARTICLE 44 
Fraternal Benefit Societies 

Sec. Sec. 
59A-44-1. Fraternal benefit societies. 59A-44-26. Reports. 
59A-44-2. Lodge system. 59A-44-27. Certificates of authority. 
59A-44-3. Representative form of government. 59A-44-28, Examination of societies; no adverse publica- 
59A-44-4, Definitions. tions, 
59A-44-5. Purposes and powers. 59A-44-29. Foreign or alien society. 
59A-44-6. Qualifications for membership. 59A-44-30. Injunction; liquidation; receivership of do- 
59A-44-7. Location of office; meetings; communications mestic society. 

to members; grievance procedures. 59A-44-31. Suspension, revocation or refusal of license of 
59A-44-8. No personal liability. foreign or alien society. 
59A-44-9, Waiver. 59A-44-32. Injunction. 
59A-44-10. Organization. 59A-44-33. Licensing of agents. 
59A-44-11. Amendments to laws. 59A-44-34. .Unfair methods of competition and unfair 
59A-44-12. Institutions. and deceptive acts and practices. 
59A-44-13. Reinsurance. 59A-44-35. Service of process. 
59A-44-14. Consolidations and mergers. 59A-44-36. Fee schedule. 
59A-44-15. Conversion of society into a mutual life insur- 59A-44-37. Carrie Tingley crippled children's ‘hospital 

ance company. ‘fund. 
59A-44-16, Benefits. 59A-44-38. Review. 
59A-44-17. Beneficiaries. 59A-44-39. Penalties. 
59A-44-18. Benefits not attachable. 59A-44-40. Exemption of certain societies. 
59A-44-19, The benefit contract. 59A-44-41, Applicability of Insurance Code. 
59A-44-20, Nonforfeiture benefits; cash surrender val- 59A-44-42. Severability. 
ues; certificate loans and other options. 59A-44-43 to 59A-44-45. Repealed. 

59A-44-21, Investments. 59A-44-46. Fraternal benefit societies; certificate provi- 
59A-44-22, Funds, . sions relating to individuals who are eli- 
59A-44-23. Exemptions. gible for medical benefits under the med- 
59A-44-24, Taxation. — icaid program, 
59A-44-25. Valuation. 


59A-44-1. Fraternal benefit societies. 


' Any incorporated society, order or supreme lodge, without capital stock, including one exempted 
under the provisions of Paragraph (2) of Subsection A of Section 59A-44-40 NMSA 1978, whether 
incorporated or not, conducted solely for the benefit of its members and their beneficiaries and not 
for profit, operated on a lodge system with ritualistic form of work, having a representative form of 
government, and which provides benefits in accordance with Chapter 59A, Article 44 NMSA 1978, 


is hereby declared to be a fraternal benefit society. 


- History: 1978 Comp., § 59A-44-1, enacted by Laws 
1989, ch. 388, § 1. 

Repeals and reenactments. — Laws 1989, ch. 388, 
§ 1, repealed 59A-44-1 NMSA 1978, as enacted by Laws 
1984, ch. 127, § 786, relating to the definition of frater- 
nal benefit societies, and enacted a new section, effective 
January 1, 1990. 


ANNOTATIONS 


Insurance only incidental part of organization's 
purpose. — The fraternal benefit societies and the in- 
surance available to a member of such fraternal society 
is contemplated in the law to be an incidental part of the 


59A-44-2. Lodge system. 


operation of a lodge or fraternal organization. It is not 
contemplated that a lodge or fraternal organization set 
itself up with-the sole purpose of insuring members. This 
would be in direct contravention of the statutes relating 
to the fraternal benefit societies and lodges, which orga- 
nizations and lodges frequently provide insurance for the 
members of that organization as an additional service to 
the members. 1953-54 Op. Att'y Gen. No. 53-5671. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 36 Am. 
Jur. 2d Fraternal Orders and Benefit Societies § 1. 

Benefit or fraternal societies as insurance companies, 
63 A.L.R. 735, 100 A.L.R. 1449, 119 A.L.R. 1241. | 

10 C.J.S. Beneficial Associations § 2. 


A. A society is operating on the lodge system if it has a supreme governing body and subor- 
dinate lodges into which members are elected, initiated or admitted in accordance with its laws, 
rules and ritual. Subordinate lodges shall be required by the laws of the society to hold regular 
meetings at least once in each month in furtherance of the purposes of the society. 
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B. A society may, at its option, organize and operate lodges for children under the minimum 
age for adult membership. Membership and initiation in local lodges shall not be required of such 
children, nor shall they have a voice or.vote in the management of the society. 


History: 1978 Comp., § 59A-44-2, enacted by Laws 
1989, ch. 388, § 2. 

Repeals and reenactments. — Laws 1989, ch. 388, 
§ 2, repealed 59A-44-2 NMSA 1978, as enacted by Laws 
1984, ch. 127, § 787, relating to the definition of lodge sys- 
tem, and enacted a new section, effective January 1, 1990. 


ANNOTATIONS 


corporations as fraternal benefit societies and license 
them as such, and then convert them into old line insur- 
ance companies by determining that they have written 
some nonallowable classes of insurance. State ex rel. Biel 
v. Royal Neighbors of Am., 1939-NMSC-057, 44 N.M., 8, 96 
P.2d 705. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 36 Am. 
Jur, 2d Fraternal Orders and Benefit Societies § 5. 


Effect of admitting foreign corporations as frater- 10 C.J.S, Beneficial Associations § 7 et seq. 
nal benefit societies. — The state cannot admit foreign us AQ? 


59A-44-3. Representative form‘ of government. 


A society has a representative form of government when: 
A. it has a supreme governing body constituted as; . 
(1) an assembly composed of delegates elected directly by the members or at rateeaia! 
diate assemblies or conventions of members or their representatives, together with other del- 
egates as may be prescribed in the society's laws. A society may provide for election of delegates 
by mail. The elected delegates shall constitute a majority in number and shall not have less than 
two-thirds of the votes and, not less than the number of votes required to amend the society's 
laws. The assembly shall be elected and shall meet at least once every four years and shall elect 
a board of directors to'conduct the business of the society between meetings of the assembly. 
Vacancies on the board of directors between elections may be filled in the manner prescribed by 
the society's laws; or 
(2) aboard composed of persons elected by the members, either directly or by their repre- 

sentatives in intermediate assemblies, and any other persons prescribed in the society's laws. A 
society may provide for election of the board by mail. Each term of a board member shall not ex- 
ceed four years. Vacancies on the board between elections shall be filled in the manner prescribed 
by the society's laws. 'Those persons elected to the board shall constitute a majority in number and 
not less than the number of votes required to, amend the society's laws. A person filling the un- 
expired term of an elected board member shall be considered to be an elected member, The board 
shall meet at least quarterly to conduct, the business of the society; _ 

B. the officers of the society are elected either by the supreme governing body or by the board 
of directors; 

C, only benefit members are eligible.for election to the supreme governing body, the board of 
directors or any, intermediate assembly; and 

D. each voting member shall have one vote and no vote shall be cast by proxy. 


History: 1978 Comp. .. § 59A-44-3, enacted by Laws 
1989, ch. 388, § 3. 
Repeals and reenactments, -—— Laws 1989, ch, 388, 


1984, ch. 127, § 788, relating to the definition of repre- 
sentative form of government, and enacted:a new section, 
effective January 1, 1990. 


§. 3, repealed 59A-44-3 NMSA.1978, as enacted by Laws 


59A-44- 4, Definitions. 


As used in Chapter 59A, Article Ad NMSA 1978: 

A. "benefit contract" means the agreement as described in Subsection A of Section 52h 4a 19 
NMSA 1978; 

B. "benefit member” means an adult member who is designated by the ee or rules of the so- 
ciety to be a benefit member under a benefit contract; 

C, "certificate" means a contract which sets forth the insurance benefits as authorized by Sec- 
tion 59A-44-16 NMSA 1978, to whom benefits are payable, the insuring provisions and the terms 
and conditions of the certificate; 
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D. "law" means the society's:articles of incorporation, constitution and bylaws, however desig- 
nated; 

E. "lodge" means subordinate member units of the society, known as camps, courts, councils, 
branches or by any other designation; 

F. "premium" means premiums, rates, dues, certificate fees or other required contributions by 
whatever name known, which are payable under the certificate; 

-G. "rule" means all rules, regulations or resolutions adopted by the supreme governing body or 
board of directors which are intended to have general application to the members of the society; 
and 

H. "society" means a fraternal benefit society, unless otherwise indicated. 


History: 1978 Comp., § 59A-44-4, enacted by Laws 1984, ch. 127, § 789, relating to organization, and enacted 
1989, ch. 388, § 4. a new section, effective January 1, 1990. 

Repeals and reenactments. — Laws 1989, ch. 388, E 
§ 4; repealed 59A-44-4 NMSA 1978, as enacted by Laws 


59A-44-5. Purposes and powers. 


A. Asociety shall operate for the benefit of members and their beneficiaries by: 
(1) providing benefits as specified in Section 59A-44-16 NMSA 1978; and 
(2) lawfully operating for one or more social, intellectual, educational, charitable, benevo- 
lent, moral, fraternal, patriotic or religious purposes for the benefit of its members, which may also 
be extended to member dependents. 

Such purposes may be carried out directly by the society, or indirectly through subsidiary corpo- 
rations or affiliated organizations. 

B. Every society shall have the power to adopt laws and rules for the government of the society, 
the admission of its members and the management of its affairs. It shall have the power to change, 
alter, add to or amend such laws and rules and shall have other powers as are necessary and inci- 
dental to carrying into effect the objects and purposes of the society. 


History: 1978 Comp., § 59A-44-5, enacted by Laws ANNOTATIONS 


1989, ch. 388, § 5. 
Repeals aden inaaia <Saides 1989, ch. 388, Am. Jur. 2d, A.L.R. and C.J.S, references. — 36 Am. 
§ 5, repealed 59A-44-5 NMSA 1978, as enacted by Laws Jur, 2d Fraternal Orders and Benefit Societies § 9, 


1984, ch. 127, § 790, relating to retention of corporate pow- 
ers, and enacted a new section, effective January 1, 1990. 


59A-44-6. Qualifications for membership. 


A. Asociety shall specify in its laws or rules: 

(1) eligibility standards for each and every class of membership, provided that if benefits 
are provided on the lives of children, the minimum age for adult membership shall be set at not 
less than fifteen years and not greater than twenty-one years; 

(2) the process for admission to membership for each membership class; and 

(8) the rights and privileges of each membership class, provided that only benefit mem- 
bers shall have the right to vote on the management of the insurance affairs of the society. 

B. Asociety may also admit social members who shall have no voice or vote i in the peumerrcey 
of the insurance affairs of the society. 
C. Membership rights in the society are personal to a member and are not assignable. 


History: 1978 Comp., § 59A-44-6, enacted by Laws 1984, ch. 127, § 791, relating to incorporation of existing 
1989, ch, 388, § 6. voluntary associations, and enacted a new section, effec- 
Repeals and reenactments. — Laws 1989, ch. 388, . tive January 1, 1990. 


§ 6, repealed 59A-44-6 NMSA 1978, as enacted by Laws 
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59A-44-7, Location of office; meetings; communications to members; 
grievance procedures. 


A. The principal office of any domestic oe shall be located in. this state. The mie Pay Se of 
its supreme governing body may be held in any state, district, province or territory wherein such 
society has at least one subordinate lodge, or in such other location as determined by the supreme 
governing body. All business transacted at such meetings shall be as valid in all respects as if such 
meetings were held in this state. The minutes of the proceedings of the supreme governing te 
and of the board of directors shall be in the English language. 

B. A society may provide in its laws for an official publication in which any notice, report or 
statement required by law to be given to members, including notice of election, may be published. 
Such required reports, notices and statements shall be printed conspicuously in the publication: If 
the records of a society show that two or more members have the same mailing address, an official 
publication mailed to one member is deemed to be mailed to all members at the same address un- 
less a member requests a separate copy. 

Not later than June 1 of each year, a synopsis of the society's annual statement providing an ex- 
planation of the facts concerning the condition of the society thereby disclosed shall be printed and 
mailed to each benefit member of the society or, in lieu thereof, such synopsis may be published i in 
the society's official publication. 

C. Asociety may provide in its laws or rules irabanbs or complaint procedures for members. 


History: 1978 Comp., § 59A-44-7, enacted by Laws 1984, ch. 127, § 792, relating to location of office and place 
1989, ch. 388, § 7. of meeting, and enacted a’new section, effective Janu- 
Repeals and reenactments. — Laws 1989, ch. 388, ary 1, 1990. : 


§ 7, repealed 59A-44-7 NMSA 1978, as enacted by Laws 


59A-44-8. No personal liability. 


A. The officers and members of the supreme governing body or any subordinate body of a soci- 
ety shall not be personally liable for any benefits provided by a society. 

B. Any person may be indemnified and reimbursed by any society for expenses reasonably 
incurred by, and liabilities imposed upon, such person in connection with or arising out of any ac- 
tion, suit or proceeding, whether civil, criminal, administrative or investigative, or threat thereof, 
in which the person may be involved by reason of the fact that.he is or was.a director, officer, em- 
ployee or agent of the society or of any firm, corporation or organization in which he served in any 
capacity at the request of the society. A person shall not be so indemnified or reimbursed: 

(1) in relation to any matter in such action, suit or proceeding as to which he shall finally 
be adjudged to be or have been guilty of breach of duty as a director, officer, employee or agent of 
the society; or 

(2) in relation to any matter in such action, suit or pein eta or threat theraaf waive has 
been made the ‘subject of a compromise settlement, unless in either such case the person acted in 
good faith for a purpose the person reasonably believed to bein or not opposed to the best interests 
of the society and, in a criminal action or proceeding, in addition, he had no reasonable cause to 
believe that his conduct was unlawful. The determination whether the conduct of such person met 
the standard required in order to justify indemnification and reimbursement in relation to any mat- 
ter in Paragraph (1) or (2) of this subsection may only be made by the supreme governing body or 
board of directors by a majority vote of a quorum consisting of persons who were not parties to such 
action, suit or proceeding by a.court of competent jurisdiction. The termination of any action, suit 
or proceeding by judgment, order, settlement, conviction or upon a plea of no contest as to such per- 
son shall not in itself create a conclusive presumption that the person did not meet the standard of 
conduct required in order to justify indemnification and reimbursement. The foregoing right of in- 
demnification and reimbursement shall not be exclusive of other rights to which such person may be 
entitled as a matter of law and shall inure to the benefit of his heirs, executors and administrators. 

C. Asociety shall have power to purchase and maintain insurance on behalf of any person who 
is or was a director, officer, employee or agent of the society or who is or was serving at the request 
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of the,society as a director, officer, employee or agent of any other firm, corporation or organization 
against any liability asserted against such person and.incurred by himsn any such capacity or 
arising out of his status as such, whether or not the society would have the ae to indemnify the 
person: congue such liability under this section. 


Bistories 1978 Corps. § 59A-44-8, enacted by Law ! 1984, ch. 127, § 793, relating to consolidations and merg- 


1989, ch. 388, § 8, ers, and enacted a new section, effective January 1, 1990, 
Rep eals and reenactments. — Laws 1989, ch. 388, For provisiqns of former cus en see Tues Replacement 


§ 8, repealed 59A-44-8 NMSA 1978, as enacted by Laws pro ge 


59A-44-9. Waiver. 


The laws of the society may provide that no subordinate body or any of its subordinate officers or 
members shall have the power or authority to waive any of the provisions of the laws of the society. 
Such provision shall be binding on the society and every member and beneficiary of a member. 


History: 1978 Comp., § 59A-44-9, enacted by Laws 1984, ch. 127, § 794, relating to conversion into mutual life 
1989, ch, 388, § 9. -. insurance company, and enacted a new section, effective 
Repeals and reenactments, — Laws 1989, ch, 388, .... January 1, 1990. 


§ 9, repealed 59A-44-9 NMSA 1978, as enacted by Laws 


59A-44-10. Organization: 


A domestic society organized on or after the effective date of this act shall be formed as follows: 

A. ten or more citizens of the United States, a majority of whom are citizens of this state,,who 
desire to form a society, may make, sign and acknowledge before some officer competent to take 
acknowledgment of deeds, articles of incorporation, in which shall be stated: 

(1) . the proposed corporate name of the society, which shall. not so closely resemble the 
name of any society or insurance company as to be misleading or confusing; 

(2) the purposes for which it is being formed and the mode in which its corporate powers 
are to be exercised. Such purposes shall not include more liberal powers than are granted. by this 
article; and 

(3) the names and.residences of the incorporators and the names, residences and official 
titles of all the officers, trustees, directors or other persons who are to have and exercise the gen- 
eral control of the management of the affairs and funds of the society for the first year or until the 
ensuing election at which all such officers shall be elected by the supreme governing body, which 
election shall,be held no later than one year from the date of issuance of the permanent certificate 
of authority. 

B. Such articles of incorporation, duly certified copies of the society's bylaws and rules, copies 
of all proposed forms of certificates, applications therefor and circulars to be issued by the society 
and a bond conditioned upon the return to applicants of the advanced payments if the organiza- 
tion is not completed within one year shall be filed with the superintendent, who may require 
such further information as the superintendent deems necessary. The bond with sureties approved 
by the superintendent shall be in such amount, not less than three hundred thousand dollars 
($300,000) nor more than one million five hundred thousand. dollars ($1,500,000), as required by 
the superintendent. All documents filed shall be in the English language. If the purposes of the 
society conform to the requirements of this article and all provisions of the law have been complied 
with, the superintendent shall so certify, retain and file the articles of incorporation and)furnish to 
the incorporators a preliminary certificate of authority authorizing the society to solicit members 

as hereinafter provided. 

C. No preliminary certificate of authority granted under the provisions of this section shall be 
valid after one year from its date or after such further period, not exceeding one year, as may be 
authorized by the superintendent upon cause shown, unless the five hundred applicants hereinaf- 
ter required have been secured and the organization has been completed as herein provided. The 
articles of incorporation and.all other proceedings thereunder shall become null. and void in one 
year from the date of the preliminary certificate of authority, or.at the expiration of the extended 
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period, unless the society shall have completed its organization and bapeipeid a cartifioate of au- 
thority to do business as hereinafter provided. 

D. Upon receipt of a preliminary certificate of authority from the wad antiwen duly fia society 
may solicit members for the purpose of completing its organization, shall collect from each ap- 
plicant the amount of not less than one regular monthly premium in accordance with its table of 
rates and shall issue to each such applicant a receipt for the amount so collected. No society shall 
incur any liability other than for the return of such advance premium, issue any certificate, pay, 
allow or offer or promise to‘pay or allow any benefit to any person until: 

(1) , actual bona fide applications for benefits have been secured on not less than five hun- 
dred applicants, and any necessary evidence of insurability has been furnished to and approved 
by the society; 

(2) at least ten subordinate lodges have been established into which the five hundred ap- 
plicants have been admitted; 3 

(8) there has been submitted to the superintendent, under oath of the president or secre- 
tary or corresponding officer of the society, a list of such applicants giving their names, addresses, 
date each was admitted, name and number of the subordinate lodge of which each applicant i is a 
member, amount of benefits to be granted and premiums therefor; and 

(4) it shall have been shown to the superintendent, by sworn statement of the treasurer 
or corresponding officer of such society, that at least five hundred applicants have each paid in 
cash at least one regular monthly premium as herein provided, which premiums in the aggre- 
gate shall amount to at least one hundred fifty thousand dollars ($150,000). The advance pre- 
mium shall be held in trust during the period of organization and if the society has not qualified 
for a certificate of authority within one yea as herein provided, the premiums shall be returned 
to said applicants. 

E. ‘The superintendent may make such examination and require such further settee as 
the superintendent deems advisable. Upon presentation of satisfactory evidence that the society 
has complied with all the provisions of law, the superintendent shall issue to the society a certifi- 
cate of authority to that effect and that the society is authorized to transact business pursuant to 
the provisions of Chapter 59A, Article 44 NMSA 1978. The certificate of authority shall be prima 
facie evidence of the existence of the society at the date of such certificate. The superintendent 
shall cause a record of such certificate of authority to be made. A certified copy of such record may 
be given in evidence with like effect as the original certificate of authority. 

-F. Any incorporated society authorized to transact business in this state at De time this article 
becomes effective shall not be required to reincorporate. 


History: 1978 Comp., § 59A-44-10, enacted by Laws Compiler's notes. — The phrases "effective date of 
1989, ch. 388, § 10. this act", and "at the time this article becomes effective", 
Repeals and reenactments, — Laws 1989; ch. 388, § referred to in the introductory paragraph, and in Subsec- 
10, repealed 59A-44-10 NMSA 1978, as enacted by Laws tion F, respectively, both mean January 1, 1990, the effec- 


1984, ch. 127, §'795, relating to qualifications for member- tive date of Laws 1989, ch. 388. 
ship, and enacted a new section, effective January 1, 1990. 


59A-44-11. Amendments to laws. 


A. A domestic society may amend its laws in accordance with the provisions theréof by action 
of its supreme governing body at any regular or special meeting thereof or, if its laws so provide, 
by referendum. Such referendum may be held in accordance with the provisions of its laws by 
the vote of the voting members of the society, by the vote of delegates or representatives of voting 
members or by the vote of local lodges. A society may provide for voting by mail. No amendment 
submitted for adoption by referendum shall be adopted unless, within six months from the date 
of submission thereof, a majority of the members voting shall have signified their consent to such 
amendment by one of the methods herein specified. 

B. No amendment to the laws of any domestic society shall take effect unless approved by the 
superintendent who shall approve such amendment 'if the superintendent finds that it has been 
duly adopted and is not inconsistent with any requirement of the laws of this state or with the 
character, objects and purposes of the society. Unless'the superintendent shall disapprove any 
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such amendment within sixty days after the filing of same, such amendment shall be considered 
approved. The approval or disapproval of the superintendent shall be in writing and mailed to the 
secretary or corresponding officer of the society at its principal office. In case the superintendent 
disapproves such amendment, the reasons therefor shall be stated in such written notice. 

C. Within ninety days from the approval of an amendment: by the superintendent, all such 
amendments, or a synopsis thereof, shall be furnished to all members of the society either by mail 
or by publication in full in the official publication of the society. The affidavit of any officer of the 
society or of anyone authorized by it to mail any amendments or synopsis thereof, stating facts 
which show that same have been duly addressed and mailed, shall be prima facie evidence that 
such amendments or synopsis thereof have been furnished the addressee. 

D. Every foreign or alien society authorized to do business in this state shall file with the su- 
perintendent a duly certified copy of all amendments of, or additions to, its laws within ninety days 
after the enactment of same. 

EK. Printed copies of the laws as amended, certified by the secretary or corresponding officer of 


the society shall be prima facie evidence of the legal adoption thereof. 


History: 1978 Comp., § 59A-44-11, enacted by Laws 
1989, ch, 388, § 11, 

Repeals and reenactments, — Laws 1989, ch. 388, § 
11, repealed 59A-44-11 NMSA 1978, as enacted by Laws 
1984, ch, 127, § 796, relating to articles of incorporation, 
constitution and laws, and enacted a new section, effective 
January 1,1990. © 


ANNOTATIONS 


_ Am. Jur, 2d, A.L.R. and C.J.S. references, — 36 Am. 
Jur. 2d Fraternal Orders and Benefit Societies §§ 17, 18. 
Age, incorrect statement of, in application as affected 


Validity of bylaw of mutual benefit association prevent- 
ing recovery upon presumption of death from seven years' 
absence, 36 A.L.R. 982, 40 A.L.R. 1274. 

Validity of constitution, by-law or provision of contract 
of mutual benefit association purporting to make conclu- 
sive the decisions of its tribunals or officers directly on 
claim for benefits, 51 A.L.R. 1420. 

Lapse of policy or certificate in event of disappearance 
of insured or his failure to report to insurer, amendment 
as to, 65 A.L.R. 1039. 

Changes in regard to benefits by subsequent amend- 
ments of bylaws or constitution of mutual benefit society, 
171 A.L.R. 7 


by provisions of constitution or bylaws fixing age limit, 1 
A.L.R. 459, 160 A.L.R. 295. 


59A-44-12., Institutions. 


A. A society may create, maintain and operate, or may establish organizations to operate, not 
for profit institutions to further the purposes permitted by Paragraph (2) of Subsection A of Sec- 
tion 59A-44-5 NMSA 1978. Such institutions may furnish services free or at a reasonable charge. 
Any real or personal property owned, held or leased by the society for this purpose shall be re- 
ported in every annual statement but shall not be allowed as an admitted asset of such society. 

B. No society shall own or operate funeral homes or any establishments related to undertaking. 


History: 1978 Comp., § 59A-44-12, enacted by Laws 
1989, ch, 388, § 12. 

Repeals and reenactments. — Laws 1989, ch. 388, § 
12, repealed 59A-44-12 NMSA 1978, as enacted by Laws 


1984, ch. 127, § 797, relating to institutions, and enacted a 
new section, effective January 1, 1990. 


59A-44-13. Reinsurance. 


A. A domestic society may by a reinsurance agreement cede any individual risk or risks.in 
whole or in part to an insurer, other than to another fraternal benefit society, having the power 
to make such reinsurance and authorized to do business in this state, or if not so authorized, one 
which is approved by the superintendent, but no such society may reinsure substantially all of 
its insurance in force without the written permission of the superintendent. It may take credit 
for the reserves on such ceded risks to the extent reinsured, but no credit shall be allowed as an 
admitted asset or as a deduction from liability, to a ceding society for reinsurance made, ceded, 
renewed or otherwise becoming effective after the effective date of this act, unless the reinsur- 
ance is payable by the assuming insurer on the basis of the liability of the ceding society under 
the contract or contracts reinsured without diminution because of the insolvency of the ceding 
society. 
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B. Notwithstanding the limitation in Subsection A of this section; a society may.reinsure the 
risks of another society ina ebnisolidntien:a or —— approved by; the inci ninart under Sec- 
tion 59A-44-14 NMSA 1978. . isi 


History: 1978 Comp., § 59A-44-13; enacted by Laws» _liability, and enacted a new section, effective January 1, 
1989, ch. 388, § 13. 1990. . 

Repeals and reenactments, — Laws 1989, ‘ch. 338, § Compiler's notes. — The phrase "effective date of this 
13, repealed 59A-44-138 NMSA 1978, as elacted by Laws act", referred to in Subsection A, means January 1, 1990, 
1984, ch. 127; § 798, relating to immunity from rece _the effective date of Laws 1989, ch..388, 


59A-44-14, Conpiltantie He dita ‘fiergers, 


- A, A domestic society may consolidate or merge arn any other society by doaplyng with tis 
provisions of this section. 

B: A domestic society shall file with the superintendent: : 

(1) a certified copy of the written contract containing in full the terms and conditions ‘of 
the consolidation or merger; 

(2) “a sworn statement by the president and secretary or corresponding officers of each so- 
ciety showing the financial condition thereof on a date fixed by the superintendent but not earlier 
than December 31 next preceding the date of the contract; 

(3) a certificate of such officers, duly verified by their respective oaths, that the consoli- 
dation or merger has been approved by a two-thirds vote of the supreme governing body of each 
society, such vote being conducted at a regular or special meeting of each body, or, if the society's 
laws so permit, by mail; and 

(4) evidence that at least sixty days prior to the action of the supreme governing body of 
each society, the text of the contract has been furnished to all members of each arth either by 
mail or by publication in full in the official publication of each society. 

C. Ifthe superintendent finds that the contract is in conformity with the proviatons of this 
section, that the financial statements are correct and that the consolidation or merger is just and 
equitable to the members of each society, the superintendent shall approve the contract and issue 
a certificate to such effect. Upon such approval, the contract shall be in full force and effect unless 
any society which is a party to the contract is incorporated under the laws of any other state or 
territory. In such event the consolidation or merger shall not become effective unless and until it 
has been approved as provided by the laws of such state or territory and a certificate of such ap- 
proval filed with the superintendent of this state, or, if the laws of such state or territory contain 
no such provision, then the consolidation or merger shall not become effective unless and until it 
has been approved by the superintendent of such state or territory and a certificate of such ap- 
proval filed with the superintendent. In case such contract is not approved it shall be inoperative, 
and the fact of submission and its contents shall not be disclosed by the superintendent. >. 

D. Upon the consolidation or merger becoming effective as herein provided, all the rights, 
franchises and interests of the consolidated or merged societies in and to every species of prop- 
erty, real, personal or mixed, and things in action thereunto belonging, shall be vested in the 
society resulting from or remaining after the consolidation or merger without any other instru- 
ment, except that conveyances of real property may be evidenced by proper deeds, and the title 
to any real estate or interest therein, vested under the laws of this state in any of the societies 
consolidated or merged, shall not revert or be in any way impaired by reason of the consolida- 
tion or merger, but shall vest absolutely i in the society resulting from or remaining after such 
consolidation or merger. 

E. The affidavit of any officer of the society or of anyone authorized by it to mail any notice 
or document, stating that such notice or document has been duly addressed and mailed, shall be 
prima facie evidence that such notice or document has been furnished the addressees. 


History: 1978 Comp., § SB Acea Ts, enacted by Laws 1984, ch. 127, § 799, relating to benefits generally, and en- 
1989, ch, 388, § 14. acted a new section, effective January 1, 1990. 

Repeals and reenactments, — ‘ae 1989, ch. 388, § Ky atek tata 
14, repealed 59A-44-14 NMSA 1978, as enacted by Laws 
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59A-44-15 FRATERNAL BENEFIT SOCIETIES 59A-44-17 


59A-44-15. Conversion of society into a mutual life insurance company. 


Any society may be converted and licensed as a mutual or stock life insurance company by com- 
pliance with all the requirements of the general insurance laws pertaining to such life insurers. 
A plan of conversion shall be prepared in writing by the board of directors setting forth in full the 
terms and conditions of conversion. The affirmative vote of two-thirds of all‘members of the su- 
preme governing body at a regular or special meeting shall be necessary for the approval of such 
plan. No such conversion shall take effect unless and until approved by the superintendent who 
may give such approval if he finds that the proposed change is in conformity with the require- 
ments of law and not prejudicial to the certificateholders of the society. 


History: 1978 Comp., § 59A-44-15, enacted by Laws 1984, ch, 127, § 800, relating to benefits on lives of chil- 
1989, ch. 388, § 15, dren, and enacted a new section, effective January 1, 1990. 
Repeals and reenactments. — Laws 1989, ch. 388, § 
15, repealed 59A-44-15 NMSA 1978, as enacted by Laws 


59A-44-16. Benefits. 


A. A society authorized to do business in this state may provide the following contractual ben- 
efits in any form: 

(1) life insurance, endowment benefits and annuity benefits as defined in Section 59A-7-2 
NMSA 1978; 

(2) health insurance benefits as defined in Section 59A-7-3 NMSA 1978; 

(3) monument or tombstone benefits to the memory of deceased members; and 

(4) such other benefits as authorized for life, accident and health insurers and which are 
not inconsistent with Chapter 59A, Article 44 NMSA 1978, as approved by the superintendent. 

B. A society shall specify in its rules those persons who may be issued, or covered by, the con- 
tractual benefits in Subsection A of this section, consistent with providing benefits to members 
and their dependents. A society may provide benefits on the lives of children under the minimum 
age for adult membership upon application of an adult person having an insurable interest as de- 
fined in Section 59A-18-4 NMSA 1978. 


History: 1978 Comp., § 59A-44-16, enacted by Laws 1984, ch. 127, § 801, relating to nonforfeiture benefits, 


1989, ch. 388, § 16. cash surrender values, certificate loans and other options, 
Repeals and reenactments. — Laws 1989, ch. 388, § and enacted a new section, effective January 1, 1990. 


16, repealed 59A-44-16 NMSA 1978, as enacted by Laws 


59A-44-17. Beneficiaries. 


A. The owner of a certificate shall have the right at all times to change the beneficiary or 
beneficiaries in accordance with the laws or rules of the society unless the owner waives this 
right by specifically requesting in writing that the beneficiary designation be irrevocable. A so- 
ciety may, through its laws or rules, limit the scope of beneficiary designations and shall provide 
that no revocable beneficiary shall have or obtain any vested interest in the proceeds of any 
certificate until the certificate has become due and payable in conformity with the provisions of 
the certificate. 

B. A society may make provision for the payment of funeral benefits to the extent of such por- 
tion of any payment under a certificate as might reasonably appear to be due to any person equita- 
bly entitled thereto by reason of having incurred expense occasioned by the burial of the member, 
provided the portion so paid shall not exceed the sum of one thousand dollars ($1,000). 

C. If, at the death of any person insured under a certificate, there is no lawful beneficiary to 
whom the proceeds shall be payable, the amount of such benefit, except to the extent that funeral 
benefits may be paid as hereinbefore provided, shall be payable to the estate of the deceased in- 
sured the same as other property not exempt, provided, however, that if the owner of the certificate 
is other than the insured, such proceeds shall be payable to such owner. 
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59A-44-18 INSURANCE CODE 59A-44-19 


, 1984, ch. 127, § 802, relating to beneficiaries,and enacted 


History: 1978 Comp., § 59A-44-17, enacted by Laws 
a new section, effective January 1, 1990. 


1989, ch, 388, § 17. 
Repeals and reenactments. — Laws 1989, ch.388,§ | 
17, repealed 59A-44-17 NMSA 1978, as enacted by Laws’: 


59A-44-18. Benefits not attachable. 


No money or other benefit, charity, relief or aid to be paid, ‘provided or rendered by any society 
shall be liable to attachment, garnishment or other process, or to be seized, taken, appropriated 
or applied by any legal or equitable process or operation of law to pay any debt or liability of a 
member or beneficiary or any other person who may have a right thereunder, either before or after 


payment by the society. 


History: 1978 Comp., § 59A-44-18, enacted by Laws 
1989, ch. 388, § 18. 

Repeals and reenactments. — Laws 1989, ch. 388, § 
18, repealed 59A-44-18 NMSA 1978, as enacted by Laws 
1984, ch. 127, § 808, relating to nonattachability of ben- 
efits, and enacted a new section, effective January 1, 1990. 

Cross references. — For rules governing garnishment 
and writs of execution in‘ the district, magistrate, and 
metropolitan courts, see Rules 1-065.1, 2-801, and 3-801 
NMRA, respectively. 


For form for claim of exemptions on executions, see Rule 
4-803 NMRA. 

For form for order on claim of exesniiia and order to 
pay in execution proceedings, see Rule 4-804 NMRA. 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA.” 

For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 

For form for claim of exemption from garnishment, see: 
Rule. 4-809 NMRA... 


59A-44-19. The benefit contract. 


A. Every society authorized to do business in this state shall issue to each owner of a benefit 
contract a certificate specifying the amount of benefits provided thereby. The certificate, together. 
with any riders or endorsements attached thereto, the laws of the society, the application for mem- 
bership, the application for insurance and declaration of insurability, if any, signed by the appli- 
cant, and all amendments to each thereof, shall constitute the benefit coritract, as of the date of 
issuance, between the society and the owner, and the certificate shall so state. A copy of the ap- 
plication for insurance and declaration of insurability, if any, shall be endorsed upon or attached to 
the certificate. All statements on the application shall be dime ne seine! = and not PWAETENILIES, Any 
waiver of this provision shall be void. 

B. Any changes, additions or amendments to the laws of the society duly made or ehadtaey 
subsequent to the issuance of the certificate shall bind the owner and the beneficiaries, and shall 
govern and control the benefit contract in all respects the same as though such changes, additions 
or amendments had been made prior to and were in force at the time of the application for insur- 
ance, except that no change, addition or amendment shall destroy or diminish benefits which the 
society contracted to give the owner as of the date of issuance. 

C. Any person upon whose life a certificate is issued prior to attaining the age of majority shall 
be bound by the terms of the application and certificate and by all the laws and rules of the society 
to the same extent as though the age of majority had been attained at the time of application. 

D. A society shall provide in its laws that if its reserves as to all or any class of certificates be- 
come impaired, its board of directors or corresponding body shall require that there shall be paid 
by the owner to the society the amount of the owner's equitable proportion of such deficiency as 
ascertained by its board, and that. if the payment is not made either: 

(1) it shall stand as an indebtedness against the certificate and draw interest not to exceed 
the rate specified for certificate loans under the certificates; or _ 

(2) in lieu of or in combination with the provisions of Paragraph (1) of this subsection, 
the owner may accept a proportionate reduction in benefits under the certificate. The society 
may specify the manner of the election and which alternative i is to be presumed if no election i is 
made. 

E. Copies of any of the documents mentioned in this section, certified by the secretary or 
corresponding officer of the society, shall be received in evidence of the terms and conditions 
thereof. 
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59A-44-20 FRATERNAL BENEFIT SOCIETIES 59A-44-20 


F. No certificate shall be delivered or issued for delivery in this state unless a copy of the form 
and rates and rate increases applicable to accident and health insurance have been filed with and 
approved by the superintendent in accordance with Sections 59A-18-12, 59A-18-13 and 59A-18-14 
NMSA 1978. Every life or accident and health insurance certificate and every annuity certificate 
issued on or after one year from the effective date of this act shall meet the standard contract 
provision requirements consistent with Chapter 59A, Article 44 NMSA 1978, as specified in Chap- 
ter 59A, Articles 20 and 22 NMSA 1978, except that a society may provide for a grace period for 
payment of premiums of one full month in its certificates. The certificate shall also contain a provi- 
sion stating the amount of premiums which are payable under the certificate and a provision recit- 
ing or setting forth the substance of any sections of the society's laws or rules:in force at the time of 
issuance of the certificate which, if violated, will result in the termination or reduction of benefits 
payable under the certificate. If the laws of the society provide for expulsion or suspension of a 
member, the certificate shall also contain a provision that any member so expelled or suspended, 
except for nonpayment of a premium or within the contestable period for material misrepresenta- 
tion in the application for membership or insurance, shall have the privilege of tae 9th the 
certificate in force by continuing payment of the required premium. 

G. Certificates issued on the lives of persons. below the society's minimum age for adult) mem- 
bership may provide for transfer of control of ownership to the insured at an age specified in the 
certificate. A society may require approval of an application for membership in order to effect this 
transfer and may provide in all other respects for the regulation, government and control of such 
certificates and all rights, obligations and liabilities incident thereto and connected therewith. 
Ownership rights prior to such transfer shall be specified in the certificate. 

H...A society may specify the terms and conditions on which certificates may be assigned. 


History: 1978 Comp., § 59A-44-19, enacted by Laws © , . Validity of by-law. of mutual benefit association prevent- 


1989, ch. 388,819. _ ing recovery upon presumption of death from seven years' 
Repeals and reenactments. — Laws 1989, ch. 388, § absence, 36 A.L.R. 982, 40 A.L.R. 1274. 
19, repealed 59A-44-19 NMSA 1978, as enacted by Laws ' Conclusiveness of decisions of tribunals or officers of 
1984, ch, 127, § 804, relating to the contract, and enacted __ + benefit associations, validity of constitution or, by-laws as 
a new section, effective January 1, 1990. to, 51 A.L.R. 1420, 
Lapse of policy or certificate in event of disappearance 
ANNOTATIONS of insured or his failure to report to the i insurer amend- 
Am. Jur. 2d, A.L.R. and. C.J.S. references. — 36 Am. ment as to, 65 A.L.R. 1039. © 
Jur, 2d Fraternal Orders and Benefit Societies §§ 6, 8, 10, 
16, 25. 


59A-44-20. Nonforfeiture benefits; cash surrender values; certificate 
loans and other options. 


A. For certificates issued prior to, one year after the effective date of this, act, the value of every 
paid-up nonforfeiture benefit and the amount of any cash surrender value, loan or other option 
granted shall comply with the provisions oa law applicable immediately prior to the effective date 
of this act. 

B. For certificates issued on or after: one year from the effective date of this act’ for iorHifehs 
reserves are computed on the commissioner's 1941 standard ordinary mortality table, the com- 
missioner's 1941 standard industrial table, the commissioner's 1958 standard ordinary mortality 
table, or the commissioner's 1980 standard mortality table or any more recent table made appli- 
cable to life insurers, every paid-up nonforfeiture benefit and the amount of any cash surrender 
value, loan or other option granted shall not be less than the corresponding amount ascertained 
in accordance with the laws of this state 35 pi to life i insurers issuing policies containing like 
benefits based upon such tele 


History: 1978 Comp., § 59A-44-20, enacted by Laws provisions, and enacted a new section, effective January 1, 
1989, ch. 388, § 20. 1990 
Repeals and reenactments. — Laws 1989; ch. 388,.§ Compiler’s notes. — The phrase "effective date of this 
20, repealed 59A-44-20 NMSA 1978, as enacted by Laws act", referred to throughout this section, means Janu- 
1984, ch. 127, § 805, relating to life benefit certificate ary, 1, 1990, the effective date of Laws 1989, ch. 388, 
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59A-44-21 INSURANCE CODE 59A-44-24 


59A-44-21. Investments. 


A society shall invest its funds only in such investments as are authorized by Chapter 59A, 
Article 9. NMSA 1978 for the investment of assets of life insurers and subject to the limitations 
thereon, Any foreign or alien society permitted or seeking to do business in this state which invests 
its funds in accordance with the laws of the state, district, territory, country or province in which it 
is incorporated, shall be held,to meet the requirements of this section for the investment of funds. 


History: 1978 Comp,, § 59A-44-21, enacted by Laws 1984, ch. 127, § 806, relating to accident and health in- 
1989, ch. 388, § 21. surance, and enacted a new section, effective January 1, 
Repeals and reenactments. — Laws 1989, ch. 388, § ~ 1990. 


21, repealed 59A-44-21 NMSA 1978, as enacted by Laws 


59A-44-22, Funds. 


A. All assets shall be held, invested and disbursed for the use and benefit of the society and no 
member or beneficiary shall have or acquire individual rights therein or become entitled to any 
apportionment on the surrender of any part thereof, except as provided in the benefit contract. 

B. A society may create, maintain, invest, disburse and apply any special fund or funds neces- 
sary to carry out:any purpose permitted by the laws'of such society. 

C. A society may, pursuant to resolution of its supreme governing body, establish and operate 
one or more separate accounts and issue contracts on a variable basis, subject to the provisions of 
law regulating life insurers establishing such accounts and issuing such contracts. To the extent 
the society deems it necessary in order to comply with any applicable federal or state laws,or any 
rules issued thereunder, the society may adopt special procedures for the conduct of the business 
and affairs of a separate account, may, for persons having beneficial interests therein, provide spe- 
cial voting and other rights, including without limitation special rights and procedures relating to 
investment policy, investment advisory services, selection of certified public accountants and-selec- 
tion of a committee to manage the business and affairs of the account, and may issue contracts on 
a variable basis to which Subsections B and D of Section 59A-44-19 NMSA 1978 shall not apply. 


History: 1978 Comp., § 59A-44-22, enacted by Laws 1984, ch. 127, § 807, relating to waiver, and enacted a new 
1989, ch. 388, § 22. section, effective January 1, 1990, 

Repeals and reenactments. — Laws 1989, ch. 388, 
§ 22, repealed 59A-44-22 NMSA 1978, as enacted by Laws 


59A-44-23. Exemptions. 


Except as herein provided, societies shall be governed by Chapter 59A, Article 44 NMSA 1978 
and shall be exempt from all other provisions of the insurance laws of this state unless they are 
expressly designated therein, or unless it is specifically made applicable by that article. 


History: 1978 Comp., § 59A-44-23, enacted by Laws 1984, ch. 127, § 808, relating to reinsurance, and enacted a 
1989, ch. 388,:§ 23. ) new section, effective January 1, 1990. : 

Repeals and reenactments. — Laws 1989, ch. 388, a 
§ 23, repealed 59A-44-23 NMSA 1978, as enacted by Laws 


59A-44-24. Taxation. 


Every. society organized or licensed under Chapter 59A, Article 44 NMSA 1978 is hereby de- 
clared to be a charitable and benevolent institution, and all of its funds shall be exempt from all 
and every state, county, district, municipal and school tax other than taxes on real estate and office 
equipment. 


History: 1978 Comp., § 59A-44-24, enacted by Laws 1984, ch. 127, § 809, relating to the annual license, and 
1989, ch. 388, § 24. enacted a new section, effective January 1, 1990. 
Repeals and reenactments. — Laws 1989, ch. 388, 
§ 24, repealed 59A-44-24 NMSA 1978, as enacted by Laws 
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59A-44-25 FRATERNAL BENEFIT SOCIETIES 59A-44-26 


59A-44-25. Valuation. 


_ A. Standards of valuation for certificates issued prior to one year after the effective date of this 
act shall be those provided by the laws applicable immediately prior to the effective date of this 
act. 

B. The minimum standards of valuation for certificates issued on or after one year from the 
effective date of this act shall be based on the following tables: 

(1) for certificates of life insurance, the commissioner's 1941 standard ordinary mortality 
table, the commissioner's 1941 standard industrial mortality table, the commissioner's 1958 stan- 
dard ordinary mortality table, the commissioner's 1980 standard ordinary mortality table or any 
more recent table made applicable to life insurers; and 

(2) for annuity and pure endowment certificates, for total and permanent disability ben- 
efits, for accidental death benefits and for noncancelable accident and health benefits, such tables 
as are authorized for use by life insurers in this state. 

Paragraphs (1) and (2) of this subsection shall be under valuation methods and standards, in- 
cluding interest assumptions, in accordance with the laws of this state applicable to life insurers 
issuing policies containing like benefits. 

C. The superintendent may in his discretion accept other standards for valuation if the super- 
intendent finds that the reserves produced thereby will not be less in the aggregate than reserves 
computed in accordance with the minimum valuation standard herein prescribed. The superinten- 
dent may in his discretion vary the standards of mortality applicable to all benefit contracts on 
substandard lives or other extrahazardous lives by any society authorized to do business in this 
state. 

D. Any society, with the consent of the superintendent of the state of domicile of the society, 
and under such conditions, if any, which the superintendent may impose, may establish and main- 
tain reserves on its certificates in excess of the reserves required thereunder, but the contractual 
rights of any benefit member shall not be affected thereby. 


History: 1978 Comp., § 59A-44-25, enacted by Laws alien societies, and enacted a new section, effective Janu- 
1989, ch. 388, § 25. ary 1, 1990. 

Repeals and reenactments. — Laws 1989, ch. 388, § Compiler’s notes. — The phrase, "effective date of this 
25, repealed 59A-44-25 NMSA 1978, as enacted by Laws act", referred to throughout Subsections A and B, means 


1984, ch. 127, § 810, relating to admission of foreign or January 1, 1990, the effective date of Laws 1989, ch. 388. 


59A-44-26. Reports. 


_ Reports shall be filed in accordance with the provisions of this section as follows: 

A. every society transacting business in this state shall annually, on or before the first day of 
March, unless for cause shown such time has been extended by the superintendent, file with the 
superintendent a true statement of its financial condition, transactions and affairs for the preced- 
ing calendar year and pay the fee specified in Section 59A-14-36 [59A-44-36] NMSA 1978. The 
statement shall be in general form and context as approved by the national association of insur- 
ance commissioners for fraternal benefit societies and as supplemented by additional information 
required by the superintendent; 

B. as part of the annual statement herein required, each society shall, on or before the first 
day of March, file with the superintendent a valuation of its certificates in force on December 31 
last preceding, provided the superintendent may in his discretion for cause shown extend the time 
for filing such valuation for not more than two calendar months. Such valuation shall be done in 
accordance with the standards specified in Section 59A-44-25 NMSA 1978. Such valuation and 
underlying data shall be certified by a qualified actuary or, at the expense of the society, verified by 
the actuary of the department of insurance of the state of domicile of the society; and 

C. asociety neglecting to file the annual statement in the form and within the time provided by 
this section shall forfeit one hundred dollars ($100) for each day during which such neglect contin- 
ues, and, upon notice by the superintendent to that effect, its authority to do business in this state 
shall cease while such default continues. 
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59A-44-27 


History: 1978 Comp., § 59A-44-26, enacted by Laws 
1989, ch, 388, § 26. 


Repeals and reenactments. — Laws 1989, ch. 388, §, 


26, repealed 59A-44-26 NMSA 1978, as enacted by Laws 
1984, ch. 127, § 811, relating to injunctions, liquidation 
and receivership, and enacted a new section, effective 
January 1, 1990. 


INSURANCE CODE 


59A-44-29 


Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. The 


-_ bracketed reference in Subsection A was inserted by the 


compiler, as the reference to Section 59A-14-36 NMSA 
1978 is apparently erroneous. 


59A-44-27, Certificates of authority.» 


Societies which are now.authorized to transact- busines in this state may Epona sack bust: 
ness until March 1 next succeeding the effective date of this act. The authority of such societies 
and all societies thereafter licensed shall continue in force as'long as the society is entitled thereto 
under that article and until suspended or revoked by the superintendent or terminated at. the 
society's request; subject, however, to the payment of the annual continuation fee specified in Sec- 
tion 59A-44-86 NMSA 1978. A duly certified copy or duplicate of such certificate of authority. shall 
be prima facie evidence that such society is a fraternal benefit society within the meaning of Chap- 
ter 59A, Article 44 NMSA 1978. 


History: 1978 Comp., § 5OA~44- 27, enacted by, Laws 
1989, ch. 388, § 27. 

Repeals and reenactments. — Laws 1989, ch. 388, § 
27, repealed 59A-44-27 NMSA 1978, as enacted by Laws 


Compiler’s notes. — The phrase "effective date of this 
act", referred to in the first sentence, means January i 
1990, the effective date of Laws 1989, ch. 388. 

The phrase "that article", referred to in the second sen- 
tence, apparently means present Article 44 (59A-44-1 to 


1984, ch, 127, § 812, relating to suspension, revocation or 
refusal of a license of a foreign or alien society, and en- 
acted a new section, effective January 1, 1990. 


59A-44-45 NMSA 1978), 


59A-44-28. Examination of societies; no adverse publications. 


A. The superintendent, or any person he may appoint, may examine any domestic, foreign or 
alien society transacting or applying for admission to transact business in this state in the same 
manner as authorized for examination of domestic, foreign or alien insurers. Requirements..of 
notice and an opportunity to respond before findings are made public as provided in Section 59A- 
4-10 NMSA 1978 shall be applicable to the examination of societies. 

B. The expense of each examination and of each valuation, including compensation and actual 
expense of examiners, shall be paid by the society examined for whose certificates are veiled, pee 
statements furnished by the superintendent. 


1984, ch. 127, § 818, relating to licensing of agents, and 


History: 1978 Comp., § 59A-44-28, enacted by Laws 
; enacted a new section, effective January 1, 1990: 


1989, ch. 388, § 28. 
Repeals and stevie -- Laws 1989, ch, 388, 
§ 28, repealed 59A- -44. -28 NMSA 1978, as enacted by Laws 


59A-44-29. Foreign or alien society. izod 


A. No foreign or alien society shall transact business in this state without a license issued by 
the superintendent, Any such society desiring admission to this state shall comply substantially 
with the requirements and. limitations of Chapter 59A, Article 44 NMSA 1978 applicable to do- 
mestic societies. Any such society may be licensed to transact business in this state upon filing 
with the superintendent: 

(1) a duly certified copy of its articles of incorporation; 

(2) acopy of its bylaws, certified by its secretary or corresponding officer; 

(3) a power of atlOEPRy. to. the superintendent as prescribed in Section 59A-44-35 NMSA 
1978; 
; (4) a statement of its business.under oath of its president and secretary or corresponding 
officers in a form prescribed by the superintendent, duly verified by an examination made by the 
supervising insurance official of its home state or other state, territory, province or country, satis- 
factory to the superintendent of this state; 
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59A-44-30 FRATERNAL BENEFIT SOCIETIES 59A-44-30 


(5) certification from the proper official of its home state, territory, province or country 
that the society is legally incorporated and licensed to transact business therein; 

(6) copies of its certificate forms and accident and health rates; and 

(7) such other information as the superintendent may deem necessary; and upon a show- 
ing that its assets are invested in accordance with the provisions of Chapter 59A, Article 44 NMBA 
1978. 

B. Any foreign or alien society desiring admission to this state shall have the fail fhacafiens 

required of domestic societies organized under Chapter 59A, Article 44 NMSA 1978. 


History: 1978 Comp., § 59A-44-29, enacted by Laws 1984, ch. 127, § 814, relating to service of process, and en- 
1989, ch. 388, § 29. acted a new section, effective January 1, 1990, 

Repeals and reenactments. — Laws 1989, ch. 388, 
§ 29, repealed 59A-44-29 NMSA 1978, as enacted by Laws 


59A-44-30. Injunction; liquidation; receivership of domestic society. 


A. When the superintendent upon investigation finds that a domestic society: 
(1) has exceeded its powers; 
(2) has failed to comply with any provision of Chapter 59A, Asrticlé 44 NMSA 1978; 
(3) is not fulfilling its contracts in good faith; 
(4) has a membership of less than four hundred after an existence of one year or more; or 
(5) is conducting business in a fraudulent manner or in a manner hazardous to its mem- 
bers, creditors, the public or the business; 

the superintendent shall notify the society of any deficiency and state in nibreittveg the reasons for 
his dissatisfaction. The superintendent shall at once issue a written notice to the society requiring 
that any deficiency that exists be corrected. After such notice the society shall have a thirty-day 
period: in which to comply with the superintendent's request for correction, and if the society fails 
to comply, the superintendent shall notify the society of such findings of noncompliance and re- 
quire the society to show cause on a date named why it should not be enjoined from carrying on 
any business until the violation complained of shall have been corrected, or why an action in quo 
warranto should not be commenced against the society. 

B. Ifon such date the society does not present good and oan reasons why it should not 
be so enjoined or why such action should not be commenced, the superintendent may present the 
facts relating thereto to the attorney general who shall, if he deems the circumstances warrant, 
commence an action to enjoin the society from transacting business or in quo warranto. 

C. The court shall thereupon notify the officers of the society of a hearing. If after a full hearing 
it appears that the society should be so enjoined or liquidated or a receiver appointed, the court 
shall enter the necessary order. No society so enjoined shall have the authority to do business 
until: 

(1) the superintendent finds that the violation complained of has been corrected; 
(2) the costs of such action shall have been paid by the society if the court finds that the 
society was in default as charged; 
* (8) the court has dissolved its injunction; and 
(4) the superintendent has reinstated the certificate of authority. 

D. Ifthe court orders the society liquidated, it shall be enjoined from carrying on any fur- 
ther business, whereupon the receiver of the society shall proceed at once to take possession of 
the books, papers, money and other assets of the society and, under the direction of the court, 
proceed forthwith to close the affairs of the society and to distribute its funds to those entitled 
thereto. 

E. No action under this section shall be recognized in any court of this state unless brought by 
the attorney general upon request of the superintendent. Whenever a receiver is to be appointed 
for a domestic society, the court shall appoint the superintendent as such receiver. 

F. The provisions of this section relating to hearing by the superintendent, action by the attor- 
ney general at the request of the superintendent, hearing by the court, injunction and receivership 
shall be applicable to a society which shall voluntarily determine to discontinue business. 
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59A-44-31 INSURANCE CODE 59A-44-33 


History: 1978 Comp., § 59A-44-30, enacted by Laws ° 1984, ch. 127, § 815, relating to injunctions, and enacted a 
1989, ch. 388, § 30. new section, effective January 1, 1990. 

Repeals and reenactments. — Laws 1989, ch. 388, § wat ' 
30, repealed 59A-44-30 NMSA 1978, .as enacted by Laws 


59A-44-31. Suspension, revocation or refusal of license of foreign or 
alien society. . 


A. When the superintendent upon investigation finds that a foreign or alien society transact- 
ing or applying to transact business in this state: 
(1) . has exceeded its powers; 
(2) has failed to comply with any of the provisions of Chapter 59A, Article 44 NMSA 1978; 
(3) is not fulfilling its contracts in good faith; or 
(4) is conducting its business fraudulently or in a manner hazardous to its members or 
creditors or the public, 
the superintendent shall notify the society of any Aes and state in se aS the reasons for 
his dissatisfaction. The superintendent shall at onceissue a written notice to the society requiring 
that any deficiency that exists be corrected. After such notice the society shall have a thirty-day 
period in which to’ comply with the superintendent's request for correction, and if the society fails 
to comply the superintendent shall notify the society of such findings of noncompliance and re- 
quire the society to show cause on a date named why its license should not be suspended, revoked 
or refused. If on such date the society does not present good and sufficient reason why its authority 
to do business in this state should not be suspended, revoked or refused, the superintendent may 
suspend or refuse the license of the society todo business in this state until satisfactory evidence 
is furnished to the superintendent that such suspension or refusal should be withdrawn or the 
superintendent may revoke the authority of the society to do business in this state. 
B. Nothing contained in this section shall be taken or construed as preventing any such bbcisie 
from continuing in good faith all contracts made in this state during the time such society was 
legally authorized to transact business therein. 


History: 1978 Comp., § 59A-44-31, enacted by Laws 1984, ch, 127, § 816, relating to review, and enacted a new 
1989, ch. 388, § 31. section, effective January 1, 1990, 

Repeals and reenactments. — Laws 1989, ch. 388, § 
31, repealed 59A-44-31 NMSA 1978, as enacted by Laws’ 


59A-44-32. Injunction. 
No application or petition for injunction against any domestic, foreign or alien society, or lodge 


thereof, shall be recognized in ‘any court of this state unless made by the attorney general upon 
request of the superintendent. 


History: 1978 Comp., § 59A-44-32, enacted by Laws a4 ANNOTATIONS 


1989, ch. 388, § 32. ) 
Repeals and reenactments. — Laws 1989, ch. 388, § Am. Jur. 2d, A.L.R. and CJ.S. references. — 
32, repealed 59A-44-32 NMSA 1978, as enacted by Laws Right to assets of voluntarily dissolved is or club, 70 


1984, ch. 127, § 817, relating to funds, and enacted a new A.L.R.4th 897. 
section, effective sar sarah 1, 1990. £ 


59A-44-33. Licensing of agents. _ 


A. _ Agents of societies shall be licensed in accordance with the applicable provisions of Chap- 
ter 59A, Articles 11 and 12 NMSA 1978 regulating the licensing, revocation, suspension or termi- 
nation of license of agents, but shall not be subject to the provisions of Section 59A-12- 26 NMSA 
1978. 

B. No examination or ‘license shall be required of any regular salaried officer, employee or 
member of a licensed society who devotes or intends to devote fifty percent or more of his services 
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59A-44-34 FRATERNAL BENEFIT SOCIETIES 59A-44-35 
to activities other than the solicitation of fraternal insurance contracts from the public and who 
receives for the solicitation of such contracts no commission or other compensation directly depen- 
dent upon the amount of business obtained. 

C. Any person who in the preceding calendar year has solicited and procured life insurance 
contracts on behalf of any society in an amount of insurance in excess of fifty thousand dollars 
($50,000) or, in the case of any other kind of insurance that the society might write, on the persons 
of more than twenty-five individuals and who has received or will receive a commission or other 
compensation therefor shall be presumed to be devoting or intending to devote fifty percent of his 


time to the solicitation or procurement of insurance contracts for such society. 


History: 1978 Comp., § 59A-44-33, enacted by Laws . 


1989, ch. 388, § 33; 1991, ch. 169, § 1; 1999, ch. 272, § 
22; 1999, ch. 289, § 32. 

Repeals and reenactments. — Laws 1989, ch. 388, § 
33, repealed 59A-44-33 NMSA 1978, as enacted by Laws 


1984, ch. 127, § 818, relating to investments, and enacted’ 


a new section, effective January 1, 1990. 

The 1999 amendment, effective June 18, 1999, de- 
leted "resident and nonresident" preceding “agents, but 
shall not" in Subsection A and deleted "or kinds" following 
"any other kind" in Subsection C. 

Laws 1999, ch. 272, § 22 and by Laws 1999, ch. 289, 
§ 32, both effective June 18, 1999, enacted identical 


amendments to this section. The section was set out as 
amended by Laws 1999, ch. 289, § 32. See 12-1-8 NMSA 
1978. 

The 1991 amendment, effective June 14, 1991, added 
"but shall not be subject to the provisions of Section 59A- 


~ 12-26 NMSA 1978" at the end in Subsection A; substi- 


tuted "or intends to devote fifty percent or more" for "sub- 
stantially" in Subsection B; and, in Subsection C, deleted 
the former first sentence, which read "Any agent or rep- 
resentative of a society who devotes or intends to devote 


less than fifty percent of his time to the solicitation and 


procurement of insurance contracts for such society," and 
made a minor stylistic change. 


59A-44-34. Unfair methods of competition and unfair and deceptive 
acts and practices. 


Every society authorized to do business in this state shall be subject to the provisions of Chap- 
ter 59A, Article 16 NMSA 1978 relating to trade practices. and frauds; provided, however, that 
nothing in such provisions shall be construed as applying to or affecting the right of any society to 
determine its eligibility requirements for membership or be construed as applying to or affecting 
the offering of benefits exclusively to members or persons eligible for membership in the society by 
a subsidiary eoxporetion: 


History: 1978 ae § 59A-44-34, enacted by Laws 
1989, ch. 388, § 34 

Repeals and veenactments, — Laws 1989, ch. 388, § 
34, pehiah 59A-44-34 NMSA 1978, as amended by Laws 


1987, ch. 259, § 27, relating to reports and valuations, and 
enacted a new section, effective January 1, 1990. 


59A-44-35. Service of process. 


A. Every society authorized to do business in this state shall appoint in writing the superin- 
tendent and each successor in office to be its true and lawful attorney upon whom all lawful pro- 
cess in any action or proceeding against it shall be served and shall agree in such writing that any 
lawful process against it which is served on said attorney shall be the same legal force and validity 
as if served upon the society, and that the authority shall continue in force so long as any liability 
remains outstanding in this state, Copies of such appointment, certified by said superintendent, 
shall be deemed sufficient evidence thereof and shall be admitted in evidence with the same force 

and effect as the original thereof might be admitted. 

B. Service shall only be made upon the superintendent, or if absent, upon the person in charge 
of the superintendent's office. It shall be made in duplicate and shall constitute sufficient service 
upon the society. When legal process against a society is served upon the superintendent, the 
superintendent shall forthwith forward one of the duplicate copies by registered mail, prepaid, 
directed to the secretary or corresponding officer. No such service shall require a society to file its 
answer, pleading or defense in less than thirty days from the date of mailing the copy of the service 
to a society. Legal process shall not be served upon a society except in the manner herein provided. 
At. the time of serving any process upon the superintendent, the plaintiff or complainant in the 
action shall pay to the superintendent a fee of ten dollars ($10.00). 
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59A-44-36 INSURANCE CODE 59A-44-38 


History: 1978 Comp., § 59A-44-35, enacted by Laws 1984, ch. 127, § 820, relating to examination of domestic 
1989, ch. 388, § 35. societies, and enacted a new section, effective January 1, 
Repeals and reenactments. — Laws 1989, ch. 388,§ _. 1990. 


35, repealed 59A-44-35 NMSA 1978, as enacted by Laws 


59A-44-36. Fee schedule. 


A. Except as provided in Subsection B of this section, every society authorized to transact busi- 
ness in New Mexico shall pay to the superintendent the following fees: 


(1) for annual certificate of authority continuation .........ccscccscessesesssesseseeseesesnrerseees $100.00; 
(2). Hor filinemnnitaliebatomen t «.. ooi. cs c.scnv0iseacdssnaspeesenegiscsoniass: “pane eactmeaasias tacit 100.00; 
(83) for each license of agent or annual continuation thereof ...46..........eseseeseeeeseeseesenvnees 30.00; 
(4) ‘for annual continuation. of:appointMent,  i:.:.....,...scssesesesssrssrecesepnesensne ote be ebecavautdeny 20.00; 
and . 
(5) for each signature of the superintendent affixed to any instrument ......, Fane VQRonx 10.00. 


B. Every society which: 

(1) issues certificates providing benefits strictly in accordance with the provisions of CHER 
ter 59A, Article 44 NMSA 1978; : 

(2) limits its membership to members of one religious faith or to persons engaged i in one or 
more hazardous occupations in the same or similar lines of business; 

(3) does not employ paid solicitors or salesmen either on salary, commission or fee basis for 
procuring new insurance or members; and 

(4) does not solicit insurance applications from the general public, but limits such solicita- 
tion to members in good standing in such society; shall be exempt from the fees specified in Sub- 
section A of this section and in lieu thereof shall pay to the superintendent fees as follows: 
(a). for annual license to transact DUSINESS ..... el eeccesecceceseecesesssusseeverereserenes $50.00; 
(b) . for-filing annual statement’ .1i). 20205. RA teed a veliscaccresealbevenne Maedy 50.00; 


C. Failure to pay any fees imposed under Chapter 59A, Article 44 NMSA 1978 shall render the 
society liable to this state for the amount thereof and to the applicable penalties provided by Sec- 
tion 59A-6-4 NMSA 1978 as though such a society were an insurer. 


History: 1978 Comp., § 59A-44-36, enacted by Laws The 1993 amendment, effective June 18, 1993, in 
1989, ch, 388, § 36; 19938, ch. 320, § 102. Subsection A, revised the fee schedule; inserted present 
Repeals and reenactments. — Laws 1989, ch. 388, § Paragraph (4) and redesignated former Paragraph (4) as 
36, repealed 59A-44-36 NMSA 1978, as enacted by Laws Paragraph (5); revised the fee schedule in Subsection B(4); 
1984, ch. 127, § 821, relating to examination of foreign and and substituted "Section 59A-6-4 NMSA 1978" for "Sec- 
alien societies, and enacted a new section, effective Janu- tion 59A-6-42" in Subsection C, 
ary 1, 1990. 


59A-44-37, Carrie Tingley crippled children's hospital fund. 


The superintendent shall pay to the state treasurer, and the state treasurer shall convert into 
the fund of the Carrie Tingley crippled children's hospital, located in Bernalillo county, all money 
collected by the superintendent from or as to fraternal benefit societies under Chapter 59A, Article 
44 NMSA 1978. 


History: 1978 Comp., § 59A-44-37, enacted by Laws 1984, ch, 127, § 822, relating to prohibition of public state- 


1989, ch. 388, § 37. ments during examination, and enacted a new section, ef- 
Repeals and reenactments, — Laws 1989, ch. 388, fective January 1, 1990. 


§ 37, repealed 59A-44-37 NMSA 1978, as enacted by Laws 


59A-44-38. Review. 


All decisions and findings of the superintendent made under the provisions of Chapter 59A, Ar- 
ticle 44 NMSA 1978 shall be subject to review as provided in Section 59A-4-20 NMSA 1978. 
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59A-44-39 FRATERNAL BENEFIT SOCIETIES 59A-44-40 


History: 1978 Comp., § 59A-44-38, enacted by Laws 1984, ch. 127, § 823, relating to misrepresentation, and 
1989, ch. 388, § 38. enacted a new section, effective January 1, 1990, 
Repeals and reenactments. — Laws 1989, ch. 388, § 
38, repealed 59A-44-38 NMSA 1978, as enacted by Laws 


59A-44-39. Penalties. 


A. Any person who willfully makes a false or fraudulent statement in or relating to an applica- 
tion for membership or for the purpose of obtaining money from or a benefit in any society, shall 
upon conviction be fined not less than one hundred dollars ($100) or more than one thousand dol- 
lars ($1,000). 

B. Any person who willfully makes a false or fraudulent statement in any verified report or dec- 
laration under oath required or authorized by Chapter 59A, Article 44 NMSA 1978, or of any mate- 
rial fact or thing contained in a sworn statement concerning the death or disability of a member for 
the purpose of procuring payment of a benefit named in the certificate, shall be guilty of a fourth 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C, Any person who solicits membership for, or in any manner assists in procuring membership 
in, any society not licensed to do business in this state shall upon conviction be fined not less than 
one hundred dollars ($100) or more than five hundred dollars ($500). 

D. Any person guilty of a willful violation of, or neglect or refusal to comply with, the provisions 
of Chapter 59A, Article 44 NMSA 1978 for which a penalty is not otherwise prescribed shall upon 
conviction be subject to a fine not to exceed one thousand dollars ($1,000). 


History: 1978 Comp., § 59A-44-39, enacted by Laws Laws 1984, ch. 127, § 824, relating to discrimination and 
1989, ch. 388, § 39, rebates, and enacted a new section, effective January 1, 
Repeals and reenactments. — Laws 1989, ch. 388, 1990. 


§ 39, repealed 59A-44-89 NMSA 1978, as enacted by 


59A-44-40. Exemption of certain societies. 


A. Nothing contained in Chapter 59A, Article 44 NMSA 1978 shall be so construed as to effect 
or apply to: 

(1) grand or subordinate lodges of societies, orders or associations now doing business in 
this state that provide benefits exclusively through local or subordinate lodges; 

(2) orders, societies or associations that admit to membership only persons engaged in one 
or more crafts. or hazardous occupations, in the same or similar lines of business, insuring only 
their own members and their families and the ladies' societies or ladies' auxiliaries to such orders, 
societies or associations; 

(3) domestic societies that limit their membership to employees of a particular city or 
town, designated firm, business house or corporation or that provide for a death benefit of not 
more than four hundred dollars ($400) or disability benefits of not more than three hundred dol- 
lars ($300) to any person in any one year, or both; or 

(4) domestic societies or associations of a purely religious, charitable or benevolent de- 
scription, that provide for a death benefit of not more than four hundred dollars ($400) or for dis- 
ability benefits of not more than three hundred fifty dollars ($350) to any one person in any one 
year, or both. 

B. Any such society or association described in Paragraph (3) or (4) of Subsection A of this sec- 
tion that provides for death or disability benefits for which benefit certificates are issued, and any 
such society or association included in Paragraph (4) of Subsection A of this section that has more 
than one thousand members, shall not be exempted from the provisions of Chapter 59A, Article 44 
NMSA 1978 but shall comply with all requirements thereof. 

C, No society which, by the provisions of this section, is exempt from the requirements of Chap- 
ter 59A, Article 44 NMSA 1978, except any society described in Paragraph (2) of Subsection A of 
this section, shall give or allow, or promise to give or allow, to any person any compensation for 
procuring new members. 

D. Every society that provides for benefits in case of death or disability resulting solely from 
accident and that does not obligate itself to pay natural death or sick benefits shall have all of the 
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59A-44-41 INSURANCE CODE 59A-44-45 


privileges and be subject to all the applicable provisions and regulations of Chapter 59A, Article 
44 NMSA 1978 except that the provisions thereof relating to medical examination, valuations of 
benefit certificates and incontestability, shall not apply to such society. 

E. The superintendent may require from any society or association, by examination or other- 
wise, such information as will enable the superintendent to determine whether such society,or 
association is exempt from the provisions of Chapter 59A, Article 44 NMSA 1978. 

F... Societies exempted under the provisions of this section shall also be exempt from all other 
provisions of the general insurance laws of this state. ) 


History: 1978 Comp., § 59A-44-40, enacted by Laws 1984, ch, 127, § 825, relating to fees and taxes, and en- 
1989, ch. 388, § 40. acted a new section, effective January 1, 1990. 

Repeals and reenactments. — Laws 1989, ch. 388, § . 
40, repealed 59A-44-40 NMSA 1978, as enacted by Laws 


59A-44-41, Applicability of Insurance Code. 


To the extent not in conflict with the express provisions of Chapter 59A, Article 44 NMSA 1978 
and the reasonable implications thereof, the following provisions of the Insurance Code [59A-1-1 
NMSA 1978] shall also apply as to fraternal benefit societies, and for such purpose a society may 
therein be referred to as an "insurer": 


A. Chapter 59A, Article 1 NMSA 1978; 

B. Chapter 59A, Article 2 NMSA 1978; 

C. Chapter 59A, Article 4 NMSA 1978; 

D. . Sections 59A-8-1 and 59A-8-2 NMSA 1978; 

E. Section 59A-12-22 NMSA 1978; 

F. the Insurance Fraud Act [59A-16C-1 NMSA 1978]; 

G. Chapter 59A, Article 18 NMSA 1978; 

H. the Policy Language Simplification Law [Chapter 59A, Article 19 NMSA 1978]; 

I, the Medicare Supplement Act [Chapter 59A, Article 24A NMSA 1978]; 

J. Chapter 59A, Articles 20 and 22 NMSA 1978; and 

K. the Insurers Conservation, Rehabilitation and Liquidation Law [Chapter 59A, Article 41 
NMSA 1978]. 

History: 1978 Comp., § 59A-44-41, enacted by Laws The 2001 amendment, effective June 15, 2001, in- 
1989, ch. 388, § 41; 1999, ch. 289, § 33; 2001, ch. 297, § 4. serted current Subsection F and redesignated the remain- 

Repeals and reenactments. —- Laws 1989, ch, 388, § ing pargraphs accordingly, substituting article titles for 
41, repealed 59A-44-41 NMSA 1978, as enacted by Laws statutory citation, 
1984, ch, 127, § 826, relating to monies for Carrie Tingley The 1999 amendment, effective June 18, 1999, substi- 
hospital, and enacted a new section, effective January 1, tuted "Article 24A" for"Article 24" in Subsection H. 
1990. : ) ' ; 5 


59A-44- 42. Severability. 


If any provision of Chapter 59A, Article 44 NMSA 1978 or the sification of such: provision to 
any circumstance is held invalid, the remainder of the article or the application of the Sew ebene to 
other circumstances shall not be affected thereby. 


History: 1978 Comp., § 59A-44-42, enacted by Laws 1984, ch, 127, 68 827, wicking to exemptions, and enacted a 

1989, ch. 388, § 42. new section, effective January 1, 1990. 
Repeals and reenactments. — Laws 1989, ch. 388, § 

42, repealed 59A-44-42 NMSA 1978, as enacted by Laws 


59A-44-43 to 59A-44-45. Repealed. 


Repeals. — Laws 1989, ch. 888, § 43 repealed 59A- § 4, relating to exemptions of certain societies, penalties, 
44-43 to 59A-44-45 NMSA 1978, as enacted by Laws 1984, and other applicable provisions, effective January 1, 1990. 
ch,,127, §§ 828, 829, and as amended by Laws 1988, ch..89, 9 


1220 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


59A-44-46 PREMIUM FINANCING 59A-45-1 


59A-44-46. Fraternal benefit societies; certificate provisions relating to 
individuals who are eligible for Ces DEnEA under the 
medicaid program. 


A. Each individual or group policy or certificate of accident or health insurance issued by a 
society that is delivered, issued for delivery or renewed in this state shall include provisions that 
require benefits paid on behalf of a child or other insured person under the policy or certificate to 
be paid to the human services department when: 

(1) the human services department has paid or is paying benefits on behalf of the child 
or other insured person under the state's medicaid program pursuant to Title XIX of the federal 
Social Security Act, 42 U.S.C. 1396, et seq.; 

(2) payment for the services in question has been made by the human services department 
to the medicaid provider; and 

(3) the society is notified that the insured individual receives benefits under the medicaid 
program and that benefits must be paid directly to the human services department. 

B. The notice required under Paragraph (3) of Subsection A of this section may be. accom- 
plished through an attachment to the claim by the human services department for insurance ben- 
efits when the claim is first submitted by the human services department to the society. 

C. Notwithstanding any other provisions of law, checks in payment for claims pursuant to any 
individual or group policy or certificate of accident or health insurance for health care services 
provided to persons who are also eligible for benefits under the medicaid program and provided by 
medical providers qualified to participate under the policy or certificate shall be made payable to 
the provider. The society may be notified that the insured individual is eligible for medicaid ben- 
efits through an attachment to the claim by the provider for insurance benefits when the claim is 
first submitted by the provider to the society. 

D. No individual or group policy or certificate of accident or health insurance issued by a so- 
ciety that is delivered, issued for delivery or renewed in this state on or after the effective date of 
this section shall contain any provision denying or limiting insurance benefits because services 
are rendered to an insured who is eligible for or who has received medical assistance under the 
medicaid program of this state. 


| History: 1978 Comp., § 59A-44-46, enacted by Laws 
1989, ch. 183, § 5. 


ARTICLE 45 
3 ° ° ° 
Premium Financing 
Sec. Sec. 
59A-45-1. Short title. ~ -  §9A-45-11. Cancellation of insurance contract upon de- 
59A-45-2, Definitions. fault. 
59A-45-3. Licensing requirements. 59A-45-12.. Exemption from any filing requirement. 
59A-45-4, Bonding requirements for licensees. 59A-45-13. Revocation and suspension of licenses. 
59A-45-5. Exemptions. 59A-45-14. Cease and desist order from the superinten- 
59A-45-6. Books and records, dent. 
59A-45-7. Form of premium finance agreement. ' §9A-45-15, Civil penalties. 
59A-45-8, Additional requirements, 59A-45-16. Other code provisions applicable. 


59A-45-9. Assignee subject to defenses. 
59A-45-10. Delinquency charges. 


59A-45-1. Short title. 


This article [Chapter 59A, Article 45 NMSA 1978] may be cited as the "Insurance Premium Fi- 
nancing Law". 
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59A-45-2 - INSURANCE CODE 59A:45-4 


History: Laws 1984, ch. 127, § 831. . , 3 ,, 44Cd,S. Insurance § 15 et seq. 
', ». ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 43 Am. 
Jur. 2d Insurance §§ 51, 52, 589, 857. 


59A-45-2. Definitions. 


As used in this article: 

A. Person means os individual, corporation, association, partnership or any athe legal entity; 

B. "insurance policy" o "insurance contract" means any contract of insurance, indemnity, med- 
ical or hospital services, deen or annuity issued, proposed for i issuance or intended for issu- 
ance by any person; 

C. "insurance premium finance agreement" means an agreement by which an insured or a pro- 
spective insured promises to pay to any person engaged in the business of premium financing, the 
amount advanced or to be advanced under the agreement to‘an insurer or to an insurance agent or 
broker in payment of premiums on an Eiergr tence contract; and 

D. "insurance premium finance company" means a person engaged in the business of entering 
into insurance premium finance agreements. iBi SAp ig 


History: Laws 1984, ch. 127, § 832. 


59A-45-3. Licensing requirements. 


A. No person shall engage in the business of financing insurance premiums in this state with- 
out first having obtained an insurance premium financing license from the superintendent. 

B. The annual license fee shall be as stated in Section 101 [59A-6-1 NMSA 1978] (fee schedule) 
of the Insurance Code. Licenses may be renewed from year to year as of the first day of May of each 
year upon payment of the fee specified in such Section 101. 

C. Licensing procedures and requirements shall be established by the superintendent by rule 
and regulation. 


History: Laws 1984, ch. 127, § 833. 


59A-45-4. Bonding requirements for licensees. 


A. Prior to the issuance of an insurance premium financing license, the applicant shall file 
with the superintendent a surety bond or a bank certificate of deposit in favor of the superinten- 
dent in a total aggregate amount of not less than ten thousand dollars ($10,000), conditioned to 
pay the actual damages resulting to the state, to any policyholder or to any member of the public 
from violation by the licensee of the provisions of this article. The bond shall be executed by a 
surety insurer authorized to do business in this state. The certificate of deposit shall be issued 
from a bank licensed to do business in this state. , 

B. Bonds and.certificates of deposit shall remain in effect during the term of the license. With- 
out prejudice to any liability accrued prior to a cancellation, sureties may cancel their bonds by 
giving written notice to the superintendent at least thirty (30) days prior to the effective date of 
the cancellation. 

C. The superintendent may increase the required amount of the bond or certificate of deposit 
according to a business volume scale which shall be established by the superintendent through 
rule or regulation. 


History: Laws 1984, ch. 127, § 834. ., business in the state immediately prior to the effective 

Compiler’s notes. — Laws 1984, ch. 127, § 993, pro- * date of the act (January 1, 1985) shall be given effect to 
vided that any deposit or surety bond filed in lieu thereof the extent it complies with similar bonds required by the 
with or through the superintendent or state treasurer act after that date. 


by any insurer in conjunction with authority to transact 
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59A-45-5 PREMIUM FINANCING 59A-45-8 


59A-45-5. Exemptions. 


A... The provisions of this article shall not limit the authority of the following institutions to 
engage in insurance premium financing or apply to: 
(1) any life insurer authorized to do business in the state; 
(2) any national banking institution; 
(3) any state bank;, 
(4) any savings and loan association; 
(5) any small loan company; or 
(6) any credit union. 
B, The licensing and bonding provisions of this article shall not apply to: 
(1) , any insurer, other than those exempt from this article pursuant to Paragraph A(1); and 
(2); any insurance agent licensed by this state. 
C,. This article shall not apply to the financing of insurance premiums in connection with a 
transaction under the Motor Vehicle Sales Finance Act [58-19-1 to 58-19-12 NMSA 1978], or under 
Sections 56-1-1 to 56-1-15 NMSA 1978. 


History: Laws 1984, ch, 127, § 835. 


59A-45-6. Books and records. 


A. Every person engaged in the business of financing insurance premiums shall maintain 
records of his premium finance transactions and the records shall be open to examination and in- 
vestigation by the superintendent. The superintendent may at any time require any such persons 
to bring such records as he may direct to the superintendent's office for examination. 

B. Every person who is engaged in the business of financing insurance premiums shall pre- 
serve his records of premium finance transactions, including cards used in a card system, for at 
least three (3) years after making the final entry in respect to any premium finance agreement. 
The preservation of records in photographic forms shall constitute compliance with this require- 
ment. 


History: Laws 1984, ch. 127, § 836. 


59A-45-7. Form of premium finance agreement. 


A premium finance agreement shall: . 

A. comply with all existing federal laws; 

B. comply with any requirements established-by the suiniinie waited by way of rule or regula- 
tion; and 

C. .contain a'statement that the Insurance Premium Financing Law does not require a person 
to enter into an insurance premium financing agreement as a condition of the purchase of any 
insurance policy. 


History: Laws 1984, ch. 127, § 837. 


59A-45-8. Additional requirements. | 


The following additional provisions shall be applicable to an insurance premium finance agree- 
ment: 

AY a premium finance company shall not charge, contract for, receive or collect a rate other 
than permitted pursuant to this article; 

B. the rate is to be computed on'the balance of the premium due, after subtracting the down 
payment made by the insured in accordance with the premium finance agreement, from the 
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59A-45-9 INSURANCE CODE 59A-45-10 


effective date of the insurance coverage for which premiums are being advanced, to and including 
the date when the final installment of the premium finance agreement is payable; 

C. nothing contained in this article shall limit or restrict the manner of calculating the interest 
charges whether by way of add-on, discount, simple annual rate or otherwise, so long as the rate 
of interest charge does not exceed that permitted pursuant to this article. If the loan is a precom- 
puted loan transaction: 

(1) the interest charge may be calculated on the assumption that all scheduled payments 
will be made when due; and 

(2) the effect of prepayment is governed by the provisions on rebate gk prepayment in 
this section; 

D. ifthe entire unpaid balance outstanding on a precomputed loan transaction is paid by cash, 
renewal or otherwise, at any time prior to maturity, the premium finance company shall give a 
refund or credit of the unearned portion of such charge, according to the rule commonly known as 
"the rule of 78's", which refund or credit shall represent at least as great a portion of the original 
charge as the sum of the consecutive balances of the contract scheduled to be outstanding after 
the date of prepayment bears to the sum of all the consecutive monthly balances of the contract 
scheduled to be outstanding under the schedule of payments in the original instrument or instru- 
ments evidencing the loan; except, that if the contract is prepaid in cash rather than renewed or 
refinanced, the premium finance company shall not be required to make a refund or credit if the 
amount, computed as herein set forth, would be less than one dollar ($1) for each loan prior to the 
maturity; 

E. in precomputed loan transactions where the insurer and the premium finance company 
execute an extension agreement for the deferral of an installment payment, the premium finance 
company may make an interest charge on the monthly installment that is deferred at a rate not 
exceeding one percent per month for each month or portion thereof that the payment has been 
deferred; and 

F. for repayment in greater or lesser periods or amounts, or in unequal, irregular or other than 
monthly installment, the rate may be computed at an equivalent effective rate Raving due were 
for the installments as scheduled. 


History: Laws 1984, ch. 127, § 839. 


59A-45-9. Assignee subject to defenses. 


An assignee of the rights of a creditor under an insurance premium finance agreement, for the 
purchase of insurance primarily for personal, family or household purposes, is a holder within the 
meaning of the Uniform Commercial Code (55-1-101 to 55-9-507 NMSA 1978) and is subject to all 
defenses of the insured notwithstanding that there is an agreement to the contrary. 


History: Laws 1984, ch. 127, § 840. . Cross references. — For negotiable instrument provi- 
sions of Uniform Commercial Code, see 55-3-101 NMSA 
1978, et seq. 


59A-45-10. Delinquency charges. 


A premium finance agreement may provide for the payment by the insured of a delinquency 
charge on each installment in default for a period of more than ten days and in an amount not to 
exceed five percent of each installment, or five dollars ($5.00), whichever is less, or in lieu thereof, 
interest after maturity of each such installment not to exceed the highest lawful contract rate; 
except that with respect to agreements financing coverages for other than personal, family or 
household purposes, the delinquency charge shall be an amount equal to five percent of the unpaid 
installment, but in no event more than five hundred dollars ($500). In addition, such contract may 
provide for the payment of an attorney's reasonable fee, where it is referred for collection to an 
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attorney not a salaried employee of the person to whom the installment payment is due, and for 
court costs and disbursements. 


History: Laws 1984, ch. 127, § 841; 1999, ch. 75, § 1. The 1999 amendment, effective June 18, 1999, in- 
serted the language beginning "except that" in the first 
sentence, and made minor stylistic changes. 


59A-45-11. Cancellation of insurance contract upon default. 


A. When a premium finance agreement contains a power of attorney enabling the premium 
finance company to cancel any insurance contract or contracts listed in the agreement, the insur- 
ance contract or contracts shall not be cancelled by the premium finance company unless such 
cancellation is made in accordance with this article. 

B. Not less than ten,(10).days written notice shall be mailed to the insured of the intent of the 
premium finance company to cancel the insurance contract unless the default is cured within the 
ten-day period. iY 

C. After expiration of the ten-day period, the premium finance company may thereafter re- 
quest, in the name of the insured, cancellation of such insurance contract or contracts by mailing 
to the insurer or its licensed agent a notice of cancellation, and the insurance contract shall be 
cancelled as if such notice of cancellation had been submitted by the insured himself, but without 
requiring the return of the insurance contract or contracts. The premium finance company shall 
also mail a notice of cancellation to the insured at his last known address. 

D. All statutory, regulatory and contractual restrictions providing that the insurance contract 

may not be given to a governmental agency, mortgagee or other third party, shall apply where 
cancellation is made under this section. The insurer or its licensed agent shall give the prescribed 
notice on behalf of itself or the insured to any governmental agency, mortgagee or other third party 
on or before the tenth (10) [10th] business day after the day it receives the notice of cancellation 
from the premium finance company and shall determine the effective date of cancellation, taking 
into consideration the number of days' notice required to complete the cancellation. 
_E. Whenever an insurance contract is cancelled in accordance with this section,'the insurer or 
its licensed agent shall return whatever gross unearned premiums are due under the insurance 
contract to the premium finance company effecting the cancellation for the account of the insured 
or insureds. 

F. In the event that the crediting of return premiums to the account of the insured results in a 
surplus over the amount due from the insured, the premium finance company shall refund such excess 
to the insured provided that no such refund shall be required if it amounts to less than one dollar ($1). 


History: Laws 1984, ch. 127, § 842. the cancellation of an insurance policy financed by a pre- 
mium finance company becomes effective. Rodeo, Inc. v. 

ANNOTATIONS Columbia Cas. Co., 2007-NMCA-013, 141 N.M. 32, 150 

Return of unearned premiums, —. This section re- Thad oh isin denied, 2007-NMCERT-001, 141 N.M. 163, 


quires an insurer to return unearned premiums before — 


59A-45-12. Exemption from any filing requirement. 


No filing of the premium finance agreement shall be necessary to perfect the validity of such 
agreement as a secured transaction as against creditors, subsequent purchasers, pledges and en- 
cumbrances, successor or assigns. 


History: Laws 1984, ch. 127, § 843, . 


59A-45-13. Revocation and suspension of licenses. 


A. The superintendent may revoke or suspend the insurance premium financing license of any 
person when after investigation it appears to the superintendent that: 
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(1) any license issued to such person was obtained by fraud; aton rr 
(2) there was any misrepresentation in the application of the caneen laid bi Ni1109 
(3) the holder of such license has otherwise shown samovne; aeneabera sil or incompetent 
to act as a premium finance:company; = » . 
(4) such person has violated any of the provisions of this actidiel or 
(5) such person has been rebating part of any valid service charge to an insurance agent, 
his employee or to any other person as an inducement to the financing of any insurance policy. 
B. The procedures for revocation and suspension of licenses shall be established by the super- 
intendent through rule and regulation. 


History; Laws 1984, ch, 127, § 844, 


59A-45-14. Cease and desist order (aii the superintendent. 


Upon a determination by hearing that a person has panies any provision of this article or any 
rules or regulations adopted thereunder, the superintendent may issue an order requiring the 
person to cease and desist from engaging in.such violation. If the alleged violator fails to comply 
with the cease and desist order from the superintendent, the superintendent shall,bring action for 
injunction in the district court in the county of Santa Fe. . 


History: Laws 1984, ch. 127, § 845, Cross references. — For injunctions, see Rule 1-066 
NMRA, 


59A-45-15. Civil penalties. 


In addition to any penalties imposed pursuant to Sections 844 or 845 [59A-45- 13, or 59A-45- 14 
NMSA 1978] of this article, the district court may, in an action filed by the superintendent, impose 
the following civil penalties: 

A. for each violation of this article a penalty of not more.than one thousand dollars ($1,000) but 
not to exceed an aggregate penalty of ten. thousand dollars ($10,000) in any six-month period; and 

B. for each violation of an order issued by the superintendent pursuant, to Section 845. of this 
article, a penalty of not more than ten thousand dollars ($10,000). 


History: Laws 1984, ch. 127, § 846. 


59A.-45- 16. Other eps provisions fr alle! 


The following additional articles and provisions of the Insurance Code shall also met as ap- 
plicable, to insurance premium finance companies and their operations: 

A. Article 1 [Chapter 59A, Article 1 NMSA 1978] (scope of code, initial definitions, general 
penalty); 

B. Article 2 [Chapter 59A, Article 2 NMSA 1978] (department of insurance); 

C. Article 4 [Chapter 59A, Article 4 NMSA 1978] (examination, héarings’and appeals); 

D. Article 10 (Chapter 59A, Article 10 NMSA 1978] (administration of deposits);. 

E. Article 16 [Chapter 59A, Article 16 NMSA 1978] (trade practices and frauds); and 

F. Article 53 (not codified] (transitory provisions). — 


History: Laws 1984, ch. 127, § 847. certain departments, boards and offices, continuation un- 
Bracketed material. — The bracketed material was der Chapter 59A NMSA 1978 of certificates of authority, 
inserted by the compiler and is not part of the law. The licenses, bonds, forms, etc. granted or approved under pro- 
reference in Subsection F to "Article 53 (transitory pro- vision in the former Insurance Code in Chapter 59 NMSA 
visions)" apparently refers to the uncodified article 53; of. > 1978, and other transitory provisions. 
Laws 1984, ch. 127, which contains sections 989 to 997 of Cross references. — For the Insurance Code; see 59A- 
the act pertaining to repeals of sections of the former In- 1-1 NMSA 1978 and notes thereto. ; 


surance Code in Chapter 59 NMSA 1978, continuation of 
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HEALTH MAINTENANCE ORGANIZATIONS 


59A-46-1 


ARTICLE 46 


Health Maintenance Organizations 


Sec. 

59A-46-38. Newly born children coverage. 

59A-46-38.1. Coverage of children. 

59A-46-38.2. Childhood immunization coverage required, 

59A-46-38.3. Maximum age of dependent. 

59A-46-38.4. Coverage of circumcision for newborn males. 

59A-46-38.5. Hearing aid coverage for children required. 

59A-46-39. Maternity transport required. 

59A-46-40. Home health care service option required. 

59A-46-41. Coverage for mammograms. 

59A-46-41.1. Mastectomies and lymph node dissection; 
minimum hospital stay coverage required. 

59A-46-41,2. Prior authorization for gynecological or ob- 
stetrical ultrasounds prohibited. 

59A-46- 42, Coverage for cytologic and human’ ca a 
virus screening. 

59A-46-42.1. Coverage for the human papillomavirus 
vaccine. 

59A-46-43. ‘Coverage for individuals with diabetes. 

59A-46-43.2.. Coverage for medical diets for genetic in- 

. born errors of metabolism. 
59A-46-44, Coverage for contraception. 


59A-46-45. 
59A-46-46. 
59A-46-47, 
59A-46-48, 
59A-46-49, 


59A-46-50, 


Coverage for smoking cessation treatment. 

Coverage of alpha-fetoprotein IV screening test. 

Coverage of part-time employees. 

Coverage of colorectal cancer screening. 

General anesthesia: and hospitalization for 
dental surgery. 

Coverage for autism spectrum disorder diag- 


_ 59A-46-50,2. 


59A-46-53. 


Sec. 

59A-46-1. Short title. 

59A-46-2. Definitions. 

59A-46-3. , Establishment of health maintenance organi- 
zations, 

59A-46-4. Issuance of certificate of authority. 

59A-46-5. Powers of health maintenance organizations. 

59A-46-6. Fiduciary responsibilities; fidelity bond. 

59A-46-7. Quality assurance program. 

59A-46-8. Requirements for group contract, individual 
contract and evidence of coverage. 

59A-46-9, Annual report. 

59A-46-10. Information to enrollees or subscribers, 

59A-46-11. Grievance procedures. 

59A-46-12. Investments. 

59A-46-13. Protection against insolvency. 

59A-46-14. Uncovered expenditures insolvency deposit. 

59A-46-15. Enrollment period; replacement coverage in 

-the event of insolvency. 

59A-46-16, Filing requirements for rating information. 

59A-46-17. Regulation of health maintenance organiza- 
tion insurance producers. 

59A-46-18. Powers of insurers. 

59A-46-19, Examinations. 

59A-46-20, Suspension or revocation of certificate of au- 

: thority. 

59A-46-21, Rehabilitation, liquidation or conservation of 
health maintenance organizations. 

59A-46-22, Summary orders and supervision. 

59A-46-22.1. Repealed. 

59A-46-23. Regulations, 

59A-46-24, Fees. 

59A-46-25, Penalties and enforcement. 

59A-46-26. Filings and reports as public documents. 

59A-46-26.1:_ Employer utilization and loss experience 
availability. 

59A-46-27. Confidentiality of medical information and 
limitation of liability. 

59A-46-28. Authority to contract. 

59A-46-29. Health maintenance organizations; contract 
or certificate provisions relating to individ- 
uals who are eligible for medical benefits 
under the medicaid program, 

59A-46-30. Statutory construction and relationship to 

. other laws. 
59A-46-31. Coordination of benefits. 
59A-46-32. Continuation of coverage and conversion 


rights; health care plans. 

59A-46-32,1.. Recompiled. 

59A-46-33. Governing body. 

59A-46-34, Prohibited practices. 

59A-46-35, Provider discrimination prohibited. 

59A-46-36. Doctor of oriental medicine; discrimination pro- 
hibited. 

59A-46-37. Coverage for adopted children. 


59A-46-1. Short title. 


nosis and treatment. 
Coverage for orally administered antican- 
cer medications; limits on patient, costs. 
Coverage of prescription eye drop refills. 
Coverage for telemedicine services. 
Prescription drugs; prohibited ivabu bass 
changes; notice requirements, . 
59A-46-50.5. Heart artery calcium scan coverage. 
59A-46-51. Repealed. 
59A-46-52. Prescription drug prior authorization proto- 
cols. 
5§9A-46-52.1, Prescription drug coverage; step therapy pro- 
tocols; clinical review criteria; exceptions. 
59A-46-52.2.. Pharmacist prescriptive authority services; 
reimbursement parity. 
Pharmacy benefits; prescription synchroniza- 
tion. 
Provider credentialing; requirements; deadline. 
Coverage exclusion. (Contingent repeal. See 
note below.). 
Physical rehabilitation ‘services; limits on 
cost sharing. 
. Behavioral health services; elimination of cost 
sharing. 


59A-46-50.1. 


59A-46-50.3. 
59A-46-50.4, 


59A-46-54. 
59A-46-55. 


59A-46-56. 
59A-46-57, 


Chapter 59A, Article 46 NMSA 1978 may be cited as the "Health Maintenance Organization 


Law". 


History: Laws 1984, ch. 127, § 848; 1993, ch. 266, § 1. 

The 1993 amendment, effective January 1, 1994, sub- 
stituted "Chapter 59A, Article 46 NMSA 1978" for "This 
article" and substituted "'Law' for "'Act.'", 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity of health maintenance organizations (hmos) for negli- 
gence of member physicians, 51 A.L.R.5th 271. 
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59A-46-2. Definitions. 


As used in the Health Maintenance Organization Law; 

A. "basic health care services" means medically necessary services consisting of preventive 
care, emergency care, inpatient and outpatient hospital and physician care, diagnostic laboratory, 
diagnostic and therapeutic radiological services and services of pharmacists and pharmacist clini- 
cians; | 
B. "capitated basis" means fixed per member per'month payment or percentage of premium 
payment wherein the provider assumes the full risk for the cost of contracted services without 
regard to the type, value or frequency of services provided and includes. the pest associated with 
operating staff model facilities; 

C. "carrier" means a health maintenance organization, an insurer, a nonprofit health care plan 
or other entity responsible for the payment of benefits or provision of services under a group con- 
tract; 

D. "copayment" means an amount an enrollee must pay in order to receive a sheanie service 
that isnot fully prepaid;, 

E. "credentialing" means the process of obtaining and verifying information about a provider 
and evaluating that provider when that provider seeks to become a participating provider; 

F. "deductible" means the amount an enrollee is responsible to pay out-of-pocket before the 
health maintenance organization begins to pay the costs associated with treatment; 

G. "direct services" means services rendered to an individual by a carrier or a health care 
practitioner, facility or other provider, which services include case management, disease man- 
agement, ‘health education and promotion, preventive services, quality incentive payments to 
providers and any proportion of an assessment that covers services rather than administration 
and for which a carrier does not receive a tax credit pursuant.to the Medical Insurance Pool Act 
[Chapter 59A, Article 54.NMSA 1978]; provided that "direct services" does not include care coor- 
dination, utilization review or management or any other activity designed to manage utilization 
-or services; 

H. enrollee" means an individual who is covered by a health maintenance organization; 

I. “evidence of coverage" means a policy, contract or certificate showing the essential features 
and services of the health maintenance organization coverage that is given to the subscriber by 
the health maintenance organization or by the group contract holder; 

J. “extension of benefits" means the continuation of coverage under a particular benefit pro- 
vided under a contract or group contract following termination with respect to an enrollee whois 
totally disabled on the date of termination; 

K. "grievance" means a written complaint submitted in gitaberesien with the health mainte- 
nance organization's formal grievance procedure by or on behalf.of the enrollee regarding oe 
aspect of the health maintenance organization relative to the enrollee; 

L. "group contract" means a contract for health care services that by its terms fihits eligibility 
to members of a specified group and may include coverage for dependents; ’» 

M. "group contract holder"means the person to whom a group contract has been issued; 

N., "health care services" means any services included in the furnishing to any individual of 
medical, mental, dental, pharmaceutical or optometric care or hospitalization or nursing home 
care or incident to the furnishing of such’care or hospitalization, as well as the furnishing to any 
person of any and all other services for the purpose of preventing, alleviating, curing or healing 
human physical or mental illness or injury; 

O. “health maintenance organization" means a person that iilorra ee to provide or arrange 
for the delivery of basic health care services to enrollees on a prepaid basis, except for enrollee 
responsibility for copayments or deductibles, including a carrier that issues: 

(1) ashort-term contract; 

(2) an excepted benefit policy or contract intended to supplement major medical cover- 
age, including medicare supplement, vision, dental, disease-specific, ACHE DEN or hospital 
indemnity-only insurance policies; or 

(3) .a policy for long-term care or disability income; 
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P. “health maintenance organization agent" means a person who solicits, negotiates, effects, 
procures, delivers, renews or continues a policy or contract for health maintenance organization 
membership or who takes or transmits a membership fee or premium for such a policy or contract, 
other than for that person, or a person who advertises or otherwise makes any representation to 
the public as such; 

Q. "individual contract" means a contract for health care services issued to and covering an 
individual and it may include dependents of the subscriber; | 

R. "insolvent" or "insolvency" means that the organization has dear declared insolvent and 
placed under an order of liquidation by a court of competent jurisdiction; 

S. "managed hospital payment basis" means agreements in which the financial risk is related 
primarily to the degree of utilization rather than to the cost of services; 

T. "net worth" means the excess of total admitted assets over total liabilities, but the liabilities 
shall not include fully subordinated debt; 

U. "participating provider" means a provider as defined in Subsection Z of this section that, 
under an express contract with the health maintenance organization or with its contractor or sub- 
contractor, has agreed to provide health care services to enrollees with an expectation of receiving 
payment, other than copayment or deductible, directly or indirectly from the ones maintenance 
organization; 

V. "person" means an individual or other legal entity; . 

W. "pharmacist" means a person licensed as a pharmacist pursuant to the Pubriiiey Act; 

X. "pharmacist clinician" means a pharmacist who exercises prescriptive authority pursuant 
to the Pharmacist. Prescriptive Authority Act [61-11B-1 through 61-11B-3 NMSA 1978]; 

Y. "premium" means all income received from individuals and private and public payers or 
sources for the procurement of health coverage, including capitated payments, self-funded ad- 
ministrative fees, self-funded claim reimbursements, recoveries from third parties or other car- 
riers and interests less any premium tax paid pursuant to Section 59A-6-2 NMSA 1978 and fees 
associated with pee 8h in a health insurance exchange that serves as a clearinghouse for 
insurance; 

Z. "provider": means a physician, pharmacist, pharmacist clinician, hospital or other person 
licensed or otherwise authorized to furnish health care services; 

AA. "replacement coverage" means the benefits provided by a succeeding carrier; 

BB. "short-term contract" means a nonrenewable health maintenance organization contract 
covering a resident of the state, regardless of where the contract is delivered, that: 

(1) has a maximum» specified duration of not more than three months after the effective 
date of the contract; and 

‘(2) is issued only to individuella who have not Hie fmoliodé ina health maintenance or- 
ganization contract that provides the same or similar nonrenewable coverage from any carrier 
within the three months preceding enrollment in the short-term contract; 

CC. "subscriber" means an individual whose employment or other status, except family depen- 
dency,is the basis for eligibility for enrollment in the health maintenance organization or, in the 
case of an individual contract, the person in whose name the contract is issued; and 

DD. "uncovered expenditures" means the costs to the health maintenance organization for 
health care services that are the obligation of the health maintenance organization, for which an 
enrollee may also be liable in the event of the health maintenance organization's insolvency and 
for which no alternative arrangements have been made that are acceptable to the superinten- 
dent. 


History: 1978 Comp., § 59A-46-2, enacted by Laws. can be,reconciled. Pursuant to 12-1-8 NMSA 1978, Laws 
1998, ch. 266, § 2; 2007, ch. 244, § 1; 2015, ch, 111, § 3; 2019, ch. 259, § 17, as the last act signed by the gover- 


2019, ch. 235, § 10; 2019, ch. 259, § 17. nor, is set out above and incorporates both amendments. 

Repeals and reenactments, — Laws 1993, ch. 266, § ' The amendments-enacted by Laws 2019, ch. 235, § 10 and 
43 repealed former 59A-46-2 NMSA 1978, as enacted by . Laws,2019, ch. 259, § 17 are described below. To view the 
Laws 1984, ch. 127, § 849, and Laws 1993, ch. 266, § 2 session laws in their entirety, see the 2019 session laws on 
enacted a new section, effective January 1, 1994, NMOneSource.com. 

2019 Multiple Amendments, — Laws 2019, ch. 235, The nature of the difference between the amendments 
§ 10. and Laws 2019, ch, 259, § 17, both effective June 14, is that Laws 2019, ch. 235, § 10, defined "direct services", 
2019, enacted different amendments to this section that "premium" and "short-term contract", and revised the 
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definition of "health maintenance organization", as used 
in the Health Maintenance Organization Law, and Laws 
2019, ch. 259, § 17, removed language that excluded men- 
tal health services, services for alcohol or drug abuse, 
dental or vision services or long-term rehabilitation treat- 
ment from the definition of "basic health care services" as 
used in the Health Maintenance Organization Law. 

Laws 2019, ch. 259, § 17, effective June 14, 2019, re- 
moved language that excluded mental health services, 
services for alcohol or drug abuse, dental or vision services 
or long-term rehabilitation treatment from the definition 
of "basic health care services" as used in the Health Main- 
tenance Organization Law; and in Subsection A, deleted 
paragraph designation "(1)" and Paragraph A(2), which 
provided "does not include mental health services or ser- 
vices for alcohol or drug abuse, dental or vision services or 
long term rehabilitation treatment". 

Laws 2019, ch. 235, § 10, effective June 14, 2019, de- 
fined "direct servicaa™ "premium" and "short-term con- 
tract", and revised the definition of "health maintenance 
organization” as used in the Health: Maintenance Or- 
ganization Law; added a new Subsection G and redesig- 
nated former Subsections G through W as Subsections H 
through X, respectively; in Subsection O, in the introduc- 
tory clause, after "deductibles", added "including a carrier 
that issues", and added Paragraphs O(1) through O(3); 


INSURANCE CODE 


59A-46-3 


added a new Subsection Y and redesignated former Sub- 
sections X and Y as Subsections Z and AA, respectively; 
and added a new Subsection BB and redesignated former 


~ Subsections Z and AA as Subsections CC and DD, respec- 


tively. 

The 2015 amendment, effective June 19, 2015, defined 
"credentialing" as used in the Health Maintenance Orga- 
nization Law and placed the definitions of "pharmacist" 
and "pharmacist clinician" in alphabetical order; added 
new Subsection E, defining "credentialing", and redes- 
ignated former Subsections E through T as Subsections 
F through U, respectively; in Subsection O, after "other 
than for", deleted "himself" and added "that person", and 
after "advertises or otherwise", deleted "holds himself out" 
and added "makes any representation"; in Subsection T, 
after "Subsection", deleted "U" and added "X"; added new 
Subsections. V and W, defining "pharmacist" and "phar- 
macist. clinician", and redesignated former Subsections U 
through X as Subsections X through AA, respectively; and 
deleted Subsections Y and Z, which defined "pharmacist" 
and "pharmacist clinician". 

The 2007 amendment, effective June 15, 2007, in- 
cluded the services of pharmacists and pharmacists clini- 
cians as providers of basic health care services and added 
the definitions of "pharmacist" and "pharmacist clinician" 
in Subsections Y and Z. 


59A-46-3. Establishment of health maintenance organizations. 


A. Notwithstanding any law of this state to the contrary, any person may apply to the superin- 
tendent for a certificate of authority to establish and operate a health maintenance organization 
in compliance with Chapter 59A, Article 46 NMSA 1978. No person shall establish or operate a 
health maintenance organization in this state without obtaining a certificate of authority under 
Chapter 59A, Article 46 NMSA 1978. A foreign corporation may qualify under Chapter 59A, Ar- 
ticle 46 NMSA 1978, subject to its registration to do business in this state as a foreign corporation 
pursuant to Chapter 53, Article 17 NMSA 1978 and compliance with all provisions of Chapter 59A, 
Article 46 NMSA 1978 and other applicable state laws. 

B. Any health maintenance organization that has not previously received a certificate of au- 
thority to operate as a health maintenance organization as of January 1, 1994 shall submit an 
application for a certificate of authority under Subsection C of this section no later than March 1, 
1993. Hach such applicant may continue to operate until the superintendent acts upon the ap- 
plication. In the event that an application is denied under Section 59A-46-4 NMSA 1978, the 
applicant shall thereafter be treated as a health maintenance organization whose certificate of 
authority has been revoked. 

C.. Each application for a: certificate of authority shall Bs verified by an officer or authoriasd 
representative of the applicant, shall be in a form prescribed by the superintendent and shall set 
forth or be accompanied by the following: 

(1) acopy of the organizational documents of the splint such as the articles of incor- 
poration, articles of association, partnership agreement, trust agreement or other applicable docu- 
ments and all amendments thereto; . 

(2) a copy of the bylaws, rules and regulations or similar document, if any, robaladiity the 
conduct of the internal affairs of the applicant; 

(3) a list of the names, addresses and official positions and biographical information’ on 
forms acceptable to the superintendent of the persons who are to be responsible for the conduct 
of the affairs and day to day operations of the applicant, including all members of the board of 
directors, board of trustees, executive committee or other governing board or committee and the 
principal officers in the case of a corporation or the partners or members i in the case of a partner- 
ship or association; 

(4). a copy of any contract form made or to be made between any class of providers and the 
health maintenance organization and a copy of any contract made or to be made between third 
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party administrators, marketing consultants or persons listed in Paragraph (3) of this subsection 
and the health maintenance organization; 

(5) acopy of the form of evidence of coverage to be issued to the enrollees; 

(6) acopy of the form of group contract, if any, to be issued to employers, unions, trustees 
or other organizations; 

(7) financial statements showing the applicant's assets, liabilities and sources of financial 
support, including both a copy of the applicant's most recent, regular certified financial statement 
and an unaudited current financial statement; 

(8) a financial feasibility plan that includes detailed enrollment projections, the methodol- 
ogy for determining premium rates to be charged during the first twelve months of operations cer- 
tified by an actuary or other person determined by the superintendent to be qualified, a three-year 
projection of balance sheets, a three-year projection of cash flow statements showing any capital 
expenditures, purchase and sale of investments and deposits with the state and income and ex- 
pense statements anticipated from the start of operations for three years or until the organization 
has had net income for at least one year, if longer, a description of the proposed method of market- 
ing and a statement of the sources of working capital as well as any other sources of funding; 

(9) a power of attorney duly executed by the applicant, if not domiciled in this state, ap- 
pointing the superintendent, his successors in office and duly authorized deputies as the true and 
lawful attorney of such applicant in and for this state upon whom all lawful process in any legal 
action or proceeding against the health maintenance organization on a cause of action arising in 
this state may be served; 

(10) astatement or map reasonably describing the geographic area or areas to be served; 

(11) a description of the internal grievance procedures to be utilized for the yredeepe 
and resolution of enrollee complaints and grievances; 

(12) a description of the proposed quality assurance program, including the farmal orga- 
nizational structure, methods for developing criteria, procedures for comprehensive evaluation of 
the quality of care rendered to enrollees and processes to initiate corrective action and reevalua- 
tion when deficiencies in provider or organizational performance are identified; 

(13) a description of the procedures to be implemented to meet the protection against in- 
solvency requirements in Section 59A-46-13 NMSA 1978; 

(14) a list of the names, addresses and license numbers of all providers with which the 
health maintenance organization has agreements; and 

(15) such other information as the superintendent may require to make the determina- 
tions required in Section 59A-46-4 NMSA 1978. 

D. A health maintenance organization shall, unless otherwise provided for in Chapter 59A, 
Article 46 NMSA 1978, file a notice describing any substantial modification of the operation set 
out in the information required by Subsection C of this section. Such notice shall be filed with the 
superintendent prior to the modification. If the superintendent does not disapprove within thirty 
days of filing, such modification shall be deemed approved. 


History: 1978 Comp., § 59A-46-3, enacted by Laws Laws 1984, ch. 127, § 850, and Laws 1993, ch. 266, § 3 
1993, ch. 266, § 3. enacted a new section, effective January 1, 1994. 
Repeals and reenactments. — Laws 1993, ch. 266, § 
43 repealed former 59A-46-3 NMSA 1978, as enacted by 


59A-46-4, Issuance of certificate of authority. 


A. Upon receipt of an application for issuance of a certificate of authority, the superintendent 
may transmit copies of such application and accompanying documents to the secretary of health. 

B. If requested by the superintendent, the secretary of health shall determine whether the 
applicant for a certificate of authority, with respect to health care services to be furnished, has 
complied with Section 59A-46-7 NMSA 1978. 

C. If requested by the superintendent, the secretary of health shall certify to the superinten- 
dent, within forty-five days of receipt of the application for issuance of a certificate of authority, 
that the proposed health maintenance organization meets the requirements of Section 59A-46-7 
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NMSA 1978 or notify the superintendent that the health maintenance organization does not. meet 
such requirements and specify in what respects it is deficient. 

D. The superintendent shall within forty-five days of receipt of certification or neta of defi- 
ciencies from the secretary of health pursuant to Subsection C of this section, or within sixty days 
of receipt of the application indicated in Subsection A of this section if no request has been made of 
the secretary of health, issue a certificate of authority to any person filing a completed application 
upon receiving the prescribed fees and upon the superintendent being satisfied that: . 

(1) the persons responsible for the conduct of the affairs of the cating are competent, 
trustworthy and possess good reputations; 

(2), any deficiencies identified by the secretary of health iecirenehittt to Subsection C of this 
section have been corrected and the secretary of health has certified to the superintendent that 
the health maintenance organization's proposed plan of operation meets the requirements of Sec- 
tion 59A-46-7 NMSA 1978; 

(8). the health maintenance organization will effectively provide or arrange for the provi- 
sion of basic health care services on a prepaid basis, through insurance or otherwise, except to the 
extent of reasonable requirements for copayments or deductibles, or both; and 

(4) the health maintenance organization isin compliance with Sections 59A-46-13 and 
59A-46-15 NMSA 1978. 

E. A certificate of authority shall be:denied only after the superintendent prises with the 
requirements of Section 59A-46-20 NMSA 1978... 


History: 1978 Comp., § 59A-46-4, enacted by Laws Laws 1984, ch. 127, § 851, and Laws 1993, ch. 266, § 4 
1993, ch. 266,84, | .. enacted a new section, effective January 1, 1994. 
Repeals and reenactments. — Laws 1993, ch. 266, § 
43 repealed former 59A-46-4 NMSA 1978, as enacted by 


59A-46-5, Powers of health maintenance organizations. 


A. The powers of a health maintenance organization include, but are not limited to, the follow- 
ing: 

(1) the purchase, lease, construction, renovation, operation or maintenance of hospitals, 
medical facilities, or both, and their ancillary equipment, and such property as may reasonably be 
required for its principal office or for such purposes as may be necessary in 1 the transaction of the 
business of the organization; 

(2) transactions between or among affiliated entities, including loans and the transfer of 
responsibility under all contracts, including without limitation provider and subscriber contracts 
between or among affiliates or between the health maintenance organization and its parent; 

(3) the furnishing of health care services through providers, provider associations or agents 
for providers that are under contract with or employed by the health maintenance organization; 

(4) the contracting with any person for the performance on its behalf of certain functions 
such as marketing, enrollment and administration; 

(5). the contracting with an authorized insurer in this state for the provision of insurance, 
indemnity or reimbursement against the cost of health care services provided by the igen main- 
tenance organization; 

(6) the offering of other health care services, in addition to basic health care services; 
and cre al 2 

(7) the joint marketing of products with an insurer authorized to do business in this state 
as long as the company that is offering each product is clearly identified. 

B. A health maintenance organization shall file notice, with adequate supporting information, 
with the superintendent prior to the exercise of any power granted in Paragraph (1), (2) or (4) of 
Subsection A ofthis section that may affect the financial soundness of the health maintenance 
organization. The superintendent shall disapprove such exercise of power only if in his opinion 
it would, substantially, and adversely affect the financial soundness of the health maintenance 
organization and endanger its ability to meet its obligations. If the superintendent does not disap- 
prove within thirty days of the filing, it shall be deemed approved} but the superintendent may in 


1232 


© 2022 State of New Mexico. New, Mexico Compilation Commission. All rights reserved. 


59A-46-6 HEALTH MAINTENANCE ORGANIZATIONS 59A-46-7 


his sole discretion postpone the action for an additional thirty days as necessary for proper consid- 
eration of the effects of the proposed action. 

C. The superintendent may adopt rules and regulations exempting from the filing requirement 
of Subsection B of this section those activities having a de minimis effect. 


History: 1978 Comp., § 59A-46-5, enacted by Laws Laws 1984; ch. 127, § 852, and Laws 1993, ch. 266, § 5 
1993, ch, 266, § 5. enacted a new section, effective January 1, 1994. 
Repeals and reenactments. — Laws 1993, ch. 266, § 
43 repealed former 59A-46-5 NMSA 1978, as enacted by 


59A-46-6. Fiduciary responsibilities; fidelity bond. 


A. Any director, officer, employee or partner of a health maintenance organization who receives, 
collects, disburses or invests funds in connection with the activities of the organization shall be 
responsible for such funds in a fiduciary relationship to the organization. 

B. A health maintenance organization shall maintain in force a fidelity bond or fidelity insur- 
ance on the employees and officers, directors and partners described in Subsection A of this section 
in an amount not less than two hundred fifty thousand dollars ($250,000) for each health mainte- 
nance organization or a maximum of five million dollars ($5,000,000) in aggregate maintained. on 
behalf of health maintenance organizations owned by a common parent corporation, or such sum 
as may be prescribed by the superintendent. 


History: 1978 Comp., § 59A-46-6, enacted by Laws 1984, ch. 127, § 853, relating to governing bodies, as 59A- 
1993, ch. 266, § 6. 46-33 NMSA 1978, effective January 1, 1994. 
Recompilations. — Laws 1993, ch. 266, § 31 recom- 
piled former 59A-46-6 NMSA 1978, as enacted by Laws 


59A-46-7. Quality assurance program. 


A. A health maintenance organization shall establish procedurés to assure that the health 
care services provided to enrollees shall be rendered under reasonable standards of quality of care 
consistent with prevailing professionally recognized standards of medical practice. Such proce- 
dures shall include mechanisms to assure availability, accessibility and continuity of care. 

B. A health maintenance organization shall have an ongoing internal quality assurance pro- 
gram to monitor and evaluate its health care services, including primary and specialist physi- 
cian services, and ancillary and preventive health care services, across all institutional and non- 
institutional settings. The program shall include, at a minimum, the following: 

(1) awritten statement of goals and objectives that emphasizes improved health status in 
evaluating the quality of care rendered to enrollees; 
(2) awritten quality assurance plan that describes the following: 
(a) the health maintenance organization's scope and purpose in quality assurance; 
(b) the organizational structure responsible for quality assurance activities; 
(ec) contractual arrangements, where appropriate, for delegation of quality assurance 
activities; 
(d) confidentiality policies and procedures; 
(e) asystem of ongoing evaluation activities; 
(f) asystem of focused evaluation activities; 
(g) asystem for credentialing providers and performing peer review activities; and 
(h) duties and responsibilities of the designated physician responsible for the quality 
assurance activities; 
(3) a written statement describing the system of ongoing quality assurance activities, in- 
cluding: 
(a) problem assessment, identification, selection and study; 
(b) corrective action, monitoring, evaluation and reassessment; and 
(c) interpretation and analysis of patterns of care rendered to individual patients by 
individual providers; 
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(4) a written statement describing the system of focused quality assurance activities 
based on representative samples of the enrolled population that identifies method of topic selec- 
tion, study, data collection, analysis, interpretation and report format;and- 

(5) written plans for taking appropriate corrective action whenever, as determined by the 
quality assurance program, inappropriate or substandard services have been provided or services 
that should have been furnished have not been provided. 

C. A health maintenance organization shall record proceedings of formal quality assurance 
program activities and maintain documentation in a confidential manner. Quality assurance pro- 
gram minutes shall be available for examination by the superintendent and by the secretary of 
health if requested by the superintendent but shall not be disclosed to third parties gxcnnh as per- 
mitted by the provisions of Chapter 59A, Article 46 NMSA 1978. s aa 

D, A health maintenance organization shall ensure the use and maintenance of an adeé date 
patient record system that will facilitate documentation and retrieval of clinical information for 
the purpose of the health maintenance organization evaluating continuity and coordination of pa- 
tient care and assessing the quality of health and medical care provided to enrollees. 

E. Except as otherwise restricted or prohibited by state or federal law, enrollee clinical records 
shall be available to the superintendent or an authorized designee for examination and review to 
ascertain compliance with this section or as deemed necessary by the superintendent. 

F. A health maintenance organization shall establish a mechanism for periodic reporting of 
quality assurance program activities to the governing body, providers and appropriate organiza- 
tion staff. 


History: 1978 Comp., § 59A-46-7, enacted by Laws Laws 1984, ch. 127, § 854, related to fiduciary responsibili- 
1993, ch. 266, § 7. ties, and Laws 1993, ch, 266, § 7 enacted a new section, 
Repeals and reenactments. — Laws 1993, ch. 266, § effective January 1, 1994. 


43 repealed former 59A-46-7 NMSA 1978, as enacted by 


59A-46-8. Requirements for group contract, individual contract and 
. evidence of coverage. 


A. Every group and individual contract holder is entitled to a group or individual contract. 
The contract shall not contain provisions or statements that are unjust, unfair, inequitable, mis- 
leading, deceptive or that encourage misrepresentation as described in Section 59A-16-4 NMSA 
1978. The contract shall contain a clear statement of the following: _ 

(1) name and address of the health maintenance organization; _ 
(2) eligibility requirements; 
(3) benefits and services within the service area; 
(4) emergency care benefits and services; 
(5) out-of-area benefits and services, if any; 
(6) copayments, deductibles or other out-of-pocket expenses; 
(7) limitations and exclusions; 
(8) enrollee termination; 
~ (9) enrollee reinstatement, if any; 
(10) claims procedures; 
(11) enrollee grievance procedures; 
(12) continuation of coverage; 
— (18) conversion; 
(14) extension of benefits, if any; 
(15) coordination of benefits, if applicable; 
(16) subrogation, if any; 
(17) description of the service area; 
(18) entire contract provision; 
(19) term of coverage; 
_ (20) cancellation of group or individual contract holder; . 
(21) renewal; 
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(22) reinstatement of group or individual contract holder, if any; 
(23) grace period; and 
(24) conformity with state law. » 

B. An evidence of coverage may be filed as pert of the group contract to describe the provisions 
required in Paragraphs (1) through (17) and (20) of Subsection A of this section: 

C. In addition to those provisions required in Paragraphs (1) through (24) of Subsection A of 
this section, an individual contract shall provide for a ten-day period to examine and return the 
contract and have the premium refunded. If services were received during the ten-day period, and 
the person returns the contract to receive a refund of the premium paid, he or she must pay for 
such services. 

D. . Every subscriber shall receive an evidence of coverage from the group contract holder or 
the: health maintenance organization. The evidence of coverage shall not contain provisions or 
statements that are unfair, unjust, inequitable, misleading, deceptive or that encourage misrepre- 
sentation as described in Section 59A-16-4 NMSA 1978. The evidence of coverage shall contain a 
clear statement of the PS Naat required in Paragraphs (1) through (17) and (20) of Subsection A 
of this section. 

E. The superintendent may aon a cae sstablishint readability standards for individ- 
ual contract, group contract and evidence of coverage forms. 

F. No group or individual: contract, evidence of coverage or amendment thereto shall be deliv- 
ered or issued for delivery in this state, unless its form has been filed with and approved by the 
superintendent, subject to Subsections G and H of this section. 

G. If an evidence of coverage issued pursuant to and incorporated in a contract issued i in this 
state is intended for delivery in another state and the evidence of coverage has been ‘approved for 
use in the’ state in which it is to be’ delivered, the evidence of coverage need. not be submitted to the 
superintendent for approval. 

H. Every form of group or individual contract, evidence of coverage or amendment thereto re- 
quired to’be filed pursuant to the provisions of Subsection F of this section shall be filed with the 
superintendent not less than thirty days prior to delivery or issue for delivery in this state. At any 
time during the initial thirty day period, the superintendent may extend the period for review for 
an additional thirty days. Notice of an extension shall be in writing. At the end of the review pe- 
riod, the form is deemed approved if the superintendent has taken no action. The filer must notify 
the superintendent in writing prior to using a form that is deemed approved. 

I. At any time, after thirty days notice and for cause shown, the superintendent may withdraw 
approval of any form of group or individual contract, evidence of coverage or amendment thereto, 
effective at the end of the thirty-day notice period. 

J. When a filing is disapproved or approval of a form of group or individual contract, evidence 
of coverage or amendment thereto is withdrawn, the superintendent shall give the health main- 
tenance organization written notice of the reasons for disapproval and in the notice shall inform 
the health maintenance organization that within thirty days of receipt of the notice the health 
maintenance organization may request a hearing. A hearing shall be conducted within thirty days 
after the superintendent has received the request for hearing, 

K. The superintendent may require the submission of whatever relevant information he deems 
necessary in determining whether to approve or disapprove a filing made pursuant to this section, 


History: 1978 Comp., § 59A-46-8, enacted by Laws Laws 1986, ch. 51, § 2, related to evidence of coverage and 
1998, ch. 266, § 8. charges for health care services, and Laws 1993, ch. 266, § 
Repeals and reenactments. — Laws 1993, ch. 266, § 8 enacted a new section, effective January 1, 1994! 
43 repealed former 59A-46-8 NMSA 1978, as amended by : 


59A-46-9. Annual report. 


A. Every health maintenance organization shall annually, on or before the first day of March, 
file a-report, verified by at least two principal officers, with the superintendent covering the pre- 
ceding calendar year. 

B. The report shall be on forms prescribed by the superintendent and shall include: 
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(1) a financial statement of the organization prepared pursuant to forms prescribed by the 
superintendent, including its balance sheet and receipts and disbursements for the preceding year; 
(2) any material changes in the information submitted arrannne to Subsection C of Sec- 


tion 59A-46-3 NMSA 1978; : 


(8) the number of persons enrolled during the year and uk number of enrollees as of the 


end of the year; and 


(4) such other reasonable inifdhictaticte materially relating to the performance of the health 
maintenance organization as is necessary to enable the scape curiae to carry et the seal 


tendent's duties under the Insurance Code. 


C. In addition, the health maintenance organization shall file by the fabed indicated: 
(1) onor before March 1, an annual statement in accordance with the requirements of Sec- 
tion 59A-5-29 NMSA 1978 and a risk-based ss eee report in accordance with the ohh eaves of 


Section 59A-5A-3 NMSA 1978; 


(2) alist of the providers who have executed a contract that toniphibh with Subsection E of 
Section 59A-46-13 NMSA 1978 on or before March 1; and 
(8) a description of the grievance procedures and the total number of grievances handled 
through such procedures, a compilation of the causes underlying those concer etd and a summary 
of the final disposition of those grievances, on or before March 1. . 
D. The superintendent may require such additional reports as are deemed necessary and ap- 
propriate to enable the superintendent to carry out the superintendent's duties under the Health 


Maintenance Organization Law. 


History: 1978 Comp., § 59A-46-9, enacted by Laws 
1993, ch. 266, § 9; 2014, ch. 59, § 51. 

Repeals and reenactments, — Laws 1998, ch. 266, § 
43 repealed former 59A-46-9 NMSA 1978, as amended by 
Laws 1986, ch, 51§:3, and Laws 1993, ch. 266, § 9 enacted 
a new section, effective January 1, 1994. 

The 2014 amendment, effective July 1, 2014, required 
insurers to annually file a statement of financial condi- 
tion and transactions and a risk-based capital report; in 


Subsection C, Paragraph (1), deleted "audited financial 
statements as of the end of the preceding calendar year 
on or before June 1 or within one hundred twenty days 
following the end of its fiscal year, whichever is later" and 
added the current language of the paragraph. 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch, 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


59A-46-10. Information to enrollees or subscribers. 


A. A health maintenance organization shall provide to its subscribers or to its group contract 
holders for distribution to subscribers a list of providers upon enrollment and re-enrollment. 

B. Every health maintenance organization shall notify its subscribers within thirty days of 
any material change in the operation of the organization that will affect the service to subscribers 


directly. 


C. An enrollee ‘shall be notified in writing by the health maintenance organization of the termi- 
nation of any designated primary care provider who provided health care services to that enrollee. 
The health maintenance organization shall provide assistance to the ‘enrollee in transferring to 


another participating primary care provider. 


D. The health maintenance organization shall provide to subscribers information on how services 
may be obtained, where additional information on access to services may be obtained and a number 
where the enrollee may contact the health maintenance organization at no cost to the enrollee. 


History: 1978 Comp., § 59A-46-10, enacted by Laws 
1993, ch. 266, § 10. 

Repeals and reenactments. — Laws 1998, ch. 266, § 
43 repealed former 59A-46-10 NMSA 1978, as enacted by 


59A-46-11. Grievance procedures. 


Laws 1984, ch. 127, § 857, related to a complaint system, 
and Laws 19938, ch. 266, § 10 enacted a new section, effec- 
tive January 1, 1994, 


A, Every health maintenance organization shall establish tee maintain a grievance proce- 
dure that has been approved by the superintendent to provide procedures for the resolution of 
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grievances initiated by enrollees. The health maintenance organization shall maintain records 
regarding grievances received since the date of its last examination of such grievances. 
B. The superintendent or his designee may examine such grievance procedures and records. 


History: 1978 Comp., § 59A-46-11, enacted by Laws by Laws 1984, ch. 127, § 858, related to investments, and 


1993, ch. 266, § 11. Laws 1993, ch. 266, § 11 enacted a new section, effective 
-Repeals and reenactments, — Laws 1993, ch. 266, January 1, 1994. 


§ 43 repealed former 59A-46-11 NMSA 1978, as enacted 


59A-46-12. Investments. 


With the exception of investments made in accordance with Paragraph (1) of Subsection A of 
Section 59A-46-5 NMSA 1978, the funds of a health maintenance organization shall be invested 
only in accordance with Chapter 59A, Article 9 NMSA 1978 and such regulations as the super- 
intendent may promulgate consistent with that article and the provisions of the Health Mainte- 
nance Organization Law. 


History: 1978 Comp., § 59A-46-12, enacted by Laws Laws 1984, ch, 127, § 859, related to trust deposits, and 
1998, ch. 266,§12. ° "Laws 1993, ch. 266, § 12 enacted a new section, effective 
Repeals and reenactments. — Laws 1993, ch, 266, § January, 1, 1994. 
43 repealed former 59A-46-12 NMSA 1978, as enacted by 


59A-46-13. Protection against insolvency. 


A. Health maintenance organizations shall be subject to the following net worth require- 
ments: 

(1) before any certificate of aurea | is issued to a health maintenance organization, it 
shall have an initial net worth of one million five hundred thousand dollars ($1,500,000) and shall 
thereafter maintain the minimum net worth required under Paragraph (2) of this subsection; 

(2) except as provided in Paragraphs (3) and (4) of this subsection, every health mainte- 
nance organization shall maintain a minimum net worth equal to the greater of: 

(a) one million dollars ($1,000,000); 

(b) two percent of annual premium revenues as reported on the most recent annual 
financial statement filed with the superintendent. on the first one hundred fifty million dollars 
($150,000,000) of premium revenues and one percent of annual premium on the premium in ex- 
cess of one hundred fifty million dollars ($150,000,000); 

(c) an amount equal to the sum of three months uncovered health care expenditures 
as reported on the most recent financial statement filed with the superintendent; or 

(d) an amount equal to the sum of: 1) eight percent of annual health care expendi- 
tures for enrollees under prepaid contracts except those paid on a capitated basis or managed 
hospital payment basis as reported on the most recent financial statement filed with the superin- 
tendent; and 2) four percent of annual hospital expenditures for enrollees under prepaid contracts 
paid on a capitated basis and a managed hospital payment basis as reported on the most recent 
financial statement filed with the superintendent; 

(3) a health maintenance organization licensed before the effective date of Chapter 59A, 
Article 46 NMSA 1978 shall maintain a minimum net worth of: 

) (a) twenty-five percent of the amount required by Paragraph (2) of this subsection by 
December 31, 1994; 

(b) fifty percent of the amount required by Paragraph (2) of this subsection by Decem- 
ber 31, 1995; 

(c) seventy-five percent of the amount required by paneer (2) of this subsection by 
Dasenthe 31, 1996; and 

(d) one hundred percent of the amount required by Bsa duty (2) of this subsection 
by December 31; 1997; and 

(4) in determining net worth for the purposes of Paragraph (3) of this subsection: 
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(a) no debt shall be considered fully subordinated unless the subordination clause is 
in a form acceptable to the superintendent and any interest. obligation omens to the repayment 
of any subordinated debt must be similarly subordinated; 


(b) the interest expenses relating to the repayment of any eg subordinated debt | 


shall be considered covered expenses; . 
~ (c) any debt incurred by a surplus note meeting the requirements of Section BOA. 
34-23 NMSA 1978, and otherwise acceptable to the superintendent, shall not be. considered a li- 
ability and shall be recorded as equity; and 
(d) preferred stock shall not be considered debt. 
B. Health maintenance organizations shall be subject to the following déposit requiréments: 

(1) unless otherwise provided below, each health maintenance organization shall deposit 
with the superintendent or, at the discretion of the superintendent, with any organization or 
trustee acceptable to him through which a custodial or controlled account is utilized, cash, securi- 
ties or any combination of these or other measures that are acceptable to him that at all times 
shall have a value of not less than three hundred thousand dollars ($300,000); 

(2) a health maintenance organization that is in operation on the effective date of this 
section shall make a deposit equal to one hundred fifty thousand dollars ($150,000) and, in the 
second year, the amount of the additional deposit for a health maintenance organization that is in 
operation on the effective date of this section shall be equal to one hundred fifty thousand dollars 
($150,000), for a total of three hundred thousand dollars ($300,000); 

(3) the deposit shall be an admitted asset ae the health maintenance organization in the 
determination of net worth; 

(4) all income from deposits shall be an asset of the organization, but a health mainte- 
nance organization that has made a’securities deposit may withdraw that’ deposit or any part 
thereof after making a substitute deposit of cash, securities or any CORINIAMOF of these or other 
assets of equal amount and value; 

(5) any securities deposited pursuant to the provisions of this gintvctiguities shall be approved 
by the superintendent before being deposited or substituted; | 

(6) ‘the deposit shall be used to protect the interests of the health maintansdtice organiza- 
tion's enrollees and to assure continuation of health care services to enrollees of a health mainte- 
nance organization that is in rehabilitation or conservation; 

(7) the superintendent may use a deposit made pursuant to the provisions of this subsec- 
tion for administrative costs directly attributable to a receivership or liquidation; and if the health 
maintenance organization is placed in receivership or liquidation, the Sr shall be an asset 
subject to the provisions of the applicable liquidation law; and . | 

(8) the superintendent may reduce or eliminate the deposit eater if the health 
maintenance organization deposits with the state treasurer, insurance superintendent or other of- 
ficial body of the state or jurisdiction of domicile for the protection of all subscribers and enrollees, 
wherever located, of such health maintenance organization, cash, acceptable securities or surety, 
and delivers to the superintendent a certificate to such effect, duly then aeeed by the pind ca 
ate state official holding the deposit. 

C. «Every health maintenance organization shall include when determining linbilitiod an 
amount estimated in the aggregate to provide for: Pot id iste feionead 

(1). any unearned premium; 

(2) the payment of all claims for health care erin ds tae that have been ineereds weiiethyer 
reported or unreported, which are unpaid and for which the health maintenance Cnganize tion, is 
or may be liable; 

(3) the expense of adjustment or settlement of the claims described in Paragraph @) of 
this subsection; and 

(4). contract liabilities for continuation of coverage or conversion oe not covered by nue 
ture premiums or hold harmless agreements. 

D.. Liabilities described in Subsection C of this section shall be computed in accordant ite 
regulations adopted by the superintendent upon reasonable consideration of the ascertained expe- 
rience and character of the health maintenance organization: 
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EK. Every contract between a health maintenance organization and a participating provider of 
health care services shall be in writing and shall set forth that in the event the health mainte- 
nance organization fails to pay for health care services as set forth in the contract, the subscriber 
or enrollee shall not be liable to the provider for any sums owed by the health maintenance orga- 
nization: In the event that the participating provider contract has not been reduced to writing or 
the contract fails to contain the required prohibition, the participating provider shall not collect or 
attempt to collect from the subscriber or enrollee sums owed by the health maintenance organiza- 
tion. No participating provider or agent, trustee or assignee thereof, may maintain any action at 
law against a subscriber or enrollee to collect sums owed by the health maintenance organization. 

F. The superintendent shall require that each health maintenance organization have a plan for 
handling insolvency that allows for continuation of benefits for the duration of the contract period 
for which premiums have been paid and continuation of benefits to members who are confined on 
the date of insolvency in an inpatient facility until their discharge or expiration of benefits. In 
considering the plan, the superintendent may require: 

(1) insurance to cover the expenses to be paid for continued benefits after an insolvency; 

(2) provisions in provider contracts that obligate the provider to provide services for the 
duration of the period after the health maintenance organization's insolvency for which premium 
payment has been made and until the enrollees' discharge from inpatient facilities; 

(3) insolvency reserves; 

(4) acceptable letters of credit; or 

(5) any other arrangements to assure that benefits are continued as specified above. 

G. An agreement to provide health care services between a provider and a health maintenance 
organization shall require that if the provider terminates the agreement, the provider shall give 
the organization at least sixty days' advance notice of termination. 


History: 1978 Comp., § 59A-46- 18, enacted by Laws ANNOTATIONS 
1998, ch. 266, § 13. . 
Recompilations. — Laws 1993, ch. 266, § 31 recom- Am. Jur. 2d, A.L.R. and C.J.S, references. re Right 
piled former 59A-46-13 NMSA 1978, as avnetod by Laws of provider of health or medical services, as assignee of 
1984, ch. 127, § 860, relating to prohibited practices, as claim under ERISA (Employment Retirement Income Se- 
59A-46-34 NMSA 1978, effective January 1, 1994. curity Act of 1974), to maintain action against plan payor, 


133 A.L.R. Fed. 109. 


59A-46-14. Uncovered expenditures insolvency deposit. 


A. If at any time uncovered expenditures exceed ten percent of total health care expenditures, 
a health maintenance organization shall place an uncovered expenditures insolvency deposit with 
the superintendent, with any organization or trustee acceptable to the superintendent through 
which a custodial or controlled account is maintained, cash or securities that are acceptable to 
the superintendent. Such deposit shall at all times have a fair market value in an amount of one 
hundred twenty percent of the health maintenance organization's outstanding liability for uncov- 
ered expenditures for enrollees in this state, including incurred but not reported claims, and shall 
be calculated as of the first day of the month and maintained for the remainder of the month. Ifa 
health maintenance organization is not otherwise required to file a quarterly report, it shall file a 
report within forty-five days of the end of the calendar quarter with information sufficient to dem- 
onstrate compliance with this subsection. 

B. The deposit required under Subsection A of this section is in addition to the deposit nauiteed 
under Section 59A-46-13 NMSA 1978 and is an admitted asset of the health maintenance orga- 
nization in the determination of net worth. All income from such deposits or trust accounts shall 
be assets of the health maintenance organization and may be withdrawn from a deposit or ac- 
count quarterly with the approval of the superintendent. 

C.. A health maintenance organization that has made a deposit may withdraw na depobih or 
any part of the deposit if a substitute deposit of cash or securities of equal amount and value is 
made, the fair market value of the deposit exceeds the amount of the required deposit, or the re- 
quired deposit under Subsection A of this section is reduced or eliminated. Deposits, substitutions 
or withdrawals may be made only with the prior written approval of the superintendent. 
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D. The deposit required under Subsection A of this section»is in trust and may be used only 
as provided under this section. The superintendent may use the deposit of an insolvent health 
maintenance organization for administrative costs associated with administering the deposit:and. 
payment of claims of enrollees of this state-for uncovered expenditures in-this state. Claims for 
uncovered expenditures:shall be paid on:a pro rata, basis based on:assets available to pay such 
ultimate liability for incurred expenditures: Partial distribution may be made pending final distri- 
bution. Any amount of the deposit remaining een be pay into the remaniguen or receivership of 
the health maintenance organization. 

E... The superintendent may by regulation aaron” the etime, manner ans faved for Plone claims 
under Subsection D of this:section; 

F, . The:superintendent may by regulation or order require stony nila tetiees evieide aida to 
file annual, quarterly or more frequent reports as he deems necessary to demonstrate compliance 
with this section. The superintendent may require that the reports include miniog for uncovered: 
expenditures as well as an audit opinion. 


History: 1978 Comp., § 59A-46-14, enacted by Laws | Laws 1984, ch. 127; § 861, related to regulation of agents, 
19938, ch. 266, § 14. , and Laws 1998, ch, 266, § 14. enacted section, effective 
Repeals and reenactments. — Laws 1993, ch. 266, § January 1, 1994. 
43 repealed former 59A-46-14 NMSA 1978, as énacted by 


59A-46-15. Enrollment period; raRlacemeDh: coverage in the event of 
insolvency. 


A. In the event of an insolvency of a health maintenance organization, upon order of the super- 
intendent, all other carriers that participated in the enrollment process with the insolvent health 
maintenance organization at a group's last regular enrollment period shall offer such group's en- 
rollees of the insolvent health maintenance organization a thirty-day enrollment period commenc- 
ing upon the date of insolvency. Each carrier shall offer such enrollees of the insolvent health 
maintenance organization the same coverages.and rates that it had offered to the enrollees of the 
group at its last regular enrollment period. 

B. Ifno other carrier had been offered to some groups enrolled in the insolvent health mainte- 
nance organization, or if the superintendent determines that the other health benefit plans lack 
sufficient health care delivery resources.to assure.that health, care services will be available and 
accessible to all of the group enrollees of the insolvent health maintenance organization, then the 
superintendent shall allocate equitably the insolvent health maintenance organization's group 
contracts for such groups among all health maintenance organizations that operate within a por- 
tion of the insolvent health maintenance organization's service area, taking into consideration the 
health care delivery resources and total membership of each health maintenance organization. 
Each health maintenance organization to which a group or groups are so allocated shall offer such 
group or groups the health maintenance organization's existing coverage that is most similar to 
each group's coverage with the insolvent health maintenance organization ‘at rates determined 
in accordance with the successor health maintenance organization's existing rating methodology. 

C. The superintendent shall also allocate equitably the insolvent health maintenance orga- 
nization's nongroup enrollees that are unable to obtain other coverage among all health mainte- 
nance organizations that operate within a portion of the insolvent health maintenance organiza- 
tion's service area, taking into consideration the health care delivery resources of each such health 
maintenance organization. Hach health maintenance organization ‘to which nongroup enrollees 
are allocated shall offer such nongroup enrollees the health maintenance organization's exist- 
ing coverage for individual or conversion coverage as determined by his type of coverage in the 
insolvent health maintenance organization at. rates determined in accordance with the successor 
health maintenance organization's existing rating methodology.. Successor health’ maintenance 
organizations that do not offer direct nongroup enrollment may aggregate all of the allocated non- 
group enrollees into one group for rating and coverage purposes. 

D. Any carrier providing replacement coverage with respect to group hospital, ictal or sur- 
gical expense or service benefits within a period of sixty:days from the date of discontinuance of 
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a prior health maintenance organization contract or policy providing such hospital; medical or 
surgical expense or service benefits shall cover immediately all enrollees who were covered validly 
under the previous health maintenance organization contract or policy at the date of discontinu- 
ance and who would otherwise be eligible for coverage under the succeeding carrier's contract, 
regardless of any provisions of the contract relating to active employment or hospital confinement 
or pregnancy. For purposes of this section "discontinuance" means the termination of the contract 
between the group:contract holder and a health maintenance organization due to the insolvency 
of the health maintenance organization, and does not refer to the termination of any agreement 
between any individual enrollee and the health maintenance organization. 

EK Except to the extent benefits for the condition would have been reduced or excluded under 
the prior carrier's contract or policy, no provision in a succeeding carrier's contract of replacement 
coverage that would operate to reduce or exclude benefits on the basis that the condition giving 
rise to benefits existed before the effective date of the succeeding carrier's contract shall be applied 
with respect to those enrollees validly covered under the prior carrier's contract or policy on the 
date of discontinuance. 


History: 1978 Comp., § 59A-46-15, enacted by Laws Laws 1984, ch, 127, § 862, related to powers of insurers, 


1993, ch. 266, § 15, and Laws 1993, ch, 266, § 15 enacted a new section, effec- 
Repeals and reenactments. — Laws 1993, ch. 266, § tive January 1, 1994. 


43 repealed former 59A-46-15 NMSA 1978, as enacted by 


59A-46-16. Filing requirements for rating information. 


A. No premium rate may be used until either a schedule of premium rates or methodology 
for determining premium rates has been filed with and approved by the superintendent. At the 
time the health maintenance organization files the rate with the superintendent it shall also file a 
schedule of benefits to which the rate applies. 

B, Either a specific schedule of premium rates, or a roster blaey for determining premium 
rates, shall be established in accordance with actuarial principles for various categories of en- 
rollees; provided that the premium applicable to an enrollee shall not be individually determined 
based on the status of the enrollee's health. A certification by a qualified actuary or other qualified 
person acceptable to the superintendent as to the appropriateness of the rates or of the use of the 
methodology, based on reasonable assumptions, shall accompany the filing #gng with adequate 
supporting information. 

C. The superintendent may disapprove any such rates, or methodology for determining rates, 
found by him to be excessive, inadequate or unfairly discriminatory, considering the benefits to be 
provided. If the superintendent disapproves such filing, he shall notify the health maintenance 
organization, specifying the reasons for his disapproval. A hearing shall be conducted within 
thirty days after a request in writing by the person filing. The schedule or methodology shall be 
deemed approved if the superintendent does not disapprove the filing within thirty days, but the 
superintendent in his sole discretion may postpone taking action for an additional thirty days as 
necessary for proper consideration of the flingast 


Hiatnces 1978 Comp., § 59A-46- 16, enacted by Laws -.. by Laws 1984, ch. 127, § 863, related to examination, and 
1993, ch. 266, § 16. Laws 1993, ch. 266, § 16 enacted a new section, effective 
Repeals and reenactments. — Laws 1998, ch. 266, January 1, 1994. 
§ 43 repealed former 59A-46-16 NMSA 1978, as enacted \ 


59A-46-17. Regulation of health maintenance organization insurance 
producers. | 


A. Requirements and procedures for licensing of health maintenance organization insurance 
producers shall be governed by the provisions of Chapter 59A, Articles 11 and 12 NMSA 1978 and 
any regulations adopted by the superintendent pertaining to those articles. 

B. None of the following shall be required to hold a health maintenance organization insurance 
producer license: 
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(1) any regular salaried officer or employee of a health maintenance organization who 
devotes substantially all of that person's time to activities other than the taking or transmitting 
of applications or membership fees or premiums:for health maintenance organization member- 
ship or who receives no commission or.other compensation directly dependent upon the business 
obtained and who does not solicit or accept from the public applications for health maintenance 
organization membership; 

(2) employers or their officers or émmployeda or the trustees of any employee benefit plan 
to the extent that such employers, officers, employees or trustees are engaged in the administra- 
tion or operation of any program of employee benefits involving the use of health maintenance 
organization memberships, if those employers, officers, employees or trustees are not compensated 
directly or indirectly by the health maintenance organization issuing the health maintenance or- 
ganization memberships; 

(8): banks or their officers and employees to the extent that such banks, officers nid em- 
ployees collect and remit charges by charging same against accounts of depositors on the “seep of 
such depositors; or 

(4) any person or the employee of any person who has contracted to provide dtataieeral 
tive, management or health care services to a health maintenance organization and who is com- 
pensated for those services by the payment of an amount calculated as a percentage of the reve- 
nues, net income or profit of the health maintenance organization, if that method of compensation 
is the sole basis for subjecting that person or the employee of the person to the provisions of the 
Health Maintenance Organization Law. 

C. The superintendent may by rule exempt certain classes of persons from the Pniicemsnt of 
obtaining a license if: 

(1) the functions.they perform do not require special competence, trustworthiness or the 
regulatory surveillance made possible by licensing; or 

(2) other existing safeguards make regulation unnecessary: 


History: 1978 Comp., § 59A-46-17, enacted by Laws in Subsection A, after "pertaining", deleted "thereto" and 
1993, ch. 266, § 17; 2016, ch. 89, § 66. added "to those articles"; and in Subsection B, Paragraph 

Repeals and reenactments. — Laws 1993, ch. 266, § (1), after "substantially all of", deleted "his" and added 
43 repealed former 59A-46-17 NMSA 1978, as enacted by "that. person’s", and in Paragraph (2), after "organization 
Laws 1984, ch. 127, § 864, related to suspension or revoca- issuing", deleted "such" and added "the". 
tion of certificate of authority, and Laws 1993, ch. 266, § 17 Severability. — Laws 2016, ch. 89, § 71 provided that 
enacted a new section, effective January 1, 1994. if any part or application of Laws 2016, ch. 89 is held in- 

The 2016 amendment, effective July 1, 2017, replaced valid, the remainder or its application to other bev roi 
"agent" with "insurance producer" throughout the section; or persons shall not be affected. 


59A-46-18. Powers of insurers. 


A. An authorized insurer may either directly or through a subsidiary or affiliate organize and 
operate a health maintenance organization under the provisions of the Health Maintenance Orga- 
nization Law. Notwithstanding any other law that may be inconsistent with the cited law, any two 
or more such insurance companies, or subsidiaries or affiliates thereof, may jointly organize and 
operate a health maintenance organization. The business of insurance is deemed to include the 
providing of health care by a health maintenance organization owned or operated by an insurer or 
a subsidiary thereof. 

B. An authorized insurer may contract with a health maintenance organization to. provide 
insurance or similar protection against the cost of care provided through health maintenance 
organizations and to provide coverage in the event of the failure of the health maintenance or- 
ganization to meet its obligations. Among other things, under such contracts the insurer may 
make benefit payments to health maintenance organizations for health care services rendered by 
providers. 


History: 1978 Comp., § 59A-46-18, enacted by Laws, Laws 1984, ch. 127, § 865, related to rehabilitation, liqui- 
1993, ch. 266, § 18. dation, or conservation of health maintenance organiza- 

Repeals and reenactments, — Laws 1993, ch: 266, g tions, and Laws 1993, ch. 266, § 18 enacted a new section, 
43 repealed former 59A-46-18 NMSA 1978, as enacted by effective January 1, 1994. 
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59A-46-19. Examinations. 


A. The superintendent may make an examination of the affairs of any health maintenance 
organization and providers with whom such organization has contracts, agreements or other ar- 
rangements as often as is reasonably necessary for the protection of the interests of the people of 
this state but not less frequently than once every three years. 

B. The superintendent may make or request the secretary of health to make an examination 
concerning the quality assurance program of the health maintenance organization and of any pro- 
viders with whom such organization has contracts, agreements or other arrangements as often as 
is reasonably necessary for the protection of the interests of the people of this state., 

C._.Every health maintenance organization and provider shall submit its books and records for 
such examinations and in every way facilitate the completion of the examination. Medical records 
of individuals and contract providers shall not be subject to such examination. For the purpose 
of examinations, the superintendent and the secretary of health may administer oaths to and ex- 
amine the officers and agents of the health maintenance organization and the principals of such 
providers concerning their business, 

D,. The expenses of examinations under this section shall be assessed against the health main- 
tenance organization being examined and remitted to the superintendent. 

E. In lieu of.such examination, the superintendent may accept the report of an examination 
made by the superintendent or secretary of health of another state. 

__F.. Examination procedures shall be governed by the applicable provisions of Chapter 59A, Ar- 

ticle 4 NMSA 1978. 


History: 1978 Comp., § 59A-46-19, enacted by Laws | by Laws 1984, ch. 127, § 866, related to regulations, and 


1998, ch. 266, § 19. Laws 1993, ch. 266, § 19 enacted a new section, effective 
Repeals and reenactments. — Laws 1993, ch. 266, January 1, 1994. 


§ 43 repealed former 59A-46-19 NMSA 1978, as enacted 


59A-46-20. Suspension or revocation of certificate of authority. 


A. Any certificate of authority issued under the provisions of the Health Maintenance Organi- 
zation Law may be suspended or revoked, and any application for a certificate of authority may be 
denied if the superintendent finds that: 

(1) the health maintenance organization is operating significantly in contravention of its 
basic organizational document or in a manner contrary to that described in any other information 
submitted under Section 59A-46-3 NMSA 1978, unless amendments to such submissions have 
been filed with and approved by the superintendent; 

(2) the health maintenance organization issues an evidence of coverage or uses a schedule 
of charges for health care services that does not comply with the requirements of Sections 59A- 
46-8 and 59A-46-16 NMSA 1978; 

~(3) the health maintenance organization does not provide or arrange for basic health care 
services; 

(4) the secretary of health has certified to the superintendent that: 

(a) the health maintenance organization does not meet the requirements of Para- 
graph (2) of Subsection A of Section 59A-46-4 NMSA 1978; or 

(b) the health maintenance organization is unable to fulfill its obligations to furnish 
health care services; 

(5) the health maintenance organization is no longer financially responsible and may rea- 
sonably be expected to be unable to meet its obligations to enrollees or prospective enrollees; 

(6) the health maintenance organization has failed to correct, within the time prescribed 
by Subsection C of this section, any deficiency occurring due to the health maintenance organiza- 
tion's prescribed minimum net worth being impaired; 

(7) the health maintenance organization has failed to implement the grievance proce- 
dures required by Section 59A-46-11 NMSA 1978 in a reasonable manner to resolve valid com- 
plaints; 
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(8) the health maintenance organization, or any person on its behalf, has engaged in 
any practice that under Chapter 59A, Article 16 NMSA 1978 is defined or prohibited as, or 
determined to be, an unfair panda of tompetrtiaa, or an unfair or wine act or practice, or 
fraudulent; 

(9) the continued siicvasioid of i health maintenance organization would be hazardous 
to its enrollees; or as 

(10) the health maintenance seeernanlida has otherwise failed substantially to comply 
with the provisions of the Health Maintenance Organization Law. 

B. In addition to or in lieu of suspefision or revocation of a certificate of authority pursuant to 
this section, the applicant or health maintenance organization may be subjected to an administra- 
tive penalty of up to five thousand dollars ($5,000) for each cause ‘for suspension or revocation, 
but if the yc is willful or intentional, the gaat alg penalty may be up to ten ett eae 
dollars ($10,000). é 

C. Whenever the superintendent finds that the net 1S maintained by any health mainte- 
nance organization subject to the provisions of the Health Maintenance Organization Law is less 
than the minimum net worth required to be maintained pursuant to the provisions of Section 59A- 
46-13 NMSA 1978, he shall give written notice to the health maintenance organization Sp the 
amount of the deficiency and require the health maintenance organization to: 

(1) file with the superintendent’ a plan for correction of the vi pr acceptable to line 
superintendent; and 

(2) correct the deficiency within ‘a reasonable time, not to exceed sixty days, unless an ex- . 
tension of time, not to exceed sixty additional days, is granted by the superintendent. 

D. A deficiency found to exist by the superintendent pursuant to the provisions of Subsec- 
tion C of this section shall be deemed an impairment, and failure to correct the impairment in 
the prescribed time shall be grounds for suspension or revocation of the certificate of authority 
of the health maintenance organization or for placing it:in conservation, rehabilitation or liq- 
uidation. 

EK. Unless allowed by the superintendent no health maintenance organization or person act- 
ing on its behalf may, directly or indirectly, renew, issue or deliver any certificate, agreement or 
contract of coverage in this state, for which a premium is charged or collected, when the health 
maintenance organization writing, such coverage is impaired, and the fact of such impairment is 
known to the health maintenance organization or to such person, However, the existence of an 
impairment shall not prevent the issuance or renewal of a certificate, agreement or contract when 
the enrollee exercises an option granted under,the plan to obtain a new, renewed or converted 
coverage. 

F. Acertificate of authority shall not be suspended o or revoked oran application a a certificate 
of authority denied or an administrative penalty imposed unless: 

(1) the suspension, revocation, denial or imposition is by written order and i is sent to the 
health maintenance organization or applicant by certified or registered mail; and 

(2) the written order states the grounds, charges or conduct.on which the suspension, Te- 
vocation, denial or imposition is based. 

G. The health maintenance organization or applicant may in writing request a hearing within 
thirty days from the date of mailing of an order suspending or revoking a certificate of authority, 
denying an application or imposing an administrative penalty. If no written request is made, such 
order shall be final upon the expiration of the thirty days. 

H, Ifthe health maintenance organization or applicant requests a hearing pursuant to the 
provisions of Subsection G of this section, the superintendent shall issue a written notice of hear- 
ing and send it to the health maintenance organization, or applicant by certified or raising mail 
stating: 

(1) aspecific time for the hearing, which may not be less than twenty nor more than thirty 
days after mailing of the notice of hearing; and 

(2) a specific place for the hearing, which may be either, in Santa Fe rere or in the 
county where the health maintenance organization's or, applicant’ s principal place of business 
is located. 
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I, After a hearing held pursuant to the provisions of Subsection H of this section or upon fail- 
ure of the health maintenance organization to appear at the hearing, the superintendent shall 
take whatever action he deems necessary based on written findings and shall mail his decision to 
the health maintenance organization or applicant. 

J. The provisions of Chapter 59A, Article 4 NMSA 1978 shall apply to proceedings under this 
section to the extent they are not in conflict with Subsection H of this section. 

K. When the certificate of authority of a health maintenance organization is eiepenided, the 
health maintenance organization shall not, during the period of such suspension; enroll any addi- 
tional enrollees except newborn children or other newly acquired dependents of existing enrollees, 
and shall not engage in any advertising or solicitation whatsoever. 

L. When the certificate of authority of a health maintenance organization is FaveKAd: that or- 
ganization shall proceed, immediately following the effective date of the order of revocation, to 
wind up its affairs, and shall conduct no further business except as may be essential to the orderly 
conclusion of the affairs of the organization. It shall engage in no further advertising or solicita- 
tion whatsoever. The superintendent may, by written order, permit such further operation of the 
organization as he may find to be in the best interest of enrollees, to the end that enrollees will be 
afforded the greatest practical opportunity to obtain continuing health care coverage. 


History: 1978 Comp., § 59A-46-20, enacted by Laws Laws 1984, ch, 127, § 867, related to administrative proce- 


19938, ch. 266, § 20. dures, and Laws 1993, ch. 266, § 20 enacted a new section, 
Repeals and reenactments. — _ Laws 1998, ch, 266, § effective January 1, 1994. 


43 repealed former 59A-46-20 NMSA 1978, as enacted by 


59A-46-21. Rehabilitation, liquidation or conservation of health 
maintenance organizations. 


A. Any rehabilitation, liquidation or conservation of a health maintenance organization shall 
be deemed to be the rehabilitation, liquidation or conservation of an insurer and shall be con- 
ducted under the supervision of the superintendent pursuant to the law governing the rehabilita- 
tion, liquidation or conservation of insurers. The superintendent may apply for an order directing 
him to rehabilitate, liquidate or conserve a health maintenance organization upon any one or more 
grounds set out in Chapter 59A, Article 41 NMSA 1978 or when in his opinion the continued op- 
eration of the health maintenance organization would be hazardous either to the enrollees or to 
the people of this state. Enrollees shall have the same priority in the event of liquidation or reha- 
bilitation as the law provides to policyholders of an insurer. 

B. For purpose of determining the priority of distribution of general assets, claims of enroll- 
ees and enrollees' beneficiaries shall have the same priority as established by Subsection C of 
Section 59A-41-44 NMSA 1978 for policyholders and beneficiaries of insureds of insurance com- 
panies. If an enrollee is liable to any provider for services provided pursuant to and covered by 
the health care plan, that liability shall have the status of an enrollee claim for distribution of 
general assets. 

C. Any provider who is obligated by statute or agreement to hold enrollees harmless from li- 
ability for services provided pursuant to and covered by a health care plan shall have a priority of 
* distribution of the general assets immediately following that of enrollees and enrollees’ beneficia- 
ries as described in Subsection B of this section and immediately preceding the priority of distri- 
bution described in Subsection D of Section 59A-41-44 NMSA 1978. 


History: 1978 Comp., § 59A-46-21, enacted by Laws Laws 1984, ch. 127, § 868, related to fees, and Laws 1993, 
1993, ch, 266, § 21. ch. 266, § 21 enacted a new section, effective January 1, 
Repeals and reenactments. — Laws 1993, ch. 266, § 1994, 


43 repealed former 59A-46-21 NMSA 1978, as: enacted by 


59A-46-22. Summary orders and supervision. 


A. Whenever the superintendent determines that the financial condition of any health main- 
tenance organization is such that its continued operation might be hazardous to its enrollees, 
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creditors or the general public, or that it has violated any provision of the Health Maintenance 
Organization Law, he may, after notice and hearing, order the health maintenance organization to 
take such action as may be reasonably necessary to rectify such condition or mnie ioe including 
but not limited to one or more of the following: 

(1). reduce the total amount of present and potential liability for benefits by reinsurance or 
other method acceptable to the superintendent; ; ot 4 

(2) »reduce the volume of new business being accepted; 

(3) reduce expenses by specified methods; 

(4). suspend or limit the writing of new business for a period of time; 

(5) increase the health maintenance organization's capital and surplus by contribu: 
tion; or 

(6) take such other steps as the superintendent may dieiis appropriate uridles the circum- 
stances, including suspension or revocation of the certificate or authority or assessment of admin- 
istrative penalties as provided in Section 59A-46-20 NMSA 1978. 

B. For purposes of this section, the-violation by a health maintenance organization of any law 
of this state to which such health maintenance organization is subject shall be deemed a violation 
of the provisions of the Health Maintenance Organization Law. . 

C. The superintendent is authorized to make rules and regulations eaTCk uniform standarde 
and criteria for early warning that the continued operation of any health maintenance organiza- 
tion might be hazardous to its enrollees, creditors or the general public and setting standards for 
evaluating the financial condition of any health maintenance organization, which standards shall 
be consistent with the purposes expressed in Subsection A of this section. 

D. The remedies and measures available to the superintendent under this section shall be in 
addition to, and not in liew of, the remedies and measures available to the pil under 
the provisions of Chapter 59A, Article 41 NMSA 1978. 


Repeals. — Laws 1991, ch. 9 8 45 repealed former 59A- 
46-22) NMSA.1978, as amended by Laws 1988, ch. 75, a 8 
relating to premium tax, effective July 1, 1993. 


History: Laws 1993, ch. 266, § 22. 


59A-46-22.1. Repealed. iy | at si 103 


Repeals. — Laws 1991, ch. 9, § 45 repealed 59A-46-22.1 
NMSA 1978, as enacted by Laws 1988, ch. 75, § 2, relating 
to supplemental premium tax, effective July 1, 1993. For 


59A-46-23. Regulations. 


provisions of former section, see the 1990 NMSA 1978 on, 


NMOneSource.com. 


co 


The superintendent may, after notice and hearing, adopt and promulgate reasonable rules and 
regulations as are necessary or proper to carry out the provisions of the Health, Maintenance Or- 


ganization Law. 


History: 1978 Comp., § 59A-46-23, enacted by Laws 
1993, ch. 266, § 23. 

Repeals and reenactments. — Laws 1993, ch. 266; 
§ 43 repealed former 59A-46-23 NMSA 1978, as enacted 


59A-46-24. Fees. 


by Laws 1984, ch. 127, § 870, related to penalties and en- 
forcement, and Laws 1993, ch. 266, § 23 enacted a new 
section, effective January 1, 1994: k: 


‘ 


Every health maintenance organization subject to the provisions of the Health Maintenance 
Organization Law shall pay to the superintendent all applicable fees specified in Section 59A-6-1 


NMSA 1978. 


History: 1978 Comp., § 59A-46-24, enacted by Laws 
1993, ch. 266, § 24. 

Repeals and reenactments. — Laws 1993, ch. 266, § 
43 repealed former 59A-46-24 NMSA 1978, as amended 


. by Laws 1991, ch. 111, § 14; related to statutory construc- 


tion and relationship to other laws, and Laws 1998, ch. 
266, § 24 enacted a new section; effective January. 1, 1994. 
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59A-46-25. Penalties and enforcement. 


A. The superintendent may, in lieu of suspension or revocation of a certificate of authority 
pursuant to the provisions of Section 59A-46-20 NMSA 1978, levy an administrative penalty in an 
amount up to five thousand dollars ($5,000), except that if the violation is willful or intentional, 
the administrative penalty may be up to ten thousand dollars ($10,000). The superintendent may 
augment this penalty by an amount equal to the sum that he calculates to be the damages suf- 
fered by enrollees or other members of the public. 

B. If the superintendent shall for any reason have cause to believe that any violation of the 
provisions of the Health Maintenance Organization Law has occurred or is threatened, the super- 
intendent may give notice to the health maintenance organization and to the representatives, or 
other persons who appear to be involved in such suspected violation, to arrange a conference with 
the alleged violators or their authorized representatives for the purpose of attempting to ascertain 
the facts relating to such suspected violation and, in the event it appears that any violation has 
- occurred or is threatened, to arrive at an adequate and effective means of correcting or preventing 
such violation. 

C. A conference arranged under the provisions of Subsection B of this section shall not be 
governed by any formal procedural requirements, and may be conducted in such manner as the 
superintendent may deem appropriate under the circumstances. 

D. The superintendent may issue an order directing a health maintenance organization or a 
representative of a health maintenance organization to cease and desist from engaging in any act 
or practice in violation of the provisions of the Health Maintenance Organization Law. Within 
thirty days after service of the cease and desist order, the respondent may request a hearing on the 
question of whether acts or practices in violation of that law have occurred. Such hearings shall be 
governed by the provisions of Chapter 59A, Article 4 NMSA 1978. 

E. «In the case of any violation of the provisions of the Health Maintenance Organization Law, 
if the superintendent elects not to issue a cease and desist order, or in'the event of noncompliance 
with a cease and desist order issued pursuant to Subsection D of this section, the superintendent 
may institute a proceeding to obtain injunctive or other appropriate relief in the Santa Fe oe 
district court. 

F. Notwithstanding any other provisions of the Health Maintenance Organization Law, if a 
health maintenance organization fails to. comply with the net worth requirement of that law, the 
superintendentiis authorized to take appropriate action to assure that the continued operation of 
the health maintenance organization will not be hazardous to its enrollees. 


History: 1978 Comp., § 59A-46-25, enacted by Laws Laws 1984, ch. 127, § 872, related to filings and reports as 
1993, ch. 266, § 25. public documents, and Laws 1993, ch,.266, § 25 enacted a 
Repeals and reenactments. — Laws 1993, ch. 266, § new section, effective January 1, 1994, 
43 repealed former 59A-46-25 NMSA 1978, as enacted by 


59A-46-26. Filings and reports as public documents. 


All applications, filings and reports required under the Health Maintenance Organization Law 
shall be treated as public documents, except those that are trade secrets or privileged or confiden- 
tial quality assurance, commercial or financial information, other than any annual financial state- 
ment that may be required under Section 59A-46-9 NMSA 1978. 


History: 1978 Comp., § 59A-46-26, enacted by Laws by Laws 1984, ch. 127, § 873, related to confidentiality of 
1993, ch. 266, § 26. health information, and Laws 1998, ch. 266, § 26 enacted 
Repeals and reenactments. — Laws 1993, ch. 266, a new section, effective January 1, 1994. 
§ 43 repealed former 59A-46-26 NMSA 1978, as enacted 
59A-46-26.1. Employer utilization and loss experience availability. 


Employer claims information, including utilization and loss experience under health insurance 
provided under Chapter 59A, Article 46 NMSA 1978 shall be made available by the carrier only 
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upon the written request of and to employers of enrollees with such coverage within thirty days of 
an employer's written request for such information to the carrier, provided the employer's cover- 
age extends to no less than twenty-five individual ‘enrollees, regardless of whether family coverage 
is included. Each carrier shall provide to the employer claims information that provides sufficient 
detail, subject to state and federal privacy laws, to enable the employer to obtain and Sli 
rates from multiple carriers or establish a plan of self-insurance. 


History: Laws 2003, ch. 252, § 4; 2007, ch. 53, § 2. to employers to permit the employer to obtain and com- 


‘The 2007 amendment, effective June 15, 2007, re- pare group health care rates and coverage from other car- 
quired insurers to provide claims experience information riers, 


59A-46- 27. Confidentiality of medical baat ORI OETA and limitation of 
liability. 


A.. Any data or information pertaining to the diagnosis, treatment or health of any enrollee or 
applicant obtained from such person or from any provider by any health maintenance organiza- 
tion shall be held in confidence and shall not be disclosed to any person except: 

(1). to the extent that it may be necessary to carry out the purposes at the Health Mainte- 
nance Organization Law; 

(2) upon the express consent of the enrollee or applicant; 

(3) pursuant to statute or court order for the production of evidence or the discovery 
thereof; or ites 
(4) in the event of.claim or litigation between such person and the health maintenance 
organization in which such data or information is pertinent. 

B. A health maintenance organization shall be entitled to claim any statutory lei 
against disclosure of information described in Subsection A of this section that the provider who 
furnished the information to the health maintenance organization is entitled to claim. 

C. A person who, in good faith and without malice, takes any action or makes any dealin 
or recommendation as a member, agent or employee of a health care review committee or who 
furnishes any records, information or assistance to such a committee shall not be subject to:li- 
ability for civil damages or any legal action in consequence of such action; nor shall the health 
maintenance organization that established such committee or the officers, directors, employees 
or agents of such health maintenance organization be liable for the activities of any such person. 
The provisions of this subsection do not relieve any person of liability arising from treatment of 
a patient. 

D. The information considered by a health care review committee and the records of their ac- 
tions and proceedings shall be confidential and not subject to subpoena or order to produce except 
in proceedings before the appropriate state licensing or certifying agency, or in an appeal, if per- 
mitted, from the committee's findings or recommendations. No member of a health care review 
committee, or officer, director or other member of a health maintenance organization or its staff 
engaged in assisting such committee, or any person assisting or furnishing information to such 
committee may be subpoenaed to testify in any judicial or quasi-judicial proceeding if such sub- 
poena is based solely on such activities. 

EK. Information considered by a health care review committee and the records of its actions and 
proceedings that are used pursuant to Subsection D of this section by a state licensing or certify- 
ing agency or in an appeal shall be kept confidential and shall be subject to the same provision 
concerning discovery and use in legal actions as are the original information and records in the 
possession and control of a health care review committee. 

F. To fulfill its obligations under Section 59A-46-7 NMSA 1978, the health maintenance: orga- 
nization shall have access to treatment records and other futon beror pertaining to the diagnosis, 
treatment or health status of any enrollee. 


History: 1978 Comp., § 59A-46-27, enacted by Laws 1984, ch. 127, § 874, relating to coverage for newly born 
1993, ch. 266, § 27, children, as 59A-46-38 NMSA 1978, effective January 1, 
Recompilations. — Laws 1993, ch, 266, § 31, recom- 1994, 
piled former 59A-46-27 NMSA 1978, as enacted by Laws 
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59A-46-28. Authority to contract. 


The secretary of health, in carrying out his obligations as requested by the superintendent un- 
der the provisions of the Health Maintenance Organization Law, may contract with qualified per- 
sons to make recommendations concerning the determinations required to be made by him, which 
recommendations may be accepted in full or in part or rejected entirely. 


History: 1978 Comp., § 59A-46-28, enacted by Laws 1984, ch. 127, § 875 relating to a requirement for mater- 
19938, ch. 266, § 28. nity transport coverage, as 59A-46-39 NMSA 1978, effec- 
Recompilations. — Laws 1993, ch. 266, § 31, recom- tive January 1, 1994. 


piled former 59A-46-28 NMSA 1978, as enacted by Laws 


59A-46-29. Health maintenance organizations; contract or 
certificate provisions relating to individuals who 
are eligible for medical benefits under the medicaid 
program. 


A. Each individual or group contract or certificate that is delivered, issued for delivery or re- 
newed in this state shall include provisions that require any indemnity benefits payable by a 
health maintenance organization on behalf of an enrollee under the contract or ‘certificate to be 
paid to the human services department when: 

(1) the human services department has paid or is paying benefits on behalf of the enrollee 
under the state's medicaid program pursuant to Title XIX of the federal Social Security Act, 42 
U.S.C, 1396, et seq.; . 

(2) payment for the services in question has been made by the human services department 
to the medicaid provider; and 

(3) the health maintenance organization is notified that the enrollee receives benefits un- 
der the medicaid program and that any indemnity benefits payable by the health maintenance 
organization must be paid directly to the human services department. 

B. The notice required under Paragraph (3) of Subsection A of this section may be accom- 
plished through an attachment to the claim by the human services department for any indemnity 
benefits payable by the health maintenance organization when the claim is first submitted by the 
human services department to the health maintenance organization. 

C. Notwithstanding any other provisions of law, checks in payment for claims for any indem- 
nity benefits payable by a health maintenance organization pursuant to any individual or group 
contract or certificate for health care services provided to persons who are also eligible for benefits 
under the medicaid program and provided by medical providers not contracting with the health 
maintenance organization shall be made payable to the provider. The health maintenance orga- 
nization may be notified that the enrollee is eligible for medicaid benefits through an attachment 
to the claim by the provider for health maintenance organization benefits when the claim is first 
submitted by the provider to the health maintenance organization. 

D. No health maintenance organization group or individual contract or certificate delivered, is- 
sued for delivery or renewed in this state on or after the effective date of this section shall contain 
any provision denying or limiting health maintenance organization benefits because services are 
rendered to an enrollee who is eligible for or who has received medical assistance under the med- 
icaid program of this state. 

E. To the extent that payment for covered expenses has been made pursuant to the state med- 
icaid program for health care items or services furnished to an individual, in any case where a 
health maintenance organization has a legal liability to make payments, the state is considered to 
have acquired the rights of the individual to payment by the health maintenance organization for 
those health care items or services. 


History: 1978 Comp., § 59A-46-34, enacted by Laws Recompilations. — Laws 1993, ch. 266, § 31, recom- 
1989, ch, 183, § 6; recompiled as 1978 Comp., § 59A- piled former 59A-46-29 NMSA 1978, as enacted by Laws 
46-29 by Laws 1998, ch. 266, § 31; 1994, ch. 64, § 8. 1984, ch, 127, § 876, relating to a home health care service 
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option requirement, as 59A-46-40 NMSA 1978, effective The 1994 amendment, effective July 1, 1994, added 
January 1, 1994. Subsection E. 
Cross references. — For the Minimum Healthcare 


Protection Act, see 59A-23B-1 NMSA 1978. 


My 


59A-46-30. Statutory construction and relationship to other laws. 


A. The provisions of the Insurance Code [Chapter 594 NMSA 1978] other than Chapter 59A, 
Article 46 NMSA 1978 shall not apply to health maintenance organizations except as expressly 
provided in the Insurance Code and that article. To the extent reasonable and not inconsistent 
with the provisions of that article, the following articles and provisions of the Insurance Code shall 
also apply to health maintenance organizations and their promoters, sponsors, directors, officers, 
employees, agents, solicitors and other representatives. For the purposes of such applicability, a 
health maintenance organization may. therein be referred: to as an,"insurer": 

(1) Chapter 59A, Article 1 NMSA 1978; 

(2) Chapter 59A, Article 2 NMSA 1978; 

(3) Chapter 59A, Article 4 NMSA 1978; 

(4) Subsection C of Section 59A-5-22 NMSA 1978; 

(5) Sections 59A-6-2 through 59A-6-4 and 59A-6-6 NMSA 1978; 

(6) Chapter 59A, Article 8 NMSA 1978; 

(7) Chapter 59A, Article 10 NMSA 1978; 

(8) Chapter 59A, Article 16 NMSA 1978; 

(9) the Domestic Abuse Insurance Protection Act, [59A-16B- 1 to 59A-16B-10 NMSA 1978]; 

(10) the Insurance Fraud Act [Chapter 59A, Article 16C NMSA 1978]; 

(11) Chapter 59A, Article 18 NMSA 1978; 

(12) the Policy Language Simplification Law [59A-19-1 to 59A-19-7 NMSA 1978]; 

(13) Section 59A-22-14 NMSA 1978; 

(14) the Health Insurance Portability Act [Chapter 59A, Article 23E NMSA 197 8]; 

(15) Sections 59A-34-2, 59A-34-7 through 59A-34-13, 59A-34-17, 59A-34-23, 59A-34-33, 
59A-34-36, 59A-34-37, 59A-34-40 through 59A-34-42 and 59A-34-44 through 59A-34-46 NMSA 
1978; : . 
(16) the Insurance Holding Company Law [Chapter 59A, Article 37 NMSA 1978]; 

(17) the Patient Protection Act [Chapter 59A, Article 57 NMSA 1978]; and 
(18) the Surprise Billing Protection Act [59A-57A-1 to 59A-57A-13 NMSA 1978]. 

B. Solicitation of enrollees by a health maintenance organization granted a certificate of au- 
thority, or its representatives, shall not be construed as violating any provision of law relating to 
solicitation or advertising by health professionals, but health professionals shall be individually 
subject to the laws, rules and ethical provisions governing their individual professions. 

C. Any health maintenance organization authorized under the provisions of the Health Main- 
tenance Organization Law shall not be deemed to be practicing medicine and shall be exempt from 
the provisions of laws relating to the practice of medicine. | 


History: 1978 Comp.,, § 59A-46-30, enacted by Laws ~AC3) crate A(15), added new Paragraph A(14) and 


1993, ch. 266, § 29; 1997, ch. 248,'§ 2; 1998, ch. 107, redesignated former Paragraphs A(16) through A(18) as 
§ 13; 1999, ch. 289, § 84; 2001, ch. 297, § 5; 2009, ch. Paragraphs A(15) through A(17), respectively, and’ added 
212, § 4; 2021, ch. 108, § 26, » | anew Paragraph A(18), 
Recompilations. — Laws 1993, ch, 266, § 31, recom- The 2009 amendment, effective June 19, 2009, added 
piled former 59A-46-30 NMSA 1978, as enacted by Laws Paragraph (14) of Subsection A. 
1984, ch. 127, § 876.1, relating to continuation of coverage The 2001 amendment, effective June 15, 2001, in Sub- 
and conversion rights, as 59A-46-32 NMSA 1978, effective section A, substituted "Policy Language Supplication Act" 
January 1, 1994. for "Chapter 59A, Article 19 NMSA 1978" in Pargraph 
The 2021 amendment, effective July 1, 2021, revised (11), deleted former Paragraph and (12), which listed Sec- 
the list of articles and provisions of the Insurance Code tion 59A-22-2.1, redesignated former Paragraph (13) as 
that also apply to health maintenance organizations; (12), inserted current Paragraph (13), substituted "the 
and in Subsection A, deleted Paragraph A(8) and redes- Minimum Healthcare Protection Act" for "Chapter 59A, 


ignated former Paragraph A(9) as Paragraph A(8), added Article 283B NMSA 1978" in Paragraph (14), and substi- 
new Paragraphs A(9) and A(10) and redesignated former tuted "The Insurance Holding Company Law" for "Chap- 
Paragraphs A(10) through A(12) as Paragraphs A(11) ter 59A, Article 37 NMSA 1978" in Paragraph (16), 
through A(13), respectively, deleted former Paragraphs u 
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The 1999 amendment, effective June 18, 1999, in 
Subsection A deleted Paragraph (3) which read "Chap- 
ter 59A, Article 3 NMSA 1978", added Paragraph (12), and 
redesignated the remaining paragraphs accordingly, and 
in Paragraph (15) deleted "59A-34-9" and inserted "59A- 
34-2, 59A-34-7", "59A-34-33", and "59A-34-40 through 
59A-34-42 and 59A-34-44 through 59A-34-46". 


59A-46-31. Coordination of benefits. 


HEALTH MAINTENANCE ORGANIZATIONS 


59A-46-32 


The 1998 amendment, effective July 1, 1998, added 
Paragraph A(13), redesignated the following paragraphs 
accordingly, and added Paragraph A(17). 

The 1997 amendment, effective June 20, 1997, made 
a stylistic change in the second sentence in Subsection A 
and inserted "59A-34-17" in Paragraph A(14), 


A. Health maintenance organizations are permitted, but not required, to adopt coordination of 
benefits provisions to avoid overinsurance and to provide for the orderly payment of claims when 
a person is covered by two or more group health insurance or health care plans. 

B. If health maintenance organizations adopt coordination of benefits, the provisions shall be 
consistent with the coordination of benefits provisions that are in general use in the state for coor- 
dinating coverage between two or more group health insurance or health care plans. 

C. To the extent necessary for health maintenance organizations to meet their obligations as 
secondary carriers under the regulations established by the superintendent, health maintenance 
organizations shall make payments for services that are: 

(1) received from non-participating providers; 


(2) provided outside their service areas; or 


(3) not covered under the terms of their group contracts or evidence of coverage. 


History: 1978 Comp., § 59A-46-31, enacted by Laws 
1993, ch. 266, § 30. 
Repeals and reenactments. — Laws 1993, ch. 266, § 


Laws 1984, ch. 127, § 877, related to contractual relations, 
and Laws 1993, ch. 266, § 30 enacted a new Section, effec- 
tive January 1, 1994, 


43 repealed former 59A-46-31 NMSA 1978, as enacted by 


59A-46-32. Continuation of coverage and conversion rights; health care 
plans, 


A. Every individual or group contract entered into by a health maintenance organization and 
that is delivered, issued for delivery or renewed in this state on or after January 1, 1985 shall 
provide covered family members of subscribers the right to continue such coverage through a 
converted or separate contract upon the death of the subscriber or upon the divorce, annulment or 
dissolution of marriage or legal separation of the spouse from the subscriber. Where a continua- 
tion of coverage or conversion is made in the name of the spouse of the subscriber, such coverage 
may, at the option of the spouse, include coverage to dependent children for whom the spouse has 
responsibility for care and support. 

B. The right to a continuation of coverage or conversion pursuant to this section shall not 
exist with respect to any covered family member of a subscriber in the event the coverage ter- 
minates for nonpayment of premium, nonrenewal of the contract or the expiration of the term 
for which the contract is issued. With respect to any covered family member who is eligible for 
medicare or any other similar federal or state health insurance program, the right to a con- 
tinuation of coverage or conversion shall be limited to coverage under a medicare supplement 
insurance contract as defined by the rules and regulations adopted by the superintendent of 
insurance, ) 

C. Coverage continued through the issuance of a converted or separate contract shall be pro- 
vided at a reasonable, nondiscriminatory rate to the insured and shall consist of a form of coverage 
then being offered by the health maintenance organization as a conversion contract. Continued. 
and converted coverages shall contain renewal provisions that are not less favorable to the sub- 
scriber than those contained in the contract from which the conversion is made, except’ that the 
person who exercises the right of conversion is entitled only to have included a right to coverage 
under a medicare supplement insurance contract, as defined by the rules and regulations adopted 
by the superintendent of insurance, after the attainment of the age of eligibility for medicare or 
any other similar federal or state health insurance program. 
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D. At the time of inception of coverage, the health maintenance organization shall provide each 
covered family member eighteen years of age or older a statement setting forth in summary form 
the continuation of coverage and conversion provisions of the subscriber's contract. 

E. The eligible covered family member exercising the continuation or conversion right must 
notify the health maintenance organization and make payment of the applicable premium within 
thirty days following the date such coverage otherwise terminates as specified in the contract from 
which continuation or conversion is being exercised. 

F. Coverage shall be provided through continuation or conversion without additional evidence 
of insurability and shall not impose any preexisting condition, limitations or poner contractual 
time limitations. 

G. Any probationary or waiting period set forth in the converted or separate contract is deemed 


to commence on the effective date of the applicant's coverage under the original contract. 


History: Laws 1984, ch. 127, § 876.1; 1978 Comp., § 
59A-46-30, recompiled as 1978 Comp., § 59A-46-32 by 
Laws 1993, ch. 266, § 31; 2019, ch. 259, § 18. 

Recompilations, — Laws 1993, ch, 266, § 31, recom- 
piled former 59A-46-32 NMSA 1978, as amended by Laws 
1989, ch. 55, § 1, relating to the prohibition of provider 
discrimination, as 59A-46-35 NMSA 1978, effective Janu- 
ary 1, 1994. 


59A-46-32.1. Recompiled. 
Recompilations. — Laws 1993, ch. 266, § 31, re- 


compiled 59A-46-32.1 NMSA 1978, as enacted by Laws 
1989, ch. 96, § 2, relating to prohibition of acupuncture 


59A-46-33. Governing body. 


The 2019 amendment, effective June 14, 2019, fur- 
ther limited pre-existing condition limitations or other 
contractual time limitations when an, insurance contract 
is continued or converted due to death or divorce; in Sub- 
section F, after "time limitations", deleted "other than 
those remaining unexpired under the contract from which 
continuation or conversion is exercised", 


practitioner discrimination, as 59A-46-36 NMSA 1978, cee 
fective Tee 1, 1994, 


The governing body of any health maintenance organization may include providers or other 
individuals, or both. Such governing body shall establish a mechanism to afford the enrollees an 
opportunity to participate in matters of policy and operation through the establishment of advi- 
sory panels, by the use of advisory referenda on major policy decisions or through the use of other 
mechanisms. 


History: Laws 1984, ch. 127, § 853; 1978 Comp., § 
59A-46-6, recompiled as 1978 Comp., § 59A-46-33 by 
Laws 19938, ch.266, § 31. 


Recompilations. — Laws 1993, ch. 266, § 31, recom- 
piled former 59A-46-33 NMSA 1978; as enacted by Laws 


1988, ch. 89, $2, relating to coverage for adopted children, 


as 59A-46-37 NMSA 1978, effective January 1, 1994. 


59A-46- 34, Prohibited pracendes: 


A. No health maintenance organization, or Reppapcameg 3° thiseof, may cause or' crloisingkt 
permit the use of advertising which is untrue or misleading, solicitation which is untrue or mis= 
leading, or any form of evidence of coverage which is deceptive. For purposes of this article: 

(1) a statement or item of information is deemed to be untrue if it does not conform to fact 
in any respect which is or may be significant to an Pd poe of, or Spare considering eng in 
a health maintenance organization; 1 

(2) a statement or item of information is Hebnied to be tat fete aie, whether‘or not it may 
be literally untrue, if, in the total context in which such statement is made or such item of informa- 
tion is communicated, such statement or item of information may be reasonably understood by a 
reasonable person, not possessing special knowledge regarding health care coverage, as indicating 
any. benefit or advantage or the absence of any exclusion, limitation or disadvantage of possible 
significance to an enrollee of, or person considering enrollment in, a health maintenance organiza- 
tion, if such benefit or advantage or absence of limitation, he chosiuen or ates ete does not i in 
fact exist; and 
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(3) an evidence of coverage is deemed to be deceptive if the evidence of coverage taken as a 
whole, and with consideration given to typography and format, as well as language, shall be such 
as to cause a reasonable person, not possessing special knowledge regarding health care coverage 
and evidences of coverage therefor, to expect benefits, services, charges, or other advantages which 
the evidence of coverage does not provide or which the health maintenance organization issuing 
such evidence of coverage does not regularly make ayene ip for enrollees covered under such evi- 
dence of coverage. ; 

B. An enrollee may not be canceled or nonrenewed on the basis of the ute of his health. 

C. No health maintenance organization, unless licensed as an insurer, may use in its name, 
contracts or literature any of the words "insurance," "casualty," "surety," "mutual" or any other 
words descriptive of the insurance, casualty or surety business if such words are used in a manner 
to imply that such coverages are being illegally offered by the health maintenance organization 
or if deceptively similar to the name or description of any insurance or surety corporation doing 
business in the state. 

D. Any person not in possession of a valid certificate of authority po Aer pursuant to this 
article shall not use the phrase "health maintenance organization" or "HMO" in the course of 
operation. _ 


History: Laws 1984, ch, 127, § 860; 1978 Comp., § 
59A-46-18, recompiled as 1978 Comp., § 59A-46-34 by 
Laws 1993, ch. 266, § 31. 

Recompilations. — Laws 1993, ch. 266, § 31, recom- 
piled former 59A-46-34 NMSA 1978, as enacted by Laws 


1989, ch. 183, § 6, relating to individuals eligible for med- 
icaid, as 59A-46-29 NMSA 1978, effective January 1, 1994. 


59A-46-35. Provider discrimination prohibited. 


No class of licensed individual providers willing to meet the terms and conditions offered by a 
health maintenance organization shall be excluded from a health maintenance organization. For 
purposes of this section, "providers" means those persons licensed pursuant to: | 
the Optometry Act [61-2-1 NMSA:1978]; 

Section 61-3-23.2 NMSA 1978; 

C. the Chiropractic Physician Practice Act [61-4-1 NMSA 1978]; 

D., the Dental Health Care Act [61-5A-1 NMSA 1978]; 

E, . the Medical:Practice Act [61-6-1 NMSA 1978]; 

F. the Podiatry Act [61-8-1 NMSA 1978]; 
G. 
H 
I 


> 


the Professional Psychologist Act [61-9-1 NMSA 1978]; 
. Chapter 61, Article 10 NMSA 1978; or 
.. the Pharmacy Act [61-11-1 NMSA 1978]. | 


History: 1978 Comp., § 59A-46-32, enacted by Laws The 2008 amendment, effective June 20, 2008, 


1987, ch. 335, § 1; 1989, ch. 55, § 1; recompiled as 1978 
Comp., § 59A-46-35 by Laws 1998, ch, 266, § 31; 1998, 
ch. 39, § 1; 2003, ch. 343, § 3. 

Recompilations. — Laws 1993, ch. 266, § 31, recom- 
piled former 59A-46-35 NMSA 1978, as enacted by Laws 
1990, ch. 5, § 1, relating to coverage for mammograms, as 


changed references to the chapter and article to the 
named acts in Subsections A through I. 


_' The 1998 amendment, effective May 20, 1998, substi+ 


tuted "pursuant to Section 61-3-23.2 NMSA 1978 or Ar- 
ticle" for "under Articles" and "5A" for "5" near the end of 
the section. 


59A-46-41 NMSA 1978, effective January 1, 1994. 


59A-46-36. Doctor of oriental medicine; discrimination prohibited. 


Doctors of oriental medicine as a class of licensed providers willing to meet the terms and condi- 
tions offered by a health maintenance organization shall not be excluded from a health maintenance 
organization and shall not be discriminated against relative to other classes of licensed providers 
regarding services provided within their scope of practice that are in compliance with nationally 
recognized coding systems. Health maintenance organizations may determine the specific procedure 
codes that a doctor of oriental medicine is contracted to provide. Health maintenance organizations 
may choose to contract a doctor of oriental medicine as a primary care provider. 
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History: Laws 1989, ch. 96, § 2; 1993, ch. 158, § The 2003 amendment, effective June 20, 2008, inserted 
4; 1978 Comp., § 59A-46-32.1, recompiled as 1978 "and shall not be discriminated against relative to other 
Comp., § 59A-46-36 by Laws 1998, ch. 266, § 31; 2003, -~ classes of licensed providers regarding services provided 
ch. 96, § 1. - within their scope of practice that are in compliance with na- 

Recompilations. — Laws 1993, ch, 266, § 31, recom- tionally recognized coding systems." following "health main- 
piled former 59A-46-36 NMSA 1978, as enacted by Laws tenance organization" and added the last two sentences. 
1992, ch. 56, § 1, relating to coverage for cytologic screen- The 1998 amendment, effective June 18, 1993, sub- 
ing, as 59A-46-42 NMSA 1978, effective January 1, 1994. stituted "Doctor of Oriental Medicine" for "Acupuncture 

Cross references, — For prohibition of discrimination Practitioner" in the section heading and substituted "Doc- 
against oriental medical doctors, see 59A-47-28.2 NMSA tors of oriental medicine" for "Acupuncture practitioners" 
1978. at the beginning of the section. 


59A-46-37. Coverage for adopted children. 


A. No individual or group health maintenance organization contract shall be offered, issued or 
renewed in New Mexico on or after July 1, 1988, unless the contract covers adopted children of the 
subscriber or enrollee on the same basis as other dependents. 

B. The coverage required by this section is effective from the date of placement for the purpose 
of adoption and continues unless the placement is disrupted prior to legal adoption and the child 
is removed from placement. Coverage shall include the necessary care and treatment of medical 
conditions existing prior to the date of placement. 

C; As used in this section, "placement" means in the physical custody of the adoptive parent. 


History: 1978 Comp., § 59A-46-33, enacted by Laws 
1988, ch. 89, § 2; recompiled as 1978 Comp., § 59A- 
46-37 by Laws 1998, ch. 266, § 31. 


59A-46-38. Newly born children coverage. 


A. All individual and group health maintenance organization contracts delivered or issued for 
delivery in this state shall also provide that the health benefits applicable for children shall be 
payable with respect to a newly born child of the subscriber or the subscriber's spouse from the 
moment of birth. 

B. All individual and group health maintenance organization contracts delivered or issued for 
delivery in this state that do not provide health benefits applicable for children shall provide for 
an option to add to the coverage any newly born child of the insured ig that the require- 
ments of Subsection D of this section have been met, 

C. The coverage for newly born children shall consist of coverage of injury or sickness, includ- 
ing the necessary care and treatment of medically diagnosed congenital defects and birth abnor- 
malities and, where necessary to protect the life of the infant, transportation, including air trans- 
port, to the nearest available tertiary care facility for newly born infants. 

D. Ifa specific payment is required to provide coverage for a child, the contract may require 
that a notification of birth of a newly born child and payment must be furnished to the health 
maintenance organization within thirty-one days after the date of birth in order to have the cover- 
age from birth. 

E. As used in this section and in Section 59A-46-28 NMSA 1978 [59A-46-39 NMSA 1978], 
"tertiary care facility" means a hospital unit which provides complete perinatal care and in- 
tensive care of intrapartum and perinatal high-risk patients with responsibilities for coordina- 
tion of transport, communication, education and data analysis systems for the geographic area 
served. 


History: Laws 1984, ch. 127, § 874; 1998, ch. 169, § 2; Subsection D; and substituted "Section 59A-46-28. NMSA 


1978 Comp., § 59A-46-27, recompiled as 1978 Comp., 1978" for "Section 875 of this article" in Subsection E. 
§ 59A-46-38 by Laws 1993, ch. 266, § 31. Applicability. — Laws 1993, ch. 169, § 3 provided 
The 1993 amendment, effective June 18, 1993, added that the provisions of the act apply to policies, plans, con- 
Subsection B; redesignated former Subsections B through tracts and certificates delivered or issued for delivery or 
D as Subsections C through E; substituted "from birth" renewed, extended or amended in the state on. or after 
for "continue beyond such thirty-one day period" in July 1, 1993. 
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59A-46-38.1. Coverage of children. 


A. An insurer shall not deny enrollment of a child under the health plan of the child's parent 
on the grounds that the child: 

(1) was born out of wedlock; .¢ 

(2) is not claimed as a dependent on the parent's federal tax return; or 

(3) does not reside with the parent or in the insurer's service area. 

B. When a child has health coverage through an insurer of a noncustodial parent, the insurer 
shall: 

(1) provide such information to the custodial parent as may be necessary for the child to 
obtain benefits through that coverage; 

(2) permit the custodial parent or the provider, with the custodial parent's approval, to 
submit claims for covered services without the approval of the noncustodial parent; and 

(3) make payments on claims submitted in accordance with Paragraph (2) of this subsec- 
tion directly to the custodial parent, the provider or the state medicaid agency. 

C. When a parent is required by a court or administrative order to provide health coverage for 
a child and the parent is eligible for family health coverage, the insurer shall be required: 

(1)...to permit the parent to enroll, under the family coverage, a child who is otherwise eli- 
gible for the coverage without regard to any enrollment season restrictions; 

(2) if the parent is enrolled but fails to make application to obtain coverage for the child, 
to enroll the child under family coverage upon application of the child's other parent, the state 
agency administering the medicaid program or the state agency administering 42 U.S.C. Sec- 
tions 651 through 669, the child support enforcement program; and 

(3) not to disenroll or eliminate coverage of the child unless the insurer is provided satis- 
factory written evidence that: 

(a) the court or administrative order is no longer in effect; or 
(b) the child is or will be enrolled in comparable health coverage through another 
insurer that will take effect not later than the effective date of disenrollment. 

D. An insurer shall not impose requirements on a state agency that has been assigned the 
rights of an individual eligible for medical assistance under the medicaid program and covered for 
health benefits from the insurer that are different from requirements applicable to an agent or as- 
signee of any other individual so covered. 

E. An insurer shall provide coverage for children, from birth through three years of age, for or 
under the family, infant, toddler program administered by the early childhood education and care 
department, provided eligibility criteria are met, for a maximum benefit of three thousand five 
hundred dollars ($3,500) annually for medically necessary early intervention services provided as 
part of an individualized family service plan and delivered by certified and licensed personnel who 
are working in early intervention programs approved by:the early childhood education and care 
department. No payment under this subsection shall be applied against any maximum lifetime or 
annual limits specified in the policy, health benefits plan or contract. 


History: 1978 Comp., § 59A-46-38.1, enacted by 

Laws 1994, ch. 64, § 9; 2005, ch. 157, § 4; 2019, ch. 48, 
*§ 32. 

The 2019 amendment, effective July 1, 2020, deleted 
references to the department of health and added refer- 
ences to the early childhood education and care depart- 
ment; and in Subsection E, after "administered by the", 
added "early childhood education and care", after "de- 
partment", deleted "of health", after "licensed personnel", 


deleted "as defined in 7.30.8 NMAC", after "programs 
approved by the", added "early childhood education and 
care", and after "department", deleted "of health". 

The 2005 amendment, effective July 1, 2005, added 
Subsection E to require coverage for children from birth 
through three years of age under the family, infant, tod- 
dler program for a maximum benefit of $3,500 for medi- 
cally necessary early intervention services. 


59A-46-38.2. Childhood immunization coverage required. 


A. Each individual and group health maintenance contract delivered or issued for delivery in 
this state shall provide coverage for childhood immunizations, in accordance with the current sched- 
ule of immunizations recommended by the American academy of pediatrics, including coverage for 
all medically necessary booster doses of all immunizing agents used in childhood immunizations. 
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B. Coverage for childhood immunizations and necessary booster doses may be subject to de- 
ductibles and coinsurance consistent with those imposed on other benefits under the same con- 
tract. : 


History: 1978 Comp., § 59A-46-38.2, enacted by " bh 
Laws 1997, ch. 250, § 4, i) to ores Be HOmint 


59A-46-38.3. Maximum age of dependent. — 


Each individual or group health maintenance organization contract delivered or issued for 
delivery or renewed in New Mexico that provides coverage for an enrollee's dependents shall 
not terminate coverage of an unmarried dependent by reason of the dependent's age before the 
dependent's twenty-sixth birthday, regardless of whether the dependent is enrolled in an ‘educa- 
tional institution; provided that this requirement does not apply to the medicaid managed care 
system. 


History: Laws 2003, ch. 391, § 5; 2005, ch. ibe § 2; The 2005 amendment, effective July 1, 2005, provides 


2021, ch. 108, § 27. that individual and group health maintenance organiza- 
Cross references: — For age of dependents, see 59A- tion contracts delivered or renewed in New Mexico that 

22-2 and 59A-22-34.2 NMSA 1978. provide coverage for an enrollee’s dependents shall not 
The 2021 amendment, effective July 1, 2021, af- terminate coverage of unmarried dependents bys reason of 

ter "before the dependent's", changed "twenty-fifth" to age beforé the ah sagas “hash ae 

"twenty-sixth", 


59A-46-38.4. Coverage of sibidamer tots for dos males. 


An individual or group health maintenance organization policy, health care plan or.certificate of 
health insurance that is delivered, issued for delivery,or renewed in the state shall provide cover- 
age for circumcision for newborn males. 


History: Laws 2004, ch. 122, § 8, Effective dates. — Laws 2004, ch. 122, § 13 made 
Laws 2004, ch. 122, § 8 effective July 1, 2004. 


59A-46-38.5. Hearing aid coverage for children neyuined: 


A. An individual or group health maintenance Peay Mini contract delivered, issmed for de- 
livery or renewed in this state shall provide coverage for a hearing aid and any related service for 
the full cost of one hearing aid per hearing-impaired ear up to two thousand two hundred dollars 
($2,200) every thirty-six months for hearing aids for insured children under eighteen years of age 
or under twenty-one years of age if still attending high school. The insured may choose a higher 
priced hearing aid and may pay the difference in cost above the two-thousand-two-hundred-dollar 
($2,200) limit as provided in this subsection without BOSC or contractual signa! to 08) in- 
sured or to the provider of the hearing aid. 

B. An insurer that delivers, issues for delivery or renews in ‘this state an individual or 
group health maintenance organization contract may, make available. to the policyholder the 
option of purchasing additional hearing aid coverage that exceeds the services described i in 
this section. 

C. Hearing aid coverage offered shall include fitting and dispensing services, including pro- 
viding ear molds as necessary to maintain optimal fit, provided by an audiologist, a hearing aid 
dispenser or a physician, licensed in New Mexico. A health maintenance organization has the 
discretion to determine the provider of hearing aids with which it contracts. Nothing in this sec- 
tion shall be construed to preclude a health maintenance organization from Ge paiae medical 
necessity or utilization review for hearing aids and related services, . 

D._ The provisions of this section do not apply to short- term travel, accident-only. or r limited or 
specified disease policies. ) ) 


: 
id 
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E. Coverage for hearing aids may be subject to deductibles and coinsurance consistent with 
those imposed on other benefits under the same policy, plan or certificate. 

F. For the purposes of this section, "hearing aid" means durable medical equipment that is of 
a design and circuitry to optimize audibility and as skills in the environment wo a 
experienced by children. 


History: Laws 2007, ch. 356, § 4. Effective dates. — Laws 2007, chi 356, § 6 made this 
section effective July 1, 2007. 


59A-46-39. Maternity transport required. 


All individual and group health maintenance organization:contracts delivered or issued for de- 
livery in this state which provide maternity coverage shall also provide, where necessary to pro- 
tect the life of the infant or mother, coverage for transportation, including air transport, for the 
medically high-risk pregnant woman with an impending delivery of a potentially viable infant to 
the nearest available tertiary care facility as defined in Section 874 [59A-46-38 NMSA 1978] of 
this article for newly born infants. 


History: Laws 1984, ch. 127, § 875; 1978 Comp., § 
59A-46-28, recompiled as 1978 Comp., § 59A-46-39 by 
Laws 1993, ch. 266, § 31. 


59A-46-40. Home health care service option required. 


A. Each health maintenance organization which delivers or issues for delivery in this state an 
individual or group contract shall make available to the contract holder the option of home health 
care coverage which includes benefits for the services described in this section: 

B. Home health care coverage offered shall include: 

(1) services provided by a registered nurse or a licensed practical nurse; 

(2) health services provided by physical, occupational and respiratory therapists and 
speech pathologists; and 

(3) health services provided by a home health aide. 

C. Home health care coverage may be limited to: 

(1) services provided on the written order of a licensed physician, provided such order is 
renewed at least every sixty days; 

(2) services provided, directly or through contractual agreements, by a home health agency 
licensed in the state in which the home health services are delivered; and 

(3) services, as set forth in Subsection B of this section, without which the insured would 
have to be hospitalized. 

D. Coverage shall be provided for at least one hundred home visits per enrollee per year, with 
each home visit including up to four hours of home health care services. 

E. For the purposes of this section, "home health care" means health services provided on a 
part-time, intermittent basis to an individual confined to his home due to physical illness. 


History: Laws 1984, ch. 127, § 876; 1978 Comp,, § 
59A-46-29, recompiled as 1978 Comp., § 59A-46-40 by 
Laws 1998, ch. 266, § 31. 


59A-46-41. Coverage for mammograms. 


A. Each individual and group health maintenance organization contract delivered or issued for 
delivery in this state shall provide coverage for low-dose screening mammograms for determin- 
ing the presence of breast cancer. Such coverage shall make available one baseline mammogram 
to persons age thirty-five through thirty-nine, one mammogram biennially to persons age forty 
through forty-nine and one mammogram annually to persons age fifty and over. After July 1, 1992, 
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coverage shall be available only for screening mammograms obtained on equipment designed spe- 
cifically to perform low-dose mammography in imaging facilities that have met ambsiaap college 
of radiology accreditation standards for mammography. 

B... Coverage for mammograms may be subject to deductibles and coinsurance éorisiatend with 
those imposed on other benefits under the same contract. siteqs 


History: Laws 1990, ch. 5,.§ 1; 1978 Comp., § 59A- Applicability. — Laws’ 1990, ch.15, § 5«made the act 
46-35, recompiled as 1978 Comp., § 59A-46-41 by applicable to policies, plans, contracts and certificates 
Laws 1998, ch. 266, § 31. delivered or issued for delivery or renewed, extended or 


amended in this state on or after July 1, 1990. 


59A-46-41.1. Mastectomies and lymph node dissection; minimum — 
hospital stay coverage required. 


A. Each indiadual and group health maintenance contract delivered or issued for deliveries in 
this state ‘shall provide coverage for not less than forty-eight hours of inpatient’ care following a 
mastectomy and not less than twenty-four hours of inpatient care following a lymph node dissec- 
tion for the treatment of breast cancer. 

B. Nothing in this section shall be construed as requiring the provision of inpatient coverage 
where the attending physician and patient determine that a-shorter period of hospital stay 1 18 ap- 
propriate. 

C. Coverage for minimum inpatient hospital stays for mastectomies and lymph node dissec- 
tions for the treatment of breast. cancer may. be subject,to-deductibles and co-insurance consistent 
with those uC BOpe on other benefits under the same contract. 


History: 1978 Comp., § 59A-46-41.1, enacted by fi As 
Laws 1997, ch. 249, § 4. . ; uj vis 


59A-46-41.2, Prior authorization for sun waological or obstetrical 
| ultrasounds prohibited. 


A. An individual or group health maintenance organization contract that is delivered, issued 
for delivery or renewed in this state and that provides coverage for gynecological or obstetrical 
ultrasounds shall not require prior authorization for gynecological or obstetrical ultrasounds. 

B. Nothing in this section shall be gonsizued to require payment for a gynecological or obstetri- 
cal ultrasound that is not: 

(1) medically necessary; or ' 
(2) a covered benefit. 

C. As used in this section, "prior authorization" means advance approval that is required by a 
health maintenance organization as a condition precedent to payment for medical care or related 
benefits rendered to a covered person, including prospective or utilization review gist prior 
to the prvisine of covered Titre care or related béenéfits. 


History: Laws 2019, ch. 182, § 5. Emergency clauses. — Laws 2019, ch. 182, § 7 con- 
tained an emergency clause and was approved April 3, 2019. 


59A-46-42. Coverage for cytologic and human papillomavirus screening. 


A. Each individual and group health maintenance organization contract delivered or issued for 
delivery in this state shall provide coverage for cytologic and human papillomavirus screening to 
determine the presence of precancerous or cancerous conditions and other health problems. The 
coverage shall make available cytologic screening, as determined by the health care provider in 
accordance with national medical standards, for women who are eighteen years of age or older 
and for women who are at risk of cancer or at risk of other health conditions that can be identified 
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through cytologic screening. The coverage shall make available human papillomavirus screening 
once every three years for women aged thirty and older. 

B. Coverage for cytologic and human papillomavirus screening may be mulieb to deductibles 
and coinsurance consistent with those imposed on other benefits under the same contract. 


C. For the purposes of this section: 


(1) "cytologic screening" means a Papanicolaou test and pelvic‘exam for aoa taaatic as 


well as symptomatic women; 


(2) "health care provider’ means any person licensed within the scope of his practice to 
perform cytologic and human papillomavirus screening, including sc ite physician assis- 
tants, certified nurse-midwives and certified nurse practitioners; and 

(3), "human papillomavirus screening" means a test approved by the federal food and drug 
administration for detection of the human papillomavirus. 


History: Laws 1992, ch. 56, § 1; 1978 Comp., § 59A- 
46-36, recompiled by 1978 Comp., § 59A-46-42 by 
Laws 1998, ch. 266, § 31; 2005, ch. 133, § 1. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection A that each health maintenance or- 
ganization contract shall provide coverage for human 
papillomavirus and shall make available human papil- 
lomavirus screening every three years for women aged 


thirty and older; in Subsection B, provided that coverage 
for human papillomavirus screening may be subject to de- 
ductibles and coinsurance, and in Subsection C, defined 
“health care provider" to include any person who performs 
human papillomavirus screening and "human papilloma- 
virus screening" to mean a text for detection of human 
papillomavirus. 


59A-46-42.1. Coverage for the human papillomavirus vaccine. 


A. An individual or group health maintenance organization contract delivered, issued for 
delivery or renewed in this state shall provide coverage for the human papillomavirus vaccine in 
accordance with the current standards of the federal centers for disease control and prevention. 

B. Coverage for the human papillomavirus vaccine may be subject to deductibles and coinsur- 
ance consistent with those imposed on other benefits under the same policy, plan or certificate. 

-C. The provisions of this section shall not apply to short-term travel, accident-only or limited 


or specified disease policies. 


D._ For the purposes of this section, "human papillomavirus vaccine" means a vaccine approved 
by the federal food and drug administration used for the prevention of human papillomavirus in- 


fection and cervical precancers. 


History: Laws 2007, ch. 278, § 3; 2021, ch. 108, § 28. 
The 2021 amendment, effective July 1, 2021, re- 
vised age-related guidelines for coverage for the hu- 
man papillomavirus; and in Subsection A, after "human 


papillomavirus vaccine", deleted "to females nine to four- 
teen years of age", and added "in accordance with the cur- 
rent standards of the federal centers for disease control 
and prevention". 


59A-46-43. Coverage for individuals with diabetes. 


_A. Each individual and group health maintenance organization contract delivered or issued for 
delivery in this state shall provide coverage for individuals with insulin-using diabetes, with non- 
insulin-using diabetes and with elevated blood glucose levels induced by pregnancy. This coverage 
shall be a basic health care service and shall entitle each individual to the medically accepted 
standard of medical care for diabetes and benefits for diabetes treatment as well as diabetes sup- 
plies, and this coverage shall not be reduced or eliminated. 

B. Except as provided i in this subsection, coverage for individuals with diabetes may be subject 
to deductibles and coinsurance consistent with those imposed on other benefits. under the same 
contract, as'long as the annual deductibles or coinsurance for benefits are no greater than the 
annual deductibles or coinsurance established for similar benefits within a given contract. The 
amount an individual with diabetes is required to pay for a preferred formulary prescription in- 
sulin drug or a'medically necessary alternative is an amount not to exceed a total of twenty-five 
dollars ($25.00) per thirty-day supply. 

C. When prescribed or diagnosed by a health care practitioner with prescribing authority, all 
individuals with diabetes as described in Subsection A of this section enrolled under an individual 
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or group health maintenance organization contract shall be entitled to the eee equipment; 
supplies and appliances to treat diabetes: 

(1) blood glucose monitors, including thosé for the legally blind; 

(2) test strips for blood glucose monitors; 

(8) visual reading urine and ketone strips; 

(4) lancets and lancet devices; 

(5) insulin; 

(6). injection aids, including those adaptable to meet the needs of the laBally blind: 

(7).. syringes; 

(8) prescriptive oral agents for controlling blood sugar levels; 

(9) medically necessary podiatric appliances for prevention of feet complications associ- 
ated with diabetes, including therapeutic molded or depth-inlay shoes, functional orthotics, cus- 
tom molded inserts, replacement inserts, preventive devices and shoe modifications for prevention 
and treatment; and 

(10) glucagon emergency kits. 

D. When. prescribed or diagnosed by a health care practitioner with prescribing authority, all 
individuals with diabetes as described in Subsection A of this section enrolled under an individual 
or group health maintenance contract shall be entitled to the following basic health care services: 

(1) diabetes self-management training that shall be provided by a certified, registered or 
licensed health care professional with recent education in diabetes management, which shall be 
limited to: 

(a) medically necessary visits upon the diagnosis of diabetes; 

(b) visits following a physician diagnosis that represents a significant change in the 
patient's symptoms or condition that warrants changes in the patient's self-management; and 

(c) visits when re-education or refresher training is prescribed by a health care prac- 
titioner with prescribing authority; and 

(2) medical nutrition therapy related to diabetes management, 

E. When new or improved equipment, appliances, prescription drugs for the treatment of dia- 
betes, insulin or supplies for the treatment of diabetes are approved by the food and drug adminis- 
tration, each individual or group health maintenance organization contract shall: 

(1). maintain an adequate formulary to provide these resources to individuals with diabe- 
tes; and 

(2) guarantee reimbursement or coverage for the equipment, appliances, prescription 
drug, insulin or supplies described in this subsection within the limits of the health care plan, 
policy or certificate. 

F. The provisions of Subsections A through E of this section shall be enforced by the superin- 
tendent. 

G. The provisions of this section shall not apply to short-term travel, accident-only or tree 
or specified disease policies. 


History: 1978 Comp., § 59A-46-48, enacted by Laws 
1997, ch. 7, § 3 and by Laws 1997, ch. 255, § 3; 2020, 
ch. 36, § 3. 

The 2020 amendment, effective January 1, 2021, 
capped the out-of-pocket costs for a preferred formulary 
prescription insulin drug or a medically necessary alter- 
native for insured diabetic patients at twenty-five dollars 
per thirty-day supply; and in Subsection B, added "Except 
as otherwise provided in this subsection", and added "The 
amount an individual with diabetes is required to pay for 
a preferred formulary prescription insulin drug or a medi- 
cally necessary alternative is an amount not to exceed a 
total of twenty-five dollars ($25.00) per thirty-day supply,". 

Temporary provisions, — Laws 2020, ch. 36, § 4, ef- 
fective May 20, 2020, provided that the superintendent 
of insurance shall convene an advisory group to include 
the secretary of human services, the secretary of health 
and the secretary of general services or their designees 
and the dean of the university of New Mexico college 


of pharmacy or the dean's designee to study the cost of 
prescription drugs for New Mexico consumers and make 
recommendations on increasing accessibility of prescrip- 
tion drugs. The report shall be submitted to the legislative 
health and human services committee and the legisla- 
tive finance committee no later than October 1, 2020. The 
study shall examine, at a minimum, the benefits to New 
Mexico consumers and the potential costs of setting cost- 
sharing limitations for the following categories of drugs: 
A. inhaled prescription drugs used to contro! asthma; 
B.. oral medications to treat or control diabetes; 
C. injectable epinephrine devices for severe allergic 
2 lel t , 
opioid reversal agents; 
medications used to treat hypertension; 
F. antidepressant medications; 
G. antipsychotic medications; 
H 
I 


mint 


lipid-lowering agents; and 
anticonvulsants, 
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59A-46-43.2. Coverage for medical diets for genetic inborn errors of 
metabolism. 


ag of July 1, 2003, edich health maintenance organization that delivers or issues for delivery in 
the state an individual or group contract shall provide coverage for the treatment of genetic inborn 
errors of metabolism as set forth in Chapter 59A, Article 22 NMSA 1978. 


History: Laws 2008, eh 192, § 2. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2008, ch. 192 containet no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


59A-46-44. Coverage for contraception. 


A, Each individual and group health maintenance organization contract delivered or issued for 
delivery in this state that provides a prescription drug benefit shall provide, at a minimum, the 
following coverage: 

(1). at least one product or form of contraception in each of the contraceptive method cat- 
egories identified by the federal food and drug administration; 

(2) a sufficient number and assortment of oral contraceptive pills to reflect the variety of 
oral contraceptives approved by the federal food and drug administration; and 

(3). clinical services related to the provision or use of contraception, including consulta- 
tions, examinations, procedures, ultrasound, anesthesia, patient education, counseling, device in- 
sertion and removal, follow-up care and side-effects management. 

B, Except as provided in Subsection C of this section, the coverage required pursuant to this 
section shall not be subject to: _ 

(1) enrollee cost sharing; 

(2) utilization review; 

(3) prior authorization or step-therapy requirements; or 
(4) any other restrictions or delays on the coverage. 

C. A health maintenance organization may discourage brand-name pharmacy drugs or items 
by’ applying cost sharing to brand-name drugs or items when at least one generic or therapeutic 
equivalent is covered within the same method of contraception without patient cost sharing; pro- 
vided that when an enrollee's health care provider, determines that a particular drug or item is 
medically necessary, the individual or group health maintenance organization contract shall cover 
the brand-name pharmacy drug or item without cost sharing. Medical necessity may include 
considerations such as severity of side effects, differences.in permanence or reversibility of con- 
traceptives and ability to adhere to the appropriate use of the drug or item, as determined by the 
attending provider. 

D. An individual or group health maintenance organization contract shall grant an enrollee an 
expedited hearing to appeal any adverse determination made relating to the provisions of this sec- 
tion. The process for requesting an expedited hearing pursuant to this subsection shall: 

(1) be easily accessible, transparent, sufficiently expedient and not unduly burdensome on 
an enrollee, the enrollee's representative or the enrollee's health care provider; 

(2) defer to the determination of the enrollee's health care provider; and 

(3) provide for a determination of the claim according to a time frame and in a manner 
that takes into account the nature of the claim and the medical exigencies involved for a claim 
involving an urgent health care need. 

E.. An individual or group health maintenance organization contract shall not require a pre- 
scription for any drug, item or service that is available without a prescription. 

F. An individual or group health maintenance organization contract shall provide coverage 
and shall reimburse a health care provider or dispensing entity on a per-unit basis for dispensing 
a six-month supply of contraceptives at one time; provided that the contraceptives are prescribed 
and self-administered. 

G. Nothing in this section shall be construed to: 
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(1) require a health care provider to prescribe six months of contraceptives at one time; or 
(2) permit an individual or group health maintenance organization contract to limit cover- 
age or impose cost sharing for an alternate method of contraception if an enrollee Gives: contra- 
ceptive methods before exhausting a previously dispensed supply. 
H. The provisions of this section shall not apply to:short-term travel, accident-only, hospital- 
indemnity-only, limited-benefit or specified disease health benefits plans. 
I. The provisions of this section apply to individual or group health maintenance organization 
contracts delivered or issued for delivery after January 1, 2020. ; 
J. For the purposes of this section: 
(1) "contraceptive method categories identified by the federal food and drug administra- 
tion": 

(a) means tubal ligation; sterilization implant; copper intrauterine device; intrauter- 
ine device with progestin; implantable rod; contraceptive shot or injection; combined oral contra- 
ceptives; extended or continuous use oral contraceptives; progestin-only oral contraceptives; patch; 
vaginal ring; diaphragm with spermicide; sponge with spermicide; cervical cap with spermicide; 
male and female condoms; spermicide alone; vasectomy; ulipristal acetate; levonorgestrel emer- 
gency contraception; and any additional contraceptive method categories approved by the federal 
food and drug administration; and 

(b) does not mean a product that has been recalled for safety reasons or ‘withdrawn 
from the market; r 

(2) "cost sharing" means a deductible, copayment or coinsurance that an enrollee is re- 
quired to pay in accordance with the terms of an individual or group ee maintenance organiza- 
tion contract; and ; 

(3) “health care provider" means an individual licensed to provide health c care in the ordi- 
nary course of business. ' 

K. A religious entity purchasing individual or group health maintenance organization cover- 
age may elect to exclude prescription contraceptive drugs or devices from the health coverage 
purchased. 


History: Laws 2001, ch. 14, § 3; 2003, ch. 202, § 18; administration" and added "at a minimum, the following 


2019, ch. 263, § 7. coverage:", and added new Paragraphs A(1) through A(3); 
The 2019 amendment, effective June 14, 2019, re- in Subsection B, after the subsection designation, deleted 
quired that each individual and group health’ mainte- "Coverage for food and drug administration-approved 
nance organization cover most contraceptive medications prescription contraceptive drugs or devices may be sub- 
and devices free of cost-sharing; and: provided that a . ject to deductibles and coinsurance®consistent with those 
health maintenance organization may discourage brand- imposed.on other benefits under the same contract" and 
name pharmacy drugs or items by applying cost sharing ' added "Except.as provided in Subsection C of this section, 
to brand-name drugs or items when at least'one generic or ~ the coverage required pursuant to this section shall not 
therapeutic equivalent is covered within the same method » be: subject to:", and added Paragraphs B(1) through B(4); 
of contraception without patient cost sharing; in the sec- and added new Subsections C through J and redesignated 
tion heading, after "coverage for", deleted "prescription former Subsection C as Subsection K. 
contraceptive drugs or devices" and added “contracep-  ~ The 2003 amendment, effective June 20, 2003, in Sub- 
tion"; in Subsection A, in the introductory clause, after section A, substituted "that provides" for "and which of- 
"shall provide,", deleted "coverage for prescription contra- fers" following "in this state" and substituted "provide" for 
ceptive drugs or devices approved by the food and drug "offer" following "drug benefit shall", 


59A-46-45. Coverage for smoking cessation treatment. 


A, An individual or group health maintenance organization contract that is delivered or issued 
for delivery in this state and that offers maternity benefits shall offer coverage for smoking cessa- 
tion treatment. . 

B. Coverage for smoking cessation treatment may ‘be subject to deductibles and coinsurance 
consistent with those imposed on other benefits under the same contract. 


History: Laws 2003, ch. 837, § 4. ; “Applicability. — Laws 2003, ch. 337 § 7, effective 
Effective dates, — Laws 2003, ch, 337 contained no ° June 20, 2003, made the provisions of Laws 2003, ch, 337 


effective date provision, but, pursuant to N.M. Const., § 4 applicable on or after July 1, 2003. 
art. IV, § 23, was effective June 20, 2003, 90 days after 5 
adjournment of the legislature. 
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59A-46-46. Coverage of alpha-fetoprotein IV screening test. 


An individual or group health maintenance organization policy, health care plan or certificate of 
health insurance that is delivered, issued for delivery or renewed in the state shall provide cover- 
age for an alpha-fetoprotein IV screening test for pregnant women, generally between sixteen and 
twenty weeks of pregnancy, to screen for certain genetic abnormalities in the fetus. 


History: Laws 2004, ch. 122, § 7. , Effective dates. — Laws 2004, ch. 122, § 18 made 
Laws 2004, ch, 122, § 7 effective July 1, 2004. 


59A-46-47. Coverage of part-time employees. 


A health maintenance organization that provides coverage for health care services pursuant 
to the Health Maintenance Organization Law shall make available, upon an employer's request 
prior to issuance, delivery or renewal, coverage for regular part-time employees who work or are 
expected to work an average of at least twenty hours per week over a six-month period. Nothing 
in this section shall be construed to Roguinies an case ec to offer or provide coverage for regular 
part-time employees. 


History: Laws 2005, ch. 42, § 3. Effective dates. — Laws 2005, ch. 42, § 5 made Laws 
2005, ch. 42, § 3 effective July 1, 2005. 


59A-46-48. Coverage of colorectal cancer screening. 


A. An individual or group health maintenance organization contract that is delivered, issued 
for delivery or renewed in this state shall provide coverage for colorectal screening for determin- 
ing the presence of precancerous or cancerous conditions and other health problems. The coverage 
shall make available colorectal cancer screening, as determined by the health care provider in ac- 
cordance with the evidence-based recommendations established by the United States preventive 
services task force. 

B. _ Coverage for colorectal screening may be subject to deductibles and coinsurance consistent 
with those imposed on other benefits under the same policy, plan or certificate. 


History: Laws 2007, ch. 17, § 3. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 17, contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


59A-46- 49. General anesthesia and hospitalization for 
dental surgery. 


A. An individual or group health maintenance organization contract delivered, issued for de- 
livery or renewed in this state shall provide coverage for hospitalization and general anesthesia 
provided in a hospital or ambulatory surgical center for dental surgery for the following: 

(1) insureds exhibiting physical; intellectual or medically compromising conditions for 
which dental treatment under local anesthesia, with or without additional adjunctive techniques 
and modalities, cannot be expected to provide a successful result and for which dental treatment 
under general anesthesia can be expected to produce superior results; 

(2) insureds for whom local anesthesia is ineffective because of acute infection, anatomic 
variation or allergy; . 

(3) ‘insured children or adolescents who are extremely uncooperative, fearful, anxious or 
uncommunicative with dental needs of such magnitude that treatment should not be postponed or 
deferred and for whom lack of treatment can be expected to result in dental or oral pain or infec- 
tion, loss of teeth or other increased oral or dental morbidity; 
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(4) insureds with extensive oral-facial or, dental trauma for which treatment under local 
anesthesia would be ineffective or compromised; or 
(5) other procedures for which hospitalization or apni sehen tere ina eosin or ambu- 
latory surgical center is medically necessary. 
B. The provisions of this section do not apply to short-term seal, accident-only: or basin or 
specified disease policies. 
C. Coverage for dental surgery may be subiient to copayments, deductibles and coinsurance 
subject to network and prior authorization requirements consistent with those imposed on other 
benefits under the same policy, plan or certificate. 


History: Laws 2007, ch, 218, § 4. Effective dates.— Laws 2007, ch. 218, § 6 made Laws 
“2007, ch. 218, § 4 effective July 1, 2007. 


59A-46-50. Coverage for autism spectrum disorder aiugeiete iia 
treatment. 


A. An individual or group health maintenance contenant that is delivered, soni for delivery or 
renewed in this state shall provide coverage to an enrollee for: 

(1) well-baby and well-child screening for diagnosing the Mg rr of autism spectrum dis- 
order; and 

(2) treatment of autism spectrum disorder through speech therapy, Bacar ieee therapy, 
physical therapy and applied behavioral analysis. 

B. Coverage required pursuant to Subsection A of this section: ) 

(1) shall be limited to treatment that is prescribed by the enrollee's treating physician i in 
accordance with a treatment plan; 

(2) shall not be subject to annual or lifetime dollar limits; 

(3) shall not be denied on the basis that the services are habilitative or rehabilitative in 
nature; 

(4) may be subject to other general ans and limitations of the health maintenance 
organization contract, including coordination of benefits, participating provider requirements, re- 
strictions on services provided by family or household members and utilization review of health 
care services, including the review of medical necessity, case management and other managed care 
provisions; and 

(5) may be limited to exclude coverage for services received under the federal Individuals 
with Disabilities Education Improvement’ Act of 2004 and related state laws that place responsi- 
bility on state and local school boards for providing specialized education and related services to 
children three to twenty-two years of age who have autism spectrum disorder. 

C. Coverage for treatment of autism spectrum disorder through speech therapy, occupational 
therapy, physical therapy and applied behavioral analysis shall not be denied to an n enrollee on the 
basis of the enrollee's age. 

D. The coverage required pursuant to Subsection A of this, section shall not be subject to de- 
ductibles or coinsurance provisions that are less favorable to an,enrollee than the deductibles or 
coinsurance provisions that apply to physical illnesses that are generally covered under the indi- 
vidual or group health maintenance contract, except as otherwise provided in Subsection B of this 
section. 

E. A carrier shall not deny or refuse to issue a health maintenance meeteigating jdt: for 
medically necessary services or refuse to contract.with, renew, reissue or otherwise terminate or 
restrict health maintenance organization coverage for an individual because the individual is di- 
agnosed as having autism spectrum disorder. 

F. The treatment plan required pursuant to Subsection B of this section shall include all ele- 
ments necessary for the health maintenance organization contract to pay claims SPRIAREANSHy: 
These elements include: 

(1) the diagnosis; 

(2) the proposed treatment by types; 
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| (8) the frequency and duration of treatment; 
(4). the anticipated outcomes stated as goals; 
(5) the frequency with which the treatment plan will be updated; wait 
(6) the signature of the treating physician. 

G. This section shall not be construed as limiting benefits and coverage otherwise available to 
an enrollee under a health maintenance organization contract. 

H. The provisions of this section shall not apply to contracts, plans or policiesintended to sup- 
plement major medical group-type coverages such as medicare supplement, long-term care, dis- 
ability income, specified disease, accident-only, hospital indemnity or other limited-benefit health 
insurance contracts, plans or policies. 

I, As used in this section: 

(1) "autism spectrum diandinal means: 

(a) .acondition that meets the diagnostic criteria for the pervasive developmental dis- 
orders published in the current edition of the Diagnostic and Statistical Manual of Mental Disor- 
ders published by the American psychiatric association; or 

(b) acondition diagnosed as autistic disorder, Asperger's disorder, pervasive develop- 
ment disorder not otherwise specified, Rett's disorder or childhood disintegrative disorder pursu- 
ant to diagnostic criteria published in a previous edition of the Diagnostic and Statistical Manual 
of Mental Disorders published by the American psychiatric association; and 

(2) "habilitative or rehabilitative services" means treatment programs that are neces- 
sary to develop, maintain and restore to the maximum extent practicable the functioning of an 
individual. 


History: Laws 2009, ch. 74, § 3; 2019, ch. 119, § 5. I; in Subsection D, after "subject to", deleted "dollar lim- 

The 2019 amendment, effective June 14, 2019, pro- ° its", after "favorable to an", deleted "insured" and added 
hibited, age and dollar limits on services related to au- "enrollee", and after "than the", deleted "dollar limits"; in 
tism spectrum disorder, and made conforming changes; Subsection E, after the subsection designation, deleted 
in Subsection A, in the introductory clause, after "pro- "An insurer" and added "A carrier", after "refuse to issue", 
vide coverage to an", deleted "eligible individual who is deleted "health insurance coverage" and added "a health 
nineteen years of age or younger, or an eligible individual maintenance organization contract", and after "restrict 
who is twenty-two years of age or younger and is enrolled health", deleted "insurance" and added "maintenance or- 
in high school" and added "enrollee"; in Subsection B, ganization"; in Subsection F, in the introductory clause, 
in Paragraph B(1), after ' ‘prescribe by the", deleted "in- after "health", deleted "insurance plan" and added "main- 
sured’s" and added "enrollee’s", in Paragraph B(2), after tenance organization contract";\in Subsection G, after 
"shall", deleted "be limited to, thirty-six thousand dollars "available to an", deleted "insured" and added "enrollee", 
($86,000) annually and shall not exceed two hundred and after "under a health", deleted "insurance plan" and 
thousand dollars ($200,000) in total lifetime benefits. Be- added "maintenance organization contract"; in Subsection 
ginning January 1, 2011, the maximum benefit shall be H, after "shall not apply to", added "contracts, plans or", 
adjusted annually on January 1 to reflect any change from and after "benefit health insurance", added "contracts, 
the previous year in the medical component of the then- plans or"; and in Subsection I, in Paragraph I(1), added 
current consumer price index for all urban consumers subparagraph designation "(a)", in Subparagraph I(1) 
published by the bureau of labor statistics of the United (a), after "American psychiatric association", deleted "in- 
States department of labor" and added "not be subject to cluding autistic disorder; Asperger's disorder; pervasive 
annual or lifetime dollar limits", in Paragraph B(4), after development disorder not otherwise specified; Rett’s dis- 
“exclusions and limitations of the", deleted "insurer’s pol- order; and childhood disintegrative disorder", added new 
icy or plan" and added "health maintenance organization Subparagraph I(1)(b), and deleted former Paragraph I(3), 
contract"; added new Subsection C and redesignated for- which defined "high school", 


mer Subsections C through H as Subsections D through 


59A-46-50.1. Coverage for orally administered,anticancer medications; | 
limits on patient costs. ; 


A. An individual or group health maintenance organization contract that is delivered, issued 
for delivery or renewed in this state and that provides coverage for cancer treatment shall provide 
coverage for a prescribed, orally administered anticancer medication. that is used to kill or slow 
the growth of cancerous cells on a basis no less favorable than intravenously administered or in- 
jected cancer medications that are covered as medical benefits by the plan. 

B. A health maintenance organization shall not increase patient cost- sharing for anticancer 
medications in order to achieve compliance with the provisions of this section, 


1265 


©2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


59A-46-50.2 ’’ INSURANCE CODE 59A-46-50.3 


C. Coverage of orally administered anticancer medication shall not be subject to any prior 
authorization, dollar limit, copayment, deductible or coinsurance provision that does not apply to 
intravenously administered or injected anticancer medication used to kill or slow the growth of 
cancerous cells. 

D. As used in this section, "health maintenance organization contract": 

(1) means: 
(a) ahealth maintenance organization; or 
(b) a managed care organization; and . 
(2) does not include individual policies: intended to supplement major ated group- 
type coverages such as medicare supplement, long-term care, disability income, specified disease, 
accident-only, hospital indemnity or other limited-benefit health insurance policies. 


History: Laws 2011, ch. 55, § 4.: policies that provide coverage: for cancer treatment and 
Effective dates. — Laws 2011, ch. 55,.§ 7 made Laws that are delivered, issued for delivery, amended, renewed 
2011, ch. 55, § 4 effective June 17, 2011. or continued in this state on or after January 1, 2012. 


Applicability. — Laws 2011, ch. 55, § 6 provided that 
the provisions of Laws 2011, ch. 55, § 4 apply to insurance 


59A-46-50.2. Coverage of prescription eye drop refills. 


A. An individual or group health maintenance organization contract that is delivered, issued 
for delivery or renewed in this state and that provides coverage for prescription eye drops shall not 
deny coverage for a renewal of prescription eye drops when: 

(1) the renewal is requested by the insured at least twenty-three days for a thirty-day 
supply of eye drops, forty-five days for a sixty-day supply of eye drops or sixty-eight days for a 
ninety-day supply of eye drops from the later of the date that the original prescription was dis- 
pensed to the insured or the date that the last renewal of the prescription was dispensed to the 
insured; and : 

(2) the prescriber indicates on the original prescription that additional quantities are 
needed and that the renewal requested by the insured does not exceed the number of additional 
quantities needed. 

B. As used in this section, "prescriber" means a person who is authorized’ pursuant to the New 
Mexico Drug, Device and Cosmetic Act [Chapter 26, aude 1 NMSA 1978] to prescribe prescrip- 
tion eye drops. 


History: Laws 2012, ch, 27, § 4. to insurance policies that provide coverage for prescrip- 


Effective dates. — Laws 2012, ch. 27, § 7 provided tion eye drops and that are delivered, issued for delivery, 
that Laws 2012, ch. 27, § 4 was effective January 1, 2013. amended, renewed or continued in this state on or after 


Applicability. — Laws 2012, ch. 27, § 6 provided January 1, 2013. 
that the provisions of Laws 2012, ch. 27, §§ 1 to 5 apply 


59A-46-50.3. Coverage for telemedicine services. 


A. An individual or group health maintenance organization contract that is delivered, issued 
for delivery or renewed in this state shall provide coverage for services provided via telemedicine 
to the same extent that the contract covers the same services when those services are provided via 
in-person consultation or contact. A carrier shall not impose any unique condition for coverage of 
services provided via telemedicine. 

B. A carrier shall not impose an originating-site restriction with respect to telemedicine ser- 
vices or distinguish between telemedicine services provided to patients in rural locations and 
those provided to patients in urban locations; provided that the provisions of this section shall not 
be construed to require coverage of an otherwise noncovered benefit. 

C. A determination by a health maintenance organization that health care services delivered 
through the use of telemedicine are not covered under the plan shall be subject to review and ap- 
peal pursuant to the Patient Protection Act [Chapter 59A, Article 57 NMSA 1978]. 
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D. The provisions of this section shall not apply in the event that federal law requires the state 
to make payments on behalf of enrollees to cover the costs of implementing this section. 

E. Nothing in this section shall require a health care provider to be physically present with 
a patient at the originating site unless the consulting telemedicine provider deems it neces- 
sary. 

F. Acarrier shall not limit coverage of services delivered via telemedicine only to those health 
care providers who are members of the health maintenance organization contract provider net- 
work where no in-network provider is available and accessible, as availability and accessibility are 
defined in network adequacy standards issued by the superintendent. 

G. Acarrier may charge a deductible, copayment or coinsurance for a health care service deliv- 
ered via telemedicine if it does not exceed the deductible, copayment or coinsurance applicable to 
a service delivered via in-person consultation or contact. 

H. A carrier shall not impose any annual or lifetime dollar maximum on coverage for ser- 
vices delivered via telemedicine, other than an annual or lifetime dollar maximum that ap- 
plies in the aggregate to all items and services covered under the contract, or impose upon any 
person receiving benefits pursuant to this section any copayment, coinsurance or deductible 
amounts, or any contract year, calendar year, lifetime or other durational benefit limitation or 
maximum for benefits or services, that is not equally imposed upon all terms and services coy- 
ered under the contract. 

I. A carrier shall reimburse for health care services delivered via telemedicine on the same 
basis and at least the same rate that the carrier reimburses for comparable services delivered via 
in-person consultation or contact. 

J, Telemedicine used to provide clinical services shall be encrypted and shall conform to state 
and federal privacy laws. 

K. The provisions of this section shall not apply to an individual or group health maintenance 
organization contract intended to supplement major medical group-type coverage, such as medi- 
care supplement, long-term care, disability income, specified disease, accident-only, hospital in- 
demnity or any other limited-benefit health i insurance policy. 

L. As used in this section: 

_ (1) “consulting telemedicine provider" means a health care provider that delivers tele- 
medicine services from a location remote from an originating site; 

(2) "in real time" means occurring simultaneously, instantaneously or within seconds of an 
event so that there is little or no noticeable delay between two or more events; 

(3) "originating site" means a place at which a patient is physically located and receiving 
health care services via telemedicine; 

(4) "store-and-forward technology" means electronic information, imaging and communi- 
cation, including interactive audio, video and data communication, that is transferred or recorded 
or otherwise stored for asynchronous use; and 

(5) "telemedicine" means the use of telecommunications and information technology to 
provide clinical health care from a distance. "Telemedicine" allows health care professionals to 
evaluate, diagnose and treat patients in remote locations using telecommunications and informa- 
tion technology in real time or asynchronously, including the use of interactive simultaneous audio 
and video or store-and-forward technology, or remote patient monitoring and telecommunications 
in order to deliver health care services to a site where the patient is located, along with the use 
of electronic media and health information. "Telemedicine" allows patients in remote locations to 
access medical expertise without travel. . 


History: Laws 2013, ch. 105, § 4; 2019, ch. 255, § 4. services provided via telemedicine to the same extent that 

The 2019 amendment, effective June 14, 2019, pro- the contract covers the same services when those services 
hibited certain restrictions on and established new re- are provided via in-person consultation or contact. A car- 
quirements for coverage of services provided via telemedi- rier shall not impose any unique condition for coverage of 
cine; in Subsection A, after "shall", deleted "allow covered services provided via telemedicine"; in Subsection B, af- 
benefits to be provided through telemedicine services. ter the subsection designation, deleted "The" and added 
Coverage for health care services provided through tele- "A carrier shall not impose an originating-site restric- 
medicine shall be determined in a manner consistent tion with respect to telemedicine services or distinguish 
with coverage for health care services provided through between telemedicine services provided to patients in 
in person consultation" and added "provide coverage for rural locations and those provided to patients in urban 
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locations; provided that the";:added new Subsections F health care services at a site other than the site where the 
through I and redesignated former Subsections F through patient is located, including the use of electronic media 
H as Subsections J through L, respectively; in Subsection. . for consultation relating to the health care diagnosis or 
L, in Paragraph L(5), after "means the use of", deleted ~ treatment of the patient in real time or through the use of 
"interactive simultaneous audio and video or store-and- » store-and-forward technology" and added the remainder 
forward technology using information and telecommuni- of the paragraph. 


cations technologies by a health care provider to deliver 


59A-46-50.4. Prescription drugs; prohibited formulary changes; notice 
requirements. h 


A. As of January 1, 2014, an individual or group health maintenance organization contract 
that is delivered, issued for delivery or renewed in this state and that provides prescription drug 
benefits categorized or tiered for purposes of cost-sharing through deductibles or coinsurance ob- 
ligations shall not make any of the following changes to coverage for a prescription drug within 
one hundred twenty days of any previous change to coverage for that prescription drug, unless a 
generic version of the prescription drug is available: 

, (1) reclassify a drug to a higher tier of the formulary; 

(2) reclassify a drug from a preferred classification to a non-preferred classification, unless 
that reclassification results in the drug moving to a lower tier of the formulary; 

(3) increase the cost-sharing, copayment, deductible or co-insurance charges for a drug; 

(4) remove a drug from the formulary; 

(5) establish a prior authorization requirement; 

(6) impose or modify a drug's quantity limit; or 

(7) impose a step-therapy restriction. 

B. The health maintenance organization shall give the affected subscriber at least sixty days' 
advance written notice of the impending change when it is determined that one of the following 
modifications will be made to a formulary: 

_ (1) reclassification of a drug to a higher tier of the formulary; 

(2) reclassification of a drug from a preferred classification to a non-preferred classifica- 
tion, unless that reclassification results in the drug moving to a lower tier of the formulary; 

(3). an increase in the cost-sharing, copayment, deductible or coinsurance charges for a 
drug; ) 

- (4) removal of a drug from the formulary; 

(5). addition of a prior authorization requirement; 

(6) imposition or modification of a drug's quantity limit; or 

(7) imposition of a step- -therapy restriction for a drug. 

C. Notwithstanding the provisions of Subsections A and B of this section, the health mainte- 
nance organization may immediately and without prior notice remove a ‘drug from the formulary 
if the drug: 

(1) is deemed unsafe by the federal food and drug administration; or 
(2) has been removed from the market for any reason. 

D. The health maintenance organization shall provide to each affected subscriber the following 
information in plain language regarding prescription drug benefits: 

(1) notice that the health maintenance organization uses one or more drug formularies; 

(2) an explanation of what the drug formulary is; 

(3) astatement regarding the method the health maintenance organization uses to deter- 
mine the prescription drugs to be included in or excluded from a drug formulary; and 

(4). a statement of how. often the health maintenance organization reviews the contents of 
each drug formulary. i . 

EK. As used in this section: 

(1)..."formulary" means the list of prescription arugR sovared pursuant to a health mainte- 
nance organization contract; and 

(2) “step therapy" means a protocol that establishes thé specific sequence'in which pre- 
scription drugs for a specified medical condition and medically appropriate for a particular patient 
are to be prescribed. ) 
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History: Laws 2018, ch. 1388, § 4. 23, was effective June 14, 2013, 90 days after the adjourn- 
Effective dates. — Laws 2013, ch. contained no effec- ment of the legislature. 
tive date provision, but, pursuant to N.M. Const., art. IV, § 


59A-46-50.5. Heart artery calcium scan coverage. 


A. A group health maintenance organization contract, other than a small group health main- 
tenance organization contract, that is delivered, issued for delivery or renewed in this state shall 
provide coverage for eligible enrollees to receive a heart artery calcium scan. 

B. Coverage provided pursuant to this section shall: 

(1)» be limited to the provision of a heart artery calcium scan to an eligible enrollee to be 
used as a clinical management tool; 

(2) be provided every five years if an eligible enrollee has previously received a heart ar- 
tery calcium score of zero; and 

(3) not be required for future heart artery calcium scans if an eligible enrollee receives a 
heart artery calcium score greater than zero. 

.C.. At its discretion or as required by law, a carrier may offer or refuse coverage for further cardiac 
featinig or procedures for eligible enrollees based upon the results of a heart artery calcium scan. 

D. The provisions of this section do not apply to short-term travel, accident-only or limited or 
specified-disease policies, plans or certificates of health insurance. 

E. As used in this section: 

(1) "eligible enrollee" means an enrollee who: 

(a) is a person between the ages of forty-five and sixty-five; and 

(b) has an intermediate risk of developing coronary heart disease as determined by a 
health care provider based upon a score calculated from an evidence-based algorithm widely used 
in the medical community to assess a person's ten-year cardiovascular disease risk, inciiding a 
score calculated using a pooled cohort equation; 

(2) “health care provider" means a physician, physician assistant, nurse practitioner or 
other health care professional authorized to furnish health care services within the scope of the 
professional's license; and 

(3) "heart artery calcium scan" means a computed tomography scan measuring coronary 
artery calcium for atherosclerosis and abnormal artery structure and function. 


History: Laws 2020, ch. 79, § 4. Applicability. — Laws 2020, ch. 79, § 6 provided that 
Effective dates. — Laws 2020, ch. 79 elle app no ef- the provisions of Laws 2020, ch, 79, are applicable to group 
fective date provision, but, pursuant.to N.M. Const., art. health, insurance policies, health care plans or certificates 
IV, § 23, was effective May 20, 2020, 90 days after adjourn- of health insurance, other than small group health plans, 
ment of the legislature. that are delivered, issued for delivery or renewed in this 


state on or after January 1, 2021. 


59A-46-51. Repealed. 


Repeals. — Laws 2021, ch, 108, § 37 repealed 59A- services, effective July 1, 2021. For provisions of former 
46-51 NMSA 1978, as enacted by Laws 2010, ch. 94, § 3, section, see the 2020 NMSA 1978 on NMOneSource.com., 
relating to health maintenance organizations, direct 


59A-46-52. Prescription drug prior authorization protocols. 


A. After January 1, 2014, a health maintenance organization shall accept the uniform prior 
authorization form developed pursuant to Sections 2 [59A-2-9.8 NMSA 1978] and 3 [61-11-6.2 
NMSA 1978] of this 2013 act as sufficient to request prior authorization for prescription drug 
benefits. 

B. No later than twenty-four months after the adoption of national standards for electronic 
prior authorization, a health insurer shall exchange prior authorization requests with providers 
who have e-prescribing capability. 
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C. Ifa health maintenance organization fails to use or accept the uniform prior authorization 
form or fails to respond within three business days upon receipt of a uniform prior authorization 
form, the prior authorization request shall be deerned to have been granted. 

D. As used in this section, "health maintenance ee 

(1) means: 
(a) ahealth maintenance organization; ¢ or 
(b) a managed care organization; and 

(2) does not include: 

(a) a person that delivers, issues for delivery or renews an individual pa intbivded 
to supplement major medical group-type coverages such as medicare supplement, long-term care, 
disability income, specified disease, accident-only, hospital indemnity or other: limited-benefit 
health insurance policy; 

(b) a physician or a physician group to which a:health maintenance organization has 
delegated financial risk for prescription drugs and that does not use a prior authorization process 
for prescription drugs; or 

(c) a health maintenaHies organization or its affiliated providers if the health main- 
tenance organization owns and operates its pharmacies and decay not use a prior authorization 
process, ti} 


History: Laws 2013, ch. 170, § 7. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 170 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


59A-46-52.1. Prescription drug épvniriges step therapy paplencns: 
clinical review criteria; exceptions. 


A. Each individual or group health maintenance organization contract delivered or issued for 
delivery in this state that provides a prescription drug benefit for which any step.therapy protocols 
are required shall establish clinical review criteria for those step therapy protocols. The clinical 
review criteria shall be based on clinical practice guidelines that: 

(1) recommend that the prescription drugs subject to step therapy protocols he taken in 
the specific sequence required by the step therapy protocol; 

(2) are developed and endorsed by an interdisciplinary panel of experts that manages con- 
flicts of interest among the members of the panel of experts by: 

(a) requiring members to: 1) disclose any potential conflicts of interest with carriers, 
insurers, health care plans, pharmaceutical manufacturers, pharmacy benefits. managers and any 
other entities; and 2) recuse themselves if there is a conflict of interest; and 

(b) using analytical and methodological experts to work to provide objectivity in data 
analysis and ranking of evidence through the preparation of evidence tables and facilitating con- 
sensus; 

(8) are based on high-quality studies, research and medical practice; 
(4) are created pursuant to an explicit and transparent process that: ° 

(a) minimizes bias and conflicts of interest; 

(b) explains the relationship between treatment options and outcomes; 

(c) rates the quality of the evidence supporting recommendations; and © 

(d) considers relevant patient subgroups and preferences; and 

(5) take into account the needs of atypical patient populations and diagnoses. 

B. In the absence of clinical guidelines that meet the requirements of Subsection A of this sec- 
tion, peer-reviewed publications may be substituted. ) 

C, When a health maintenance organization contract restricts coverage of '¢ a prescription eh" 


for the treatment of any medical condition through the use of a step therapy protocol, an enrollee 


and the practitioner prescribing the prescription drug shall have access to a clear, readily acces- 
sible and convenient process to request a step therapy exception determination.A carrier may use 
its existing medical exceptions process in accordance with the provisions of Subsections D through 
I of this section to satisfy this requirement. The process shall be made easily accessible for enroll- 
ees and practitioners on the carrier's publicly accessible website. 
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D, A carrier shall expeditiously grant an exception to the health maintenance organization 
contract's step therapy protocol, based on medical necessity and a clinically valid explanation from 
the patient's prescribing practitioner'as to why a drug on the health maintenance organization 
contract's formulary that is therapeutically equivalent to the prescribed drug should not be substi- 
tuted for the prescribed drug, if: 

(1) the prescription drug that is the subject of the exception request is contraindicated or 
will likely cause an adverse reaction by or physical or mental harm to the patient; 

(2) the prescription drug that is the subject of the exception request is expected to be inef- 
fective based on the known clinical characteristics of the patient and the known characteristics of 
the prescription drug regimen; 

(3) while under the enrollee's current health maintenance organization contract, or under 
the enrollee's previous health coverage, the enrollee has tried the prescription drug that is the 
subject of the exception request or another prescription drug in the same pharmacologic class or 
with the same mechanism of action as the prescription drug that is the subject of the exception 
request and that prescription drug was discontinued due to lack of efficacy or effectiveness, dimin- 
ished effect or an adverse event; or 

(4) the prescription drug required pursuant to the step therapy protocol is not in the best 
interest of the patient, based on clinical appropriateness, because the patient's use of the prescrip- 
tion drug is expected to: 

(a) cause a significant barrier to the patient's adherence to or compliance with the 
patient's plan of care; 

(b) worsen a comorbid condition of the patient; or 

(c) decrease the patient's ability to achieve or maintain Jct tes functional ability 
in performing daily activities. 

E. Upon the granting of an exception to a health maintenance organization contract's step 
therapy protocol, a carrier shall authorize coverage for the prescription drug that is the subject of 
the exception request. . 

F. A carrier shall respond with its decision on an enrollee's exception request within seventy- 
two hours of receipt. In.cases where exigent circumstances exist, a carrier shall respond within 
twenty-four hours of receipt of the exception request. In the event the carrier does not respond to 
an exception request within the time frames required pursuant to this subsection, the exception 
request shall be granted. 

G. Acarrier's denial of a request for an exception for step therapy protocols shall be subject 
to review and appeal pursuant to the Patient Protection Act [Chapter 59A, Article 57 NMSA 
1978]. 

H.. After an enrollee has made an exception request in accordance with the provisions of this 
section, a carrier shall authorize continued coverage of a prescription drug that is the subject of 
the exception request pending the determination of the exception request. 

I. The provisions of this section shall not be construed to prevent: 

(1) a health maintenance organization contract from requiring a patient to try a generic 
equivalent of a prescription drug before providing coverage for the equivalent brand-name pre- 
scription drug; or 

(2), a practitioner from prescribing a prescription drug that the sndpbitaends has deter- 
mined to be medically necessary. 

J. The provisions of this section shall apply only to a health maintenance organization contract 
delivered, issued for delivery or renewed on or after January 1, 2019. 

K. . The superintendent shall promulgate rules as may be necessary to appropriately imple- 
ment the provisions of this section. 

L. Nothing in this section shall be interpreted to interfere with the superintendent's authority 
to regulate prescription drug coverage benefits under other state and federal law. 

M. As used in this section, "medical necessity" or "medically necessary" means health care ser- 
vices determined by a practitioner, in consultation with the carrier, to be appropriate or necessary, 
according to: 

(1) any applicable, generally accepted principles and practices of good medical care; 
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(2) practice guidelines developed by the federal government or national or professional 
medical societies, boards or associations; or 

(3) any applicable clinical protocols or practice guidelines developed by the carrier consis- 
tent with federal, national and professional practice guidelines. These standards shall be applied 
to decisions related to the diagnosis or direct care and treatment of a physical or behavioral health 
condition, illness, injury or disease. 


History: Laws 2018, ch. 9, § 5. IV, § 23, was effective May 16, 2018, 90 days after the ad- 
Effective dates. — Laws 2018, ch. 9 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


59A-46-52.2. Pharmacist prescriptive authority services; 
reimbursement parity. 


A carrier shall reimburse a participating provider that is a certified pharmacist clinician or 
pharmacist certified to provide a prescriptive authority service who provides a service pursuant 
to an individual or group contract at the standard contracted rate that the carrier reimburses, 
for the same service under that individual or group contract, any licensed physician or physician 
assistant licensed pursuant to the Medical Practice Act [Chapter 41, Article 5 NMSA 1978] or 
any advanced practice certified nurse practitioner licensed pursuant to the Nursing Practice Act 
[Chapter 61, Article 3 NMSA 1978]. 


History: Laws 2020, ch. 58, § 5; 2021, ch. 54, § 13. The 2021 amendment, effective June 18, 2021, after 
"Medical Practice Act", deleted "or the Osteopathic Medi- 
cine Act", 


59A-46-53. Pharmacy benefits; prescription synchronization. 


A. An individual or group health maintenance organization contract that is delivered, issued 
for delivery or renewed in this state and that provides prescription drug benefits shall allow an 
enrollee to fill or refill a prescription for less than a thirty-day supply of the prescription drug, and 
apply a prorated daily copayment or coinsurance for the fill or refill, if: 

(1) the prescribing practitioner or the pharmacist determines the fill or refill to be in the 
best interest of the enrollee; 

(2) the enrollee requests or agrees to receive less than a thirty-day supply of the prescrip- 
tion drug; and 

(3) the reduced fill or refill is made for the purpose of synchronizing the enrollee's pre- 
scription drug fills. 

B. An individual or group health maintenance organization contract that is delivered, issued 
for delivery or renewed in this state and that provides prescription drug benefits shall not: 

(1) deny coverage for the filling of a chronic medication when the fill is made in accordance 
with a plan to synchronize multiple prescriptions for the enrollee pursuant to Subsection A of this 
section established among the health maintenance organization, the prescribing practitioner and 
a pharmacist. The health maintenance organization shall allow a pharmacy to override any denial 
indicating that a prescription is being refilled too soon for the purposes of medication synchroniza- 
tion; and 

(2) prorate a dispensing fee to a pharmacy that fills a prescription with ick than a thirty- 
day supply of prescription drug pursuant to Subsection A of this section: The health maintenance 
organization shall pay in full a dispensing fee for a partially filled or refilled prescription for each 
prescription dispensed, regardless of any prorated copayment or coinsurance that the ISIS 
may pay for prescription synchronization services. 


History: Laws 2015, ch. 65, § 5. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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59A-46-54. Provider credentialing; requirements; deadline. 


A. The superintendent shall adopt and promulgate rules to provide for a uniform and efficient 
provider credentialing process. The superintendent shall approve no more.than two forms of ap- 
plication to be used for the credentialing of providers. 

B. Acarrier shall not require a provider to submit information not required by a credentialing 
application established pursuant to Subsection A of this section. 

C. The provisions of this section apply equally to initial credentialing aoclications and applica- 
tions for recredentialing. 

D. The rules that the superintendent adopts and promulgates shall require primary credential 
verification no more frequently than every three years and allow provisional credentialing for a 
period of one year. | 

EK. Nothing in this section shall be construed to require a carrier to credential or provisionally 
credential a provider. 

_F. The rules that the superintendent adopts and promulgates shall establish that a carrier or 
a carrier's agent shall: 

(1) assess and verify the qualifications of a provider applying to become a participating 
provider within forty-five calendar days of receipt of a complete credentialing application and is- 
sue a decision in writing to the applicant approving or denying the credentialing application; and 

(2) within ten working days after receipt of a credentialing application, send a written noti- 
fication, via United States certified mail, to the applicant requesting any information or supporting 
documentation that the carrier requires to approve or deny the credentialing application. The notice 
to the applicant shall include a complete and detailed description of all of the information or support- 
ing documentation required and the name, address and telephone number of a person who serves as 
the applicant's point of contact for completing the credentialing application process. Any information 
required pursuant to this section shall be reasonably related to the information in the application. 

G. A carrier shall reimburse a provider for covered health care services for any claims from 
the provider that the carrier receives with a date of service more than forty-five-calendar days 
after the date on which the carrier received a complete credentialing application for that provider; 
provided that: 

(1) the provider has submitted a complete credentialing application and any supporting 
documentation that the carrier has requested in writing within the time frame established in 
Paragraph (2) of Subsection F of this section; 

(2) the carrier has approved, or has failed to approve or deny, the applicant's complete cre- 
dentialing application within the time frame established pursuant to Paragraph (1) of Subsection 
F of this section; 

(3) the provider has no past or current license sanctions or limitations, as reported by the 
New Mexico medical board or another pertinent licensing and regulatory agency, or by a similar 
out-of-state licensing and regulatory entity for a provider licensed in another state; and 

(4) the provider has professional liability insurance or is covered under the Medical Mal- 
practice Act [Chapter 41, Article 5 NMSA 1978]. 

H. A provider who, at the time services were rendered, was not eee Be: by a practice or group 
that has contracted with the carrier to provide services at specified rates of reimbursement shall 
be paid by the carrier in accordance with the carrier's.standard reimbursement rate. 

I. A provider who, at the time services were rendered, was employed by a practice or group that 
has contracted with the carrier to provide services at specified rates of reimbursement. shall be 
paid by the carrier in accordance with the terms of that contract. 

J. The superintendent shall adopt and promulgate rules to provide for the resolution of dis- 
putes relating to reimbursement and credentialing arising in cases where credentialing is delayed 
beyond forty-five days after application. 

K, Acarrier shall reimburse a provider pursuant to Subsections G, H and I of this section until 
the earlier of the following occurs: 

(1) the carrier's approval or denial of the prenidens s complete credentialing application; or 

(2) the passage of three years from the date the carrier received the provider's complete 
credentialing application. 
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History: Laws 2015, ch, 111, §.4; 2016, ch. 20, §-4. .~ has", added "approved, or has", and after "Subsection", 

The 2016 amendment, effective May 18, 2016, amended deleted "E" and added "F"; added new Subsection H and 
credentialing requirements for health care providers; in . redesignated former Subsections G, H and I as Subsections 
Subsection A, in the second sentence, after "The", deleted - I, J and K, respectively; in Subsection I, deleted "In cases 
"mules shall’ establish a‘single credentialing application where", after "A provider", deleted "is joining an existing” 
form" and added "superintendent shall approve no more - and added "who, at the time services were rendered, was 
than two forms of application to be used"; in Subsection B, employed by a", and after “has contracted", deleted "reim- 
after "not required by", deleted "the uniform" and added bursement rates with a carrier, the carrier shall pay the 
"a"; in Subsection C, after "equally to", added “initial”; in provider" and added "with the carrier to provide services 
Subserton D, after "promulgates", deleted "pursuant to at specified rates of reimbursement shall be paid by the 
Subsection A of this section", and after "every three years", carrier"; and in Subsection K, in the introductory sentence, 
added "and allow provisional credentialing for a period of after "pursuant to", deleted "the circumstances set forth in 
one year"; added a new Subsection E and redesignated Sub- Subsection F" and added "Subsections G,'H and I". 
sections E and F as Subsections F and G, respectively; in Applicability. — Laws 2016, ch.,20, § 7B provided that 
Subsection F, in the introductory sentence, after "promul- the provisions of Laws 2016, ch. 20, §§ 2 through 5 apply 
gates", deleted "pursuant to Subsection A of this section"; to applications for provider credentialing made on or after 
in Subsection G, deleted "Except as provided pursuant to January 1, 2017; 
Subsection G of this section", after "health care services", Temporary provisions. — Laws 2016, ch. 20, §.6 pro- 
deleted "in accordance with the carrier’s standard reim- vided that the superintendent of insurance shall promul- 
bursement rate", in Paragraph (1), after "Subsection", de- gate rules to implement the provisions of ail RNY: ch. 
leted "E" and added "F", in oe (2), after "the carrier 20 no later than sige 4 1, _— 


59A-46- 56. Coverage exchision; (Contingent repeal. See note below.) 


Govaiiene of vasectomy.and male condoms pursuant to Section 7 [59A-46-44 NMSA:1978] of this 
2019 act.is excluded for high-deductible individual or group health maintenance organization con- 
tracts with health savings accounts delivered or issued for selinrpex.) in this state until an enralleel s 
deductible has been met, es 


History: Laws 2019, ch. 263, § 8. insurance to the director of the legislative council service 


Effective dates. — Laws 2019, ch, 263 contained no and the New Mexico compilation commission that federal 
effective date provision, but, pursuant to N.M. Const., art. law permits coverage of vasectomies and male condoms 
IV, $'23,:was effective June 14, 2019, 90 days after the = under high-deductible health benefits plans with health 


adjournment of the legislature. © savings accounts, 59A-46-56 NMSA 1978 is repealed. 
Contingent repeal. — Laws 2019, ch, 263, § 11 @ incl reg 
provided upon certification by the superintendent of 


59A-46-56. Physical rehabilitation services; limits on cost sharing. 


A. An individual or group health maintenance contract that is delivered, issued for delivery 
or renewed in this state shall not impose a member cost share for physical rehabilitation services 
that is greater than that for primary care services on a coinsurance percentage basis Leer coin- 
surance is applied or on an absolute dollar amount when a copay is applied. 

B. As used in this section: 

(1) "physical rehabilitation services" means services aimed at maximizing an individual's 
level of function, returning to a prior level of function or maintaining or slowing the decline of 
function, which services are provided by or under the direction of a licensed piel therapist, 
occupational therapist or speech therapist; and 

(2) "primary care services" means the first level of basic or general health care for a per- 
son's health needs, including diagnostic and treatment ‘services, initiation of referrals for other 
health care services and maintenance of the splasipds of care’ when appropriate. 


History: Laws 2019, ch. 188, § 4. Effective dates. — Laws 2019, ch. 188, § 6 made Laws 
2019, ch, 188, § 4 effective January 1, 2020. 
59A-46-57. Behavioral health services; elimination of cost sharing. 


A. ‘Until January 1, 2027, an individual or group health maintenance organization contract 
that is delivered, issued for delivery or renewed in this state that offers coverage of behavioral 
health services shall not impose cost sharing on those behavioral health services. 

B. For the purposes of this section: 
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(1) "behavioral health services" means professional and ancillary services for the treat- 
ment, habilitation, prevention and identification of mental illnesses, substance abuse disorders 
and trauma spectrum disorders, including inpatient, detoxification, residential treatment and par- 
tial hospitalization, intensive outpatient therapy, outpatient and all medications, including brand- 
name pharmacy drugs when generics are unavailable; 

(2) "coinsurance" means a cost-sharing method that requires an enrollee to pay a stated 
percentage of medical expenses after any deductible amount is paid; provided that coinsurance 
rates may differ for different types of services under the same individual or group health mainte- 
nance organization contract; 

(3) “copayment” means a cost-sharing method that requires an enrollee to pay a fixed dol- 
lar amount when health care services are received, with the carrier paying the balance of the al- 
lowable amount; provided that there may be different copayment requirements for different types 
of services under the same individual or group health maintenance organization contract; and 

(4) "cost sharing" means a copayment, coinsurance, deductible or any other form of finan- 
cial obligation of an enrollee other than a premium or a share of a premium, or any combination of 
any of these financial obligations, as defined by the terms of an individual or group health mainte- 


nance organization contract. 


History: Laws 2021, ch. 136, § 8. 


Effective dates. — Laws 2021, ch. 136, § 11 made 
Laws 2021, ch. 136, § 8 effective January 1, 2022. 


ARTICLE 47 
Nonprofit Health Care Plans 


Sec. Sec, 
59A-47-1, Short title. 59A-47-27.1. Coverage of circumcision for newborn 
59A-47-2. Purpose; exemptions. males. 
59A-47-3,. Definitions. 59A-47-28, Coverage for service of chiropractor.” 
59A-47-4, Organization; profit corporations prohibited; 59A-47-28.1. Coverage for service of certified nurse- 
merger and consolidation of health care midwives and registered lay midwives. 
plans. 59A-47-28.2. Doctor of oriental medicine discrimination 
59A-47-5. Qualifications for health care plan authority. prohibited. 
59A-47-6. Preliminary permit for solicitations. 59A-47-28.3. Provider discrimination prohibited. 
59A-47-7. Escrow of preliminary premiums, ~ 59A-47-28.4, Coverage for collaborative practice; dental 
59A-47-8. Certificate of authority required; application therapists; dental hygienists. 
and conditions; exceptions. 59A-47-29, Settlement of disputes; appeal. 
59A-47-9, Issuance and denial of initial certificate of au- 59A-47-30. Licensed insurance producers required; qual- 
thority. ifications, licensing procedures and condi- 
59A-47-10. Trust deposit. tions. 
59A-47-11. Expiration, continuance of certificate of au- 59A-47-31. Rehabilitation, liquidation or dissolution, 
thority. 59A-47-32. Unauthorized contract or adjustment trans- 
59A-47-12. Suspension, revocation or refusal to continue actions; penalty. 
certificate of authority. 59A-47-33. Other provisions applicable. 
59A-47-18. Service of process; superintendent as attor- 59A-47-34. Continuation of coverage and conversion 
ney. rights; health care plans. 
59A-47-14. Annual statement. 59A-47-85, Alcohol dependency coverage. 
59A-47-15. Assets, 59A-47-36. Nonprofit health care plans; contract or cer- 
59A-47-16. Reserves. tificate provisions relating to individuals 
59A-47-17, Examination. who are eligible for medical benefits under 
59A-47-18, Investments. the medicaid program. 
59A-47-19. Limitation upon acquisition and administra- 59A-47-37.. Coverage of children, 
tion expenses, 59A-47-37.1. Hearing aid coverage for children required. 
59A-47-20. Conflicts of interest as to certain transac- 59A-47-38. Coverage for medical diets for genetic inborn 
tions. errors of metabolism. 
59A-47-21. Joint coverage, reinsurance. 59A-47-39. Employer utilization and loss experience 
59A-47-22, Transfer of subscribership. : availability. 
59A-47-23. Subscriber contracts; coverage period. 59A-47-40. Maximum age of dependent. 
59A-47-24. Subscriber contracts; requirements and pro- 59A-47-41. Coverage of alpha-fetoprotein IV screening 
visions, | test. 
59A-47-25. Subscriber contracts; filing, approval. 59A-47-41.1. Prior authorization for gynecological or ob- 
59A-47-26. Premium rates; filing and approval. stetrical ultrasounds prohibited. 
59A-47-27. Coverage for newly born children, maternity 59A-47-42. Coverage of part-time employees. 
transport, home health care. 59A-47-48. Coverage of colorectal cancer screening. 
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Sec. 
59A-47-44, General anesthesia mt hospitalization for 
dental surgery. 


59A-47-45, Coverage for autism ‘spectrum disorder diag- . 


nosis and treatment, 
59A-47-45.1. Coverage for orally administered antican- 
cer medications; limits on patient costs. 


Sec.., 


 5OA- 47. 47, ipso: drug prior authorization proto- 


cols, 


B9A+47-47,1, Prescription drug coverage; step therapy. 


protocols; clinical review. criteria; excep- 
_ tions, 
59A-47-47, 2. Pharmacist prescriptive’ authority services; 


59A-47-45.2. Coverage of prescription eye drop refills. reimbursement parity. » 
59A-47-45.3. Coverage for telemedicine. services, 59A-47-48, Pharmacy benefit; prescription synchroniza- 


59A-47-45.4. Prescription drugs; prohibited formulary tion, 
~ changes; notice requirements, 59A-47-49. Provider credentialing; Se eipeeg dead- 
59A-47-45.5. Coverage for contraception. line, 
59A-47-45.6.. Coverage exclusion. (Contingent \ repeal. 59A-47-50.. Physical rehabilitation, services; limits on 
See note below.) cost sharing. 
59A-47-45.7. Heart artery calcium scan coverage. ~ 59A-47-51. Behavioral health services; ‘elimination of 


59A-47-46,. Repealed. 3 cost sharing. 


59A-47-1. Short title. 
Chapter 59A, Article 47 NMSA 1978 may be cited as the "Nonprofit Health Care Plan ie 


History: Laws 1984, ch. 127, § 878; 2003, ch. 391, § 6. Am. Jur. 2d, A.L.R. and C.J.S. references. — Non- 
The 2003 amendment, effective June 20, 2003, sub- profit purposes and character which warrant creation of 
stituted "Chapter 59A, Article 47, NMSA 1978" for "This nonprofit organization, 16 A.L.R.2d 1345. 
article" at the beginning, 


ANNOTATIONS 


Law reviews. — For note, "Nonprofit Health Care Cor- 
porations Are Not Insurance Providers," 's see 10 N.M.L. 
Rev. 481 (1980), 


59A-47-2. Purpose; exemptions. 


A. The purpose of this article is to provide for the reasonable regulation of membership corpo- 
rations organized for the purpose of making health care expense payments on a service benefit ba- 
sis or on an indemnity benefit basis, or both, for persons who become subscribers under contracts 
with such corporation. | 

B... Nothing in this article shall apply to any professional or hospital association which accepts 
health care expense payments for health care on a service basis or on an indemnity basis, or both, 
which are underwritten by any authorized insurer. 


History: Laws 1984, ch. 127, § 879. 


59A-47-3. Definitions. 


As used in Chapter 59A, Article 47 NMSA 1978: | | 

A. "acquisition expenses" includes all expenses incurred in connection with the solicitation and 
enrollment of subscribers; 

B. “administration expenses" means all expenses of the health care plan other thei’ the cost of 
health care expense payments and acquisition expenses; 

C. "agent" means a person appointed by’a health care plan authorized to transact bist dies in 
this state to act as its representative in any given Jocabty for soliciting health care policies and 
other related duties.as may be authorized; 

D, "chiropractor" means any person holding a license provided ee in the Chiropractic Eaves 
cian Practice Act [Chapter 61, Article 4 NMSA 1978]; 

E... "credentialing" means ites process of obtaining and volar. sa erent aos 4 ‘about a provider 
and evaluating that provider when that provider seeks to become a participating provider; 

F. "direct services” means services rendered to an individual by a health care plan, health in- 
surer or a health care practitioner, facility or other provider, including case management, disease 
management, health education and promotion, preventive services, quality incentive payments 
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to providers and any portion of an assessment that covers services rather than administration 
and for which a health care plan or a health insurer does not receive a tax credit pursuant to the 
Medical Insurance Pool Act [Chapter 59A, Article 54 NMSA 1978]; provided, however, that "direct 
services" does not include care coordination, utilization review or management or any other activ- 
ity designed to manage utilization or services; 

G. "doctor of oriental medicine" means any person licensed as a doctor: of oriental medicine 
under the Acupuncture and Oriental Medicine Practice Act [Chapter 61, Article 14A NMSA 1978]; 

H. "health care" means the treatment of persons for the prevention, cure or correction of any 
illness or physical or mental condition, including optometric services; 

I,. "health care expense payment" means a payment for health care to a purveyor on behalf of a 
subscriber, or such a payment to the subscriber; 

J. “health care plan" means an organization that demonstrates to the superintendent that it 
has been granted. exemption from the federal income tax by the United States commissioner of 
internal revenue as an organization described in Section 501(c)(3) of the United States Internal 
Revenue Code of 1986, as that section may be amended or renumbered, and is authorized by the 
superintendent to enter into contracts with subscribers and to make health care expense ‘pay- 
ments, including an organization that issues: 

(1). a short-term health care plan; | 

(2) am excepted benefit health care plan intended to supplement major medical cover- 
age, including medicare supplement, vision, dental, disease-specific, accident-only or hospital 
indemnity-only insurance policies; or . 

. (8) .a policy or plan for long-term care or disability income; 

K. "indemnity benefit" means a payment that the purveyor has not agreed to accept as pay- 
ment in full for health care furnished the subscriber; 

L.. "item of health care" means a service or material used in health care; 

M. "pharmacist" means a person licensed as a pharmacist pursuant to the Pharmacy Act 
[Chapter 61, Article 11 NMSA 1978]; 

N. "pharmacist clinician" means a pharmacist who exercises prescriptive authority pursuant 
to the Pharmacist Prescriptive Authority Act [61-11B-1 through 61-11B-3 NMSA 1978]; 

O. "premium" means all income received from individuals and private and public payers or 
sources for the procurement of health coverage, including capitated payments, self-funded admin- 
istrative fees, self-funded claim reimbursements, recoveries from third parties or other insurers 
and interests less any premium tax paid pursuant to Section 59A-6-2 NMSA 1978 and fees associ- 
ated with participating in a health insurance exchange that serves as a clearinghouse for insur- 
ance; 

P. "provider" means a physician or other individual licensed or otherwise authorized to furnish 
health care services In the state; 7 

Q. "purveyor" means a person who furnishes any item of health care and charges for that item; 

R. "service benefit" means a payment that the purveyor has agreed to accept as payment in full 
for health care furnished the subscriber; 

S. "short-term health care plan" means a nonrenewable health care plan covering a resident of 
the state, regardless of where the plan is delivered, that: 

(1) has a maximum specified duration of not more than three months after the effective 
date of the plan; and 

(2) is issued only to individuals who have not been enrolled in a health care plan that pro- 
vides the same or similar nonrenewable coverage from any nonprofit health care plan within the 
three months preceding enrollment in the short-term plan; _ 

T. "solicitor" means a person employed by the licensed agent of a health care plan for the pur- 
pose of soliciting health care policies and other related duties in connection with the handling of 
the business of the agent as may be authorized and paid for the person's services either on a com- 
mission basis or salary basis or part by commission and part by salary; 

U. "subscriber" means any individual who, because of a contract with a health care plan en- 
tered into by or for the individual, is entitled to have health care expense payments made on the 
individual's behalf or to the individual by the health care plan; and 


1277 


© 2022 State.of New Mexico. New Mexico Compilation Commission. All rights reserved, 


59A-47-4 INSURANCE CODE 59A-47-4 


V. "underwriting manual" means the health care plan's written criteria, approved by the su- 
perintendent, that defines the terms and conditions under which subscribers may be selected. The 
underwriting manual may be amended from time to time, but the amendment will not be effec- 
tive until approved by the superintendent. The superintendent shall notify the health care plan 
filing the underwriting manual or the amendment thereto of the superintendent's approval or 
disapproval thereof in writing within thirty days after filing or within sixty days after filing if the 
superintendent shall so extend the time: If the superintendent fails to act within such period, the 


filing shall be deemed to be approved. 


History: Laws 1984, ch. 127, § 879.1; 1989, ch. 96, § 
8; 1998, ch. 158, § 5; 2007, ch. 244, § 2; 2015, ch. 111, § 
5; 2018, ch. 57, § 25; 2019, ch. 235, § 13; 2019, ch. 235, 
§ 14. 

Cross references, — For the United States Internal 
Revenue Code of 1986, see 26 U.S.C, 

The 2019 second amendment, effective January 1, 

2020, added the definitions of certain terms as used in 
Chapter 59A, Article 47 NMSA 1978; added new Subsec- 
tions A through G and redesignated former Subsection 
A as Subsection H; deleted former Subsection B; redes- 
ignated former Subsection C as Subsection I; added new 
Subsections J through P and redesignated former Subsec- 
tions D and E as Subsections Q and R, respectively; de- 
leted former Subsection F; added new Subsections S and T 
and redesignated former Subsections G and H as Subsec- 
tions U and V, respectively; and deleted former Subsec- 
tions I through S. 
- The first 2019 amendment, effective June 14, 2019, 
added the definitions of certain terms as used in Chap- 
ter 59A, Article 47 NMSA 1978; added new Subsections 
A through G and redesignated former Subsection A as 
Subsection H; added new Subsections I through K and re- 
designated former Subsection B as Subsection L; deleted 
former Subsection C; added new Subsections M through P 
and redesignated former Subsections D and E as Subsec- 
tions Q and R, respectively; deleted former Subsection F; 
added new Subsections S and T and redesignated former 
Subsections G and H as Subsections U and V, respectively; 
and deleted former Subsections I through S. 

The 2018 amendment, effective January 1, 2020, re- 
vised the definitions of "health care plan" as used in Chap- 
ter 59A, Article 47; in Subsection K, after "health care 


plan’ means", deleted "a nonprofit corporation" and added 
"an organization that demonstrates to the superintendent 
that it has been granted exemption from the federal in- 
come tax by the United States commissioner of internal 
revenue as an organization described in Section 501(¢)(3) 
of the United States Internal Revenue Code of 1986, as 
that section may be amended or renumbered, and is". 

The 2015 amendment, effective June 19, 2015, defined 
"credentialing" and "provider" as used in the Nonprofit 
Health Care Plan Law; in Subsection P, after, "Pharmacy 
Act;", deleted "and"; and added new Subsections R and S, 
defining "credentialing" and "provider", respectively. 

The 2007 amendment, effective June 15, 2007, added 
the definitions of "pharmacist" and "pharmacist.clinician" 
in new Subsections P and Q. 

The 1993 amendment, effective June 18, 1993, in 
Subsection D, substituted "means a person" for "means 
any person" and substituted "and charges for that item" 
for "and who charges therefor, whether located within or 
without the state"; substituted "that" for "which" in Sub- 
sections H, F, and H; deleted "which is" preceding "autho- 
rized" in Subsection K; substituted "and other related du- 
ties as may be authorized" for "and such other duties in 
connection therewith as may be authorized" in Subsection 
L; substituted "and other related duties" for "and such 
other duties" in Subsection M; and rewrote Subsection O. 


ANNOTATIONS 


Law reviews. — For note, "Nonprofit Health Care Cor- 
porations Are Not Insurance Providers," see 10 N.M.L. 
Rev. 481 (1980). 


59A-47-4. Organization; profit corporations prohibited; merger and 


consolidation of health care plans. 


A. A corporation may be organized under the laws of this state which provide for the organiza- 
tion of nonprofit corporations, as a nonprofit corporation organized for making health care expense 
payments on a service benefit basis or an indemnity basis, or both, for subscribers under contract 
with such corporation. 

B. The articles of incorporation of each domestic health care plan shall have endorsed thereon 
or annexed thereto the consent of the superintendent prior to filing. The amendment of the articles 
of incorporation of any domestic health care plan shall have endorsed thereon or annexed thereto 
the consent of the superintendent prior to filing. 

C. The directors of a domestic health care plan shall be chosen in lite Sis with the bylaws 
of the corporation, subject to the following: 

(1) at least twenty-five percent of the directors shall be members of the general public; 
and 

(2) the balance of the directors shall be either representatives of purveyors or members of 
the general public. — 

D, No domestic health care plan shall be converted. into a corporation organized for pecuniary 
profit; and any such plan shall be maintained and operated primarily for the benefit of its subscribers. 
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E. A domestic health care plan may merge only with another domestic health care plan in ac- 
cordance with applicable provisions of the Insurance Holding Company Law [Chapter 59A, Article 
37: NMSA 1978] and the Nonprofit Corporation Act [Chapter 53, Article 8 NMSA 1978]. 


History: Laws 1984, ch. 127, § 879.2; 1999, ch. 1338, to operate under the provisions of this article. No foreign 
§ 2. health care plan may be authorized to conduct business 
The 1999 amendment, effective June 18, 1999, added in this state", 


"Merger and Consolidation of Health Care Plans" in the 
section heading; inserted "domestic" throughout the sec- 
tion; rewrote former Subsection E which read: "No health Law reviews. — For note, "Nonprofit Health Care Cor- 
care plan shall furnish or contract to furnish health care porations Are Not Insurance Providers," see 10 N.M.L. 
expense payments in this state unless organized under Rev. 481 (1980). 

the laws of this state as above provided and so authorized . 


ANNOTATIONS 


59A-47-5. Qualifications for health care plan authority. 


The superintendent shall not authorize any proposed health care plan to solicit preliminary ap- 
plications from subscribers or to transact business as a health care plan unless he finds after such 
investigation and hearings as he deems advisable that the proposed health care plan is qualified 
therefor as follows: 

A. it shall be duly incorporated as a health care plan under the laws of a state governing incor- 
poration of nonprofit corporations; 

B. its sponsors shall have financial stability and its directors and officers shall be individuals 
of good personal and business reputation and integrity; 

C. its proposed management shall possess experience and competence as to the business in 
which to engage; 

D. it shall have ready access to health care facilities in this state reasonably. sufficient to pro- 
vide the health care services to be covered by its piesa contracts, whether on service or in- 
demnity bases; 

E.: ‘it shall actually or prospectively have sufficient funds to finance preliminary solicitation of 
subscribers and to conduct its operations with reasonable margin of financial safety; 

F, its proposed contracts to be offered subscribers shall be well drafted and provide substantial 
health care coverage and benefits at reasonable premium rates; 

G. «operation of the health care plan in the area of this state proposed to sha Rat would be in 
the public interest and of convenience to its residents; and 

H. if it [is] a newly formed health care plan, prior to being granted an initial certificate of 
authority to engage in business, it shall have applied for and received from the superintendent a 
preliminary permit to solicit subscribers' applications for health care contracts as proposed to be 
offered, and thereunder have solicited and received, within one year from date of the preliminary 
permit, applications for coverage of not less than one thousand individuals under such contracts 
together with payment in advance of one month's premium therefor or if it is a foreign health care 
plan with a certificate of authority from its state of domicile, it must already cover not less than 
one thousand individuals. 


History: Laws 1984, ch. 127, § 879.3; 1987, ch. 259, § substituted "a" for "this" in Subsection A; inserted "if it a 
830; 1999, ch. 133, § 3. newly rivict health care plan" at the beginning of Sub- 

Bracketed material. — The bracketed’ material was section H and added the language following "premium 
inserted by the compiler and it is not part of the law. ; 'therefor" at the end of Subsection H. 


The 1999 amendment, effective June 18, 1999, 
substituted "shall" for "must" throughout the section; 


59A-47-6. Preliminary permit for solicitations, 


A. A newly-formed health care plan shall not solicit any subscriber or enter into any proposed 
contract for health care expense payments unless and until it obtains from the superintendent a 
preliminary permit to do so, The proposed health care plan shall file with the superintendent its 
application in writing for the permit in form as a pevonrsbed and furnished by the superintendent 
and calling for information as follows: 
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_ (1) name and business address of applicant; 

(2) area of this state proposed to be served; 

(3) names, residence addresses, occupations, business experience, bidgnapttedt data, and 
such proof of identity as the superintendent may require of the incorporators, sponsors, directors, 
officers and proposed management personnel; 

(4) health care coverage proposed to be provided and premium rates therefor, as shown 
by two (2) copies of TO pasa subscribers' contracts and premium rate schedules filed with the ap- 
plication; 

(5) financial resources, present or prospective, of applicant; and 

(6) such other information as to prebpant s qualifications as the superintendent may rea- 
sonably require. 

The application shall be accompanied by a copy of applicant's articles of incorporation “am its 
bylaws, its current financial statement, and such other documentation as the form of applica- 
tion may require. Upon filing the application the applicant shall pay to the superintendent the 
filing fee specified therefor in Section 101 [59A-6-1 NMSA 1978] (fee schedule) of the Insurance 
Code. 

B.: If after such investigation of the applicant and its sponsors and Seeastiiar and hearings 
held, as he deems advisable the superintendent finds that the applicant meets the qualifications 
stated in Section 879,3 [59A-47-5 NMSA 1978] of this article ands, otherwise in compliance with 
this article, he shall issue a preliminary permit in appropriate terms; otherwise he shall deny the 
permit by his written order stating the reasons for the denial. 


History: Laws 1984, ch. 127, § 879.4. 


59A-47-7. Escrow of preliminary premiums. 


With its application for a preliminary permit as provided for in Seution 879.4 [59A-47- 6 
NMSA 1978] of this article the applicant shall file with the superintendent documentation of 
an escrow arrangement made by applicant and satisfactory to the superintendent adequate 
to insure return to applicants for subscribers' health care contracts of advance premium pay- 
ments made, if within one year from date of issuance of the preliminary permit an initial cer- 
tificate of authority to do business as a health care plan hes not been issued to the applicant by 
the ni pbeeah in b= 


Histor Laws 1984, ch, 127; § 879. 5. 


59A-47: 8. Certificate of authority required Guipiteation and conditions: 
exceptions. 


A. No health care plan shall’ make health care Kaci payments unless and until it has ob- 
tained from the superintendent a certificate of authority to do business. Violation of this provision 
shall constitute a misdemeanor punishable upon conviction by : a \ fine of not to exceed one thousand 
dollars ($1,000). ' 

B.. A newly formed health care plan's application for initial certificate of authority must be filed 
with the superintendent prior to expiration of one year from date of issuance of the preliminary 
permit referred to in Section 59A-47-6 NMSA 1978, 

C. The application for certificate of authority shall ‘be in the form prescribed and furnished by 
the superintendent consistent with Chapter 59A, Article 47 NMSA 1978, and be verified by two 
of the applicant's officers. The application shall include or be accompanied by such proof as the 
superintendent may reasonably require that the applicant is qualified for the certificate of author- 
ity under this article. At filing of the application the applicant shall pay to the superintendent the 
applicable filing fee as praeet Y in Section 59A-6-1 NMSA 197 8. The filing fee shall not be refund- 
able. 


xh 
i 
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D. No such certificate of authority shall be required for a health care plan formerly so autho- 
rized, to enable it to investigate and settle losses under its contracts lawfully written in New Mex- 
ico, or to liquidate assets and liabilities (other than collection of new premiums) resulting from its 
former authorized operations in this state. A health care plan not transacting new business in this 
state but continuing collection of premiums on and servicing contracts remaining in force as to 
residents of or risks located in this state, is transacting business in New Mexico for the purpose of 
premium tax requirements only and is not required to have a certificate of authority. 


History: Laws 1984, ch. 127, § 879.6; 1999, ch. 133, Subsection B; inserted "for certificate of authority", sub- 
§ 4, stituted "Chapter 59A, Article 47 NMSA 1978" for "this 

The 1999 amendment, effective June 18, 1999, sub- article", inserted "the" preceding "applicant's", and substi- 
divided former Subsection B into Subsections B and C; tuted "Section 59A-6-1 NMSA 1978" for "Section 101 (fee 
substituted "A newly formed" for "The" and "Section 59A- schedule) of the Insurance Code" in Subsection C, and re- 
47-6 NMSA 1978" for "Section 879.4 of this article" in designated former Subsection C as Subsection D. 


59A-47-9. Issuance and denial of initial certificate of authority. 


A. If after such investigation as he deems advisable the superintendent finds that the appli- 
cant is in sound financial condition and is otherwise qualified therefor, he shall issue to the appli- 
cant a certificate of authority as a health care plan. 

B. Ifthe superintendent does not so find, he shall deny issuance of the certificate of authority 
and notify the applicant thereof in writing stating the reasons for such denial. 


History: Laws 1984, ch. 127, § 879.7; 1999, ch. 133, newly-formed health care plan has filed and completed its 
§ 5. application to the superintendent for an initial certificate 

The 1999 amendment, effective June 18, 1999, in- of authority as required under Section 879.6 of this arti- 
serted "and" in the section heading; deleted "prior to ex- cle, and" following "If", and substituted "a" for "an initial" 
piration of one year from date of issuance of the prelimi- in Subsection A; and substituted "the certificate" for "an 
nary permit referred to in Section 879.4 of this article the initial certificate" in Subsection B, 


59A-47-10. Trust deposit. 


A. Every health care plan shall make and thereafter maintain a deposit in trust with the state 
treasurer through the superintendent for the benefit and protection of all of its subscribers, as a 
condition to being authorized to transact business. The deposit shall consist of United States trea- 
sury bonds or other securities of the United States government or agency thereof, or in bonds or 
obligations of any state, county or other political subdivision in the United States, or in certificates 
of deposit of solvent financial institutions located in New Mexico, purchased within this state and 
having at all times a market value of not less than one hundred thousand dollars ($100,000). 

B. Any such trust deposit shall be released in the following instances only: 

(1) upon extinguishment of all liabilities of the health care plan for the security of which 
the deposit is held; 

(2) upon the health care plan ceasing to transact business in New Mexico, and all fixed 
or contingent liabilities for which the deposit was.a security have been satisfied or terminated, 
or have been assumed by some other company authorized to transact business in New Mexico; or 

| (3).. upon proper order of a court of competent jurisdiction, the trust deposit may be re- 
leased to the receiver, conservator, rehabilitator or liquidator of the health care plan for whose 
account the deposit is held. 

No such release shall be made except on application and written order of the superintendent 
made upon proof satisfactory to him of the existence of one or more of such grounds. Before di- 
recting the release of any securities the superintendent may require such evidence as he deems 
satisfactory that the health care plan is entitled to the release and return of the securities or a 
part thereof. The superintendent shall have no personal liability for any such release of any trust 
deposit or any part thereof so made in good faith. 


History: Laws 1984, ch. 127, § 879.8. 
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59A-47-11. Expiration, continuance of certificate of authority. 


The certificate of authority of a health care plan issued under this article shall be subject to con- 
tinuation or expiration upon the same applicable procedures and time periods. as provided in Ar- 
ticle 5 [Chapter 59A, Article 5 NMSA 1978] (authorization of insurers and general requirements) 
of the Insurance Code with respect to authorized insurers, and upon payment; of the applicable 
fees specified in Section 101 [59A-6-1 NMSA 1978] (fee schedule) of the Insurance Code. 


History: Laws 1984, ch. 127, § 879.9. 


59A-47-12. Suspension, revocation or refusal to continue certificate of 
authority. 


The superintendent may suspend, revoke or refuse to continue the certificate of authority 
of any health care plan if the health care plan no longer fulfills the qualifications therefor as 
stated in this article or on any applicable ground, procedure and conditions on which he could 
suspend, revoke or refuse continuance of the certificate of authority of an insurer under Article 
5 [Chapter 59A, Article 5 NMSA 1978] Sfp cige cages of insurers and general requirements) of 
the Insurance Code. 


History: Laws 1984, ch. 127, § 879.10. 


59A-47-13. Service of process; superintendent as tina 


Prior to issuance of its initial certificate of authority, the health care plan. ‘shall appoint the 
superintendent and his successors as its true and lawful attorney upon whom may be served all 
lawful process in any action or legal proceedings against it by a resident of New Mexico or where 
the cause of action arises in this state. In the appointment the health care plan shall agree that 
any such process so served shall be of the same effect and validity as if served on the health care 
plan direct. The appointment shall continue in.force irrevocably so long as any liability of the 
health care plan under a subscriber's contract in, this state remains outstanding. Process shall be 
served upon the superintendent in the same manner and subject to the same conditions as pro- 
vided in Section 99 [59A-5-32 NMSA 1978] of.the Insurance Code as for service. of process agningt 
insurers. 


History: Laws 1984, ch. 127, § 879,11. 


59A-47-14. Annual statement. 


As prerequisite to continuance of its certificate of authority, each health care plan shall on or be- 
fore March 1 each year file with the superintendent and with the national association of insurance 
commissioners an annual statement in accordance with the requirements of Section 59A-5-29 
NMSA 1978 and a risk- based capital report in vgn hahe fe with the Sica of seh 59A- 
5A-3 NMSA 1978. 


History: Laws 1984, ch, 127, § 879.12; 2014, ch. 59, deleted the former second sentence, which required the 


§.52. form to correspond to the form adopted by the national 

The 2014 Antanas} effective July, 1, 2014, re- association of insurance superintendents; and deleted 
quired insurers to annually file a statement of financial ~ the former third sentence, which required the state- 
condition and transactions and a risk-based. capital re- ment to be verified by the Ereidbnt and BEETS DE of the 
port; after "national association of insurance", deleted... ; health care plan. 
“superintendents its financial statement for the year ; Severability. — Laws 2014, ch. 59, § 54 prided that 
ending December 31 immediately preceding on form as if any part or application of the provisions of Laws 2014, 
prescribed and furnished without charge by the super- ch. 59 is held invalid, the remainder or its application to 
intendent" and added the remainder of the sentence; other situations or persons shall notbe affected. 
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59A-47-15. Assets. 


In determining the financial condition of a health care plan there shall be allowed as assets only 
such assets allowed as to life or health insurers under Sections 118 [59A-8-1 NMSA 1978] ("as- 
sets" defined) and 119 [59A-8-2 NMSA 1978] (assets not allowed) of the Insurance.Code. 


History: Laws 1984, ch. 127, § 879.13. 


59A-47-16. Reserves. 


A health care plan shall establish and maintain reserves in amount clearly adequate, as deter- 
mined by the superintendent, to cover all liabilities for losses incurred and unpaid. 


History: Laws 1984, ch. 127, § 879.14. 


59A-47-17. Examination. 


A health care plan, or organizaion [organization] proposing or purporting to be a health care 
plan, shall be subject to investigation and examination by the superintendent upon the same 
bases, in the same manner and subject to the same provisions as. to conduct of the examination, 
payment of expense or costs of the examination, making, approval and filing of examination report, 
and all related provisions, as apply as to investigation or examination of insurers. under Article 4 
[Chapter 59A, Article 4 NMSA 1978] (examinations, hearings and appeals) of the Insurance Code. 


History: Laws 1984, ch. 127, § 879.15. Bracketed material. — The bracketed material was 
, ' inserted by the compiler and it is not a part of the law. 


59A-47-18. iivinistanie vite 


A health care plan shall invest its funds only in such securities and assets as are eligible for 
investment of the funds of health insurers under Article 9 [Chapter 59A, Article 9 NMSA 1978] 
(investments) of the Insurance Code, and subject to the provisions of that article as to investments 
and assets of such insurers. 


History: Laws 1984, ch. 127, § 879.16, 


59A-47-19. Limitation upon acquisition and administration expenses. 


No health care plan shall during any one calendar year incur expense for acquisition of its' busi- 
ness more than ten percent of its premium income earned during that year; nor incur during any 
such year for expense of administration more than twenty percent of such earned premiums. 


History: Laws 1984, ch. 127, § 879.17. 


59A-47-20. Conflicts of interest as to certain transactions. 


A. No director or officer of any health care plan, or employee of such plan having authority for 
investment or expenditure of funds, shall accept except for the health care plan or be beneficiary 
of any fee, brokerage, gift or other emolument in addition to his fixed salary or compensation, 
because of any investment, loan, deposit, purchase, sale, exchange, reinsurance or other similar 
transaction made by or for the health care plan, or be pecuniarily interested therein in any capac- 
ity except.on behalf of the health care plan. 

B. No health care plan shall guarantee the financial obligation of any of its officers, directors 
or employees. 
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C. This section shall not prohibit such a director, officer or employee from becoming a sub- 
scriber of the health care plan and enjoying thereunder the rights customarily provided to such 
subscribers, nor shall it prevent any director, officer or employee from being a purveyor or from 
being associated with or employed by a purveyor, who receives in ordinary course of business 
health care expense payments made by the health care plan for services or materials furnished to 
subscribers. 


History: Laws 1984, ch. 127, § 879.18. 


59A-47-21. Joint coverage, reinsurance. 


Two (2) or more health care plans may enter into and carry out cooperative agreements under 
which subscribers may subscribe jointly to and receive the benefits of all such plans; and any 
health care plan may enter into and carry out reinsurance agreements. 


History: Laws 1984, ch. 127, § 879.19. 


59A-47-22. Transfer of subscribership. 


A. A health care plan may enter into agreements with another health care plan or mutual com- 
pany similarly engaged in this state or another state or country for transfer of subscribers from 
one such plan to the other, subject to prior approval of any such agreement by the superintendent. 
The superintendent shall disapprove any such agreement if he finds on basis of such investigation 
as he deems advisable that the agreement in reasonable probability would result in loss to the 
health care plan authorized to do business in this state or is otherwise unfair or inequitable. The 
superintendent shall approve the agreement if he finds that the transfer of subscribership is to be 
accompanied by transfer of funds representing reserves in amount adequate to cover all liabilities 
to be incurred by the assuming health care plan through such transfer, that the transfer meets the 
applicable requirements of Chapter 59A, Article 34 NMSA 1978 and of the Nonprofit Corporation 
Act [Chapter 53, Article 8 NMSA 1978] for disposition or distribution of assets and that the agree- 
ment is otherwise fair and equitable to the insurers and subscribers involved. 

B. The superintendent shall ensure, by imposition of conditions, if necessary, that New Mexico 
charitable assets are protected and preserved for the benefit of the people of New Mexico. 


History: Laws 1984, ch. 127, § 879.20; 1999, ch. 133, and inserted "that the transfer meets the applicable re- 
6. quirements of Chapter 59A, Article 34 NMSA 1978 and of 
The 1999 amendment, effective June 18, 1999, in Sub- the Nonprofit Corporation Act for disposition or distribu- 
section A, substituted "another health care plan or mutual tion of assets" and substituted "insurers" for "health care 


company" for "a similar corporation" and inserted "this plans" in the last sentence, and added Subsection B. 
state or" preceding "another state" in the first sentence, 


B9A-47-23. Subscriber contracts; coverage period. 


Every health care expense payments contract made by a health care plan under this article 
shall provide coverage for the subscribers thereunder for a period of not less than one month; and 
no such contract shall be made which provides for an effective date which is more than six (6) 
months prior to or after the date when the contract was actually issued by the health care plan. 


History: Laws 1984, ch. 127, § 879.21. 


59A-47-24, Subscriber contracts; requirements and provisions. 


Every health care expense payments contract issued under this article shall be in writing and 
comply with requirements and contain provisions in substance as follows: 
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A. a provision that the policy, the application of the policyholder (if it or a copy thereof is at- 
tached to the policy) and the individual applications, if any, submitted in connection with such 
policy by the employees or members, constitutes the entire contract between the parties, that no 
statement therein is a warranty in the absence of fraud and that no such statement shall avoid 
the obligation of the health care plan provided in the policy or reduce benefits thereunder unless 
contained in a written application for such contract, attached to and made part of the policy; 

B. if such contract is a group contract, a provision that the health care plan will furnish to the 
subscriber, for delivery to each employee or member of any covered group, an individual certificate, 
or an identification card, or other evidence of such coverage, setting forth in summary form a state- 
ment of the essential features of the contract of all persons included in the coverage; 

C. if such contract is a group contract, a provision that eligible new employees or members or 
dependents, as the case may be, may be added from time to time to the 5 group originally covered, in 
accordance with the terms of the contract; 

D, the amount payable to the health care plan by the subscriber, and the time at which and 
manner in which such amount is to be paid; 

E. the nature of the benefits which will be furnished and the period during which they will be 
furnished and, if there are any benefits to be excepted, a detailed statement. of such exceptions; 

F. any specific term or condition to the effect that the contract may be canceled or otherwise 
terminated by the health care plan, including the manner and time of such termination; provided 
a contract may not be canceled during the period for which the premium has been paid unless 
written notice is delivered to the insured, or mailed to his last address as shown by the records of 
the health care plan, stating when, not less than five days thereafter such cancellation shall be 
effective; 

G. that the contract includes the endorsements thereon and attached papers, if any, and con- 
stitutes the entire contract; 

H. that after two years no statement (except a fraudulent statement) by the subscriber in 
the application for a contract shall void the contract or be used against the subscriber in any le- 
gal action or proceedings relating to the contract unless such application or a true copy thereof 
is included in or attached to such contract; a statement that no change in the contract shall be 
valid until approved by an executive officer of the health care plan and unless such approval and 
countersignature be endorsed on or attached to such contract; and a statement that no agent has 
authority to change the contract or waive any of its provisions. No claim for loss incurred or dis- 
ability (as defined in the policy) shall be reduced or denied on the ground that a disease or physical 
condition not excluded from coverage by name ora specific description effective on the date of loss 
had existed prior to the effective date of coverage of such policy; . 

I. that if the subscriber defaults in making any payment under the contract, the subsequent 
acceptance of an application for reinstatement and accompanying payment or its failure to take 
any action with respect thereto within thirty days following receipt of such application for rein- 
statement, by such health care plan or any duly authorized agent thereof reinstates the contract. 
The reinstated policy shall cover only loss resulting from such accidental injury as may [be] sus- 
tained after the date of reinstatement and loss due to such sickness as may begin more than ten 
days after such date. In all other respects the subscriber and the health care plan shall have the 
same rights thereunder as they had under the policy immediately before the due date of the de- 
faulted premium, subject to any provisions endorsed thereon or attached thereto in connection 
with the reinstatement, Any premium accepted in connection with a reinstatement shall be ap- 
plied to a period for which a premium has not been previously paid, but not to any period more 
than sixty days prior to the date of reinstatement. (The last sentence of the above provision may be 
omitted from any policy which the insured has the right to continue in force subject to its terms by 
the timely paymentof premiums (1) until at least age fifty (50) or (2) in the case of a policy issued 
after age forty-four (44), for at least five (5) years from the date of its issue); and 

J. the period of grace which will be allowed the subscriber for making any payment due under 
the contract, which period shall not be less than ten (10) days. 


History: Laws 1984, ch. 127, § 879.22. | Bracketed material. — The bracketed material was 
inserted by the compiler and it is not a part of the law. 
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59A-47-25. Subscriber contracts; filing, approval. 


No health care plan shall make or issue any health care expense payments contract or certificate 
therefor unless it has first filed with the superintendent a copy of the-form of the proposed contract 
or certificate and a copy.of all applications, riders and endorsements to be used in connection with 
or for renewal thereof,,and the same have been approved by the superintendent. If the superinten- 
dent finds that the proposed, forms are in compliance with applicable requirements of this article 
and are not tobe disapproved by him as.stated below, he shall approve the forms. The superinten- 
dent may disapprove any such form on any of the grounds for disapproval of a health insurance 
policy under Section 344 [59A-+18-14 NMSA .1978] of the Insurance Code. The:superintendent shall 
notify the health care plan of his approval or disapproval within thirty (30) days after such filing, 
or within sixty (60) days after such filing if he so extends the time; and if the supenntendant. fails 
to act within such period the form shall be deemed approved. 


Histor Laws 1984, ch. 127, § 879.23. 


59A-47-26. Premium rates; filing and approval. 


A. No health care plan shall.enter:into any contract with a subscriber unless it has first filed 
with the superintendent a full:schedule of premium rates to be paid by the subscribers. The super- 
intendent shall notify the health care plan of his approval or disapproval of such rates within fifteen 
(15) days-after the filing thereof, or within thirty (30) days after such filing if he shall so extend the 
time, and if the superintendent fails to act within such period, the rates shall be deemed approved. 

B. At the time the health care plan files such rates with the superintendent, it shall also file a 
full schedule of all health care expense payments to be made under the contracts. 

C. . The superintendent may disapprove any such rate found by him tobe excessive, inadequate 
or unfairly. discriminatory, considering the health care expense payments to be made. 


History: Laws 1984, ch, 127, § 879,24. 


59A-47-27. Coverage for fae? born children, maternity transport, — 
home health care. 


Subscriber contracts of a health care plan shall also be saigjeet to coverage as required of health 
insurers under Sections 59A- 22- 34 through BOA 2e- 36 NMSA 1978. 


History: Laws 1984, ch. 127, § 879.25; 1987, ch. 259, ANNOTATIONS 

eas , , Am. Jur. 2d, A.L.R. and C.J.8. references. — Unborn 
child ‘as insured or injured person within meaning of io 
surance joes 15 A.L.R.4th 548. 

59A-47-27.1. Coverage of circumcision for newborn males. 


»- An individual or group health insurance policy, health care plan or certificate of Health 1 insur- 
ance that is delivered, issued for delivery or renewed in the state shall provide: coverage for cir- 
cumicision for newborn males. 


History: Laws 2004, ch, 122, § 10. Effective dates. — Laws 2004, ch. 122, § 18 made 
Laws 2004, ch. 122, § 10 effective July 1, 2004. 


59A-47-28. Coverage for service of chiropractor. 


All individual and group subscriber contracts delivered or issued for delivery in New Mexico, 
which, on a service basis or on an indemnity basis, or both, provide for treatment of persons for the 
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prevention, cure or correction of any illness or physical or mental condition shall include coverage 


for the services of a chiropractor. 


History: Laws 1984, ch. 127, § 879.26. . 
Compiler's notes. — Laws 1984, ch. 127, § 879.27, read 
"The provisions of this section shall be repealed effective 


July 1, 1987." However, Laws 1984, ch. 127, § 879.27, con- 
tained no provisions other than those quoted above and as 
such has not been codified. 


59A-47-28.1. Coverage for service of certified nurse-midwives and 
registered lay midwives. 


A. Any individual and group subscriber contracts delivered in New Mexico which provide for 
obstetrical and/or maternity benefits on a service basis or an indemnity basis, or both, provide 
for treatment of persons for the prevention, cure or correction of any illness or physical or mental 
condition shall include coverage for the services of a certified nurse-midwife or registered lay mid- 
wife as defined in Subsection B of this section. Deductibles, limits of coverage or other terms and 
conditions of coverage for such services shall not differ substantially from coverage for the same or 
similar services provided by other practitioners, 

B._ As used in this section: ce : 

(1) "certified nurse-midwife" means any person who is licensed by the board of nursing as 
a registered nurse and who is registered with the health services division of the health and envi- 
ronment department [department of health] as a certified nurse-midwife; and 

(2) "registered lay midwife" means any person who practices lay midwifery and who is is reg- 
istered as a registered lay midwife by the health services division of the health and environment 
department [department of health]. 


History: 1978 Comp., § 59A-47-28.1, enacted by 
Laws 1985, ch. 192, § 2. 

Cross references, — For freedom of choice of hospital 
and practitioner, see 59A-22-32 NMSA 1978, 

Bracketed material. — The bracketed material was 
inserted by the compiler and itis not part of the law. Laws 
1991, ch, 25, § 16 repealed former 9-7-4 NMSA 1978, relat- 
ing to the health and environment department, and en- 
acted a new 9-7-4 NMSA 1978, ite the tego 
of health. 


Applicability. — Laws 1985, ch. 192, § 3 made the pro- 
visions of Laws 1985, ch; 192, § 2 applicable to any policy 
or contract which was delivered or issued for delivery in 
this state on or after July 1, 1985, and to any existing 
policy, contract or plan on its anniversary or renewal date 
after June 30, 1985, or at the expiration of the applicable 
collective bargaining contract, if any, whichever is later. 


59A-47-28.2. Doctor of oriental medicine discrimination 


prohibited. 


All individual and group subscriber contracts delivered or issued for delivery in New:Mexico by 
a nonprofit health care plan that, on a service or indemnity basis, or both, provide for treatment of 
persons for the prevention, cure or correction of any illness or physical or mental condition shall 
not contain any provisions that exclude a licensed doctor of oriental medicine as a provider of 
oriental medical services and shall not discriminate in the reimbursement levels for such services 
between types of licensed health care providers. 


History: 1978 Comp., § 59A-47-28.2, enacted by 
Laws 1991, ch, 145, § 1; 1998, ch. 158, § 6. 
Cross references. — For prohibition against discrimi- 


The 1998 amendment, effective June 18, 1993, substi- 
tuted "Doctor of Oriental Medicine" for "Oriental Medical 
Doctor" in the section heading and substituted "licensed 


doctor of oriental medicine" for "licensed oriental medical 
doctor" near the end of the section. 


nation against acupuncture practitioner, see 59A-46-36 
NMSA 1978. 

For Acupuncture Practice Act, see Chapter 61, Article 
14A NMSA 1978. 


59A-47-28.3. Provider discrimination prohibited. 


All individual and group subscriber contracts delivered or issued for delivery in New Mexico 
that, on a prepaid, service or indemnity basis, or all of them, provide for treatment of persons 
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for the prevention, cure or correction of an illness. or physical or mental condition shall include 
coverage for the services of a physician assistant and a certified nurse practitioner. Deductibles, 
limits of coverage or other terms and conditions of coverage for certified nurse practitioners and 
physician assistants shall not differ substantially from coverage for the same or similar services 
provided by other practitioners. Nothing in this section shall restrict a health care plan from in- 
cluding in the terms of its coverage any benefit differences based on differences in the scope of 
practice of health care practitioners. 


History: 1978 Comp., § 59A-47-28.3, enacted by The 2008 amendment, effective May 14, 2008, added 
Laws 1998, ch. 39, § 2; 2008, ch. 9, § 6. "physician assistant". 


59A-47- 28. 4, eaeeulee> for collaborative practice; dental therapists; 
dental hygienists. 


An individual or group subscriber contract delivered or issued for delivery in New Mexico that, 
on a prepaid, service or indemnity basis, provides for treatment of persons for the prevention, cure 
or correction of any illness or physical or mental condition shall include coverage for the services of 
a dental therapist and a dental hygienist in a collaborative practice a to the Dental Health 
Care Act [Chapter 61, Article 5A NMSA 1978]. 


History: Laws 2008, ch. 343, § 4; 2019, ch. 107, § 16. the services of dental therapists; in the section heading, 
The 2019. amendment, effective June 14, 2019, re- _ added "dental therapists", and after "coverage for the ser- 
quired subscriber contracts of a health plan to include ‘vices of a", added "dental therapist". 


59A-47-29. Settlement of disputes; appeal. 


The parties to a dispute between a health care plan and a purveyor arising out of a health care 
expense payments contract may submit the dispute to the superintendent for his final decision 
and his final decision shall then be binding upon the parties to the contract. A party to the contract 
may seek review of the superintendent's decision by filing an appeal'in the district court pursuant 
to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1984, ch. 127, § 879.28; 1998, ch. 55, § The 1998 amendment, effective September 1, 1998, 
68; 1999, ch. 265, § 71. rewrote this section to the extent that a detailed compari- 
The 1999 amendment, effective July 1, 1999, substi- son is impracticable. 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in the last .. 
sentence. , 


59A-47-30. Licensed insurance producers required; qualifications, 
licensing procedures and conditions. 


A. Solicitation of subscriberships for a health care plan shall be made only by insurance pro- 
ducers of the plan who are duly qualified, appointed and licensed as such under the Insurance 
Code. This provision shall not apply to salaried officers or employees of health care plans who are 
visiting or instructing their licensed insurance producers and who do not receive any part of the 
commission for any business written by such insurance producers with their assistance. 

B. No person shall be appointed or licensed as a health care ea insurance producer unless 
qualified as follows: 

(1) is an individual at least eighteen years of age; 

(2) has had, or will receive, reasonable experience or instruction in the health care plan for 
which license is applied; 

(3) is trustworthy and of good business reputation; 

(4) intends to engage in a bona fide way in the business of the health care plan; and 

(5) passes an examination for license given by or under authorization of the superinten- 
dent. 
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C. A health care plan insurance producer shall be appointed by and at any onetime represent 
only one health care plan. 

D. Subject to the other provisions of this section, procedures for appointment and licensing 
insurance producers, examination, issuance or denial of license, continuation or expiration, 
suspension, revocation or refusal to’continue license and other applicable matters relating to 
licensing and licenses shall be as provided as to licenses of insurance producers as'to health 
insurance under Chapter 59A, Article 11 NMSA 1978, Fee for application for license and con- 
tinuation of license shall ‘be as specified in Section 59A-6-1 NMSA 1978, ia neither fee shall 
be refundable. 


History: Laws 1984, ch. 127, § 879.29; 1999, ch. 272, deleted "agent" and added "insurance producer" and after 
§ 23; 1999, ch. 289, § 35; 2016, ch. 89, § 67. “only one", deleted "such" and added "health care’; and in 

The 2016 amendment, effective July 1, 2017, replaced Subsection D, after "appointment and licensing", deleted 
"agent" and "solicitor" with "insurance producer" through- "such agents and solicitors" and added "insurance produc- 
out the section; in Subsection A, after the next "of", de- ~ ers’, after "matters relating to", deleted "such", and after 
leted "such" and added "the", after "plan", deleted "or "provided as to licenses of", deleted "agents and solicitors" 
solicitors of such agents", after "shall not apply", deleted and added "insurance producers", 
as", after "instructing their licensed", deleted "agents" Severability. — Laws 2016, ch. 89, § 71 provided that 
and added "insurance producers", and after "written by if any part or application of Laws 2016; ch.89'is held in- 
such", deleted "agents" and added "insurance produc- valid, the remainder or its application to other situations 
ers"; in Subsection B, in the introductory sentence, after or persons shall not be affected. 
"health care plan", deleted "agent or solicitor" and added The 1999 amendment, effective June 18, 1999, deleted 
"insurance producer", and after "qualified", deleted "there- former Paragraph’ B(2), which read."must bea resident of 
for", in Paragraph (3), after "is", deleted "be", and in Para- New Mexico", redesignated the subsequent paragraphs 
graph (5), after "passes", deleted "to the superintendent’s accordingly, updated the statutory references in Subsec- 
satisfaction"; in Subsection C, after "health care plan", tion D and made minor stylistic changes, 


59A-47-31. Rehabilitation, liquidation or dissolution. 


If the superintendent finds that expenses incurred by a health care plan for acquisition of 
business or administration exceed the limits prescribed under Section 879.17 [59A-47-19 NMSA 
1978] of this article, or that the health care plan is at any time unable or prospectively unable. to 
fulfill its outstanding contracts and also to meet the requirements of this article as to expenses, 
reserves, deposit and surplus funds, or is otherwise insolvent or likely to become insolvent, the 
superintendent may institute and maintain proceedings to conserve, rehabilitate, liquidate or 
dissolve such health care plan pursuant to the provisions of Article 41 [Chapter 59A, Article 41 
NMSA 1978] (conservation, rehabilitation, liquidation) of the Insurance Code as applicable to 
insurers. 


History: Laws 1984, ch. 127, § 879.30. 


59A-47-32. Unauthorized contract or adjustment transactions; penalty. 


A. Any person writing.or attempting to write, solicit or procure health care plan contracts 
within this state without a certificate of authority or license duly issued in accordance with the 
Insurance Code and then required and subsisting, and any person adjusting, settling or know- 
ingly accepting adjustment or settlement of any loss covered by a contract written or issued by 
any health care plan not holding a subsisting certificate of authority issued by the superintendent, 
shall be guilty of a misdemeanor, and upon conviction thereof shall be fined not less than one hun- 
dred dollars ($100) nor more than one thousand dollars ($1,000), or imprisoned in the county jail 
for not less than thirty (30) nor more than sixty (60) days, or both such fine and imprisonment: in 
the court's discretion. 

B. The exemptions from certificate of authority requirements of insurers as provided in Sec- 
tion 78 [59A-5-11 NMSA 1978] of the Insurance Code shall to the extent applicable also apply as 
to health care plans and their contracts under this section, 


History: Laws 1984, ch. 127, § 879.31. Cross references. — For the Insurance Code, see 59A- 
Aka 1-1 NMSA 1978 and notes thereto. 
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59A-47-33. Other provisions applicable. 


The provisions of the Insurance Code [Chapter 594A NMSA 1978] other than, Chapter 59A, Ar- 
ticle 47 NMSA 1978 shall not apply to health care plans except as expressly provided in the Insur- 
ance.Code and that article. To the extent reasonable and not inconsistent, with the provisions of 
that article, the following articles and provisions of the Insurance Code shall also apply to health 
care plans, their promoters, sponsors, directors, officers, employees, agents, solicitors and other 
representatives; and, for the purposes of such applicability, a health care plan may therein be re- 
ferred to as an "insurer": 

Chapter 59A, Article 1 NMSA 1978; 

Chapter 59A, Article 2 NMSA 1978; 

Chapter-59A, Article 4 NMSA 1978; 

Subsection C of Section 59A-5-22 NMSA 1978; 

Sections 59A-6-2 through 59A-6-4 and 59A-6-6. NMSA 1978; 
Section 59A-7-11 NMSA 1978; 

Chapter 59A, Article 8 NMSA 1978; 

Chapter 59A, Article 10 NMSA 1978; 
Section 59A-12-22 NMSA 1978; 

Chapter 59A, Article 16 NMSA 1978; 

Chapter 59A, Article 18 NMSA.1978; 

Chapter 59A, Article 19 NMSA 1978; 

Subsections B through E of Section 59A-22-5 NMSA 1978; 
Section 59A-22-14 NMSA 1978; 

Section 59A-22-34.1 NMSA 1978; 

Section 59A-22-39 NMSA 1978; 

Section 59A-22-40 NMSA 1978; 

Section 59A-22-40.1 NMSA 1978; 

Section 59A-22-41 NMSA 1978; 

Section 59A-22-42 NMSA 1978; 
‘Section 59A-22-43 NMSA 1978; 

Section 59A-22-44 NMSA 1978; 

Section 59A-22-50 NMSA 1978; 

Sections 59A-34-7 through 59A-34-138, 59A-34-17, 59A-34-23, 59A-34- 3a, Peers 40 through 
59A-34- 42 and 59A-34-44 through 59A-34-46 NMSA 1978; 

Y. the Insurance Holding Company Law Chapter 59A, Article 37 NMSA 1978, except Sec- 
tion 59A-37-7 NMSA 1978; 

Z. Section 59A-46-15 NMSA 1978; 

AA. the Patient Protection Act [Chapter 59A, Article 57 NMSA 1978]; and 

BB. the Surprise Billing Protection Act [59A-57A-1 to 59A-57A-13 NMSA 1978]. 


MES CHRAOVOAZEM ASO TOmAAOOWP 


History: Laws 1984, ch. 127, § 879.32; 1988, ch. 89, 
§ 5; 1990, ch, 5, § 4; 1992, ch. 56, § 4; 1993, ch. 320, 
§ 103; 1994, ch, 64, § 10; 1994, ch. 75, § 34; 1997, ch. 7, 
§ 4; 1997, ch. 248, § 3; 1997, ch. 255, § 4; 1998, ch. 107, 
§ 14; 1999, ch. 289, § 36; 2001, ch. 14, § 4; 2001, ch. 297, 
§ 6; 2003, ch. 337, § 5; 2007, ch. 278, § 4; 2009, ch. 212, 
§ 5; 2021, ch. 108, § 29. 

The 2021 amendment, effective July 1, 2021, re- 
vised the list of articles and provisions of the Insurance 
Code that also apply to health care plans; in Subsection 
L, deleted "the Policy Language Simplification Law" and 
added "Chapter 59A, Article 19 NMSA 1978"; added a new 
Subsection W and redesignated former Subsections W 
through Z as Subsections X through AA; respectively; and 
added Subsection BB. 

The 2009 amendment, effective June 19 , 2009, added 
Subsection U. 

The 2007 capa ian ox effective June 15, 2007, added 
Subsection R. 
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The 20038 amendment, effective June 20, 2008, deleted 
the references to Chapter 59A, Article 19, Section 59A- 
22-2.1, and Chapter 59A, Article 37 being former Subsec- 
tions L, M and U; inserted present Subsections L, S and 
T redesignated the subsequent subsections accordingly; 
and inserted "The Insurance Holding Company Law" in 
Subsection V. 

The 2001 amendment, effective June 15, 2001, added 
a new Subsection K; redesignated former Subsections K 
and L, as Subsections L and M; substituted "the Policy 
Language Simplification Law" for "Chapter 59A, Article 
19 NMSA 1978"; deleted former Subsection M, which 
listed Section 59A-22-2.1; and in Subsection U, substi- 
tuted "the Insurance Holding Company Law" for "Chap- 
ter 59A, Article 37 NMSA 1978", 

The 1999 amendment, effective June 18, 1999, added 
Subsection M and redesignated the following subsec- 
tions accordingly, and in Subsection T, deleted "59A-34-9" 
and inserted "59A-34-7", "59A-34-17", and "59A-34-33, 
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59A-34-40 through 59A-34-42 and 59A-34-44 through The 1994 amendment, effective January 1, 1995, in- 

59A-34-46". serted a new Subsection M and redesignated former Sub- 
The 1998 amendment, effective July 1, 1998, added sections M to R as Subsections N to S. 

Subsection N, redesignated the following subsections ac- The 1993 amendment, effective June 18, 1993, re- 

cordingly, added Subsection V, and made a minor stylistic wrote the introductory language; substituted references 

change in the section, to "section" for references to "chapter" in Subsections 
The 1997 amendment, effective January 1, 1998, N and O; deleted "and" at the end of Subsection N; and 

added Subsection Q and redesignated former Subsections added Subsections P through R. 

Q through S as Subsections R through T. The 1992 amendment, effective May 20, 1992, added 

Subsection O. 


59A-47-34. Continuation of coverage and conversion rights; 
health care plans. 


A. Every individual or group contract entered into by a health care plan that provides for 
health care expense payments on a service benefit basis or an indemnity benefit basis or both and 
that is delivered, issued for delivery or renewed in this state on or after July 1, 1984 shall provide 
covered family members of subscribers the right to continue such coverage through a converted. or 
separate contract upon the death of the subscriber or upon the divorce, annulment or dissolution 
of marriage or legal separation of the spouse from the subscriber. Where a continuation of cover- 
age or conversion is made in the name of the spouse of the subscriber, such coverage may, at the 
option of the spouse, include coverage to dependent children for whom the spouse has responsibil- 
ity for care and support. 

B. The right to a continuation of coverage or conversion pursuant to this section shall not exist 
with respect to any covered family member of a subscriber in the event the coverage terminates 
for nonpayment of premium, nonrenewal of the contract or the expiration of the term for which 
the contract is issued. With respect to any covered family member who is eligible for medicare or 
any other similar federal or state health insurance program, the right to a continuation of cover- 
age or conversion Shall be limited to coverage under a medicare supplement insurance contract as 
defined by the rules and regulations adopted by the superintendent of insurance. 

C. Coverage continued through the issuance of a converted or separate contract shall be provided 
at a reasonable, nondiscriminatory rate to the insured and shall consist of a form of coverage then 
being offered by the health care plan as a conversion contract in the jurisdiction where the person 
exercising the conversion right resides that most nearly approximates the coverage of the contract 
from which conversion is exercised. Continued and converted coverages shall contain renewal provi- 
sions that are not less favorable to the subscriber than those contained in the policy from which the 
conversion is made, except that the person who exercises the right of conversion is entitled only to 
have included a right to coverage under a medicare supplement insurance contract, as defined by the 
rules and regulations adopted by the superintendent of insurance, after the attainment of the age of 
eligibility for medicare or any other similar federal or state health insurance program. 

D. At the time of inception of coverage, the health care plan shall provide each covered family 
member eighteen years of age or older a statement setting forth in summary form the continua- 
tion of coverage and conversion provisions of the subscriber's contract. 

E. The eligible covered family member exercising the continuation or conversion right must 
notify the health care plan and make payment of the applicable premium within thirty days fol- 
lowing the date such coverage otherwise terminates as specified in the contract from which con- 
tinuation or conversion is being exercised. 

F. Coverage shall be provided through continuation or conversion without additional evidence 
of insurability and shall not impose any preexisting condition, limitations or other contractual 
time limitations. | 

G. Any probationary or waiting period set forth in the converted or separate contract is deemed 
to commence on the effective date of the applicant's coverage under the original contract. 


History: Laws 1984, ch. 127, § 879.33; 2019, ch. 259, of a policy based on pre-existing conditions; in Subsection 
§ 19. F, after "time limitations", deleted "other than those re- 
The 2019 amendment, effective June 14, 2019, re- maining unexpired under the contract from which con- 
moved language that limited conversion or continuation tinuation or conversion is exercised". 
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59A-47-35. Alcohol dependency coverage. 


A. Each health care plan that delivers or issues for delivery in this state a group contract pro- 
viding for health care expense payments on a service benefit basis or an indemnity benefit basis 
or both shall offer and make available benefits for the necessary care and treatment of alcohol 
dependency. Such benefits shall: 

(1) be subject to annual deductibles and coinsurance consistent with those imposed on 
other benefits within the same contract; 

(2) provide no less than thirty days necessary care and treatment in an alcohol depen- 
dency treatment center and thirty outpatient visits for alcohol dependency treatment; and. 

(3) be offered for benefit periods of no more than one year and may be limited to a lifetime 
maximum of no less than two benefit periods. 

Such offer of benefits shall be subject to the rights of the group contract holder to reject the cov- 
erage or to select any alternative level of benefits if that right is offered by or negotiated with that 
health care plan. | 

B. For purposes of this section, "alcohol dependency treatment center" means a facility that 
contracts with the health care plan and that provides a program for the treatment of alcohol de- 
pendency pursuant to a written treatment plan approved and monitored by a physician or meeting 
the quality standards of the department of health and which facility also: 

(1) is affiliated with a hospital under a contractual agreement with an established system 
for patient referral; 

(2) is accredited as such a facility by the joint commission on accreditation of hospitals; or 

(3) meets at least the minimum standards adopted by the department of health. 

C. This section applies to contracts delivered or issued for delivery or renewed, extended or 
amended in this state on or after July 1, 1983 or upon expiration of a collective bargaining agree- 
ment applicable to a particular contract holder, whichever is later; provided that this section does 
not apply to blanket, short-term travel, accident-only, limited or specified disease, individual con- 
version contracts or contracts designed for issuance to persons eligible for coverage under Title 18 
of the Social Security Act, known as medicare, or any other similar coverage under state or federal 
governmental plans. With respect.to any contract forms approved by the insurance division prior 
to the effective date of this section, an insurer is authorized to comply with this section by the use 
of endorsements or riders, provided such endorsements or riders are approved by the insurance 
division as being in compliance with this section and applicable provisions of the Insurance Code. 

D. Ifan organization offering group health benefits to,its members makes more than one health 
care plan or health insurance plan policy available to its members on a member option basis, the 
organization shall not require alcohol dependency coverage from one health care plan or health 
insurer without requiring the same level of alcohol dependency coverage for all other health care 
plans or health insurance policies that the organization makes available to its members. 


“History: Laws 1984, ch. 127, § 879. 34; 1999, ch. 270, 
§ 8. 

Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto, 

For Title 18 of the federal Social Security Act, see 42 
US.C.A. § 1395 et seq. 


"substance abuse bureau of the behavioral health services 
division of the health and environment department" in 
the introductory language and for "substance abuse bu- 


reau pursuant to Section 43-3-4 NMSA 1978 for treat- 


ment of alcoholism in regional treatment centers as de- 
fined in Section 43-3-3 NMSA 1978" in Paragraph (3); and 


The 1999 amendment, effective July 1, 1999, in substituted “insurance division" for "department of insur- 
Subsection B, substituted "department of health" for ance" twice in Subsection C. ; 


59A-47-36. Nonprofit health care plans; contract or certificate 
provisions relating to individuals who are eligible for 
medical benefits under the medicaid program. . 


A. Kach individual or group contract for health care expense payments or certificate therefor 
that is delivered, issued for delivery or renewed in this’ ‘state by a health care plan shall include 
provisions that require benefits paid on behalf of a subscriber under the contract or certificate to 
be paid to the human services department when: 
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(1) the human services department has paid or is paying health care expenses on behalf 
of the subscriber under the state's medicaid program pursuant to Title XIX of the federal Social 
Security Act, 42 U.S.C. 1396, et seq.; 

(2) payment for the expenses in question has been made by the human services depart- 
ment to the medicaid provider; and 

(3) the health care plan is notified that the subscriber receives benefits under the medic- 
aid program and that benefits must be paid directly to the human services department. 

B. The notice required under Paragraph (3) of Subsection A of this section may be accom- 
plished through an attachment to the claim by the human services department for health care 
expense payments when the claim is first submitted by the human services Rape anee to the 
health care plan. 

C. Notwithstanding any other provisions of law, checks in eabstttcle for claims pursuant to any 
individual or group contract for health care expense payments or certificate therefor for health 
care services provided to subscribers who are also eligible for benefits under the medicaid program 
and provided by medical providers qualified to participate under the contract or certificate shall be 
made payable to the provider. The health care plan may be notified that the subscriber is eligible 
for medicaid benefits through an attachment to the claim by the provider for health care expense 
payments when the claim is first submitted by the provider to the health care plan. 

D. No individual or group contract for health care expense payments or certificate therefor 
delivered, issued for delivery or renewed in this state on or after the effective date of this section 
shall contain any provision denying or limiting contract benefits because services are rendered to 
a subscriber who is eligible for or who has received medical assistance under the medicaid pro- 
gram of this state. 

E. To the extent that payment for covered expenses has been made pursuant to the state medic- 
aid program for health care items or services furnished to an individual, in any case where a health 
care plan has a legal liability to make payments, the state is considered to have acquired the rights 
of the individual to payment by the health care plan for those health care items or services. 


History: 1978 Comp., § 59A-47-36, enacted by Laws ) The 1994 amendment, effective July 1, 1994, added 
1989, ch. 183, § 7; 1994, ch. 64, § 11. Subsection E. 


59A-47-37. Coverage of children. 


_A... An insurer shall not deny enrollment of a child under the health plan of the child's parent 
on the grounds that the child: 

(1) . was born out of wedlock; 

(2) .is not claimed.as a dependent on the parent's federal tax pecans or 

(3) . does not reside with the parent or in the insurer's service area. 

B. When a child has health coverage through an insurer of a noncustodial parent, the insurer shall: 
_ (1) provide such information to the custodial parent as may be necessary for the.child to 
obtain benefits through that coverage; 

(2) permit the custodial parent or the provider, with the custodial parent's approval, to 
submit claims for covered services without the approval of the noncustodial parent; and - 

(3) .make payments on claims submitted in accordance with Paragraph (2) of this subsec- 
tion directly to the custodial parent, the provider or the state medicaid agency. . 

C, When a parent is required by.a court or administrative order to provide health coverage for 
a child, and the parent is eligible for family health coverage, the insurer shall be required: 

(1). to permit the parent to enroll, under the family coverage, a child who is otherwise eli- 
gible for the coverage without regard to any enrollment season restrictions; 

(2) if the parent is enrolled but fails to make application to obtain coverage for the child, 
to enroll the child under family coverage upon application of the child's other. parent, the state 
agency administering the medicaid program or the state agency administering 42 U.S.C. Sec- 
tions 651 through 669, the child support enforcement program; and 

(3) not to disenroll or eliminate RAAF SES of the child unless the insurer is provided satis- 
factory written evidence that: 
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(a) the court or administrative order is no longer in effect; or 
(b) the child is or will be enrolled in comparable health coverage through another 
insurer that will take effect not later than the effective date of disenrollment. 

D. An insurer shall not impose requirements on a state agency that has been assigned the 
rights of an individual eligible for medical assistance under the medicaid program and covered for 
health benefits from the insurer that are different from requirements applicable to an agent or as- 
signee of any other individual so covered. 

E. An insurer shall provide coverage for children, from birth sn teesdla three years of age, 
for. or under the family, infant, toddler program administered by the early childhood educa- 
tion and care department, provided eligibility criteria are met, for a maximum benefit of three 
thousand five hundred dollars ($3,500) annually for medically necessary early intervention 
services provided as part of an individualized family service plan and delivered by certified 
and licensed personnel who are working in early intervention programs approved by the early 
childhood education and’ care department. No payment under this subsection shall be applied 
against any Maximum: difetime'o or annual limits specified in the policy, health benefits plan or 
contract. 


History: Laws 1994, ch. 64, § 12; 2005, ch. 157, § 5; added "early childhood education and care", after "de- 
2019, ch. 48, § 33. partment", deleted "of health", after "licensed personnel", 

Compiler's notes. — Laws 1994, ch. 64, § 12 enacted _ deleted “as defined in 7.30.8 NMAC", after "programs 
this section as 59A-47-38 NMSA 1978. Since there was approved by the", added "early childhood education and 
no 59A-47-37 NMSA 1978, this section was compiled at care", and after "department", deleted "of health". 
this location. The 2005 amendment, effective July 1, 2005, added 

The 2019 amendment, effective July 1, 2020, deleted Subsection E to require coverage for children from birth 
references to the department of health and added refer- through three years of age under the family, infant, tod- 
ences to the early childhood education and care depart- dler program for a maximum benefit of $3,500 for medi- 
ment; and in Subsection E, after "administered bye ane , cally necessary early Ley oetboiatarte services. 


59A-47-37.1. Hearing aid coverage for children veneiwa 


A. An individual or group health insurance policy, health care plan or certificate of health 
insurance delivered or issued for delivery in this state shall provide coverage for a hearing aid 
and any related service for the full cost of one hearing aid per hearing-impaired ear up to two 
thousand two hundred dollars ($2,200) every thirty-six months for hearing aids for insured chil- 
dren under eighteen years of age or under twenty-one years of age if still attending high school. 
The insured may choose a higher priced hearing aid and may pay the difference in cost above the 
two-thousand-two-hundred-dollar ($2,200) limit as provided in this subsection without financial 
or contractual penalty to the insured or to the provider of the hearing aid. 

B, An insurer that delivers, issues for delivery or renews in this state an individual or group 
health insurance policy, health care plan or certificate of health insurance may make available to 
the policyholder the option of purchasing additional bt aid eeverrne that exceeds the services 
described in this section. 

C: Hearing aid coverage offered shall include fitting aiid dispensing services, including pro- 
viding ear molds as necessary to maintain optimal fit, provided by an audiologist, a ig, aid 
dispenser'or a physician, licensed in New Mexico. 

D. The provisions of this section do not apply to aguet term epavel: accident-only or limited or 
specified disease policies. 

E. Coverage for hearing aids may be subject to deductibles and coinsurance consistent with 
those imposed on other benefits under the same policy, plan or certificate. 

F. For the purposes of this’ section, "hearing aid" means durable medical equipment that is of 
a design and circuitry to optimize audibility and listening skills in the sain beanies commonly 
yates by children. 


History: Laws 2007, ch. 356, § 5. : : Effective dates. — Laws 2007, ch. 356, § 6 made Laws 
2007, ch. 356, § 5 effective duly 1, 2007. 
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59A-47-38. Coverage for medical diets for genetic inborn errors of 
metabolism. 


As of July 1, 2003, subscriber contracts of a health care plan shall also be uiitjach to-coverage 
for special medical diets for genetic inborn errors of metabolism as required of health insurers in 
Chapter 59A, Article 22 NMSA 1978. 


History: Laws 2008, ch. 192, § 3. R art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 192 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., , 


59A-47-39. Employer utilization and loss experience availability. 


Employer claims information, including utilization and loss experience under health insurance 
provided under Chapter 59A, Article 47 NMSA 1978 shall be made available by the carrier only 
upon, the written request of and to employers of subscribers with such coverage within thirty 
days of an employer's written request to the carrier for such information, provided the employer's 
coverage extends to no less than twenty-five individual subscribers, regardless of whether family 
coverage is included. Each carrier shall provide to the employer claims information that provides 
sufficient detail, subject to state and federal privacy laws, to enable the employer, to obtain and 
compare rates from multiple carriers or establish a plan of self-insurance. 


History: Laws 2008, ch. 252, § 5; 2007, ch. 58, $8.3... to employers. to permit the employer to obtain and com- 
The 2007 amendment, effective June 15, 2007, re- pare group health care rates and coverage from other car- 
quired insurers to provide claims experience information | riers, 


59A-47- 40. Maximum age of dependent. 


An eraiwitusl or group health care coverage, including any form of self-insurance, offered, is- 
sued or renewed under the Health Care Purchasing Act that offers coverage of an insured's de- 
pendent shall not terminate coverage of an unmarried dependent by reason of the dependent's age 
before the dependent's twenty-sixth birthday, regardless of whether the dependent is enrolled in 
an educational institution. 


History: Laws 2003, ch. 391, § 7; 2005, ch. 41, § 3; The 2005 amendment, effective July 1, 2005, provided 


2021, ch, 108, § 30. that an individual or, group health care coverage under 
Crosa references. — For age ‘of Ganendenis see 59A- the Health Care Purchasing Act shall not terminate coy- 
22-2 and 59A-22-34.2 NMSA 1978. erage of unmarried dependents by reason of age before 


The 2021 amendment, effective July 1, 2021, after "before the twenty-fifth birthday. » 
the dependent's", changed "twenty-fifth" to."twenty-sixth",, ; 
59A-47-41. Coverage of alpha-fetoprotein IV screening test. 


An individual or group health insurance policy, health care plan or certificate of health insur- 
ance that is delivered, issued for delivery or renewed in the state shall provide coverage for an 
alpha-fetoprotein IV screening test for pregnant women, generally between sixteen and twenty 
weeks of pregnancy, to screen for certain genetic abnormalities in the fetus. 


History: Laws 2004, ch. ret § 9. Effective dates. — Laws 2004, ch. 122, § 13 made 
Laws 2004, ch, 122, § 9 effective July 1, 2004: 


59A-47-41.1. Prior authorization for gynecological or obstetrical 
ultrasounds prohibited. , 


A. An individual or group health insurance policy, health care plan or certificate of health in- 
surance that is delivered, issued for delivery or renewed in this state and that provides coverage 
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for gynecological or obstetrical ultrasounds shall not require prior authorization for gynecological 
or obstetrical ultrasounds. 
B. Nothing in this section shall be construed to require payment for ¢ a gynecological or obstetri- 
cal ultrasound that is not: 
(1) medically necessary; or 
(2) acovered benefit. 
C. As used in this section: 

(1) “health care plan" means an organization that demonstrates to the office of super- 
intendent of insurance that it has been granted exemption from the federal income tax by the 
United States commissioner of internal revenue as an organization described in Section 501(c)(3) 
of the United States Internal Revenue Code of 1986, as that section may be amended or renum- 
bered, and is authorized by the office of superintendent of insurance to enter into contracts with 
subscribers and make health care expense payments; and 

(2) “prior authorization" means advance approval that is required by a health care plan as 
a condition precedent to payment for medical care or related benefits rendered to a covered person, 
including prospective or utilization review conducted prior to the provision of covered medical care 
or related benefits. 


History: Laws 2019, ch. 182,86. | Emergency clauses. — Laws 2019, ch, 182, § 7 con- 
Cross references. — For Section 501(c)(3) of the Inter- tained an emergency clause and was approved pi 3, 
nal Revenue Code of 1986, see 26 U.S.C. § 501(c)(3). 2019. 


59A-47-42. Coverage of part-time employees. 


A health care plan that provides coverage for health care pursuant to the Nonprofit Health Care 
Plan Law shall make available, upon an employer's request prior to issuance, delivery or renewal, 
coverage for regular part-time employees who work or are expected to work an average of at least 
twenty hours per week over a six-month period. Nothing in this section shall be construed to re- 
quire an employer to offer or provide coverage for regular part-time employees. 


History: Laws 2005, ch. 42, § 4. Effective dates. — Laws 2005, ch. 42, §.5 made Laws 
2005, ch. 42, § 4-effective July 1, 2005. 


59A-47-43. Coverage of colorectal cancer screening. 


A. An individual or group health policy, health care plan or certificate of health insurance 
that is delivered, issued for delivery or renewed in this state shall provide coverage for colorectal 
screening for determining the presence of precancerous or.cancerous conditions and other health 
problems. The coverage shall make available colorectal cancer screening, as determined by the 
health care provider in accordance with the evidence-based recommendations established ne the 
United States preventive services task force. 

B. Coverage for colorectal screening may be subject to Haddetbles and coinsurance CONE 
with those imposed on other benefits under the same policy, plan or certificate, 

C, The provisions of this'section shall not apply to short-term travel, accident-only or limited 
or specified-disease policies. : 


History: Laws 2007, ch. 17, § 4. IV, § 23, was effective age 15, 2007, 90 ane PRE “tte 
Effective dates. — Laws 2007, ch. 17, contained no ef- adjournment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


59A-47-44, General anesthesia and hospitalization for dental surgery. ; 


A. An individual or group health insurance policy, health care plan or certificate of health in- 
surance delivered or issued for delivery in this state shall provide coverage for hospitalization and 
general anesthesia provided i ina hospital or ambulatory surgical center for dental surgery for the 
following: 
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(1) insureds exhibiting physical, intellectual or medically compromising conditions for 
which dental treatment under local anesthesia, with or without additional adjunctive techniques 
and modalities, cannot be expected to provide a successful result and for which dental treatment 
under general anesthesia can be expected to produce superior results; 

(2) insureds for whom local anesthesia is ineffective because of acute infection, anatomic 
variation or allergy; : 

(3) insured children or dableudanti who are aiGertioly uncooperative, fearful, anxious or 
uncommunicative with dental needs of such magnitude that treatment should not be postponed or 
deferred and for whom lack of treatment can be expected to result in dental or oral pain or infec- 
tion, loss of teeth or other increased oral or dental morbidity; 

(4) insureds with extensive oral-facial’ or dental trauma for which treatment under local 
anesthesia would be ineffective or compromised; or 

(5) other procedures for which hospitalization or general anesthesia in a aiiiaeical or ambu- 
latory surgical center is medically necessary. 

B. The provisions of this section do not apply to short-term travel, accident-only or limited or 
specified disease policies. 

C. Coverage for dental surgery may be subject to copayments, deductibles and coinsurance 
subject to network and prior authorization requirements consistent with those imposed on other 
benefits under the same policy, plan or certificate. 


History: Laws 2007, ch. 218, § 5. Effective dates. — Laws 2007, ch. 218, § 6 made Laws 
2007,.ch. 218, § 5 effective July 1, 2007. 


59A-47-45. Coverage for autism spectrum disorder diagnosis and 
treatment. 


A. An individual or group health insurance policy, health care plan or certificate of health 
insurance delivered or issued for delivery in this state shall provide coverage to a subscriber for: 

(1) well-baby and well-child screening for diagnosing the presence of autism spectrum tei 
order; and 

(2) treatment of autism spectrum disorder through speech therapy, occupational therapy, 
physical therapy and applied behavioral analysis. 

B. Coverage required pursuant to Subsection A of this section: 

(1). shall be limited to treatment that is prescribed by the subscriber's treating physician 
in accordance with a treatment plan; 

_ (2) shall not be subject to any annual or lifetime dollar limits; 

(3) shall not be denied on the basis that the services are habilitative or rehabilitative in 
nature; 

(4) may be subject to other general exclusions and limitations of the health care plan, 
including coordination of benefits, participating provider requirements, restrictions on services 
provided by family or household members and utilization review of health care services, including 
the review of medical necessity, case management and other managed care provisions; and 

(5) may be limited to exclude coverage for services received under the federal Individuals 
with Disabilities Education Improvement Act of 2004 and related state laws that place responsi- 
bility on state and local school boards for providing specialized education and related services to 
children three to twenty-two years of age who have autism spectrum disorder. 

C. Coverage for treatment of autism spectrum disorder through speech therapy, occupational 
therapy, physical therapy and applied behavioral analysis shall not be denied to a subscriber on 
the basis of the subscriber's age. 

D. The coverage required pursuant to Subsection A of this section shall not be subject to de- 
ductibles or coinsurance provisions that are less favorable to an insured than the deductibles or 
coinsurance provisions that apply to physical illnesses that are generally covered under the indi- 
vidual or group health maintenance contract, except as otherwise provided in Subsection B of this 
section. 
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E. Ahealth’care plan shall not deny or refuse to issue:health care plan coverage for medically 
necessary services or refuse to contract with;:renew, reissue or otherwise:terminate or restrict 
health insurance coverage for an vain because the individual i is diagnosed as phuiving end Cie 
spectrum disorder. 

F.. The treatment plan Sovercton puridodiit to Subsection B of this ree shall include all aig 
ments necessary for the health care pen to pay clans EP pLap ee These elements include: 

(1)« the diagnosis; » 

(2) the proposed treatment by types; 

(8) the frequency and duration’ of treatment; 

(4) the anticipated outcomes stated as Sacinls 

(5) the frequency with which the treatment plan will be updated taslal 

(6) the signature of the treating physician. . 

G.. This section shall not be construed as limiting benefits and coverage sebieraite available to 
an insured under a health care plan. 

H. The provisions of this section shall not apply to cya contracts or policiat intended to sup- 
plement major medical group-type coverages such as medicare supplement, long-term care, dis- 
ability income, specified disease, accident-only, hospital indermaty or other limited-benefit health 
insurance plans, contracts or policies. 

I. As used in this section: 

(1) "autism spectrum disorder" means: 

(a) acondition that meets the diagnostic criteria for autism spectrum disorder pub- 
lished in the current edition of the Diagnostic and Statistical Manual of Mental Disorders pub- 
lished by the American psychiatric association; or 

(b). .a condition diagnosed as autistic disorder, Asperger's disorder, pervasive develop- 
ment disorder not otherwise specified, Rett's disorder or childhood disintegrative disorder pursu- 
ant to diagnostic criteria published in a previous edition of the Diagnostic and Statistical Manual 
of Mental Disorders published by.the American psychiatric association; and 

(2). "habilitative or rehabilitative services" means treatment programs that are necessary 
to develop, maintain and restore to the maximum extent practicable the functioning of an indi- 


vidual. 


History: Laws 2009, ch. 74, § 4; 2019, ch. 119, § 6. 

The 2019 amendment, effective June 14, 2019, pro- 
hibited age and dollar limits on services related to autism 
spectrum disorder, and made conforming changes; in Sub- 
section A, in the introductory clause, after "provide cover- 
age to", deleted "an eligible individual who is twenty-two 
years of age or younger and is enrolled in high school" and 


added "a subscriber"; in Subsection B, in Paragraph B(1), . 


after "prescribe by the", deleted "insured’s" and added 
"subscriber’s", in Paragraph B(2), after "shall", deleted 
"be limited to ‘thirty-six thousand dollars ($36,000) annu- 
ally and shall not exceed two hundred thousand dollars 


($200,000) in total lifetime benefits. Beginning Janu- 
ary 1, 2011, the maximum benefit shall be adjusted an- | 


nually on January 1 to reflect any change from the pre- 
vious year in the medical. component of the then-current 


consumer. price index for.all urban consumers published : 


by the bureau of labor statistics of the United States de- 
partment of labor" and added "not be subject to annual 
or lifetime dollar limits", in Paragraph B(4), after "exclu- 
sions and limitations of ‘the", deleted "insurer’s policy or 
plan" and added "health care plan: added new Subsection 
C and redesignated former Subsections C through H as 


Subsections D Cesonets I; in Saheactian D, after "subject 
to", deleted "dollar limits", after. "favorable to an insured 
than the", deleted "dollar limits" in Subsection E, after the 
subsection designation, deleted "An insurer" and added "A 
health care plan",.and after "refuse to issue health", de- 
leted "insurance" and added "care plan"; in Subsection E, 
in the introductory paragraph, after "health", deleted "in- 
surance" and added "care"; in Subsection G, after "avail- 
able to an insured under a health", deleted "insurance" 
and added “care; in Subsection H, after ' ‘shall not apply 


to", added "plans, contracts or", and after "benefit health 
insurance", added "plans, contracts or';and in Subsec- 


tion I, in Paragraph I(1), added subparagraph designation 
"(a)", in Subparagraph (1a), after "diagnostic criteria 


for", deleted "the pervasive developmental disorders" and 


added "autism spectrum disorder", and after "American 
psychiatric association", deleted "including autistic disor- 
der; Asperger's disorder: pervasive development disorder 
not otherwise specified; Rett’s disorder; and childhood 


_. disintegrative disorder", added new Subparagraph I(1)(b), 


and deleted former Paragraph I(3), which defined "high 
school". 


59A-47-45.1. Coverage for orally administered anticancer, medications; 


limits on patient costs. 


‘A. An individual or group health insurance policy, health care plan or certificate of health in- 
surance that is delivered, issued for delivery or renewed in this state and that provides coverage 
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for cancer treatment shall provide coverage for a prescribed, orally administered anticancer medi- 
cation that is used to kill or slow the growth of cancerous cells on a basis no less favorable than 
intravenously administered or injected cancer medications that are covered as medical benefits by 
the plan. 

B. A nonprofit health care plan shall not increase panier cost-sharing for anticancer medica- 
tions in order to achieve compliance with the provisions of this section. 

C. Coverage of orally administered anticancer medication shall not be subject to any prior 
authorization, dollar limit, copayment, deductible or coinsurance provision that does not apply to 
intravenously administered or injected anticancer medication used to kill or slow the growth of 
cancerous cells, 

D. As used in this section, "nonprofit health care plan": 

(1) means: 
(a) anonprofit health insurer; 
(b) anonprofit health service provider; 
(c) anonprofit health maintenance organization; 
(d) anonprofit managed care organization; or 
(e) anonprofit provider service organization; and 
(2) does not include individual policies intended to supplement major medical group- 
type coverages such as medicare supplement, long-term care, disability income, specified disease, 
accident-only, hospital indemnity: or other limited-benefit health insurance policies. 


History: Laws 2011, ch. 55, § 5. policies that provide coverage for cancer treatment and 
Effective dates. — Laws 2011, ch. 55, §'7 made Laws that are delivered, issued for delivery, amended, renewed 
2011, ch, 55, § 5 effective June 17, 2011. or continued in this state on or after January 1, 2012. 


Applicability. — Laws 2011, ch. 55, § 6 provided that 
the provisions of Laws 2011, ch. 55, § 5 apply to insurance 


59A-47-45.2. Coverage of prescription eye drop refills. 


A. An individual or group health insurance policy, health care plan or certificate of health 
insurance that is delivered, issued for delivery or renewed in this state and that provides cover- 
age for prescription eye drops shall not deny coverage for a renewal of prescription eye drops 
when: 

(1) the renewal is requested by the insured at least twenty-three days for a thirty-day 
supply of eye drops, forty-five days for a sixty-day supply of eye drops or sixty-eight days for a 
ninety-day supply of eye drops from the later of the date that the original prescription was dis- 
pensed to the insured or the date that the last renewal of the prescription was dispensed to the 
insured; and 

(2) the prescriber indicates on the original prescription that additional quantities are 
needed and that the renewal requested by the insured does not exceed the number of additional 
quantities needed. 

B. As used in this section, "prescriber" means a person who is authorized pursuant to the New 
Mexico Drug, Device and Cosmetic Act [Chapter 26, Article 1 NMSA 1978] to prescribe prescrip- 
tion eye drops. 


History: Laws 2012, ch. 27, § 5. to insurance policies that provide coverage for prescrip- 
Effective dates. — Laws 2012, ch. 27, § 7 provided tion eye drops and that are delivered, issued for delivery, 
that Laws 2012, ch. 27, § 5 was effective January 1, 2013. amended, renewed or continued in this state on or after 


Applicability. — Laws 2012, ch. 27, § 6 provided January 1, 2013. 
that the provisions of Laws 2012, ch. 27, §§ 1 to 5 apply 


59A-47-45.3. Coverage for telemedicine services. 


A. An individual or group health insurance policy, health care plan or certificate of health in- 
surance delivered or issued for delivery in this state shall provide coverage for services provided 
via telemedicine to the same extent the health care plan covers the same services when those 
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services are provided via in-person consultation or contact. A health care plan shall not impose 
any unique condition for coverage of services provided via telemedicine. 

B. A health care plan shall not impose an originating-site restriction with respect to tnlouidclil 
cine services or distinguish between telemedicine services provided to patients in rural locations 
and those provided to patients in urban locations; provided that the provisions of this section shall 
not be construed to require coverage of an otherwise noncovered benefit. 

C... Adetermination by a nonprofit health plan that; health care services delivered throtigh the 
use of telemedicine are not covered under the plan shall be subject:to review and appeal pursuant 
to the Patient Protection Act |Chapter 59A, Article 57 NMSA 1978]. . 

D. The provisions of this section shall not apply in the event that federal law requires the state 
to make payments on behalf of enrollees to cover the costs of implementing this section, 

E. Nothing in this section shall require a health care provider to be physically present with a 
patient at the originating site unless the consulting telemedicine provider deems it necessary. 

F. A health care plan shall not limit coverage of services delivered via telemedicine only to 
those health care providers who are members of the health care plan provider. network where no 
in-network provider is available and accessible, as availability and armas 8 ee are defined in net- 
work adequacy standards issued by the superintendent. . 

G,. A health care plan may charge a deductible, copayment or coinsurance for a health care 
service delivered via telemedicine if it does not exceed the deductible, copagrorint ¢ or coinsurance 
applicable to a service delivered via in-person consultation or contact: ) 

H. A health care plan shall not impose any annual or lifetime dollar maximum on coverage 
for services delivered via telemedicine, other than an annual or lifetime dollar maximum: that 
applies in the aggregate to all items and services covered under the health care plan, or impose 
upon any person receiving benefits pursuant to this section any copayment, coinsurance or deduct- 
ible amounts, or any plan year, calendar year, lifetime or other durational benefit limitation or 
maximum for benefits or services, that is not equally imposed upon all terms and services covered 
under the health care plan. 

I. A health care plan shall reimburse for health care services delivered via telemedicine on the 
same basis and at least the same rate that the carrier reimburses for comparable services deliv- 
ered via in-person consultation or contact. | 

J. Telemedicine used to provide clinical services shall be encrypted and shall conform to state 
and federal privacy laws. 

K. The provisions of this section shall not apply to.an individual or group health care plan 
intended to supplement major medical group-type coverage, such as medicare supplement, long- 
term care, disability income, specified disease, accident-only, hospital indemnity or any other 
limited-benefit health insurance policy. 

L. As used in this section: 

(1) "consulting telemedicine provider" means a health care provider that dalivans tele- 
medicine services from a location remote from an originating site; 

(2) “health care provider" means a duly licensed hospital or other licensed facility, physi- 
cian or other health care professional authorized to furnish health care services within the scope 
of the professional's license; 

(3) “in real time" means occurring simultaneously, instantaneously or within seconds of an 
event so that there is little or no noticeable delay between two or more events; | 

(4) ‘originating site" means a place at which a patient is physically located and receiving 
health care services via telemedicine; 

(5) "store-and-forward technology" means eleséfonie information, imaging and communi- 
cation, including interactive audio, video and data communication, that i is transferred or recorded. 
or otherwise stored for asynchronous use; and 

(6) "telemedicine" means the use of telecommunications and information technology to 
provide clinical health care from a distance. "Telemedicine" allows health care professionals to 
evaluate, diagnose and treat patients in remote locations using telecommunications and informa- 
tion technology in real time or asynchronously, including the use of interactive simultaneous audio 
and video or store-and-forward technology, or remote patient monitoring and telecommunications 
in order to deliver health care services to a site where the patient is located, along with the use 
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of electronic media and healthinformation. "Telemedicine" allows patients in remote locations to 
access medical bapephine without travel. 


History: Laws 2013, ch. 105, § 5; 2019, ch, 255, § 5. originating-site restriction with respect to telemedicine 


The 2019 amendment, effective June 14, 2019, pro- services or distinguish between telemedicine services pro- 
hibited certain restrictions on and established new re- vided to patients in rural locations and those provided to 
quirements for coverage of services provided via telemedi- patients in urban locations; provided that the"; added new 
cine; in Subsection A, after "shall", deleted "allow covered Subsections F through I and-vedesignated former Subsec- 
benefits to be provided through telemedicine services. tions F through H as Subsections J through L, respec- 
Coverage for health care services provided through tele- tively; in Subsection L, in Paragraph L(6), after "means 
medicine shall be determined in a manner consistent the use of", deleted "interactive simultaneous audio and 
with coverage for health care services provided through video or store-and-forward technology using information 
in person consultation" and added "provide coverage for and telecommunications. technologies by a health care 
services provided via telemedicine to the same extent that provider to deliver health care services at a site other 
the health care plan covers the same services when those than the site where the patient is located, including the 
services are provided via in-person consultation or con- use of electronic media for consultation relating to the 
tact. A health care plan shall not impose any unique con- health.care diagnosis or treatment. of the patient in real 
dition for coverage of services provided via telemedicine"; time or through the use of store-and-forward technology" 


in Subsection B, after the subsection designation, deleted and added the remainder of the paragraph. 
"The" and added "A health care plan shall not impose an rc 


59A-47-45.4. Prescription drugs; prohibited Frm HLARY changes; notice 
requirements. 


A. As of January 1, 2014, an individual or group health care plan that is delivered, issued for 
delivery or renewed in this state and that provides prescription drug benefits categorized or tiered 
for purposes of cost-sharing through deductibles or coinsurance obligations shall not make any of 
the following changes to coverage for a prescription drug within one hundred twenty days of any 
previous change to coverage for that prescription drug, unless a generic version of the prescription 
drug is available: 

(1) reclassify a drug to a higher tier of the formulary; | 

(2) reclassify a drug from a preferred classification to a non-preferred classification, unless 
that reclassification results in the drug moving to a lower tier of the formulary; 

(3). increase the cost-sharing, copayment, deductible or co- -Insurance > charges for a drug; 

(4) remove a drug from the formulary, 

(5) establish a prior authorization requirement; 

(6) impose or modify a drug's quantity limit; or 

(7) impose a step-therapy restriction. 

B. The health care plan shall give the affected subscriber at least sixty days' advance written 
notice of the impending change when it is determined that one of the following modifications will 
be made to a formulary: 

(1) reclassification of a drug to a higher tier of the formulary; 

(2) reclassification of a drug from a preferred classification to a non-preferred classifica- 
tion, unless that reclassification results in the drug moving to a lower tier of the formulary; 

(3) an increase in the cost-sharing, copayment, deductible or coinsurance charges for a 
drug; 

(4) removal of a drug from the formulary; 

(5) addition of a prior authorization requirement; 

(6) imposition or modification of a drug's quantity limit; or — 

(7) imposition of a step-therapy restriction for a drug. M2 

C. Notwithstanding the provisions of Subsections A and B of this section, the health care plan 

may immediately and without prior notice remove a drug from the formulary if the drug: 
(1) is deemed unsafe by the federal food and drug administration; or 
(2) has been rémoved from the market for any reason. : | 
“D: The health care plan shall provide to each affected subscriber the following information in 
plain language regarding prescription drug benefits: 
(1) notice that the health care plan uses one or more drug formularies; 
(2) an explanation of what the drug formulary is; 
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(3) a statement regarding the method the health care plan uses to determine the prescrip- 
tion drugs to be included in or excluded from a drug formulary; and 

(4) astatement of how often the health care plan reviews the contents of each ae formu- 
lary. 

E. As used in this section: 

(1). "formulary" means the list of prescription aa covered by a health care plan; and 

(2) "step therapy" means a protocol that establishes the specific sequence in which pre- 
scription drugs for a specified medical condition and medically appropriate for a particular patient 
are to be prescribed. 


History: Laws 2018, ch. 138, § 5. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 138 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


59A-47-45.5. Coverage for contraception. 


A. A health care plan delivered or issued for delivery in this state that provides a prescription 
drug benefit shall provide, at a minimum, the following coverage: 

(1) at least one product or form of contraception in each of the contraceptive method cat- 
egories identified by the federal food and drug administration; 

(2) a sufficient number and assortment of oral contraceptive pills to reflect the wees of 
oral contraceptives approved by the federal food and drug administration; and 

(3) clinical services related to the provision or use of contraception, including consulta- 
tions, examinations, procedures, ultrasound, anesthesia, patient education, counseling, device in- 
sertion and removal, follow-up care and side-effects management. 

_B, Except as provided in Subsection C of this section, the coverage required pursuant to this 
section shall not be subject to: 

(1) cost sharing for subscribers; 

(2) utilization review; 

(8) prior authorization or step-therapy requirements; or 
(4) any restrictions or delays on the coverage. _ 

C. A health care plan may discourage brand-name pharmacy drugs or items by applying cost 
sharing to brand-name drugs or items when at least one generic or therapeutic equivalent is cov- 
ered within the same method category of contraception without cost sharing by the subscriber; 
provided that when a subscriber's health care provider determines that a particular drug or item 
is medically necessary, the health care plan shall cover the brand-name pharmacy drug or item 
without cost sharing. A determination of medical necessity may include considerations such as 
severity of side effects, differences in permanence or reversibility of contraceptives and ability to 
adhere to the appropriate use of the drug or item, as determined by the attending provider. 

D. A health care plan shall grant a subscriber an expedited hearing to appeal any adverse 
determination made relating to the provisions of this section. The process for requesting an expe- 
dited hearing pursuant to this subsection shall: 

(1) be easily accessible, transparent, sufficiently expedient and not unduly burdensome on 
a subscriber, the subscriber's representative or the subscriber's health care provider; 

(2) defer to the determination of the subscriber's health care provider; and 

(3) provide for a determination of the claim according to a time frame and in a manner 
that takes into account the nature of the claim and the medical exigencies involved for a claim 
involving an urgent health care need. 

E. Ahealth care plan shall not require a prescription for any drug, item or service that is avail- 
able without a prescription. 

F. A health care plan shall provide coverage and shall reimburse a health care provider or 
dispensing entity on a per unit basis for dispensing a six-month supply of contraceptives; provided 
that the contraceptives are prescribed and self-administered. 

G. Nothing in this section shall be construed to: 

(1) require a health care provider to prescribe six months of contraceptives at one time; 
or 
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(2) permit a health care plan to limit coverage or impose cost sharing for an alternate 
method of contraception if a:subscriber changes contraceptive methods before exhausting a previ- 
ously dispensed supply. 
H.: The provisions of this section shall not apply to short-term travel, accident-only, hospital- 
indemnity-only, limited-benefit or specified-disease health care plans. 
I. The provisions of this section apply to health care plans delivered or issued for delivery after 
January 1, 2020. 
J. For the purposes of this section: 
(1) "contraceptive method categories identified by the federal food and oe administra- 
tion": 

(a) means tubal ligation; sterilization implant; copper intrauterine metad intrauter- 
ine device with progestin; implantable rod; contraceptive shot or injection; combined oral: contra- 
ceptives; extended or continuous use oral contraceptives; progestin-only oral contraceptives; patch; 
vaginal ring; diaphragm with spermicide; sponge with spermicide; cervical cap with spermicide; 
male and female condoms; spermicide alone; vasectomy; ulipristal acetate; levonorgestrel emer- 
gency contraception; and any additional contraceptive method categories spre by the federal 
food and drug administration; and. 

(b) does not mean a product that has been recalled for safety reasons or withdrhw 
from the market; 

(2). "cost sharing" means a deductible, copayment or coinsurance that a.subscriber is re- 
quired to’ pay in accordance with the terms of a health care plan; and 
(3) “health care provider" means an individual licensed to provide health care in the ordi- 
nary course of business. 
K. A religious entity purchasing individual or group health care plan coverage may elect 
to exclude prescription contraceptive drugs or items from the health insurance coverage pur- 
chased. 


History: Laws 2019, ch. 263, § 9. 
Effective dates. — Laws 2019, ch. 263 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


59A-47-45.6. Coverage exclusion. (Contingent repeal. See note below.) 


Coverage of vasectomy and male condoms pursuant to Section 9 [59A-47-45.5 NMSA 1978] of 
this 2019 act is excluded for high-deductible health care plans with health savings accounts until 
a covered person's deductible has been met. 


History: Laws 2019, ch. 263, § 10. 

Contingent repeal. — Laws 2019, ch. 263, § 11 pro- 
vided upon certification by the superintendent of insur- 
ance to the director of the legislative council service and 
the New Mexico compilation commission that federal law 
permits coverage of vasectomies and male condoms under 


high-deductible health benefits plans with health savings 
accounts, 59A-47-45,6 NMSA 1978 is repealed. 

Effective dates. — Laws 2019, ch. 263 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


59A-47-45.7. Heart artery calcium scan coverage. 


A. A group health care plan, other than a small group health care plan, that is delivered, is- 
sued for delivery or renewed in this state shall provide coverage for eligible subscribers to receive 


a heart artery calcium scan. 


B. Coverage provided pursuant to this section alae: 
(1) be limited to the provision of a heart artery calcium scan to an eligible subscriber to be 


used as a clinical management tool;. 


(2) be provided every five years if an eligible subscriber has previously received a heart 


artery calcium score of zero; and 


(3) not be required for future heart artery calcium scans if an eligible subscriber receives 


a heart artery calcium score greater than zero. . 
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C; At its discretion or as required by law, a health care*plan may offer or refuse coverage for 
further cardiac testing or procedures for eligible : apishevacsniane based upon the results of a heart ar- 
tery calcium scan. 
D. The provisions of this section do not apply to short-term travel, accident-only 0 or Jimited or 
specified- disease policies, plans or certificates of health insurance. . 
BE. As sed in this section: q 
(1) "eligible subscriber" means a pcbabelbay who: 
(a) is a person between the ages of forty-five and sixty-five; and 
(b) “has an intermediate risk of developing coronary heart disease as detdrmitied by a 
health care provider based upon a score calculated from an evidence-based algorithm widely used 
in the medical community to assess a ‘person's ten-year cardiovascular disease risk, ere a 
score calculated using a pooled cohort equation; : 

-(2) "health care provider" means a physician, physician anaieititts nurse prietitiouidr or 
saa health care professional authorized ‘to furnish health care services within the Baa of the 
professional's license; and 

(3) | "heart artery. calcium scan" means’ a»computed siindemns « scan idseeenats coronary 
artery calcium for atherosclerosis and abnormal artery structure and function. 


Applicability. — Laws 2020, ch. 79, 5 6 provided that 
the provisions of Laws 2020, ch. 79, are applicable to group 


History: Laws 2020, ch, 79, § 5. 
Effective dates. — Laws 2020, ch. 79 contained no ef- 


fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 20, 2020, 90 days after paitioutat 
ment of the legislature, 


59A-47-46. Repealed. 


Repeals. — Laws 2021, ch. 108, § 37 repealed 59A- 
47-46 NMSA 1978, as enacted by Laws 2010, ch. 94, 


health insurance policies, health care plans or certificates 
of health insurance, other than small group health plans, 
that are delivered, issued for delivery or renewed in this 
state on or after January mm 20ei. 


July 1, 2021. For provisions of former section, see the 2020 
NMSA 1978 on NMOneSource.com. 


§ 4, relating to health insurers; direct services, effective 


59A-47-47. Prescription drug prior authorization protocols. 


A. After January 1, 2014, a health care plan shall accept the uniform prior ‘authorization form 
developed pursuant to Sections 2 [59A-2-9.8 NMSA 1978] and 3 [61-11-6.2 NMSA 1978] of this 
2013 act as sufficient to request prior authorization for prescription drug benefits. . 

B. No later than twenty-four months after the: adoption of national standards for eistrouit 
prior authorization, a health insurer shall exchange prior authorization requests with providers 
who have e-prescribing capability. 

C. If a health care plan fails to use or accept the uniform prior authorization form or fails to 
respond within three business days upon receipt of a uniform prior authorization form, the prior 
authorization request shall be deemed to have been granted. 

D. As used in this section, "health care plan" means a nonprofit corporation authorised by the 
superintendent to enter into contracts with subscribers and to make health care expense pay- 
ments but does not include: 

(1) a person that only issues a limited-benefit policy intended to supplement major med- 
ical coverage, including medicare supplement, vision, dental, disease-specific, accident-only or 
hospital share aap ts insurance policies, or that omy issues policies for long-term care or dis- 
ability income; 

(2) a physician ora redan group to eee a health care pia has délegatel financial 
risk for prescription drugs and that does not: use a prior ssetpeg nesineals process sar prescription 
drugs; or 

(3) a health care plan or its affiliated mili if ‘he health care apleat owns and operates 
its pharmacies and does not use a prior authorization process. . 


History: Laws 2013, ch. 170,.§ 8. 
Effective dates. — awe 2013, ch. 170 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


AV, §.23, was effective June 14, 2013, 90 days after the 
adjournment of the legislature. 
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59A-47-47.1. Prescription drug coverage; step therapy protocols; 
clinical review criteria; exceptions. 


A. Each. individual or group noRpeent health care plan contract delivered or issued for delivery 
in this state that provides a prescription drug benefit for which any step therapy protocols are re- 
quired shall establish clinical review criteria for those step therapy protocols. The clinical review 
criteria shall be based on clinical practice guidelines that: 

(1) recommend that the prescription drugs subject to on therapy protocols be taken in 
the specific sequence required by the step therapy protocol; 

(2) are developed and endorsed by an interdisciplinary panel of experts that manages con- 
flicts of interest among the members of the panel of experts by: 

(a) requiring members to: 1) disclose any potential conflicts of interest with health 
care plans, insurers, health maintenance organizations, pharmaceutical manufacturers, pharmacy 
benefits managers and any other entities; and:2) recuse themselves if there is a conflict of interest; 
and 

(b) using anielirtidnd and miéthedalegioal bevadts to work to pdavide objectivity in data 
analysis and ranking of evidence through the preparation of evidence tables and facilitating con- 
sensus; : 

(3) are based on high-quality studies, research and agate! practice; 

(4) are created pursuant to an explicit and transparent process that: 

(a) minimizes bias and conflicts of interest; | 

(b) explains the relationship between treatment options and outcomes; » 

(c) rates the quality of the evidence supporting recommendations; and 

(d) considers relevant patient subgroups and preferences; and | 

(5) take into account the needs of atypical patient populations and deighicnig) 

B. In the absence of clinical guidelines that meet the requirements of Subsection A of this sec- 
tion, peer-reviewed publications may be substituted. 

C. When a health care plan restricts coverage of a prescription drug for the treatment of any 
medical condition through the use of a step therapy protocol, a subscriber and the practitioner 
prescribing the prescription drug shall have access to a clear, readily accessible and convenient 
process to request a step therapy exception determination. A health care plan may use its existing 
medical exceptions process in accordance with the provisions of Subsections D through I of this 
section to satisfy this requirement. The process shall be made easily accessible for subscribers and 
practitioners on the health care plan's publicly accessible website. 

D. A health care plan shall expeditiously grant an exception to the health care plan's step 
therapy protocol, based on medical necessity and a clinically valid explanation from the patient's 
prescribing practitioner as to why a drug on the health care plan's formulary that is therapeuti- 
cally equivalent to the prescribed drug should not be substituted for the prescribed drug, if: 

(1) the prescription drug that is the subject of the exception request is contraindicated or 
will likely cause an adverse reaction by or physical or mental harm to the patient; 

(2) the prescription drug that is the subject of the exception request is expected to be inef- 
fective based on the known clinical characteristics of the patient and the eas characteristics of 
the prescription drug regimen; 

(3) while under the subscriber's current health care plan, or under the subscriber's pre- 
vious health coverage, the subscriber has tried the prescription drug that is the subject of the 
exception request or another prescription drug in the same pharmacologic class or with the same 
mechanism of action as the prescription drug that is the subject of the exception request and that 
prescription drug was discontinued due to lack of efficacy or effectiveness, diminished effect or an 
adverse event; or 

(4) the prescription drug required pursuant to the step therapy protocol is not in the best 
interest of the patient, based on clinical appropriateness, because the patient's use of the prescrip- 
tion drug is expected to: 

(a) cause a significant barrier to the patient's adherence to or compliance with the 
patient's plan of care; 

(b) worsen a comorbid condition of the patient; or: 
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(c) . decrease the patient's ability to achieve or maintain reasonable functional ability 
in performing daily activities. 

E. Upon the granting of an exception to a ‘health care clare 8 step therapy sean a health care 
plan shall authorize coverage for the prescription drug that is the subject: of the exception request. 

F.. Ahealth care plan shall respond with its decision on a subscriber's exception request within 
seventy-two hours of receipt. In cases where exigent circumstances exist; a health care plan shall 
respond within twenty-four hours of receipt of the exception request: In the event the insurer does 
not respond to an exception request within the time frames aad vel sayrehies to this subsection, 
the exception request shall be granted. 

G. A health care plan's denial of a request for an exception for step therapy protocisll aad 
be subject to review and appeal pursuant: to the Patient Protestion: Act [Chapter 59A, Article 57 
NMSA 1978]. 

H.. After a subscriber has made an caepein request in, accordance with the provisions of this 
section, a health care plan shall authorize continued coverage of a prescription drug that ‘is tine! 
subject of the exception request pending the determination of the exception request. aT 

I.' The provisions of this section shall not be construed to prevent: 

(1). a healthcare plan from requiring a patient to try a generic équivedenit ofa ‘eich lanl 
drug before providing coverage for the equivalent brand-name prescription drug; or 

(2) a practitioner from prescribing a ree i amet that the site MOLI has deter- 
mined to be medically necessary. 

J. The provisions of this section shall apply only to a health care blan dalinared, issued for de- 
livery or renewed on or after January 1, 2019, 

K. The superintendent shall promulgate rules as may bh necessary to appropriately imple- 
ment the provisions of this section. 

L. Nothing in this section shall be interpreted to seteafeck mache the suaarindert inten authority 
to regulate prescription drug coverage benefits under other state and federal law, 

M. As used in this section, "medical necessity" or "medically necessary" means health care 
services determined by a practitioner, in setnalietocs with the health care plan, to be wenn 
or necessary, according to: 

(1) . any applicable, generally pebopied principles and practices of good seailiad! care; 

(2) practice guidelines developed by the federal government or national or professional 
medical societies, boards or associations; or 

(3) .any applicable clinical protocols or practice guidelines detilaead by the health care 
plan consistent with federal, national and professional practice guidelines. These standards shall 
be applied to decisions related to the diagnosis or direct care and treatment of a physical or behav- 
ioral health condition, illness; injury or disease. sa 


History: Laws 2018, ch. 9, § 6, IV, § 23, was effective May 16, 2018, 90 o8y8 after the ad- 
Effective dates. — Laws 2018, ch, 9 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, © 


59A-47-47.2. Pharmacist prescriptive authority services; 
reimbursement parity. 


A health care plan shall reimburse a participating provider that is a certified pharmacist cli- 
nician or pharmacist certified to provide a prescriptive authority service who provides a service 
pursuant to a subscriber at the same rate that the carrier reimburses, for the standard contracted 
service under that subscriber contract, any licensed physician or physician assistant licensed pur- 
suant to the Medical Practice Act [Chapter 41, Article 5 NMSA 1978] or any advanced practice 
certified nurse practitioner licensed pursuant to the Nursing Practice Act [Chapter 61, Article 3 
NMSA 1978]... 


History: Laws 2020, ch. 58, § 6; 2021, ch. 54, § 14. The 2021 amendment, effective June 18, 2021, after 
f "Medical Practice Act", deleted "or the Osteopathic Medi- 
cine Act". 
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59A-47-48, ite tron benefit; preseription synchronization. 


A. An individual on, group health care plan that is delivered, issued for delivery or renewed in 
this state and that provides a prescription drug benefit shall allow a subscriber to fill or refill a 
prescription for less than a thirty-day supply of the prescription drug, and apply a prorated daily 
copayment or coinsurance forthe fill or refill, if: / 

(1). the prescribing practitioner. or the aTsppetsagite determines the fill or refill to be in the 
best in the best [sic] interest of the subscriber; 

(2) the subscriber requests or agrees to receive less than. a thirty-day supply of the pre- 
scription drug; and 

(3) the reduced fill or refill is made on the purpose of synchronizing the subscriber's pre- 
scription drug fills. 

B,. An individual or group health care plan that is delivered, issued for delivery or aoe att in 
this state and that provides a prescription drug benefit shall not: 

(1),. deny coverage for the filling of a chronic medication when the fill is made in accor- 
dance with a plan to synchronize multiple prescriptions for the subscriber pursuant to Subsec- 
tion A of this section established among the health care plan, the prescribing practitioner and 
a pharmacist. The health care plan shall allow.a pharmacy to override any denial indicating 
that a prescription is being refilled too soon for the purposes of medication synchronization; 
and | 
(2) prorate a dispensing fee to a pharmacy that fills a prescription with less than a thirty- 
day supply of prescription drug pursuant to Subsection A of this section. The health care plan 
shall pay in full a dispensing fee for a partially filled or refilled prescription for each prescription 
dispensed, regardless of any prorated copayment. or coinsurance that the subscriber may pay for 
prescription synchronization services. 


History: Laws 2015, ch. 65, § 6. | | Effective dates. — Laws 2015, ch, 65 contained no ef- 


Bracketed material, _— The bracketed material was ° ‘fective date provision, but, pursuant to N.M. Const., art. 
inserted by the compiler and is not part of the law. IV, § 23, was effective June 19, 2015, 90 days after the 


adjournment of the legislature. 


59A-47-49. Provider credentialing; requirements; deadline. 


A. ‘The superintendent shall adopt and promulgate rules to provide for a uniform and efficient 
provider credentialing process. The superintendent shall approve no more than two forms of ap- 
Meats to be used for the credentialing of providers. 

“B. Ahealth care plan shall not require a provider to submit information not required by a cre- 
dentialing application established pursuant to Subsection A of this section, 

C.. The provisions of this section apply equally to mantis eepdentialing applications and applica- 
tions for recredentialing. 

D. The rules that the superintendent adopts and a exon dleda shall require primary credential 
verification no more frequently than every three years and ge provisional credentialing for a 
period of one year. 

E. Nothing in this section shall te construed to require a health care plan to credential or pro- 
visionally credential a provider. 

F. The rules'that the superintendent adopts and promulgates shall establish that a health care 
plan or a health care plan's agent.shall: 

(1)., assess and verify the qualifications of a provider applying to become a participating 
provider within forty-five calendar days of receipt of a complete credentialing application and 
issue a decision in writing to the applicant approving or denying the credentialing application; 
and . : 

(2) within ten working days after receipt of a credentialing application, send a written no- 
tification, via United States certified mail, to the applicant requesting any information or support- 
ing documentation that the insurer requires to approve or deny the credentialing application. The 
notice to the applicant shall include a complete and detailed description of all of the information 
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or supporting documentation required and the name, address and telephone number of a person 
who serves as the applicant's point of contact for completing the credentialing application process. 
Any information required pursuant to this section shall be TERSORADEY ila to the information 
in the application. 

G. Ahealth care plan shall reimburse a provider for covered health care services for any claims 
from the provider that the insurer receives with a date of service more than forty-five calendar 
days after the date on which the health care plan received a complete lecent'g ira application for 
that provider; provided that: 

(1) the provider has submitted a complete chad eMtiniad application and any supporting 
documentation that the health care plan has requested in writing baby = time frame estab- 
lished in Paragraph (2) of Subsection F of this section; 

(2) the health care plan has approved, or has failed to approve or detif the applicant's 
complete credentialing application within the time frame established pursuant to Paragraph (1) of 
Subsection F of this section; 

(3) the provider has no past or current license sanctions or limitations, as reported by the 
New Mexico medical board or another pertinent licensing and regulatory agency, or by a similar 
out-of-state licensing and regulatory entity for a provider licensed in another state; and 

(4) the provider has professional liability insurance or is covered under the Medical Mat 
practice Act [Chapter 41, Article 5 NMSA 1978]. 

H. A provider who was not, at the time services were rendered, employed by a practice or group 
that has contracted with the health care plan to provide services at specified rates of reimburse- 
ment ‘shall be paid by the health care plan in ge eels with the health care plan's s standard 
reimbursement rate. 

I. A provider who was, at the time services were rendered, employed by a practice or group that 
has contracted with the health care plan to provide services at specified rates of reimbursement 
shall be paid by the health care plan in accordance with the terms of that contract. 

J. The superintendent shall adopt and promulgate rules to provide for the resolution of dis- 
putes relating to reimbursement and credentialing arising in cases where credentialing is delayed 
beyond forty-five days after application. 

K. A health care plan shall reimburse a provider pursuant Subsections G, H and I of this sec- 
tion until the earlier of the following occurs: 

(1) the insurer's approval or denial of the provider's complete credentialing enniencoae or 

(2) the passage of three years from the date the health care plan received the onavidaes 8 
complete credentialing application. 


History: Laws 2015, ch. 111, § 6; 2016, ch. 20, § 5. deleted "insurer" and added "health care plan", after the 


The 2016 amendment, effective May 18, 2016, first occurrence of "has", added "approved, or has", and af- 
amended credentialing requirements for health care pro- ter "Subsection", deleted "E" and added "F"; added a new 
viders; in Subsection A, in the second sentence, after "The", . Subsection H and redesignated former Subsections G, H 
deleted "rules shall establish a single credentialing appli- and I as Subsections I, J and K, respectively; in Subsec- 
cation form" and added "superintendent shall approve no tion I, deleted "In cases where", after "A provider", deleted 
more than two forms of application to be used"; in Subsec- "is joining an existing" and added "who was, at the time 
tion B, after "not required by", deleted "the uniform" and services were rendered, employed by a", and after "has 
added "a"; in Subsection C, after | ‘equally to", added "ini- contracted", deleted "reimbursement rates with a health 
tial"; in plein D, after "promulgates", deleted "pur- care plan, the insurer shall pay the provider" and added 
suant to Subsection A of this section", and after "every .—s "with the health care plan to provide services at specified 
three years", added "and allow provisional credentialing rates of reimbursement shall be paid by the health care 
for a period of one year"; added a new Subsection E and plan"; and in Subsection K, in the introductory sentence, 
redesignated Subsections E and F as Subsections F and after "pursuant", deleted " to the circumstances set forth 
G, respectively; in Subsection F, in the introductory sen- in Subsection F" and added "Subsections G, H and I", and 
tence, after "promulgates", deleted. "pursuant to Subsec- in Paragraph (2), after "the date the", deleted "carrier" 
tion A of this section"; in Subsection G, deleted "Except as and added "health care plan". 
provided pursuant to Subsection G of this section", in the Applicability. — Laws 2016, ch. 20, § 7B provided that 
introductory sentence, after “health care services", deleted the provisions of Laws 2016, ch. 20, 88 2 through 5 apply 
"in accordance with the carrier’s standard reimbursement to applications for provider credentialing made on or after 
rate",.and after "date on which the", deleted "insurer" and January 1, 2017, 
added "health care plan", in Paragraph (1), after "docu- Temporary provisions. — Laws 2016, ch. 20, § 6 pro- 
mentation that the", deleted "insurer" and added "health vided that the superintendent of insurance shall promul- 
care plan", and ‘after "Subsection", deleted "E" and added gate rules to implement the provisions of Laws 2016, ch. 
"F" in Paragraph (2), after the first occurrence of "the", .. 20 no later than September 1, 2016,'.... 
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59A-47-50. Physical rehabilitation services; limits on cost sharing. 


A. An individual or group health care plan that is delivered, issued for delivery or renewed in 
this state shall not impose a member cost share for physical rehabilitation services that is greater 
than that for primary care services on a coinsurance percentage basis when coinsurance is applied 
or on an absolute dollar amount when a copay is applied. 

B. As used in this section: 

(1) "physical rehabilitation services" means services aimed at maximizing an individual’ s 
level of function, returning to a prior level of function or maintaining or slowing the decline of 
function, which services are provided by or under the direction of a licensed physical therapist, 
occupational therapist or speech therapist; and 

(2) "primary care services" means the first level of basic or general health care for a per- 
son's health needs, including diagnostic and treatment services, initiation of referrals for other 
health care services and maintenance of the continuity of care when appropriate. 


History: Laws 2019, ch. 188, § 5. Effective dates. — Laws 2019, ch. 188, § 6 made Laws 
. 2019, ch. 188, § 5 effective January 1, 2020. 


59A-47-51. Behavioral health serviceselimination of cost sharing. 


A. Until January 1, 2027, an individual or group health care plan that. is delivered, issued for 
delivery or renewed in this state that offers coverage of behavioral health services shall not im- 
pose cost sharing on those behavioral health services. 

B. For the purposes of this section: 

(1) "behavioral health services" means professional and ancillary services for the treat- 
ment, habilitation, prevention and identification of mental illnesses, substance abuse disorders 
and trauma spectrum disorders, including inpatient, detoxification, residential treatment and par- 
tial hospitalization, intensive outpatient therapy, outpatient and all medications, including brand- 
name pharmacy drugs when generics are unavailable; 

(2) "coinsurance" means a cost-sharing method that requires a subscriber to pay a stated 
percentage of medical expenses after any deductible amount is paid; provided that coinsurance 
rates may differ for different types of services under the same individual or group health care plan; 

(3) "copayment" means a cost-sharing method that requires a subscriber to pay a fixed dol- 
lar amount when health care services are received, with the health care plan paying the balance of 
the allowable amount; provided that there may be different copayment requirements for different 
types of services under the same individual or group health care plan; and 

(4) "cost sharing" means a copayment, coinsurance, deductible or any other form of finan- 
cial obligation of a subscriber other than a premium or a share of a premium, or any combination 
of any of these financial obligations, as defined by the terms of an individual or group health care 
plan. 


History: Laws 2021, ch. 136, § 9. Effective dates. — Laws 2021, ch. 136, § 11 made 
Laws 2021, ch. 186, § 9 effective January 1, 2022. 
1 e 
_Prepaid Dental Plans 
Sec, . , Sec. 
59A-48-1. Short title. 59A-48-7. Reserve requirement; exception. 
59A-48-2. Definitions. | 59A-48-8. Membership coverage. 
59A-48-3. Certificate of authority required. 59A-48-9. Examination of prepaid dental plan organiza- 
59A-48-4, Application for certificate of authority. tion. 
59A-48-5. Issuance of certificate of authority. 59A-48-10. Annual report to fet eidiad anaes 
59A-48-6. Deposit requirement; exception. ~ §9A-48-11. Repealed. 
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Sec. i. ivy Sec. t VPah ty 
59A-48-12. Operational expenses. 59A-48-16. Approval of advertising and sales material. 
59A-48-13, Prohibited practices. _. - 59A-48-17, Solicitation not violation of certain laws re- 
59A-48-14, Agents and solicitors. ’ ca ans: lating to providers, 

59A-48-15. Suspension or revocation of certificate of au- 59A-48-18, ‘Conservation, rehabilitation, liquidation. 


thority. 59A-48-19, Other provisions applicable. 


59A-48-1. Short title, 
This article [Chapter 59A, Article 48 NMSA 1978] may be cited as the "Prepaid Dental Plan Law". 


H 
3) i 


“History: Laws 1984, ch. 127, § 880. 


59A-48-2. Definitions. , 


As used in this article: 

A. "member" means an individual who is sevsileds in a group nevada dental plan as a principal 
subscriber together with such person's dependents who are entitled to dental care sérvices under 
the plan solely because of their status as dependents of the principal subscriber; 

B. "membership coverage" means any certificate or contract issued to a member setting out the 
dental coverage to which such member is entitled; 

C. "prepaid dental plan" means any contractual arrangement whereby any prepaid denies ae 
organization undertakes to provide directly or to arrange for prepaid dental services and to pay or 
make reimbursement for any remaining portion i such prepaid dental services’ on a prepaid — 
through insurance or otherwise; 

D. "prepaid dental plan organization" means any person wh undertakes to conduct one or 
more prepaid dental plans providing only dental services; provided, that this article shall not ap- 
ply to nonprofit health care: plans’ or accident and health insurance programs; 
~ K. "prepaid dental services" means services included in the practice of dentistry as defined in 
the Dental Act’ (61-5-1 to 61-5-9, 61-5-11 to 61-5-22 NMSA 1978] [repealed]; and ; 

F. "provider" means any person licensed under the Dental Act [repealed] or othierwask autho- 
rized to furnish prepaid dental services in New ea a | . 


ftares Laws 1984, ch. 127, § 881. 1994, ch. 55, § 41 repealed the Dental Act, dfleckive July. 4, 
Bracketed material. — The bracketed material was 1994, For present comparable BEavaaigns, see 61- 5A-1 


inserted by the compiler and is not part of the law. Laws NMSA 1978 et seq, 


59A-48-3, Certificate of authority required. 


No person may establish or operate a prepaid dental plan organization in New Mexico, or sell or 
offer to sell or solicit offers to purchase, or receive advance or periodic consideration in conjunction 
with a prepaid dental plan without obtaining and maintaining a certificate of authority pursuant 
to the provisions of this article. 


History: Laws 1984, ch, 127, § 882, — 


59A-48-4, Application for certificate of authority. 


A. An application for a certificate of authority to operate as a prepaid dental plan organization 
shall be filed with the superintendent in form prescribed by the superintendent, shall be verified 
by an officer or authorized representative of the applicant and shall set forth or be accompanies 
by the following: 

(1) a copy of any basic organizational document of the applicant, such as the prii@ln cof 
incorporation, articles of association, partnership agreement, trust agreement or other applicable 
documents together with all amendments to such documents; — 

(2) acopy of any bylaws, rules and regulations or similar document neqilabina the internal 
affairs of the applicant; 
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(3) a list of the names, addresses and official positions of the persons who are responsible 
for the conduct of the affairs of the applicant, including all members of the board of directors, board 
of trustees, executive committee or other governing board or committee, the principal officers in 
the case of a corporation and the partners or members in the case of a partnership or association; 

(4) if the prepaid dental plan organization is a corporation, evidence that the corporation's 
board of directors includes: 

(a) dentists, duly licensed pursuant to the provisions of the Dental Act (61-5-1 to 61- 
5-9, 61-5-11 to 61-5-22 NMSA 1978] [repealed], who have contracted with the gS to render 
dentéd services to members; 

(b) members of the prepaid dental plan, who shall comprise at least one-third of the 
members of the board; and 

(c) at least one director who is a tieothaedd dentist who has not contracted to penile 
dental services to members; 

(5) acopy of any contract made or to be made between any providers or ‘persons listed in 
Paragraph (3) of this subsection and the applicant; 

(6) astatement generally describing the prepaid dental plan organization, its dental plan 
or plans, facilities and personnel, as approved by the director of the health services division of the 
health and environmental department [department of health]; 

(7) acopy of the form of membership coverage to be issued to tbat 

(8) a copy of the form of any group contract which is to be issued to employers, unions, 
trustees or other applicants; 

(9) financial statements showing the applicant's assets, liabilities and sources of financial 
support. If the applicant's financial affairs are audited by independent certified accountants, a 
copy of the applicant's most recent regular certified financial statement shall satisfy this require- 
ment unless the superintendent determines that additional or more recent financial information 
is required for the proper administration of this article; 

(10) a description of the proposed method of marketing the plan, a financial plan which 
includes a three-year projection of the initial operating results anticipated and a statement as to 
the sources of working capital as well as any other sources of funding; 

(11) a power of attorney duly executed by the applicant, if not domiciled i in New Mexico, 
which appoints the superintendent, his successors in office and his duly authorized deputies as the 
true and lawful attorney of such applicant in and for this state, upon whom all lawful process in 
any legal action or proceeding against any prepaid dental plan organization may be served in any 
cause of action arising in New Mexico; 

(12). a statement reasonably describing the geographic area or areas to be served, as ap- 
proved by the director of health services division of the health and environment department [de- 
partment of health]; 

(18) a fee for filing application for certificate of authority as specified in Section 101 [59A- 
6-1 NMSA 1978] (fee schedule) of the Insurance Code; and 

(14) such other information as the superintendent may require. 

B. Within ten (10) days following any significant modification of information previously fur- 
nished pursuant to Subsection A of this section, a prepaid dental plan organization shall file notice 
of such modification with the superintendent. 


History: Laws 1984, ch. 127, § 883. Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA 


Bracketed material. — The bracketed material \ was 1978, relating to the health and environment department, 
inserted by the compiler and is not part of the law. Laws and enacted a new 9-7-4 NMSA 1978, creating the depart- 
1994, ch. 55, § 41 repealed the Dental Act, effective July 1, ment of health. 


1994. For present comparable provisions, see 61-5A-1 
NMSA 1978 et seq. 


59A-48-5. Issuance of certificate of authority. 


A. Issuance of a certificate of authority shall be granted by the superintendent if the superin- 
tendent is satisfied that the following conditions are met: 
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(1) the persons responsible for conducting the affairs of the prepaid dental plan organiza- 
tion are competent and trustworthy.and are atti es capable of pitti or arranging for 
the provision of services offered; 

(2) the prepaid dental plan organization cceasitititet an ceppiicia mechanism to ovis ait 
an effective prepaid dental plan, in accordance with regulations issued by the director of the health 
services division of the health and environment department [department of health], which shall 
include at least the basic: dental services appropriate to such plan as determined by the director of 
the health services division of the health and environment department; 

(8) the prepaid dental plan organization is financially responsible and may reasonably be 
expected to meet its obligations to members and prospective members. an making this determina- 
tion, the superintendent shall consider at least: 

(a). the financial soundness of the prepaid dental plan's arrangement fo services ave 
the schedule of charges used; 

(b) any agreement with an insurer,a hospital ora medical service. Secueratian a gav- 
ernment or any other organization for insuring the payment of the cost. of prepaid dental services 
or the provisions for,automatic applicability of an alternative coverage in the event of the discon- 
tinuance of the plan; and 

(c) the sufficiency of an agreement itis providers fon the provision of prepaid. dental 
services; and 

(4) each officer responsible for fohtluckine the affairs of the rancid dental plan organiza- 
tion is covered under an individual or blanket fidelity bond in the amount of fifty thousand dollars 
($50,000), and such bond hasbeen filed with and approved, by the superintendent. 

B,: A certificate of authority shall be subject to continuance, expiration, termination, suspen- 
sion or revocation on the same applicable bases as provided under Article 5 ‘Chapter 59A, Article. 
5 NMSA 1978] of the Insurance Code as to insurers'in general: 


History: Laws 1984, ch. 127, § 884, selakind to the health and environment department, and 


Bracketed material. — The bracketed material was enacted a new 9-7-4 NMSA 1978, creating the department 
inserted by the compiler and is not part of the law. Laws 7 of health. 


1991, ch. 25, § 16 repealed former 9-7-4 NMSA’ 1978, 


59A-48-6. Deposit requirement;,exception. 


A.’ A prepaid dental plan organization shall’ maintain on deposit with the state treasurer 
through the superintendent a surety bond guaranteeing services under the plan, or cash or se- 
curities eligible for investments of capital funds of health insurers under Chapter 59A, Article 9 
NMSA 1978, in the following amounts depending on the number of members entitled pi pits 
care services Bat eva ay to contracts issued by the plan: 


Number of Members ~ Deposit 
2,500. or less | 08 )$25,000 
3:2,501se 16,000:tash bisae 30,000 
5,001 - 7,500 40,000 
7,501 - 10,000 50,000 
10,001 - 15,000°. 75,000 
15,001 - 20,000 100,000 
20,001 - 25,000 , 125,000 
25,001 - 30,000 150,000 
30,001 - 40,000 175,000 
40,001 and above 200,000 


B. The deposit prescribed by Subsection A of this section'shall’be ‘held by the state treasurer in 
trust for the benefit and protection of persons covered by a prepaid dental plan. 

C. Any securities within the description of Subsection A of this section, with the approval of 
the superintendent may be exchanged for similar securities or cash of equal amount. Interest on 
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securities deposited shall be payable to the prepaid dental plan organization depositing such se- 
curities. 

D. An unpaid final judgment arising from a membership coverage shall be alien on the deposit 
described in Subsection A of this section, subject to execution after thirty days from the entry of 
final judgment. If the deposit is reduced, it shall be ei to within ninety days by'the prepaid 
dental plan organization. 

E. Upon liquidation or dissolution of a prepaid dental be organization and the satisfaction of 
all its debts and liabilities, any balance remaining of the cash or securities deposit prescribed in 
Subsection A. of this section, together with any other assets of the prepaid dental plan organiza- 
tion, shall be'returned by the superintendent to the prepaid dental plan organization. 

F. Thedeposit prescribed by Subsection A of this:section shall not apply with respect to a pre- 
paid dental plan organization which is funded by. the federal, state or a municipal government or 
any political subdivision or body to the extent and for such period of time that the prepaid dental 
plan organization can demonstrate to the superintendent the presence og operational commit- 
ments from such sources equivalent to such deposit. 


History: Laws 1984, ch. 127, § 885; 1993, ch. 320, § revised the "Number of Members" table, and made stylis- 
104, tic changes in Subsection D. 

The 1993 amendment, effective June 18, 1993, in Severability. — Laws 1993, ch. 320, § 106 provided 
Subsection A, substituted "Chapter 59A, Article 9 NMSA for the severability of the act if any part or application 
1978" for "Article 9 (investments) of the Insurance Code", thereof was held invalid. 


59A-48- 7. Reserve requirement; exception. 


Aw A noah: dental =a organization at all times shall maintain for onét Action of ‘ha 
members a financial reserve consisting of two percent of prepaid charges collected from mem- 
bers. for the plan, until:such reserve totals five hundred thousand dollars ($500,000). Such 
reserve shall be in addition to the deposit prescribed by Section 885 [59A-48-6 NMSA 1978} of 
this article. . 

B. The reserve prescribed by Subasetist A of this acahitn shall not apply with respect toa pre- 
paid dental.plan organization which is funded by the federal, state or a municipal government or 
any political subdivision or body and meets the requirement of Subsection F of Section 885 of this 
article, | | 3 


History: Laws 1984, ch. 127, § 886. 


59A-48-8. Membership coverage. 


A. Every member in a prepaid dental plan shall be issued a membership coverage form by the 
prepaid dental plan organization. 

B. Any contract applied for that provides family coverage shall, as to such coverage of indi- 
viduals in the family, also provide that the benefits applicable for children shall be payable with 
respect to a newly-born child of the insured from the instant of such child's birth to the same ex- 
tent that such coverage applies to other individuals in the family. If payment ofa specific premium 
is required to provide coverage for a child, the contract may require that notification of birth of a 
newly-born child and payment of the required premium shall be furnished. to the insurer within 
thirty-one (31) days after the date of birth in order to have the coverage continue beyond the 
thirty-one-day period. 

C. No membership coverage or amendment shall be issued or delivered to any person in this 
state until a copy of the form of the membership coverage or amendment has been filed with and 
approved by the superintendent. : . 

hie ee membership coverage shall contain a clear and complete statement of a contract, or a 
reasonably complete summary if a certificate of contract, of: 

(1) the prepaid dental services or other benefits to which the member i is entitled under the 
prepaid dental plan; 
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(2) \any limitations of the services, kinds of services or benefits to be provided, es 
any deductible or copayment feature; 

(3) ‘where and in what manner information is available as to how services. ps be ob- 
tained; and 

(4) ‘the member's obligation rsbaplecknew charges for the prepaid dental plan. 

E. A membership coverage shall contain no provisions or statements which are unjust, unfair, 
inequitable, misleading, deceptive or which encourage misrepresentation or which are untrue. 

F. The superintendent shall approve any form of membership coverage if the requirements of 
Subsections D and E of this section are met and the prepaid dental plan is able in the judgment of 
the superintendent to meet its financial obligations under the membership coverage. It is unlawful 
to issue such form until approved. If the superintendent does not disapprove any such form within 
thirty (30) days after the filing, it shall be deemed approved. If the superintendent disapproves a 
form of membership coverage, the superintendent shall notify the prepaid dental plan organiza- 
tion, specifying the reasons for disapproval. The superintendent shall grant a hearing on such 
disapproval within fifteen (15) days after a request in writing is received from the prepaid dental 
plan organization. 


History: Laws 1984, ch. 127, § 887. 


59A-48-9. Examination of prepaid dental plan organization. 


A. The superintendent may once in each six (6) months for the first three (3) years after orga- 
nization and once each year thereafter, or more often if deemed necessary by the superintendent 
or director of the health services division of the health and environmental [environment] depart- 
ment [department of health], visit each prepaid dental plan organization organized under the law 
of this state and examine its financial condition, its ability to meet its liabilities and its compliance 
with the laws of this state affecting the conduct of its business. The superintendent may annually 
visit and examine each prepaid dental plan organization not organized under the laws of be state 
but authorized to transact business in this state. 

B. The superintendent may in like manner examine eachi prepaid dental plan organization ap- 
plying for an initial certificate of authority to do business in this state. 

C. In lieu of making an examination, the superintendent may accept a full report of the most 
recent examination of a foreign or alien prepaid dental plan organization, centified to by the ap- 
propriate examining official of another state. 

D. The director of the health services division of the health and environment thi atn [de- 
‘partment of health] may participate in the examinations and visits described in: this section to 
verify the existence of an effective prepaid dental plan and to review the delivery of services by the 
prepaid dental plan organization. 

E. The examination and all related matters shall otherwise be subject to the applicable provi- 
sions of Article 4 [Chapter 59A, Article 4 NMSA 1978] examinations ea and spies: of the 
Insurance Code. 


History: Laws 1984, ch. 127, § 888, relating to the health and environment department, and 
Bracketed material, — The bracketed material was enacted a new 9-7-4 NMSA 1978, creating the department 
inserted by the compiler and is not part of the law. Laws of health. ° 


1991, ch, 25, § 16 repealed former 9-7-4 NMSA 1978, 


59A-48-10. Annual report to superintendent. 


A. Every prepaid dental plan organization annually on or before the first day of March shall 
file with the superintendent a report covering its activities for the preceding calendar year in form 
as prescribed by the superintendent, verified by at least two principal officers of the corporation. 
A copy of the report shall be sent by the ‘Prepaid dental plan organization to the department of 
health. 

B, Such reports shall be on forms prescribed by the superintendent and shall include: 
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59A-48-14 


(1) an annual statement in accordance with the requirements of Section 59A-5-29 NMSA 
1978 and a risk-based capital report in accordance with the requirements of Section 59A-5A-3 


NMSA 1978; 


(2) any material changes in the information; 

(3) the number of persons who become members during the year, the number of members 
as of the end of the year and the number of memberships terminated during the year; 

(4) the costs of all care provided and the number of units of care provided; and 

(5) such other information relating to the performance of the prepaid dental plan organi- 
zation as is necessary to enable the superintendent to carry out the duties prescribed by The [the] 


Prepaid Dental Plan Law. 


C. The fee for filing the annual report shall be as specified in Section 59A-6-1 NMSA 1978. 


History: Laws 1984, ch. 127, § 889; 2014, ch. 59, § 53. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The 2014 amendment, effective July 1, 2014, required 
insurers to annually file a statement of financial condition 
and transactions and a risk-based capital report; in Sub- 
section A, in the introductory paragraph, in the second 
sentence, after "plan organization to the", deleted "director 
of the health services division of the health and environ- 
ment", and after "department", added "of health"; in Sub- 


the organization, including its balance sheet and receipts 
and disbursements for the preceding year certified as re- 
quired by the form of the annual report" and added the 
current language; and in Subsection C, after "specified 
in Section", deleted "101(fee schedule) of the Insurance 
Code" and added "59A-6-1 NMSA 1978", 

Severability. — Laws 2014, ch. 59, § 54 provided that 
if any part or application of the provisions of Laws 2014, 
ch, 59 is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


section B, Paragraph (1), deleted "a financial statement of 


59A-48-11. Repealed. 


Repeals. — Laws 1991, ch. 9, § 45 repealed 59A-48-11 
NMSA 1978, as enacted by Laws 1984, ch. 127, $ 890, re- 
lating to taxes, effective July 1, 1993. 


59A-48-12. Operational expenses. 


No more than thirty percent of prepaid charges in the first year of operation, twenty-five percent 
in the second year of operation and twenty percent of prepaid charges in any subsequent year 
shall be used for the marketing and administrative expenses of a prepaid dental plan organiza- 
tion, including costs related to soliciting members and providers. 


History: Laws 1984, ch. 127, § 891. 


59A-48-13. Prohibited practices. 


Article 16 [Chapter 59A, Article 16 NMSA 1978] of the Insurance Code relating to unfair trade 
practices and frauds shall apply to prepaid dental plan organizations, except as to the extent the 
superintendent determines that the nature of prepaid dental plan organizations render particular 
provisions of such law inappropriate. 


History: Laws 1984, ch. 127, § 892. 


59A-48-14. Agents and solicitors. 


Solicitation of memberships in a prepaid dental plan shall be conducted by agents duly ap- 
pointed by the dental plan organization or solicitors duly appointed by such agents, while licensed 
as such agents or solicitors under the same provisions and requirements of Articles 11 [Chap- 
ter 59A, Article 11 NMSA 1978] (licensing procedures) and 12 [Chapter 59A, Article 12 NMSA 
1978] (insurance agents, brokers and solicitors) of the Insurance Code as apply to health insur- 
ance agents and solicitors. The fees for such licensing shall be the same as for such insurance 
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agents and as specified in Section 101 [59A-6-1 NMSA 1978) (fee schedule) and Paragraph I of 
Section 185 [59A-11-6 NMSA 1978] -of the. Insurance Code. : 


History: Laws 1984, ch. 127, § 893. 


: 


59A-48-15. Suspension or revocation of certificate of authority. 


A. The superintendent may suspend or revoke any certificate of authority of a prepaid dental 
plan organization if he finds that any of the following conditions exist: 

(1) the prepaid dental plan organization is operating contrary to its basic organizational 
documents or in a manner contrary to that described in, and reasonably inferred from, any other 
information submitted pursuant to Section 883 [59A-48-4 NMSA 1978] of this article; 

. (2) the prepaid dental plan organization issued membership coverage which does not com- 
ply with the requirements of Section 887 [59A-48-8 NMSA 1978] of this article; _ 

(3) the prepaid dental plan does not provide or arrange for basic dental services appropri- 
ate to such plan as determined by the director of the health services division of the health and 
environment department [department of health]; 

(4) the prepaid dental plan organization can no longer be expected to meet the obligations 
to members or prospective members; 

(5) the prepaid dental plan organization, or any authorized person on its behalf, has ad- 
vertised or merchandized [merchandised] its services in an untrue, misleading, deceptive or unfair 
manner; or 

(6) the prepaid dental plan organization has failed to substantially comply with this ar- 
ticle or any rules and regulations promulgated thereunder. 

B. When the certificate of authority of a prepaid dental plan organization is suspended the or- 
ganization shall not, during the period of such suspension, accept any additional members except 
newborn children or other newly acquired dependents of existing members and shall not engage 
in any advertising or solicitation. 

C. When the certificate of authority of a prepaid dental plan organization is revoked, such 
organization shall proceed immediately following the effective date of the order of revocation, to 
conclude its affairs and shall conduct no further business except as may be essential to the orderly 
conclusion of solicitation. The superintendent by written order, may permit such further operation 
of the organization as the superintendent finds to be in the best interest of members to the end 
that members shall be afforded the greatest practical opportunity to obtain continuing prepaid 
dental plan coverage. 

D. Notwithstanding the provisions of Subsections B and C of this section, a prepaid dental 
plan organization which has had its certificate of authority denied, suspended or revoked, or has 
suffered an adverse decision by the superintendent shall be entitled to a hearing pursuant to Ar- 
ticle 4 [Chapter 59A, Article 4 NMSA 1978] (examinations, hearings and appeals) of the Insurance 
Code. 


History: Laws 1984, ch. 127, § 894, ‘Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA 

Bracketed material. — The bracketed material was 1978, relating to the health and environment department, 

inserted by the compiler and is not part of the law. and enacted a new 9-7-4 NMSA 1978, creating the depart- 
ment of health. 


59A-48-16. Approval of advertising and sales material. 


A. The prepaid dental plan organization shall prior to use thereof file with the ante i Bie 
for his approval all advertising and sales material proposed to be used by it, through agents, solici- 
tors, or otherwise, in advertising solicitation or sale of membership coverage to be offered by such 
organization. 

B. Within thirty (30) days after such filing the superintendent shall either approve or disap- 
prove the advertising matter or sales material so filed; and if not disapproved within such period 
or within such extension of not to exceed an additional thirty (30) days as may be requested by the 
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superintendent and communicated by him in writing to the prepaid dental plan organization, the 
advertising matter and sales material shall be deemed approved. 

C. The superintendent shall disapprove any such advertising matter or sales material if found 
by him to be in whole or part untrue, deceptive, misleading, or conducive to misrepresentation. 

D. The superintendent may withdraw any previous approval, or negate any prior failure to 
disapprove within the applicable period, as to any advertising matter or sales material found by 
him to be subject to disapproval on any of the grounds stated in this section. Any such withdrawal 
of a prior approval or negation of prior failure to disapprove, shall allow a reasonable period for 
withdrawal of the advertising matter or sales material involved. 

E. Any such disapproval, withdrawal, or negation shall be by the superintendent's irked stat- 
ing the grounds therefor. 

F. No prepaid dental plan organization and no repifédbh tative thereof shall use or permit to 
be outstanding, any advertising matter or sales material as to which the superintendent's disap- 
proval then exists. In addition to other applicable penalties for violation of this section, the super- 
intendent may without additional cause withdraw approval of any membership coverage or other 
form as to which such advertising or sales material is used. 


History: Laws 1984, ch. 127, § 895. 


59A-48-17. Solicitation not violation of certain laws relating to 
providers. 


Solicitation by prepaid dental plan organizations or anyone acting on their behalf to educate 
members and potential members of the coverage and operation of the organization's plan shall 
not be construed to be a violation of any provisions of law relating to solicitation or advertising by 
prepaid dental plan providers, if such solicitation including advertising and sales material: 

A. is approved in advance by the superintendent as provided for in Section 895 [59A-48-16 
NMSA 1978] of this article; 

B. does not identify the providers nor describe their professional qualifications, except upon 
the request of the person being solicited; 

C. does not describe the professional experience or attainments of such providers individually 
or as a group or contain language that directly or indirectly states, evaluates or lauds the profes- 
sional competence, skills or reputations of such providers; and 

D. shall not otherwise cause any of such providers to violate any professional ethics or laws 
prohibiting the solicitation of patients, except as permitted in this article. 


History: Laws 1984, ch. 127, § 896. 


59A-48-18. Conservation, rehabilitation, liquidation. 


Any conservation, rehabilitation or liquidation of a prepaid dental plan organization shall be 
deemed to be that of an insurer and shall be conducted pursuant to Article 41 [Chapter 59A, Ar- 
ticle 41 NMSA 1978] of the Insurance Code. 


History: Laws 1984, ch, 127, § 897. 


59A-48-19. Other provisions applicable. 


In addition to those referred to in Chapter 59A, Article 48 NMSA 1978, the following articles 
and provisions of the Insurance Code [59A-1-1 NMSA 1978] shall also apply, to the extent reason- 
ably applicable and subject to the provisions of that article, as to prepaid dental plan organiza- 
tions, their sponsors, directors, officers, personnel and representatives and member contracts. 
For the purposes of this provision, such organizations may be referred to as "insurers" and such 
contracts as "policies": 
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A. . Chapter 59A, Article 1 NMSA 1978; 

B. Chapter 59A, Article 2 NMSA 1978; 

C,. Chapter 59A, Article 4 NMSA 1978; ioe 

D. Subsection C of Section 59A-5-22. NMSA 1978; 

E.. Section 59A-5-33 NMSA 1978; 

F.. Sections 59A-6-1, 59A-6-3, 59A-6-4 and 59A-6-6 NMSA 1978; 

G.. Section:59A-7-11 NMSA 1978; 

H.. Chapter 59A, Article 8 NMSA 1978; 

I. Chapter 59A, Article 10 NMSA 1978; 

J.- Section 59A-12-22 NMSA 1978; 

K. the Insurance Fraud Act [59A-16C-1 NMSA 1978]; 

L. - Chapter 59A, Article 18 NMSA 1978; 

M._ the Policy Language Simplification Law [59A-19-1 NMSA 1978); 

N.. Section 59A-34-10 NMSA 1978, as to. domestic prepaid dental plans; and 

O.. The Insurance Holding Company Law {59A-37-1 NMSA 1978]. 5, 

History: Laws 1984, ch. 127, § 898; 2001, ch. 297, § 7; Subsection K as L; redesignated former Subsection L as 
2007, ch. 282, § 12. updated Subsection.M; deleted former Subsection N, list- 

The 2007 amendment, effective June 15, 2007, added ing Article 53 and substituted the citation of the provision 
Subsection O. for the title throughout the section. 


The 2001 amendment, effective June 14, 2001, in- 
serted current ‘Subsection. K; redesignated former 


ARTICLE 49 
Prearranged Funeral Plans 

59A-49-1, Short title. ° : 59A-49-6. Trust fund; accounting; deposit, reserves and 
59A-49-2. Purpose of article. premium tax! 
59A-49-3.. Prearranged funeral plans and purchases; reg- 59A-49-7. May not enforce contract sold in violation; in- 

ulation and conirdl. surer may not pay to restricted persons 
59A-49-4. Definitions. \ without consent. 
59A-49-5. Restrictions on persons, places for sale of fu- 59A-49-8. Criminal penalties. 


_» neral plans, 


59A-49-1. Short title. 


This article [Chapter 59A, Article 49 NMSA 1978] may be cited as the "Prearranged Funeral 
Plan Regulatory Law". 


History: Laws 1984, ch. 127, § 899. Construction and effect of contracts or insurance poli- 
. - Ges providing pre-need coverage of burial expense or ser- 
ANNOTATIONS vices, 67 AL.R.4th 36. 


Am. Jur. 2d, A-L.R. and C.J.S, references. — 43 Am. 44 CJS. Insurance §§ 10 et seq., 43. 

Jur 2d Insurance §§ 8, 1098: { 
What are necessary funeral expenses within coverage of 

medical payment and funeral expense provision of insur- 

ance policy, 87 A.L.R.3d 497. 


59A-49-2. Purpose of article. 


Money for funeral and burial purposes usually comes from one or more sources, such as the 
proceeds of life insurance, allowances of governmental agencies, union and fraternal organiza- 
tion benefits and savings and estate funds. Sometimes funeral insurance is also sold for such 
purposes. Experience in this and other states has proven that contract payments for funeral 
insurance are customarily to be made within a short period of time as compared to the average 
lapse of time until performance of the funeral insurance; that during the long interval between 
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full receipt of the purchase price and contract performance, the possibilities for fraud are great 
and risk of insolvency, with consequent inability to perform, are inherent; and that, in addition to 
regulation of funeral plans in the same manner as life insurance, providing for the establishment 
of trust funds to require reserves. sufficient to assure the purchasers that the sellers of funeral 
plans will be able to complete their contracts when the time for performance arrives and other 
restrictions are required to protect the public welfare, health and safety. The purpose of this ‘ar- 
ticle is to regulate funeral plans and related matters as experience has proven necessary in order 
to protect against fraud and deceit and otherwise to accomplish and promote the protection and 
welfare of the public. . 


History: Laws 1984, ch. 127, § 900. 7 public policy, or as proper subject of ieindetion by statute, 


68 A.L.R. 1525. 
OTATIONS Validity of statutes regulating pre-need contracts for 
Am, Jur. 2d, A.L.R. and C.J,S. references. — 43 Am. the sale or furnishing of burial services and sep pet eee; 
Juit!'2d Insurance § 8. 68 A.L.R.2d 1251., 


Contracts entered into before death, late to burial 
or cremation, or steps incident thereto, as opposed to 


59A-49-3. pean earizad funeral Blais and purchases; regulation and 
control. 


The superintendent shall regulate and control, in the same manner and with the same powers 
as he regulates the business of life insurance, the granting, sale or offering for sale of prearranged 
funeral plans. Provided however, that the provisions governing prearranged funeral plans contained 
in this article that require stricter.control or higher obligations on the part of the seller shall control. 


History: Laws 1984, ch. 127, § 901. Contracts entered into before death, relating to burial 
or cremation, or steps incident thereto, as opposed to pub- 


OTATIONS lic policy, or as proper subject of regulation by statute, 68 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. “ALL.R, 15265. 
Jur, 2d Insurance § 8. .. Validity of statutes regulating pre- -need contracts for 
What constitutes insurance - burial expenses, 63 A.L.R. the sale or furnishing of burial services and merchandise, 
723, 100 A.L.R. 1449, 119 A.L.R, 1241, _.. 68 A,L.R.2d 1251, 


59A-49-4., Definitions. 


As used in this article: 

A. "funeral plan" means any contract, agreement, certificate, share, membership, right or in- 
terest. or other form of instrument which is sold, providing for the future delivery of.one. or any 
combination of the following: 

(1) any personal property customarily furnished in connection with funerals or other ser- 
vices attending the disposition of human bodies after death; 

_ (2) the use of any facilities customarily furnished in connection with funerals or other ser- 

vices attending the disposition of human bodies after death; 

(3). any services customarily furnished in connection with funerals or other services at- 
tending the disposition of human bodies after death; or 

(4) any amount of money designated for any of the property, facilities or services men- 
tioned in. this subsection, if there. is named in the instrument evidencing the prearranged fu- 
neral plan any person who furnishes or aidsin the furnishing of any of such property, facilities or 
services or any condition or designation which designation would deprive or tend to deprive the 
person desiring to acquire such property, facilities or services of the advantages of competition in 
connection with their acquisition; 

B. "funeral plan" shall not be construed to foulude the present sale of land for burial space, 
the sale of a lot, grave, crypt, niche or vault or the sale of the special care of any lot; grave, crypt 
or niche, or the family mausoleum, memorial, marker or monument, which is controlled‘ under 
the provisions of the Endowed Care Cemetery Act of 1961 [Chapter 58, Article 17 NMSA 1978], 
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provided that the seller thereof is in compliance with the provisions of that act, or which is <p 
cally exempted from the provisions of this article; MOO f 

C. "future delivery" means delivery which is or may be somite ¢ upon the death of any per- 
son for whose benefit; or for the disposition of the remains of whom, the funeral plan was obtained. 
The fact that the instrument provides for the possibility of immediate delivery at the option of 
either party does not exclude the instrument from the provisions of this —. if the delivery 
contingent on death is a possible option; 

D. "trustee" means any bank or savings and loan association located in New Mexico whose 
deposits or accounts are insured by an agency of the United States; 

E. "depositor" means any person to whom money has been paid by or on behalf of a purchaser 
of a funeral plan and who is obligated under this article to place it in trust; 

F. "beneficiary" shall be the person for whom a trust fund required by this article was estab- 
lished; and 

G. "person" means any individual, estate, trust, receiver, association, cooperative, club, corpo- 
ration, company, firm, partnership, joint venture or syndicate, and includes an officer or employee 
of a corporation, a member or employee of a partnership or any individual who, as such, is under a 
duty to perform any act or to refrain from any act by reason of which a violation occurs. 


History: Laws 1984, ch. 127, § 902. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and Cater. references. — 43 Am. 
dur, 2d Insurance se 8. 


What constitutes insurance - burial expenses, 63 A.L.R. 
723, 100 A.L.R. 1449, 119 A.L.R. 1241. 


59A-49-5. Restrictions on persons, places for sale of funeral plans. 


A. No person who works in, or owns any interest in, any business which sells or furnishes any 
of the property, facilities or services customarily furnished in connection with funerals, burials or 
other services attending the disposition of human bodies after death may be licensed or otherwise 
authorized to sell prearranged funeral plans, but may be licensed or otherwise authorized to sell 
life insurance specifically designed to fund funeral plans. 

B. No person licensed or otherwise authorized to sell funeral plans may pay any retainer, sal- 
ary, commission or premium to any person who sells or furnishes any personal property, facilities 
or services customarily furnished in connection with funerals or other services attending the 
disposition of human bodies after death for soliciting or otherwise promoting the sale of funeral 
plans. 


History: Laws 1984, ch. 127, § 903; 1987, ch. 48, § 1. 
ANNOTATIONS 


Sale of life insurance. — A person licensed to sell life 
insurance specifically designed to fund funeral plans need 
not be licensed to practice "funeral service." 1987 Op. Att'y 
Gen. No. 87-60. 

If the seller of life insurance specifically designed to 
fund funeral plans is a funeral practitioner, the seller 
must be sure to conduct the sale in a way that does not 
deprive or tend to deprive a person desiring to acquire fu- 
neral services of the advantages of competition in their 
acquisition, such as representing that his particular fu- 
neral establishment must be the beneficiary, or that the 
funds generated by the policy can be used only at his 


establishment; such practice would cause the life insur- 
ance to become a “funeral plan" under 59A-49-4A NMSA 
1978, which a funeral practitioner is forbidden to prear- 
range. 1987 Op. Att'y Gen. No. 87-60. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. 
Jur. 2d Insurance § 8. 

What constitutes insurance - burial expenses, 63 AL, R. 
723, 100 A.L.R. 1449, 119 A.L.R. 1241. 

Contracts entered into before death, relating to burial 
or cremation, or steps incident thereto, as opposed to pub- 
lic policy, or as proper subject of regulation by statute, 68 
A.L.R. 1525. 

Validity of statutes regulating pre-need contracts for 
the sale or furnishing of burial services and merchandise, 
68 A.L.R.2d 1251, 


59A-49-6. Trust fund; accounting; deposit, reserves and premium tax. © 


A.. In all cases where funeral plans are sold, all money paid, directly or indirectly, under such 
agreement, or under any agreement collateral thereto, shall be held in trust for the purpose for 
which it was paid until the obligation is fulfilled according to its terms; provided, however, that 
any payment made pursuant to this section shall be released upon death of the person for whose 


1320 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7 
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benefit. such payment was made, and no payments so made shall be subject to forfeiture. Accruals 
of interest upon this money shall be subject to the same trust. 

B. All funds received as herein provided shall be placed in trust with a trustee pursuant to 
an agreement executed by the depositor and trustee that shall provide that the trustee shall 
hold the same in trust for the purposes for which deposited; that the trustee shall pay the same 
to the depositor upon the filing of a certified copy of the death certificate or other satisfactory 
evidence of the death of the beneficiary; and that the beneficiary or the beneficiary's duly ap- 
pointed guardian may, in writing, demand the return of the money, together with accrued inter- 
est, if any, less cost incurred in the operation of such trust, and the depositor shall be entitled 
to receive such money from the trustee for payment to the beneficiary upon delivery of such 
written demand to the trustee. The payment of such funds and accumulated interest, pursu- 
ant to the terms of the Prearranged Funeral Plan Regulatory Law and the agreement herein 
referred to, shall relieve the trustee of any further liabilities with regard to such funds or inter- 
est thereon. 

C. Each seller of funeral plans shall submit such accounting or accountings of all money col- 
lected or received on account of or in connection with the sale of funeral plans and of all money 
deposited or withdrawn from a trustee, as the superintendent may reasonably direct, by regula- 
tion or order. 

D. Funds collected and placed in trust pursuant to this section shall not be used as the basis 
for the calculation of the capital and surplus, general deposits and fees otherwise required under 
Section 59A-5-16 NMSA 1978. 


History: Laws 1984, ch. 127, § 904; 2018, ch. 57, § 27. 
The 2018 amendment, effective January 1, 2020, 


Temporary Prelylelenen — Laws 2018, ch. 57, § 30 pro- 
vided that: 


made conforming changes asa result of the transfer of 
the collection of insurance premium tax from the superin- 
tendent of insurance to the taxation and revenue depart- 
ment; in Subsection B, after "pursuant to the terms of", 
deleted "this article" and added "the Prearranged Funeral 
Plan Regulatory Law"; in Subsection D, deleted "The pre- 
mium tax as levied in Section 102 of the Insurance Code 
shall not be applicable to money collected and placed in 
trust pursuant to this section, nor shall", after "placed in", 
deleted "such a", after "trust", added "pursuant to this sec- 
tion shall not", and after "required under Section", deleted 


A. On January 1, 2020, all personnel directly involved 
with the audit and collection of the taxes imposed pur- 
suant to the New Mexico Insurance Code prior to the ef- 
fective date of this act, functions, appropriations, money, 
records, furniture, equipment and other property of, or 
attributable to, the financial audit bureau of the office of 
superintendent of insurance shall be transferred to the 
taxation and revenue department, 

B. On January 1, 2020, no contractual obligations of 
the office of superintendent of insurance shall be binding 
on the taxation and revenue department. 


"88 of the Insurance Code" and added "59A-5-16 NMSA 
1978", 


59A-49-7. May not enforce contract sold in violation; insurer may not 
pay to restricted persons without consent. 


A. No person may enforce in any court of this state any asserted obligation of a purchaser of a . 
funeral plan sold in violation of this article. 

B. No authorized insurer shall pay or permit to be paid any money accruing as a benefit of a 
policy to any person restricted from selling funeral plans under Subsection A of Section 903 [59A- 
49-5 NMSA: 1978] of this article without the written consent of the person or persons entitled to 
such benefit after accrual thereof. 


History: Laws 1984, ch. 127, § 905. 


59A-49-8. Criminal penalties. 


Any seller of prearranged funeral plans who sells any such plan without having been properly 
licensed to do so, or who violates any of the requirements of this article or any lawful regulation 
or order of the superintendent in connection with the sale of funeral plans, is guilty of a misde- 
meanor, and upon conviction shall be punished by a fine not less than one hundred dollars ($100) 
nor more than one thousand dollars ($1,000). Each sale of each instrument shall be considered 
a separate offense, and each day in which any seller fails to comply with a lawful order of the 
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superintendent is a separate offense. The penalties contained in this section shall be in ee to 
and not in lieu of any other penalties which may ‘apply j 


History: Laws 1984, ch. 127, § 906.. eae peas proper subject of regulation by statute, 68 
A.L.R. 1525. 
ANNOTATIONS Validity of statutes regulating pre-need contracts for 
Am. Jur. 2d, A.L.R. and CJ.S. references. — Con- the sale or furnishing of burial services and aE TS 
tracts entered into before death, relating to burial or 68 A.L.R.2d 1251, 
cremation, or.steps incident thereto, as opposed to.public , 
ARTICLE 50 
Motor Clubs 
Sec. Sec. ce 
59A-50-1, . Short title, : 59A-50-12.. Service of process; superintendent appointed 
59A-50-2, Definitions. | attorney. 
59A-50-3. Certificate of authority required; fees. © 59A-50-13. Registered representatives required; oe 
59A-50-4, Requirements and application for certificate of cations for registration. 
authority. 59A-50-14. Registration procedure and matters relating 
59A-50-5. Issuance, refusal of certificate of authority; to registration of representatives. 
, continuance or expiration. 59A-50-15. Motor club bound. 
59A-50-6. Additional security. 59A-50-16. Representing unauthorized motor club pro- 
59A-50-7. Service contracts. hibited. 
59A-50-8. Investigations, examinations. 59A-50-17. Limitations upon advertising. 
59A-50-9. Suspension, revocation or refusal to continue 59A-50-18. Service contract and nein card. 
certificate of authority. 59A-50-19. Administrative penalty. 
59A-50-10. Name, trademarks, emblems. 59A-50-20. Civil penalties. 


59A-50-11. Violation hearings. §9A-50-21. Other provisions applicable. 


59A-50-1. Short title. 
This article [Chapter 59A, Article 50 NMSA 1978] may be cited as the "Motor Club Law”. 


History: Laws 1984, ch. 127, § 907. Coarbining or "stacking" of "no fault" or personal injury 
: protection (PIP) coverages in automobile liability policy or 
ANNOTATIONS . policies, 29 A.L.R.4th 12. 
Am. Jur. 2d, A.L.R. and C.J.8, references. — 7A Am. Combining or "stacking" medical payment provisions 
Jur, 2d Automobiles and Highway Traffic § 62. of automobile liability policy or policies issued by one or 
Constitutionality, construction and application of stat- more insurers to one insured, 29 A.L.R.4th 49. 


utes relating to motor club service, 89 A.L.R, 930. 


- 


59A-50-2. Definitions. 


As used in this article and unless context otherwise requires: 

A. “motor club" means a person engaged, directly or indirectly either as principal or agent, in 
selling or offering for sale, furnishing or procuring motor club service to members or subscribers. 
The definition of a motor club does not include any person whose services are provided predomi- 
nately on a reimbursable basis since these services constitute insurance and are subject to the 
insurance laws of this state; 

B. "licensee" means a motor club to which a certificate of authority has been issued under this 
article; 

C. "applicant" means any person, firm, association, partnership, corporation or other legal en- 
tity, applying for a certificate of authority or renewal thereof under this article; 

D. “bail bond service" means the furnishing of or arranging for a cash deposit, bond or under- 
taking, required and acceptable by law, for a member or subscriber accused of a violation of any 
motor vehicle or traffic law or ordinance so as to obtain his release from custody pending trial; 

E. “emergency road service" means the adjustment, repair or replacement of the equipment, 
tires or mechanical parts of a motor vehicle so that such motor vehicle may be operated under its 
own power; 
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F. "financial service" means the arranging for loans or other advances of money to members or 
subscribers in connection with providing any other motor club service; 

G. "legal fee reimbursement service" means the payment for or reimbursing of members or 
subscribers for fees charged rs an attorney for his advice or services rendered to them in defense 
of a traffic offense; 

H. "motor club service" means the rendering, fever hi or procuring of or the payment or 
reimbursement for, in whole or in part, such services as community traffic safety services, travel 
and touring service, theft or reward service, map service, towing service, emergency road service, 
legal fee reimbursement service in the defense of traffic offenses, license and title service, notary 
service, check cashing service, discount service, financial service and ticket and reservation ser- 
vice, or any one or more thereof, to any person, in connection with the ownership, operation, use 
or maintenance of a motor vehicle by such person, in consideration of such other person being or 
becoming a member or subscriber of any motor club, or being or becoming in any manner affiliated 
therewith, or being or becoming entitled to receive membership or other motor club service there- 
from by virtue of any agreement or understanding with any such person; 

I. "insurance service" means the selling or making available, of individual or group insurance 
policies or certificates other than service contracts as a result of membership in or affiliation with 
a motor club; such policies, if sold or made available, shall be issued only by an insurer duly autho- 
rized to do business’ in this state; 

J. "theft service" means the offering of assistance in locating, identifying or recovering stolen 
or missing motor’vehicles owned by members or subscribers, or the offering of a reward for the 
purpose of detecting or apprehending the person guilty of the theft; 

K. "towing service" means the furnishing to members or subscribers of means to move a motor 
vehicle, under power other than its own, from one place to another, by any lawful wrecker service; 

L. "representative" or "motor club representative" means any salesman or other individual 
who, for compensation, solicits or sells memberships, subscriptions or franchises on behalf of any 
motor club. This definition does not include any person performing only work of a clerical nature 
in the office of the motor club; 

M. "service contract" means an agreement whereby a motor club, for a consideration, promises 
to render, furnish, procure or reimburse club members or subscribers specified services; and 

N. "discount service" means obtaining merchandise for members or subscribers at a discount. 


History: Laws 1984, ch. 127, § 908. 


59A-50-3. Certificate of authority required; fees. 


No person shall provide motor club services or do business as a motor club in this state without 
having first met the requirements of this article, and having obtained a certificate of authority 
from the superintendent. The fee for such certificate shall be as specified in Section 101 [59A-6-1 
NMSA 1978] (fee schedule) of the Insurance Code. 


History: Laws 1984, ch. 127, § 909. 


59A-50-4. Requirements and application for certificate of authority. 


A. Each motor club shall obtain a certificate of authority by filing a written application with 
the superintendent as hereinafter provided and otherwise in such form and manner as the super- 
intendent shall require. 

B. The applicant shall furnish to the superintendent such data and information as the superin- 
tendent may deem reasonably necessary to enable the superintendent to determine, in accordance 
with the provisions of Chapter 59A, Article 50 NMSA 1978, whether or not a certificate of author- 
ity should be issued to the applicant. It shall be executed under oath by the applicant, or if other 
than an individual, by an authorized officer of the applicant, and the information filed with the 
application shall include the following: 
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(1) if such applicant is a corporation, a certificate-of good standing from the secretary of 
state, together with the names and addresses of allofficers and directors, and the names and ad- 
dresses of all persons owning in excess of ten petra of the capital stock of the corporation issued 
and outstanding; 

(2) if not incorporated, a list of all persons owning an interest i in the applicant, the officers 
thereof and the parties to any operating or management agreement affecting the eeiieer to- 
gether with a copy of such agreement; 

(8) a financial statement certified by a peated or certified public accountant, as of the 
end of the next preceding: calendar year, presenting fairly, in accordance with generally accepted 
accounting principles, the financial position, of the applicant and containing such other informa- 
tion as the superintendent may prescribe; 

(4) acopy of its service contract, the terms of which shall not: 

(a), contain inconsistent, ambiguous or misleading clauses or exceptions or conditions 
that deceptively affect the risk purported to be assumed or.the service to be performed; 

(b) contain any inequitable pretisiqn or provisions without substantial benefit to the 
member or subscriber; or 

(c) provide for the payment of fees that are unreasonable in relation to thes services 
agreed to be performed; 

(5) security in the form of a deposit or and of not less than twenty-five shoud doles 
($25,000) nor more than two hundred thousand dollars ($200,000) with the amount to-be based 
upon annual membership fees collected from state residents at the following rates: 


Annual Resident:Fees Arn ounlit of Depbsit or Bolsdiv 
$1.00 to $150,000.00 q2. $ 25,000.00 
$150,001.00 to $250,000.00 $ 40,000.00 
$250,001.00 to $500,000.00 _— $ 80,000.00 
$500,001.00 to $1,000,000.00 $ 150,000.00 
$1,000.001.00 and over | $ 200,000.00 


The security shall be deposited with the superintendent in trust or in any other manner the 
superintendent may direct, and the applicant may deposit either government securities having a 
market value equal to the amount of security required, or a corporate surety bond in the proper 
amount in such form as the superintendent may prescribe. The bond shall be issued by a surety 
insurer authorized to do business in this state, and conditioned upon faithful performance by 
the applicant of its obligations under Chapter 59A, Article 50 NMSA 1978, including payment 
of any fines, fees or penalties imposed on it or restitution ordered, but the aggregate liability of 
the surety for all breaches of the conditions of the bond shall in no event exceed the amount of 
the bond. The surety on the bond shall have the right to cancel the bond by giving thirty days' 
notice to the superintendent and thereafter shall be relieved of liability for any breach of con- 
dition occurring after the effective date of cancellation. The superintendent may promulgate 
rules and regulations specifying conditions concerning the bond and providing methods for its 
termination; and 


(6). the bond or deposit.provided for in Paragraph (5) of this subsection shall be.main- 
tained so long as the licensee has any outstanding liability or obligation in this state. Upon 
proof satisfactory to the superintendent that the licensee has ceased to.do business and that all 
its liabilities and obligations have. been satisfied; the superintendent shall, return the security 
to the licensee. 


History: Laws 1984, ch. 127, § 910; 2013, ch. 75, § 22. the first sentence, and in Paragraph (5), in the ‘hina sen- 


The 2013 amendment, effective July 1, 2013, required tence, deleted "this article" and added "Chapter 59A, Arti- 
that corporate applicants for certificates of authority ob- cle 50 NMSA 1978"; and in Paragraph (1) of Subsection B, 
tain’a certificate of good standing from the secretary of after "good standing from the", deleted "state corporation 
state; in Subsections B, in the introductory paragraph, in _ commission" and added "secretary of state", 
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59A-50-5. Issuance, refusal of certificate of authority; continuance or 
expiration. 


‘A. Within a reasonable time after application for certificate of authority is filed, the super- 
intendent shall either issue or refuse to issue the certificate. The superintendent shall issue the 
certificate to the applicant unless: 

(1) the applicant has not met all requirements of this article; or 

(2) the applicant does not, in the superintendent's judgment, have sufficient financial re- 
sponsibility to engage in business as a motor club; or 

(3) the applicant has failed to make a reasonable showing that all of its owners, managers, 
officers, directors or representatives are persons of reliability and integrity. 

B. Ifthe superintendent refuses to issue the certificate of authority he shall notify the appli- 
cant as soon as practicable, stating the reasons for such refusal, and inform the applicant of its 
right to'a hearing on the matter as provided in Section 59 LBDFSSe 15 NMSA 1978] pi apie in 
general) of the Insurance Code. 

C. All certificates of authority issued under this article shall be subject to continuance and expi- 
ration in the same applicable manner and on dates as provided in Article 5 [Chapter 59A, Article 5 
NMSA 1978] of the Insurance Code with respect to certificates of authority of insurers, and for the 
purpose thereof a motor club may be referred to as an "insurer" therein. As prerequisite to continu- 
ance of the certificate of authority the superintendent may require the motor club to file with him its 
financial statement for the previous calendar year in such form as he may prescribe or accept. 


History: Laws 1984, ch. 127, § 911. 


59A-50-6. Additional security. 


A. In addition to the security deposited by a motor club at the time application for certificate 
of authority is made, the superintendent may require the motor club to establish and maintain re- 
serves out of the receipts from the sale of motor club services under contract. The amount required, 
if any, may be established from time to time as the superintendent determines is reasonable and 
necessary for the protection of motor club members but in any event shall not exceed fifty percent 
of the receipts collected for the period of the service contract. Funds received under this section 
shall be placed in trust and released as directed by regulation or order of the superintendent. 

B. Notwithstanding the provisions of Section 910 [59A-50-4 NMSA 1978] of this article and 
Subsection A of this section the superintendent may require additional general deposits, in a rea- 
sonable amount and in admitted assets of the types of securities authorized by law, whenever he 
deems it necessary. 


History: Laws 1984, ch. 127, § 912. 


59A-50-7. Service contracts. 


A. Any motor club service contract form, amendment thereof and agreement collateral thereto 
shall be filed with the superintendent before final execution of any such: document. The ‘superin- 
tendent shall prohibit the use of any language, condition or requirement in such service contracts, 
amendments and collateral agreements which is false, misleading; unfair, inequitable or otherwise 
contrary to public interest. Any prohibition of language, condition or requirement shall be made 
by the superintendent within thirty (30) days‘after the date thé document is filed or shall be made 
anytime thereafter pursuant to the administrative hearing procedures provided for 1 in Article 4 
[Chapter 59A, Article 4 NMSA 1978] of the Insurance Code. 

B. Each service contract shall contain a provision that if the motor club is unable to perform a 
contract obligation either on a service or indemnity basis the cash retail equivalent shall be paid 
to the member. 


History: Laws 1984, ch. 127, § 913. 
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59A-50-8. Investigations, examinations. 


The superintendent shall have the same powers. and authority under this article to conduct 
investigations, and to conduct examinations of books, records and accounts at the expense of the 
person.so examined,as vested in him with respect to insurers and:other persons under Article 4 
[Chapter 59A, Article 4 NMSA 1978] of the Insurance Code and mesehee to the applicable provi- 
sions of such Article 4. 


History: Laws 1984, ch. 127, § 914. 


59A-50- 9. Suspension, revocation or refusal to continue certificate of 
authority. | 


The superintendent may suspend, revoke, or refuse to continue the certificate of authority of a 
motor club upon finding, after notice and opportunity for hearing, that the motor club has: 

A. ‘violated any provision of this article; 

B. failed to maintain the standards required for issuance of its original feciiceate of authority: 
as specified in. this article; 

C.. become insolvent; 

D. liabilities in excess of its assets; 

E. engaged in one or more fraudulent or deceptive acts; or 

F. entered into a service contract the form of which has not been filed with the superintendent, 
or containing language, condition or requirement prohibited by the superintendent pursuant. to 
Section 913 [59A-50-7 NMSA 1978] of this article. 


History: Laws 1984, ch. 127, § 915. 


59A-50-10. Name, trademarks, emblems. 


The superintendent may disapprove the name, trademarks and emblems which a motor club 
employs or proposes to employ in connection with its business. If such a name, trademarks or em- 
blems are distinctive and are not similar to or in conflict with a local organization or a nationally 
registered or copyrighted name, emblem or insignia and not likely to confuse or mislead the public 
as to the nature or identity of the motor club using or proposing to use it, and will not interfere 
with the transactions of a motor club already operating in this state, then they shall be approved. 
Otherwise, the superintendent may disapprove their use and order that the motor club cease to 
use them. 


History: Laws 1984, ch. 127, § 916. 


59A-50-11. Violation hearings. 


A. Ifas aresult of investigation or examination the superintendent has cause to believe that any 
person is violating any provision of this article, he shall send notice of the violation by certified mail 
to the person so believed to be in violation. The notice shall state the time and place for a hearing 
to be held on the alleged violation, within not less than thirty (30) days from the date of the notice. 

B. The hearing shall be conducted and be subject to provisions relative to hearings of the super- 
intendent in general under Article 4 [Chapter 59A, Article 4 NMSA 1978] of the Insurance Code. 


History: Laws 1984, ch. 127, § 917. 


59A-50-12. Service of process; superintendent appointed attorney. 


A. Every authorized motor club shall file with the superintendent its appointment of the su- 
perintendent in writing, on form as prescribed and furnished by the superintendent, as its true 
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and lawful attorney, upon whom all lawful process in any action or proceeding against the motor 
club may be served. In the power of attorney the motor club shall stipulate and agree that all such 
process served upon the superintendent, or, in his absence, upon any employee in apparent charge 
of his office, shall be of the same legal force and validity as if served on the motor club itself, and 
that the authority shall continue in force so long as any liability or obligation remains outstanding 
in this state against the motor club by reason of its operations under this article. 

B. Whenever such process is served upon the superintendent three (3) copies thereof shall 
be furnished. The superintendent shall forthwith forward by certified mail (return receipt re- 
quested) one copy of the process to the motor club and one copy to its resident manager or other 
similar official, if any, in this state, directed to the address of the motor club, manager or official 
at address thereof last of record with the superintendent. The server of the process shall at 
time of such service pay to the superintendent the service of process fee in amount specified in 
Section 101 [59A-6-1 NMSA 1978] (fee schedule) of the Insurance Code, taxable as costs in the 
action or proceeding. 

C. Process so served upon the superintendent and copies mailed as hereinabove required shall 
constitute effective service of such process upon the motor club, 


History: Laws 1984, ch. 127, § 918. Cross references. — For service of process, see Rule 
1-004 NMRA. 


59A-50-13. Registered representatives required; qualifications for 
registration. 


A. No person shall be, act as or purport to be a representative of a motor club in this state un- 
less then registered as such with the superintendent by the motor club. 

B. To qualify for registration the applicant shall: 

(1) be an individual not less than eighteen years of age; 

(2) be of good personal and business reputation; 

(3) not previously have been refused registration or had registration revoked; 
(4) be suitable and competent to act as such representative; and 

(5) intend in good faith to act and hold himself out as such a representative. 

C. As part of an application for registration, a nonresident applicant shall appoint the super- 
intendent, on a form prescribed and furnished by the superintendent, as agent on whom may be 
served all legal process issued by a court in this state in any action involving the nonresident 
registrant. The appointment is irrevocable and continues for so long as an action involving the 
nonresident registrant could arise. Duplicate copies of process shall be served upon the superin- 
tendent or other person in apparent charge of the insurance division during the superintendent's 
absence, accompanied by payment of the process service fee specified in Section 59A-6-1 NMSA 
1978. Upon service the superintendent shall promptly forward a copy by certified mail, return 
receipt requested, to the nonresident registrant at his last address of record with the superin- 
tendent. Process served and copy forwarded as so provided constitutes ooh a service upon the 
nonresident registrant. 

D. A nonresident registrant shall also file with the superintendent a written agreement to 
appear before the superintendent pursuant to a notice of hearing, show cause order or subpoena 
issued by the superintendent and deposited, postage paid, by certified mail in a letter depository of 
the United States post office, addressed to the nonresident registrant at his last address of record 
with the superintendent, and that upon failure of the nonresident registrant to appear, the non- 
resident registrant consents to subsequent suspension, revocation or refusal of the superintendent 
to continue the license. 


History: Laws 1984, ch, 127, § 919; 1999, ch. 272, § Laws 1999, ch. 272, § 24 and Laws 1999, ch. 289, § 37, 
24; 1999, ch. 289, § 37. both effective June 18, 1999, enacted identical amend- 
The 1999 amendment, effective June 18, 1999, de- ments to this section. The section was set out as amended 


leted former Paragraph B(2), which read "be a resident by Laws 1999, ch. 289, § 37. See 12-1-8 NMSA 1978. 
of New Mexico", redesignated the subsequent paragraphs 
accordingly, and added Subsections C and D. 


1327 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-50-14 INSURANCE CODE 59A-50-18 


59A-50-14. Registration procedure and matters relating to pik i th 
of representatives. 


Appointment of representatives, issuance. or reaeeal of certificate of registration, continuance 
or expiration of registration, suspension, revocation or refusal to continue registration, and all re- 
lated matters shall be: governed by the applicable provisions of Article 11 [Chapter 59A, Article 11 
NMSA 1978] (licensing procedures) of the Insurance Code:as though registration ofa motor club 
representative were the same as licensing of an agent by a casualty insurer, except that applicant 
for registration as motor club representative shall not be required to take and pass an examina- 
tion, whether. written or oral, as a qualification for registration. The fee for filing application for 
registration and annual continuance of registration shall be as specified in Section 101 mien 
NMSA 1978] (fee schedule) of the Insurance Code: 


History: Laws 1984, ae: 127, § 920. 


59A-50-15. Motor club bound. 


The motor club shall be bound by the acts of its representative while so registered and acting 
within his actual or apparent authority. 


History: Laws 1984, ch. 127, §.921. 


59A-50-16. Representing unauthorized motor club prohibited. 


No person shall in this state be, act as, or purport to bea salesman, solicitor. or representative 
of a motor club doing business in this state and not then holding certificate of authority issued by 
the superintendent. 


History: Laws 1984, ch. 127, § 922, 


59A-50-17. Limitations upon advertising, 


Motor clubs shall make no reference to their certificate of authority or approval from the super- 
intendent or the state in any advertising, circular, contract or membership card nor shall any such 
motor club advertise or describe its services in such a manner as would lead the pit to believe 
that such services itainda motor vehicle insurance, ) . 

sie 


History: Laws iked: oh; 127, § 923, 


59A-50-18. Service contract and membership card. 


Every motor club shall furnish to its members a service contract and membership card together 
with the following information: 

A. the exact name of the motor club; 

B. the exact location of the motor club's home office, and of its usual place or places of business 
in this state, giving telephone numbers, street numbers, city and zip code; and 

C. a description of the services or benefits to which the member or subscriber is entitled. The 
completed application and the description of services shall constitute the service contract un- 
less the motor club otherwise provides and the superintendent approves another form of service 
contract, 


History: Laws 1984, ch:'127, § 924. 
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59A-50-19. Administrative penalty. 


Upon a determination by hearing that this article has been violated, the superintendent may 
issue an order requiring the person to cease and desist from engaging in such violation or, if such 
conduct is in violation of the express provisions of this article, the superintendent may suspend or 
revoke the person's certificate of authority or registration. . 


History: Laws 1984, ch. 127, § 925. ‘ 


59A-50-20. Civil penalties. 


In addition to any penalties imposed pursuant to other provisions of this article, the district 
court of the county in which the violation occurred may, in an action filed by the superintendent, 
impose the following civil penalties: 

A. for each violation of this article which the person knew or reasonably should have known 
was such a violation, a penalty of not more than five thousand dollars ($5,000) for each viola- 
tion but not to exceed an aggregate penalty of fifty thousand dollars ($50, 000) in any six-month 
period; 

B, for each violation of this article which the person did not know nor a eithetey should hed 
known was such a violation, a penalty of not more than one thousand dollars ($1,000) for each vio- 
lation but not to exceed an aggregate penalty of ten thousand dollars ($10,000) in any six-month 
period; and 

~C. for each violation of an order issued by the superintendent pursuant to Section 925 [59A- 
50-19 NMSA 1978] of this article, while such order is in effect, a penalty of not more than ten 
thousand dollars ($10,000). 


History: Laws 1984, ch. 127, § 926, 


59A-50-21. Other provisions applicable. 


In addition to those referred to in Chapter 59A, Article 50 NMSA 1978 as to particular 
matters, the following articles and provisions of the Insurance Code [59A-1-1 NMSA 1978] 
shall also, to the extent reasonably applicable and not in conflict with the provisions of Chap- 
ter 59A, Article 50 NMSA 1978 and the reasonable implications thereof, apply as to motor 
clubs, their sponsors, directors, officers, representatives, personnel and operations. For the 
purposes of such applicability, a motor club may be referred to in such articles and provisions 
as an "insurer": 


A. Chapter 59A, Article 1 NMSA 1978; 

B. Chapter 59A, Article 2 NMSA 1978; ’ . 

C. Chapter 59A, Article 4 NMSA 1978; end 

D. Chapter 59A, Article 10 NMSA 1978; 

E. Section 59A-12-22 NMSA 1978; 

F. Chapter 59A, Article 16 NMSA 1978; 

G. the Insurance Fraud Act [59A-16C-1 NMSA 1978]; and 

H. the Insurers Conservation, Rehabilitation and POMS Cee Law (59A-41- 1N MSA 1978]. 

History: Laws 1984, ch. 127, § 927; 2001, ch. 297,88. — ~ listed Article 54; and seaibeiGi tes the citation of the pro- 

The 2001 amendment, effective June 15, 2001, _ vision for the title throughout the section; and made a 
added Subsection G; redesignated former Subsection stylistic change. 


G as Subsection H; deleted former Subsection H, which 
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ARTICLE 51 


Bail Bondsmen Licensing 


Sec. Sec. 

59A-51-1. Short title. ~ §9A-51-12, dpyeisuadae or termination of solicitors: 
59A-51-2. Definitions. 59A-51-13. Practices. 

59A-51-8. License required; exemption. 59A-51-13.1. Premium rates. 

59A-51-4. Qualifications for license. 59A-51-14. Denial, suspension, revocation or r refusal to 
59A-51-4.1. Educational requirements. continue license. 

59A-51-5. Application for license. 59A-51-15. Duration of suspension; relicensing after revoca- 
59A-51-6. Licensing fees. tion. 

59A-51-7, Examination for license. 59A-51-16. Administrative fine in lieu. 

59A-51-8. Bonding requirements, property bondsmen. ‘\ 59A-51-17. Probation. 

59A-51-9. Issuance, refusal of license: 59A-51-18, Repealed. j 

59A-51-10. Duration, continuation, expiration of license. 59A-51-19, Other provisions spplicabler 

59A-51-11. Return of license; property bondsman notice 


to courts, 


59A-51-1. Short title. 
Chapter 59A, Article 51 NMSA 1978 may be cited as the "Bail Bondsmen Licensing Law". 


History: Laws 1984, ch. 127, §928; 2005, ch. 259, § 1. Cn ANNOTATIONS | 
._— t f bail b ig- 
er ees canteal ea pide daniel anal Ort Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. 
For justification of compensated sureties, see Rule 5- Jur, 2d Bail and Recognizance § 35, _ 
401B NMRA. Validity, construction, and application of statutes regu- 
The 2005 amendment, effective April 6, 2005, added lating bail bond business, 13 A,L.R.3d 618. 


the statutory reference of the act. 8 C.J.S. Bail §§ 3, 101. 


59A-51-2. Definitions. 


As used in the Bail Bondsmen Licensing Law: 

A. "bail bondsman" means a limited surety agent or a property Rondemdn as hereafter de- 
fined; 
B. "insurer" means any surety insurer that is authorized to transact surety nisaidess in this 
state; 
C. "limited Segond agent" means any individual appointed by an insurer hy: power of attorney 
to execute or countersign bail bonds in connection with judicial proceedings and receives or is 
promised money or other things of value therefor; 

D. "property bondsman" means any person who pledges United States currency, United States 
postal money orders or cashier's checks or other property as security or surety for a bail bond in 
connection with a judicial proceeding and receives or is promised therefor money or other things 
of value; and 

E. "solicitor" means a person employed by a bail bondsman for the purpose of assisting the 
bail bondsman in presenting the defendant in court when required, or to assist in the appre- 
hension and surrender of the defendant to the court or in keeping the defendant under neces- 
sary surveillance, and to solicit bail bond business, to sign property bonds and to assist in other 
conduct of the business all as authorized by the employer bail bondsman. This does not affect 
the right of a bail bondsman to hire counsel or to ask assistance of law enforcement officers. A 
bail bondsman shall register a solicitor with the superintendent within seven days of employ- 
ment. 


History: Laws 1984, ch. 127, § 929; 2014, ch, 21, § 1. in", deleted "this article" and added "the Bail Bondsmen 
The 2014 amendment, effective May 21, 2014, re- Licensing Law"; and in Subsection E, added the last sen- 
quired bail bondsmen to register a solicitor with the su- tence. 


perintendent; in the introductory sentence, after "As used 
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59A-51-3. License required; exemption. 


A. ‘No person shall act as property bondsman, limited surety agent or solicitor, or perform any 
functions or duties or exercise any of the powers prescribed for bail bondsmen or solicitors in Chap- 
ter 59A, Article 51 NMSA 1978 unless such person is qualified and licensed as provided in that article. 

B. Nothing in Chapter 59A, Article 51. NMSA/;1978 shall be construed as to prevent any duly li- 
censed and appointed agent of a surety. insurer authorized to. transact such business in this state from 
writing bail bonds for such insurer, and such agent shall be subject to and governed by all laws, rules 
and regulations relating to bail bondsmen under.that article while engaged in the activities thereof. 

C, Any bail,bondsman licensed under the provisions of the Bail Bondsman Licensing Law.shall 
be entitled to post bail bonds in any court in New Mexico subject to court rules regulating the post- 
ing of bonds in that court, . ) 


History: Laws 1984, ch. 127, § 930; 1987, ch. 228, § 3. 


59A-51- 4, oer for license. 


Applicants for license as bail bondsman or solicitor dudaaint to the provisions of the Bail Bonds! 


men Licensing Law shall: 


A. be an individual not less than eighteen years of age; 

B. be a high school graduate or have passed a high school equivalency examination; 

C. not be a law enforcement, adjudication, jail, court or prosecution official or an employee 
thereof or an attorney, official authorized to admit to bail or state or county officer; 

D. if for license as bondsman, pass a written examination testing the applicant's knowledge 
and competence to engage in the bail bondsman business; 


E.. be of good personal and business reputation; 


F. ‘if to act as a property bondsman, be financially slavionsibte and provide the stitety bond or 
deposit in lieu thereof as required in accordance with Section 59A-51-8 NMSA 1978; 

G. if to act as a limited surety agent, be appointed by an authorized surety insurer; and 

H. if for license as a solicitor, have been so appointed by a licensed bail bondsman. subject. to 


issuance of the solicitor license. 


History: Laws 1984, i: 127, § 931; 1999, ch. 272, 
§ 25; 1999, ch. 289, § 38; 2005, ch. 259, g 25 2014, ch, 21, 
§ 2; 2021, ch. 70,'§ 5. 

The 2021 amendment, effective June 18, 2021, re- 
moved United States citizenship as a qualification for 
licensure as a bail bondsman or solicitor; and deleted Sub- 
section B and rediesighated the succeeding subsections ac- 
cordingly. 

-The 2014 amendment: effective May 21, 2014, re- 
quired applicants to be high school graduates or to pass 
a high school equivalency examination; in the introduc- 
tory sentence, after "Bail Bondsmen Licensing Law shall", 
deleted "be qualified as follows"; added a new Subsection 
C; and deleted former Subsection C which disqualified 
applicants who ‘had been convicted of a felony, except a 
conditional discharge of)a felony, or who was licensed as 
of January 1, 2005, 

The 2005 amendment, effective April 6, 2005, added 
Subsection C to provide that an applicant must have not 
been convicted of a felony, with the exception of a condi- 
tional discharge or any one licensed as of January 1, 2005; 
moved the provision that law enforcement, adjudication 
or 5m Soh sire or their emnslaypbe, USO EY: 


officials authorized to admit to;bail, or state or county of- 
ficers cannot apply for licensure as a bail bondsman or 
solicitor to Subsection D; and deleted the provision in for- 
mer Subsection F that a limited surety agent must meet 
all applicable qualification for licensing as an agent of an 
authorized insurer pursuant to Section 59A-12-12 NMSA 
1978. 

The 1999 amendment, effective June 18, 1999, up- 
dated the statutory references in the introductory lan- 
guage and in Subsections E and F, and deleted language 
from the end of Subsection B, which related to residency 
in New Mexico. 


ANNOTATIONS 


County officers as bail bondsmen. — The prohibi- 
tions against county officers acting as bail bondsmen in 
this section and, 59A-51-13C NMSA 1978 fail to satisfy 
heightened rational-basis scrutiny; that element of the 
statutes is invalid under the equal protection clause 
of the New Mexico constitution. Alvarez v. Chavez, 
1994-NMCA-133, 118 N.M. 732, 886 P.2d 461, overruled 


_ on. other grounds by. Trujillo v, City of Albuquerque, 
~ 1998-NMSC- 031, 126 N.M. 721, 965 P.2d 305. 


59A-51-4.1. Educational requirements. 


A. In order to be eligible to take the examination required to be licensed as a bail bonds- 
man or solicitor, the applicant shall complete pre-licensing requirements as prescribed by rule. 
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Pre-licensing requirements shall include formal classroom education, the form and content of 
which shall be subject to approval by the superintendent. In addition, the applicant shall com- 
plete thirty hours of on-the-job training under the direct supervision of a licensed bail bondsman 
who shall certify in writing that the applicant has been taught the subjects pertinent to the duties 
and responsibilities of a bail bondsman, including ethics and all laws and rules related to the bail 
bond business, and that the applicant is prepared to take the examination. 
-B. Prior to renewal of a bail bondsman's or solicitor's license, a licensee shall complete annu- 

ally continuing education requirements as prescribed by rule. 

©." It is a violation of the New Mexico Insurance Code for a person to falsely represent to the 
superintendent that the education requirements of this section have been complied with or to fail 
to register with the superintendent. 

D, The superintendent shall adopt and promulgate such rules as are necessary for the effective 


administration of this section. 


History: Laws 1999, ch. 296, § 1; 2014, ch. 21, § 3. 

The 2014 amendment, effective May 21, 2014, re- 
quired applicants to complete prelicensing requirements 
prescribed by rule to be eligible to take the examina- 
tion, required for licensure; in Subsection A, in the first 
sentence, after "bail bondsman", added "or solicitor", af- 
ter "applicant shall complete", deleted language that re- 
quired applicants to complete not less than thirty hours 
of formal classroom education in subjects that, included 
ethics. and laws and rules related to the bail bond busi- 
ness and added the remainder of the sentence; added the 
second sentence; in the third sentence, after "applicant 
shall complete", deleted "one hundred twenty" and added 
"thirty", after "direct supervision of a", deleted "sponsor- 
ing" and added "licensed", after "in writing that", deleted 
"he has taught", and after "in writing that the applicant", 
added "has been taught", and deleted the former fourth 
sentence which provided that the scope of the examina- 


former Subsection B which permitted an applicant for a 
bail bondsman’s license to satisfy the educational require- 
ments by apprenticeship for a minimum of six months; 
deleted former Subsection C, which required applicants 
for a solicitor’s license to complete not less than ten hours 
of formal classroom education in subjects pertinent of the 
duties and responsibilities of a solicitor and thirty hours 
of on-the-job training; in former Subsection D, deleted 
language which required continuing education to be perti- 
nent to the duties and responsibilities of a bail bondsman 
or a solicitor; deleted former Subsection E, which provided 
that a provider of prelicensing classroom education offer 
classes in at least two geographic areas of the state; in the 
current Subsection B, after "shall annually complete", de- 
leted "not less than fifteen clock hours of" and after "con- 
tinuing education", added "requirements as prescribed by 
rule"; and in the current Subsection C, after "have been 
complied with", added the remainder of the sentence, 


tion shall be as broad as the bail bond business; deleted 


59A-51-5. Application for license. 


A. An individual desiring to be licensed as bail bondsman or solicitor under the Bail Bondsmen 
Licensing Law shall file with the superintendent a written application on a form as prescribed and 
furnished by the superintendent, together with an application for a qualifying examination. 

B. With application for license to act as property bondsman the applicant shall = with the 
superintendent a detailed financial statement under oath. 

C. Application for a solicitor's license must be endorsed by the appointing bail glad p an ou who 
shall therein be obligated to supervise the solicitor's activities in the bondsman's behalf. 

D. The application shall be accompanied by a recent credential-sized full-face photograph of 
the applicant together with such additional proof of identity as the superintendent may reason- 
ably require. 

EK. As part ofan application for a license, a nonresident applicant shall appoint the supepintelet 
dent, on a form prescribed and furnished by the superintendent, as agent on whom may be served 
all legal process issued by a court in this state in any action involving the nonresident licensee. 
The appointment is irrevocable and continues for so long as an action involving the nonresident 
licensee could arise. Duplicate copies of process shall be served upon the superintendent or other 
person in apparent charge of the office of superintendent of insurance during the superintendent's 
absence, accompanied by payment of the process service fee specified in Section 59A-6-1 NMSA 
1978. Upon service, the superintendent shall promptly forward a copy by certified mail, return 
receipt requested, to the nonresident licensee at the nonresident licensee's last address of record 
with the superintendent. Process served and copy forward as so provided constitutes personal 
service upon the nonresident licensee. 

F. Anonresident licensee shall also file with the superintendent a written agreement to appear 
before the superintendent pursuant to a notice of hearing, show cause order or subpoena issued. 
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by the superintendent and deposited, postage paid, by certified mail in a letter depository of the 
United States post office, addressed to the nonresident licensee at the nonresident licensee's last 
address of record with the superintendent, and that upon failure of the nonresident licensee to 
appear, the nonresident licensee consents to subsequent suspension, revocation or refusal of the 
superintendent to continue the license. 


History: Laws 1984, ch. 127, § 932; 1999, ch. 272, § writing bail bonds" and deleted the former last sentence 


26; 1999, ch, 289, § 39; 2014, ch. 21, § 4. which provided that "The schedule shall conform to rules 
The 2014 amendment, effective May 21, 2014, elimi- and regulations promulgated by the superintendent"; in 
nated the: requirement that applicants file a schedule Subsection C, after "who shall therein", deleted "obligate 
of charges and a rating plan used in writing bail bonds; himself" and added "be obligated"; and in Subsection E, in 
in Subsection A, after "solicitor under", deleted "Chap- _ the third sentence, after "apparent charge of the", added 
ter 59A, Article 51 NMSA 1978" and added "the Bail “office of superintendent of" and after "superintendent of 
Bondsmen Licensing Law" and after "qualifying examina- .insurance", deleted "division". 
tion", deleted "if for bail bondsman license"; in Subsection The 1999 amendment, effective June 18, 1999, up- 
B, after "statement under oath", deleted "and a schedule dated the statutory reference in Subsection A, and added 
of charges and the rating plan proposed to be used in Subsections E and F - 


59A-51-6. Licensing fees. 


Fees for filing application for license and examination and for continuance of license shall be 
paid to the superintendent in advance and shall be in respective amounts as specified in Sec- 
tion 101 [59A-6-1 NMSA 1978] (fee schedule) of the Insurance Code. 


History: Laws 1984, ch. 127, § 933. 


59A-51-7, Examination for license. 


Examination of an applicant for license as bail bondsman shall be given and conducted by or un- 
der authorization of the superintendent and shall otherwise be subject to the provisions governing 
examination of applicants for license set forth in Article 11 [Chapter 59A, Article 11 NMSA 1978] 
(licensing procedures) of the Insurance Code. 


History: Laws 1984, ch. 127, § 934. 


59A-51-8, Bonding requirements, property bondsmen. 


A. Prior to the issuance of a license to act as property bondsman, the applicant therefor shall 
deposit with the superintendent a surety bond in favor of the superintendent, or in lieu thereof 
a certificate of deposit, securities or a letter of credit issued by an institution, acceptable to the 
superintendent, and which letter is irrevocable for the term of the license, in a total aggregate 
amount of not less than twenty-five thousand dollars ($25,000), conditioned to pay the actual 
damages resulting to the state or to any member of the public from any violation by the property 
bondsman of the provisions of the Bail Bondsmen Licensing Law or any other insurance laws. 
Surety bonds shall be executed by a surety insurer authorized to do business in this state. 

B. The bond or deposit shall be maintained for the duration of the license, or, in the case of a 
surety bond, until the surety is released from liability by the superintendent or until the bond is 
canceled by the surety. In addition, the bond or deposit shall be maintained until all bonds that 
have been posted with all courts become exonerated. Without prejudice to any liability incurred 
prior to expiration or cancellation, the bond may expire, or the surety may cancel a bond by giving 
written notice to the superintendent at least thirty days prior to the effective date of the cancella- 
tion. The licensee shall immediately replace a bond expired or so canceled or make the required 
deposit in lieu thereof. . 


History: Laws 1984, ch. 127, § 935; 2014, ch. 21, § 5. by any insurer in conjunction with authority to transact 

Compiler’s notes. — Laws 1984, ‘ch. 127, § 993, pro- business in the state immediately prior to the effective 
vided that any deposit or surety bond filed in lieu thereof date of the act (January 1, 1985) shall be given effect to 
with or through the superintendent or state treasurer | 
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the extent it complies with similar bonds required by the... be maintained until all bonds that have been posted with 
act after thatdate, all courts are exonerated; and in Subsection B, added the 
The 2014 amendment, effective May 21, 2014, re- : second sentence. 


quired that a property bail bondsman’s bond or deposit 


59A-51-9. Issuance, refusal of license. 


The superintendent shall act upon application for license under this article within a reasonable 
period after the application has been filed with him. If the superintendent finds that the applica- 
tion is complete, that the applicant has taken and passed. any required examination, has paidvall 
applicable fees and is otherwise qualified for the license, he shall issue to the applicant 1 in appro- 
priate form the license applied for. Otherwise, the superintendent shall refuse to issue the license 
and shall promptly notify the applicant thereof in writing stating the grounds for the refusal. 


History: Laws 1984, ch. 127, § 936. 


59A-51-10. Duration, continuation, expiration of license. 


A, Every bail bondsman and solicitor license issued under this article shall be dated and be- 
come effective as of date of issue, and shall continue in force for so long as the licensee remains 
qualified therefor, unless terminated by the licensee or suspended or revoked, subject to continu- 
ation annually by payment in advance of the continuation fee specified therefor in Section 101 
[59A-6-1 NMSA 1978] (fee schedule) of the Insurance Code. Unless so continued the license shall 
expire as of midnight on April 30th of the current license effective period. 

B. Prior to continuation of license of a property bondsman the superintendent may require fil- 
ing of the licensee's financial statement as of the end of the calendar year next preceding, and may 
require of all licensees such information in writing concerning operations under the license during 
the next preceding,calendar year as the superintendent deems advisable. 


History: Laws 1984, ch. 127, § 937. 


59A-51-11. Return of license; property bondsman notice to courts. 


A. Every license issued under the article is at all times the property of the state of New Mexico, 
and upon any expiration, termination, suspension or revocation thereof the licensee shall promptly 
return the license to the superintendent for holding (in case of suspension) or cancellation. 

B, Any property bondsman who discontinues writing bail bonds during the period for which 
he is licensed shall notify the clerks of the courts with whom he is registered of such discontinu- 
ance. Within thirty (30) days after such discontinuance the licensee shall return his license to the 
superintendent for cancellation. 


History: Laws 1984, ch. 127, § 938. 


59A-51-12. Appointment or termination of solicitors. 


A. Every licensed bail bondsman may appoint as solicitor any, individual who holds or has 
qualified for a solicitor's license. Each bail bondsman shall annually, prior to March 1, file with the 
superintendent an alphabetical list of all solicitors whose appointment and license in this state is 
to be continued in effect, accompanied by payment of the applicable continuation fees. 

B. A bail bondsman terminating the appointment of a solicitor shall, within thirty (30) days, 
file written notice thereof with the superintendent, together with a statement that he has given or 
mailed notice to the solicitor. Such notice filed with the superintendent shall state the reasons, if 
any, for such termination. Information so furnished to the superintendent shall be privileged. and 
shall not be used as evidence in any action against the bail bondsman, | 


History: Laws 1984, ch. 127, § 939. 
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59A-51-13. Practices.” 


A. A bail bondsman or solicitor shall not: 

(1). suggest or advise the employment of or name for employment any particular attorney 
to represent the bail:bondsman's:or solicitor's principal; ; 

(2) pay a fee or rebate or give or promise anything of value to a jailer, policeman, peace 
officer, committing magistrate or any other person who has power to arrest or to hold in custody 
or to any public official or public employee in order to secure a settlement, compromise, remission 
or reduction of the amount of any bail bond or estreatment thereof or to secure delay or other ad- 
vantage; 

(3) pay a fee or rebate or give anything of value to an attorney in bail bond matters, except 
in defense of any action on a bond; 

(4) pay a fee or rebate or offer a reduction in rates, charges or premiums or give or promise 
anything of value to the principal or anyone on behalf of the principal; 

(5) participate in the capacity of an attorney at a trial or hearing of one on whose bond the 
bail bondsman or solicitor is surety; 

(6) except for the premium received for the bond, fail to return any collateral security 
within a reasonable time after the termination of liability on the bond; or ' 

(7) charge or accept anything of value except the premium on the bond and any extrater- 
ritorial recovery expenses, but the bondsman may accept collateral security or other indemnity if: 

(a) such collateral security or other indemnity is reasonable in relation to the amount 
of the bond; 

(b) nocollateral or security in tangible property is taken by pledge or debt instrument 
that allows retention, sale or other disposition of such property upon default of premium payment; 

(c) no aie Spat or security interest in real property is taken by deed or any other 
instrument unless the bail bondsman's interest in the property is limited to one hundred percent 
of the amount of the bond; 

(d) the collateral or security taken by the bondsman is not pledged directly. to any 
court as security for an appearance bond; and 

(e) the person from.whom the collateral or security i is taken is given a receipt describ- 
ing the condition of the collateral or security at the time it.is taken into the custody of the bonds- 
man. 

B. When a bail podem accepts cash as collateral, the bondsman shall deposit. the cash in 
the bondsman's trust account and give a written receipt for same, and this receipt shall give in 
detail a full account of the collateral received. 

C. Law enforcement, adjudication and prosecution officials and their emplovess, attorneys-at- 
law, officials authorized to admit to bail and state and county officers shall not directly or indi- 
rectly receive any benefits from the execution of any bail bond. 

D. A bail bondsman shall not sign nor countersign in blank any bond, nor shall the bondsman 
give a power of attorney to or otherwise authorize anyone to countersign the bondsman's name to 
bonds unless the person so authorized is a licensed bondsman directly employed by the bondsman 
giving such power of attorney. 

E. No bail bond agency shall advertise as or hold itself out to be a surety insurer. 

F. Every bail bondsman shall have.a permanent street address, and all bail bond business 
shall be conducted from that address. 

G. Every bail bondsman shall transact all bail bond business, surety or property, i in the bonds- 
man's proper individual name.or one agency name as stated on the application for license and on 
the license as issued by the superintendent. 


History: Laws 1984, ch. 127, § 940; 1987, ch. 228, § 4; Temporary provisions, — Laws 2014, ch, 21, § 10 
2005, ch. 259, § 3; 2014, ch. 21, § 6. provided the supreme court shall by rule determine the 
The 2014 amendment, effective May 21, 2014, prohib- conditions under which a bail bondsman or solicitor may 
ited a bail bondsman or solicitor from offering a reduc- appear in court without the assistance of an attorney and 
tion in rates, charges or premiums; and in Subsection A, without constituting the practice of law. 
in Paragraph (4), after "fee or rebate", added "or offer a The 2005 amendment, effective April 6, 2005, added 
reduction in rates, charges or premiums". — Subsection A(6) to provide that a bail bondsman or so- 


licitor shall not, except for the premium received for the 
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bond, fail to return any collateral security within a rea- 
sonable time after termination of liability on the bond; 
provided in Subsection A(7) that a bail bondsman or solic- 
itor shall not charge anything except the premium on the 
bond and any extraterritorial recovery expenses, but‘may 


accept security or indemnity; deleted the former provision. 


in Subsection A(7) that a bail bondsman or solicitor could 
not accept anything from a principal except the premium 
which could be paid in cash or property and that a bonds- 
man could accept security or indemnity from a principal; 
added Subsection A(7)(b) through (e) to provide condi- 
tions for taking collateral security or other indemnity; and 
added Subsection G to provide that every bondsman shall 


59A-51-13.1. Premium rates. 


INSURANCE CODE ; 59A-51-14: 


conduct business in the bondsman's name or agency name 
as stated on the bondsman's license. 


ANNOTATIONS 


County officers as bail’ bondsmen. — The prohibi- 


“\tions against county officers acting as bail bondsmen in 


59A-51-4 NMSA. 1978. and Subsection.C of this section 
fail to satisfy heightened rational-basis scrutiny; that ele- 
ment of the statutes is invalid under the equal protection 


‘clause of the New Mexico Constitution; Alvarez v. Chavez, 


1994-NMCA-133, 118 N.M..732, 886 P.2d 461, overruled 
on other grounds by Trujillo v. City of Albuquerque, 
1998-NMSC-031, 125 N.M. 721, 965 P.2d 305. 


The superintendent shall conduct public hearings for the purpose of promulgating the premium 
rates, schedule of charges and rating plan to be charged and used by bail bondsmen. No premium 
rate that has not been promulgated or otherwise approved by the superintendent shall be charged 
for any bail bond. Premium rates promulgated by the superintendent shall not be excessive, inad- 


equate or unfairly discriminatory. 


History: Laws 2014, ch. 21,§ 9. 


Effective dates, —-Laws 2014, ch. 21 contained no ef- 


fective date provision, but, pursuant to N.M, Const., art. 


IV, § 23, was effective May 21, 2014, 90 days 1a the ad- 


journment of the legislature. | 


59A-51-14, Denial, suspension, revocation or refusal to continue license. 


A. The superintendent may deny, suspend, revoke or refuse to continue any license issued un- 


der the Bail Bondsmen Licensing Law for any of the following reasons: 
(1). any cause for which issuance of the license could have been refused had it tee existed 


and been known to the superintendent; 


(2) a material misstatement, misrepresentation or fraud in obtaining the Licdibe: 

(3) any violation of the laws of this state relating to bail or the bail bond business; 

(4) misappropriation, conversion or unlawful withholding of money belonging to insurers 
or others and received in the conduct of business under the license; 

(5) fraudulent or dishonest practices in the conduct of business under the license; 

(6) failure to comply with, or willful violation of, any provision of the Bail Bondsmen Li- 
censing Law or proper order, rule or regulation of the superintendent or any court SF this state; ’ 

(7) any activity prohibited in Section 59A-51-13 NMSA 1978; 

(8) failure or refusal, upon demand, to pay over to any insurer that the licensee repre- 
sented, any money coming into the licensee's hands belonging to the insurer; 

(9) failure to preserve without use and retain separately or to return bibabeial taken as 
security on any bond to the principal, indemnitor or depositor of collateral when the principal, in- 


demnitor or depositor is entitled to such collateral; 


(10) for knowingly having in the bail bondsman's employ a person whose bail bond busi- 
ness license has been revoked, suspended or denied in this‘or any other state} or 
(11) failure, inart or refusal to teu gre a belie 8 activities on the = bondsman's 


behalf. 


if 


B. When, in the judgment of the superintendent, the licensee in the conduct of affairs under 
the license has demonstrated incompetency, untrustworthiness, conduct or practices rendering 
the licensee unfit to engage in the bail bond business, or making the licensee's continuance in 
such business detrimental to the public interest, or that the licensee is no longer in good faith 
engaged in the bail bond business, or that the licensee is guilty of rebating, or offering to rebate 
the licensee's commissions in the case of limited surety agents or premiums in the case of property 
bondsmen, and for such reasons is found by the superintendent to be a sourcé of detriment, injury 
or loss to the public, the superintendent shall revoke or suspend the license. 
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C.. In case of the suspension or,revocation of license of any bail bondsman, the license of any or 
all other bail bondsmen who are members of the same agency and any or all solicitors employed 
by such agency, who knowingly were parties to the act that formed the ground for the suspension 
or revocation shall likewise be suspended or revoked, except for the purpose of completing pend- 
ing matters, and those persons who knowingly were parties to the act are prohibited from being 
licensed'as a member of or bail bondsman or solicitor for some other:agency, 

D. No license under the Bail Bondsmen Licensing Law shall be issued, renewed or permit- 
ted to exist when the same is used directly or indirectly to circumvent the provisions of the Bail 


Bondsmen apsirayaee! Law. 


History: Laws 1984, ch. 127, § 941; 2003, ch. 202, § 
14; 2005, ch. 259, § 4; 2014, ch. 21, § 7. 

The 2014 amendment, effective May 21, 2014, elimi- 
nated the conviction of a felony as a ground for denying, 
suspending, revoking or refusing to continue a license; in 
Subsection A, deleted former Paragraph (4) which pro- 
vided that the superintendent could deny, suspend, revoke 
or refuse to continue a license if the applicant or licensee 
were convicted of any felony, regardless of whether the 
conviction resulted from conduct related to the bail bond 
business; and in Subsection B, after "surety agents or pre- 
miums in the case of", deleted "professional" and added 
"property". 

The 2005 amendment, effective April 6, 2005, added 
Subsection A(3), (4), and (8) to provide grounds upon 
which a license may be denied, suspended, revoked or dis- 
continued; provided in Subsection A(7) that a license may 
be denied, suspended, revoked or discontinued for willful 


violation of any order of any court of this state; deleted 
former Subsection A(7), which provided that a license 
could be denied, suspended, revoked or discontinued for 
willful failure to return collateral security to the principal 
when the principal is entitled to the security; and added 
Subsection A(10) to provide that.a license may be denied, 
suspended, revoked or discontinued for failure to preserve 
without use and retain separately or to return collateral 
security to a person who is entitled to the security. 

The 2008 amendment, effective June 20, 2003, substi- 
tuted "Chapter 59A, Article 51 NMSA 1978" for "this arti- 
cle" following "license issued under" in Subsections A and 
D; substituted "willful" for "wilful" in Paragraphs A(5), (7) 
and (9); and deleted Subsection E which read: "The Uni- 
form Licensing Act [61-1-1 to 61-1-31 NMSA 1978] shall 
apply with regard to the procedure for denial, revocation, 
suspension or refusal to continue a license pursuant to 
this article," 


59A-51-15. Duration of suspension; relicensing after revocation. 


A. The superintendent in his order suspending a license, shall specify the period during which 
the suspension is to be in effect, but such period shall not exceed one year subject to modification in 
the superintendent's discretion. A license which has been suspended shall not’ be reinstated except 
upon request for such reinstatement, but the superintendent shall not grant reinstatement if he 
finds that the circumstances for which the previous license was revoked still exist or are likely to 
recur. 

B. When an individual's license has been revoked, the superintendent shall have the right to 
refuse to accept an application for another license under this article for a period of one year from 
the effective date of such revocation, or, if judicial review of such revocation is sought, within two 
(2) years from the date of final court order or decree affirming the revocation. The superintendent 
shall not, however, grant a new license to any individual if he finds that the circumstances for 
which the previous license was revoked still exist or are likely to recur. 

C. If licenses as bail bondsman or solicitor as to the same individual have been revoked at two 
(2) separate times, the superintendent shall not thereafter grant or issue any license to such indi- 
vidual under this article. 

D. During the period of suspension or after revocation of the license, the former licensee shall 
not engage in or attempt or profess to engage in any transaction or business for which a license 
is required under this article, except that the former licensee may collect premiums on business 
written prior to the date of the suspension or revocation. 


History: Laws 1984, ch. 127, § 942. 


59A-51-16. Administrative fine in lieu. 


A. The superintendent may, in the superintendent's discretion, in lieu of license suspension, 
revocation or refusal, and except on a second offense, impose upon the licensee an administrative 
penalty of one hundred dollars ($100), or, if the superintendent has found wilful misconduct or 
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wilful violation on the part of the licensee, an'administrative penalty not to exceed one thousand 
dollars ($1,000). 

B. The superintendent may allow the licensee a reasonable paribal not. to sliced thirty days, 
within which to pay to superintendent the amount of the penalty so imposed. Ifthe licensee fails 
to pay the penalty in its entirety to the superintendent within the period so allowed; the license of 
the licensee shall stand suspended or revoked, or continuation refused, as the case mips be, tag 
expiration of such period and vib any further proceedings. 


History: Laws 1984, ch, 127, § 948; 2014, ch. 21, § 8. penalty; and in Subsection A, after "an administrative 


The 2014 amendment, effective May 21, 2014, in- penalty", deleted "of five hundred dollars ($500)" and 


creased the maximum amount of the administrative added "not to exceed one thousand dollars ($1,000)". 


59A-51-17. Probation. 


If the superintendent finds that one or more causes exist for the suspension, revocation or re- 
fusal to continue any license issued under this article the superintendent may, in his discretion,.in 
lieu of such suspension, revocation or refusal, or in connection with any administrative monetary 
penalty imposed, place the offending licensee on probation for a period not to exceed two (2) years, 
as specified by the superintendent in his order. 


History: Laws 1984, ch. 127, § 944, 


59A-51-18. Repealed. 


Repeals. — Laws 2014, ch, 21, § 11 repealed 59A-51-18 of former section, see the 2018 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 945, re- Source.com; 
lating to penalties, effective May 21, 2014, For provisions 


59A-51-19. Other provisions applicable. 


In addition to other provisions of the Insurance Code applicable as to licensing and licensees as 
referred to in Chapter 59A, Article 51 NMSA 1978, the following provisions of the Insurance Code 
shall also apply, subject to the provisions of that article and to extent reasonably so applicable, as 
though the bail bond business was also an insurance business and licensees were also agents or 
representatives: 


A. Chapter 59A, Article 1 NMSA 1978; 
B. Chapter 59A, Article 2 NMSA 1978; 
C. Chapter 59A, Article 4 NMSA 1978; 
D. Chapter 59A, Article 10 NMSA 1978; 
E. Section 59A-12-22 NMSA 1978; | 
F. Chapter 59A, Article 16 NMSA 1978; and 
G. Chapter 59A, Article 6 NMSA 1978. 
History: Laws 1984, ch. 127, § 946; 1988, ch. 74, § 38. Cross references. — For the Insurance Code, see 59A- 
: ; 1-1 NMSA 1978 and notes thereto. 
ARTICLE 52 
State Fire Marshal 
Sec. Sec. 
59A-52-1. State fire marshal's office created; state fire 59A-52-3. Deputy state fire marshal and other employ- 
marshal created. ees; qualifications of deputy. 
59A-52-1.1. .State fire marshal; appointment; powers and 59A-52-4, Bonding of employees. 
duties, 59A-52-5. Cooperation with other agencies for preven- 
59A-52-2. State fire marshal to administer article. tion and control of fires. 
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59A-52-1 STATE FIRE MARSHAL 59A-52-1.1 
Spee} eos Sec. 
59A-52-6, Fire protection training programs. 59A-52-16. Flammable liquids rules; nationwide stan- 
59A-52-7, Teaching fire prevention and control in public dards; definition. 

schools; rules for school building evacua- 59A-52-17. Rules; public hearing. 

tion, 59A-52-18. Rules; statewide effect; reserved power of 

59A-52-8. Investigation of fire hazards; abatement. municipalities; training. 
59A-52-9, May enter upon premises. 59A-52-19. Police power of state fire marshal; coopera- 
59A-52-10. Investigation of fires and explosions; hear- tion of state officers. 

ings; use of state police laboratory. 59A-52-20, Cease and desist orders; certain violations 
59A-52-11, Witnesses; per diem and mileage, are misdemeanors. 
59A-52-12, Records of fires open to public. 59A-52-21. Administrative appeal of orders and modifi- 
59A-52-13. Transmittal of evidence indicating criminal cations. 

acts. 59A-52-22. Judicial review of order. 
59A-52-14. Appropriations. 59A-52-23. Enforcement of cease and desist orders. 
59A-52-14.1, Firefighter training academy; use fee fund 59A-52-24, Penalty for violation of law or rules. 

created. 5§9A-52-25. Penalty for violation of cease and desist order. 
59A-52-15. Fire prevention; public occupancies regula- 59A-52-26, Volunteer firefighters; stipend. 

tions. 59A-52-27. Fire services council created; membership. 


59A-52-15.1. Fire and smoke damper and fire control 
systems; commission rules, 


59A-52-27.1. Fire services council; duties. 


i 


59A-52-1. State fire marshal's office created; state fire marshal created. 


A. The "state fire marshal's office" is created as a division under the homeland security and 


emergency management department. 


B.. The position of "state fire marshal" is created as the director of the state fire marshal's office. 


C. .The office consists of the: 


(1) firefighter training academy program; 


(2) fire service support program; 
(3) fire investigations program; and 
(4) fire code enforcement program. 


History: Laws 1984, ch. 127, § 947; 1998, ch. 108, 
§ 38; 2007, ch. 161, § 5; 2020, ch. 9, § 29. 

Cross references, — For forest fire Brpieeticn: see 68- 
2-8 NMSA 1978 et seq. 

The 2020 amendment, effective July 1, 2021, created 
the state fire marshal’s office in the Homeland Security 
and Emergency Management department; in the section 
heading, added "marshal’s office created; state fire"; added 
a new Subsection A; in Subsection B, after “director of 
the", deleted "fire marshal division under the public regu- 
lation commission" and added "state fire marshal’s office"; 
and added Subsection C. 


The 2007 amendment, effective June:15, 2007, placed 
the fire marshal division under the public regulation com- 


‘mission, 


The 1998 amendment, effective January 1, 1999, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur, 2d Fires § 4;63A Am. Jur. 2d Public Officers and Em- 
ployees §§ 93, 94. 

Validity, construction, and application of the uniform 
fire code, 46 A.L.R.5th 479. 

386A C.J.S, Fires §§ 17, 18. 


59A-52-1.1. State fire marshal; appointment; powers and duties. 


A. The state fire marshal shall be appointed by the secretary of homeland security and emer- 


gency management. The state fire marshal shall be appointed solely on the basis of fitness to per- 
form the duties of state fire marshal and without reference to political party affiliation. The state 
fire marshal shall be well versed in fire services, including structural fires, training, investigations 
and code enforcement, as well as administrative ‘duties, including personnel, operating budgets 
and capital planning and expenditures. The state fire marshal shall have an understanding of in- 
surance services office requirements, wildland firefighting and legislative advocacy. 
B. The state fire marshal shall be an ear qetethor ands is exempt from the federal ae La- 
bor Standards Act of 1938. 
C. The state fire marshal shall: 
(1) oversee and manage the state fire marshal's office and direct its activities; 
(2) promulgate rules pursuant to the State Rules Act relating to the state fire marshal's 
office and the fire services council; and 
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(8) consider advice from the fire services council concerning the adoption of fire safety 
management policies of the state fire marshal's othite 


History: Laws 2020, ch. 9, § 52. 
Effective dates. — Laws 2020; ch. 9, § 62 made Laws 
2020, ch. 9, § 52 effective et 1, 2021, 


Cross references. — For the federal Fair Labor Stan- 
dards Act of 1938, see 29 U.S.C. § 201 et seq. 


59A-52-2. State fire marshal to administer artiele: 
The state fire marshal shall administer the provisions of Chapter 59A, Article 52 NMSA 1978. 


History: Laws 1984, ch. 127, § 948; 1998, ch. 108, § 
39. 

The 1998 amendment, effective January 1, 1999, in- 
serted "state fire" preceding "marshal" at the beginning 
of the section, and substituted®"Chapter 59A, Article 52 
NMSA 1978" for "this article under the supervision of the 
state fire board" at the end'of the section, 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and.C.J.S. references. — 44 
C.J.8, Insurance § 101. 


59A-52- 3. Donets state fire marshal and eee employees; qualifications 


of deputy. — 


The:state fire marshal may employ with the consent of the secretary of homeland security and 
emergency management deputy state fire marshals and other employees to assist in the execution 


of the marshal's duties. 


History: Laws 1984, ch. 127, § 949; 1998, ch. 108, 
§ 40; 2007, ch. 161, § 6; 2020, ch. 9, § 80. 

The 2020 amendment, effective July 1, 2021, substi- 
tuted the chief of staff of the public regulation commission 
with the secretary of homeland security and emergency 
management for purposes of giving consent to the state 
fire marshal to employ deputies and other employees; and 
after "consent of the", deleted "chief of staff of the public 
regulation commission" and:added. "secretary of homeland 
security and emergency management". 

The 2007 amendment, effective June 15, 2007, per- 
mitted the state fire marshal to employ deputy fire mar- 
shals and other employees with the consent of the chief of 
staff of the public regulation commission. 


59A-52-4. Bonding of employees. 


The 1998 amendment, effective January 1, 1999, in- 
serted "state fire" in two places; substituted "may, with 
the approval of the commission" for "shall have the power 
to"; deleted "and to set their compensation, subject to 
state laws and regulations concerning classification and 
compensation of state employees" near the middle of the 
section; deleted "as herein provided" following "shall be" 
near the end of the section; deleted "person" following "ex- 
perienced i in fire" near the end; and ‘deleted "who" follow- 
ing "have ate mg near the end of the section. 


ANNOTATI ONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur. 2d Public Officers and Employees § 509, 


The state fire marshal shall require the bonding of those employees whose duties in the mar- 
shal's opinion require such bonds and in an amount.determined by the marshal. 


History: Laws 1984, ch. 127, § 950; 2020, ch, 9, § 31. 
The 2020 amendment, effective July 1, 2021, af- 


deleted "him. The premiums of such bonds shall be paid 
out of the appropriation hereinafter made to". 


ter "The", Raided "state fire", and after ‘determiried by", 


59A-52-5. Regs Rigen with other agencies for r prevention one control. 


of fires. 


The state fire marshal is alo bay to cooperate with all other groups, organizations and agen- 
cies in this state or in other states in the collection, dissemination and evaluation of information, 
statistics and suggestions for prevention or control of fires. 


History: Laws 1984, ch. 127, § 951; 2020, ch. 9, § 82. _. 


The 2020 amendment, effective rie 1, 2021, added 
"state fire" preceding ' ‘marshal, 
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59A-52-6. Fire protection training programs. 


The state fire marshal shall establish and conduct training programs throughout the state for 
demonstrating and teaching firefighters proper methods of preventing and extinguishing fires. 


History: Laws 1984, ch. 127, § 952; 2020, ch. 9, § 33. general appropriation act of each legislature, money for 
The 2020 amendment, effective July 1, 2021, added use by him in establishing and conducting such training 
"state fire" preceding "marshal", and deleted "The mar- programs.". hk 


shal shall have available, from funds included in the 


59A-52-7. Teaching fire prevention and control in public schools; rules 
for school building evacuation. 


The state fire marshal shall prescribe reasonable rules and programs for the teaching to all 
schoolchildren in the state, whether in public or private schools, the proper methods of fire preven- 
tion and control. Such rules and programs shall be submitted to the public education department 
on or before August 1 of each year. Among other things, such rules and programs shall prescribe 
drills for evacuating school buildings, 


History: Laws 1984, ch. 127, § 953; 2020, ch. 9, § 34. The 2020 amendment, effective July 1, 2021, added 
"state fire’ preceding "marshal", and after "August", de- 
leted "first" and added "1", 


59A-52-8. Investigation of fire hazards; abatement. 


The state fire marshal is authorized to make investigations, or require the marshal's deputy to 
make investigations, and reports of existing conditions in the state that are fire hazards and to 
make reasonable orders for the alleviation of such situations as the marshal may deem necessary. 
If the orders of the marshal are not carried out by persons to whom they are directed, the marshal 
shall institute proper proceedings under municipal ordinances or state laws to require compliance 
with the orders, as the marshal may deem necessary. 


History: Laws 1984, ch. 127, § 954; 2020, ch. 9, § 35. ANNOTATIONS 
Tine aren ieirennment, po pcheg July. 1, 2021, added Am. Jur. 2d, A.L.R. and C.J.S. references. — Munic- 


i) fi " di " h he 
bese tee precoding marale ipal liability for negligent fire inspection and subsequent 
enforcement, 69 A.L.R.4th 739. 


59A-52-9. May enter upon premises. 


The state fire marshal or the marshal's deputy, authorized officer or designated agent shall have 
authority at all normal hours of operation to enter in and upon all buildings and premises subject 
to Chapter 59A, Article 52 NMSA 1978 for the purpose of examination and inspection. 


History: Laws 1984, ch. 127, § 955; 2020, ch. 9, § 36. deleted "this article" and added "Chapter 59A, Article 52 
The 2020 amendment, effective July 1, 2021, added NMSA 1978", 
"state fire" preceding "marshal", and after "subject to", 


59A-52-10. Investigation of fires and explosions; hearings; use of state 
police laboratory. 


The state fire marshal or the marshal's deputies or employees are authorized to make investi- 
gations deemed. necessary of any fire or explosion or attempt to cause any fire or explosion in the 
state. The marshal is authorized to require reports from the marshal's deputies concerning all 
fires and explosions in their districts. For the purpose of such investigations, the marshal and the 
marshal's deputies or designated persons are authorized to conduct hearings, subpoena witnesses, 
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take testimony and enter upon and examine any building or premises where any fire or explosion 
or attempt to cause a fire or explosion shall have occurred, or which at the time may be burning. 
The marshal or the marshal's deputies'or designated persons shall also have the power to cause to 


be produced before them such papers as they may require in making such examination. In addi- 


tion, the marshal or the marshal's deputies or designated persons may, in their discretion, take full 
control’ and custody of such buildings and premises, and place someone in charge of the building 
and premises as they may deem proper, until their examination and investigation is completed. 
For evaluation of the evidence, the marshal shall have access to the facilities and personnel of the 
department of public safety forensic laboratories bureau, and the executive head of the bureau 
shall cooperate fully with the marshal. 


History: Laws 1984, ch. 127, § 956; 2020, ch. 9, § 37. - 


The 2020 amendment, effective July 1, 2021, after 


the first occurrence of "The", added:"state fire" preceding — 


"marshal", and after "personnel of the", deleted "state po- 
lice laboratory" and added "department, of public safety 
forensic laboratories bureau". * 


ANNOTATIONS 


Am. Jur, 2d, A.L.R, and C.J.S. references. — 35 Am. 
Jur. 2d Fires § 4. 


Expert and opinion evidence as to cause or origin of fire, - 


88 A.L.R.2d 230, 

Municipal liability for negligent, fire inspection and sub- 
sequent enforcement, 69 A.L.R.4th 739. 

36A C.J.S. Fires § 17. : 


59A-52-11. Witnesses; per diem and mileage. 


Witnesses or persons subpoenaed pursuant to Chapter 59A, Article 52 NMSA 1978 shall be paid 
at per diem and mileage rates on the same bases and at the same rates as currently apply as to 


state employees in general. 


History: Laws 1984, ch. 127, § 957; 2020, ch. 9, § 38. 
The 2020 amendment, effective July 1, 2021, after 
"subpoenaed", deleted "under this article" and added 


"pursuant to Chapter 59A, Article 52 NMSA 1978", and 
after "paid", deleted "as to time and expense from the nae 
marshal’s fund", 


59A-52-12. Records of fires open to public. 


The state fire marshal shall keep open to public inspection, at reasonable hours, all records of 


fires occurring within the state. 


History: Laws 1984, ch. 127, § 958; 2020, ch. 9, § 39. 


The 2020 amendment, effective July 1, 2021, added 
"state fire" preceding "marshal". 


59A-52-13. Transmittal of evidence indicating criminal acts. 


The state fire marshal shall furnish to the proper law enforcement officers any evidence that the 
marshal may discover in the marshal's investigations that indicates criminal acts. 


History: Laws 1984, ch. 127, § 959; 2020, ch. 9, § 40. 


59A-52- 14. Appropriations. 


The 2020 amendment, effective July 1, 2021, after 
the first occurrence of "The", adeed "state fire" preceding 
"marshal". 


For the purposes of Chapter 59A, Article 52 NMSA 1978, an paneer at tothe homeland se- 
curity and emergency management department shall be included in the general appropriation act 
of each legislature, the appropriation to be made from the fire protection fund, which funds are to 
be paid out by the secretary of finance and administration on Voukherd signed sts the secretary of 
homeland security and emergency rpg bee 


The 2020 amendment, effective July 1, 2021, after 
"For the purposes of", deleted "this article" and added 


History: Laws 1984, ch. 127, § 960; 2020, ch. 9, § 41. 
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"Chapter 59A, Article 52 NMSA 1978", after "an appro- deleted "marshal" and added "secretary of homeland secu- 
priation", added "to the homeland security and emergency rity and emergency management". 
management department", and after "signed by the", 


59A-52-14.1. Firefighter training academy; use fee fund created. 


The "training academy use fee fund" is created in the state treasury. All fees received by the 
state fire marshal for use of the firefighter training academy and its services shall be deposited 
into the fund; provided that no fee shall be charged the state of New Mexico or any of its agencies, 
instrumentalities or political subdivisions; and provided further that each contract for services in 
which a fee is collected shall be entered into pursuant to a business plan that has been approved 
by the department of finance and administration and reviewed by the legislative finance commit- 
tee. Balances in the fund shall be available for appropriation to the state fire marshal for paying 
the operating and capital expenses of the firefighter training academy. Earnings of the fund shall 
be credited to the fund, and. the unexpended or unencumbered balance in the fund shall not revert 
to any other fund. 


History: Laws 2001, ch. 80,.§ 1; § 8-8-9.1, recom- 52, effective July 1, 2021. The section number, 59A-52-14.1 
piled as § 59A-22-14.1 by Laws 2020, ch. 9, § 57. NMSA 1978, was assigned by the compiler. 
‘Recompilations. — Laws 2020, ch. 9, § 57 recompiled 
former 8-8-9,1 NMSA 1978 as part of Chapter 59A; Article 


59A-52-15. Fire prevention; public occupancies regulations. 


A. For prevention and control of fires, pursuant to the State Rules Act [Chapter 14; Article 4 
NMSA 1978], the state fire marshal shall formulate, adopt and promulgate, and amend or revise 
rules for fire prevention and safe conduct or use of public occupancies and rules concerning the 
sale, servicing or use of fire safety, prevention, detection or suppression equipment or materials. 
For the purposes of this provision, "public occupancies" consist of places of assembly, educational 
occupancies, institutional occupancies, residential occupancies consisting of four or more family 
units, mercantile occupancies, office occupancies, industrial occupancies, storage occupancies and 
miscellaneous structures consisting of towers, underground structures and windowless buildings 
and all buildings owned or occupied by the state government or any political subdivision ‘thereof 
or by municipal governments. 

B. The rules shall follow nationwide standards except in the area of life safety codes, which 
shall be compatible with the Uniform Building Code, as revised from time to time, issued by the 
international conference of building officials. 

C. The rules shall allow reasonable provision under which facilities in service prior to the effec- 
tive date of the rules and not in ‘strict conformity therewith may be continued in service. Noncon- 
forming facilities in service prior to the adoption of rules that are found by the state fire marshal 
to constitute a distinct hazard to life or property shall not be exempt from rules nor permitted to 
continue in service. 


History: Laws 1984, ch. 127, § 961; 2020, ch. 9, § 42. occupancies", added "and rules concerning the sale, ser- 

The 2020 amendment, effective July 1, 2021, in vicing or use of fire safety, prevention, detection or sup- 
Subsection A, after "control of fires", added "pursuant to pression equipment or materials", and after "municipal 
the State Rules Act", after the next occurrence of "state governments.", deleted the remainder of the subsection, 
fire", deleted "board" and added "marshal", after "public which related to procedures for promulgating rules. 


59A-52-15.1. Fire and smoke damper and fire control systems; 
commission rules. 


A. The public regulation commission shall issue rules requiring the inspection and testing 
of fire and smoke dampers and smoke control systems in accordance with national fire protec- 
tion association standards in places of assembly, educational occupancies, institutional occupan- 
cies, residential occupancies consisting of four or more family units, mercantile occupancies, office 
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occupancies, industrial occupancies, storage occupancies and miscellaneous structures consisting 
of towers, underground structures and windowless buildings and all buildings owned or occupied 
by the state or any political subdivision thereof or by municipal governments. 

B. The rules shall require that: 

(1) inspection and testing be conducted by the state or a political subdivision of the state 
with a fire and life safety enforcement program or other person possessing a fire life safety certifi- 
cation from a program accredited by the American national standards institute; and 

(2) the person conducting the inspection or test shall submit findings of noncompliance to 
the owner of the public occupancy and to the state fire marshal. 


History: Laws 2019, ch. 66, § 1. IV, § 23, was effective June 14, 2019, 90 GAYE after the 
Effective dates, — Laws 2019, ch. 66 contained no ef- adjournment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


59A-52-16. Flammable liquids rules; nationwide standards; definition. 


A. The state fire marshal shall adopt rules for the safe vehicular transportation, storage, han- 
dling and use of flammable and combustible liquids; provided that the state fire marshal shall not 
adopt any rule conflicting with the jurisdiction of the department of environment over the regula- 
tion of storage tanks pursuant to the Hazardous Waste Act [Chapter 74, Article 4 NMSA 1978] or 
the Ground Water Protection Act [Chapter 74, Article 68 NMSA 1978]. 

B. The rules shall be in keeping with the latest generally recognized safety standards for flam- 
mable and combustible liquids. Rules in substantial conformity with the published standards of 
the national fire protection association for vehicular transportation, storage, handling and use of 
flammable and combustible liquids shall be deemed to be in substantial conformity with the gen- 
erally accepted and recognized standards of safety concerning the same subject matter. 

C.. The rules shall include reasonable provisions under which facilities in service prior to the 
effective date of the rules and not in strict conformity therewith may be continued in service. Non- 
conforming facilities in service prior to the adoption of the rules that are found by the state fire 
marshal to constitute a distinct hazard to life or property may not be excepted from the rules or 
permitted to continue in service. For guidance in enforcement, the rules may delineate those types 
of nonconformities that should be considered distinctly hazardous and those nonconformities that 
should be evaluated in light of local conditions. If the need for compliance with any rule is condi- 
tioned on local factors, the rules shall provide that reasonable notice be given to the proprietor of 
the facility affected of intention to evaluate the need for compliance and of the time and place at 
which the proprietor may appear and offer evidence thereon, . 

D. As used in Chapter 59A, Article 52 NMSA 1978, the term "flammable liquid" means any 
liquid having a flash point below one hundred degrees Fahrenheit, and "combustible liquid" means 
any liquid having a flash point at or above one hundred degrees Fahrenheit and below two hun- 
dred degrees Fahrenheit. 


History: Laws 1984, ch. 127, § 962; 2001, ch. 325, § 1; 
2020, ch. 9, § 43. 

The 2020 amendment, effective July 1, 2021, in the 
section heading, deleted "savings clause", and in Subsec- 
tion A, substituted each occurrence of "commission" with 
"state fire marshal", 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "The commission shall adopt rules" for "The state 
fire board shall formulate, adopt and promulgate and 
amend or revise rules and regulations" in Subsection A; 


59A-52-17. Rules; public hearing. 


inserted the proviso at the end of Subsection A; and made 
stylistic changes. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Ga- 
rages, validity of regulations as to storage of oil, gasoline, 
etc., 40 A.L.R. 356, 55 A.L.R. 372, 84 A.L.R. 1147, 

Gasoline, validity of regulations as to keeping or stor- 
age of, 43 ALR. 858, 128 A.L.R. 364. 


No rule shall be adopted or revised under Section 59A-52-16 NMSA 1978 or made effective 
until after public hearing thereon, of which at least twenty days! written notice shall be given by 
certified mail to each motor carrier, producer, refiner, distributor or other person that shall have 
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registered its name and mailing address with the state fire marshal as a party interested in such 
proceedings, and at which any such interested party may appear and present testimony. Every 
such notice shall contain a copy of each rule proposed for adoption or revision pursuant to such 
sia 


History: Laws 1984, ch. 127, § 963; 2020, ch. 9, § 44. after "Section", deleted "962 of this article" and added 
The 2020 amendment, effective July 1, 2021, in the | "59A-52-16 NMSA 1978", and added "state fire" preceding 
section heading, substituted "Regulations" with "Rules", "marshal", 


59A-52-18. Rules; statewide effect; reserved power of municipalities; 
training. 


A» The rules promulgated pursuant to Chapter 59A, Article 52 NMSA 1978 shall have uniform 
force and effect throughout the state and no municipality or subdivision shall enact or enforce any 
ordinances or rules inconsistent with the statewide rules promulgated pursuant to that article. 
Nothing in that article shall in any way impair the power of any municipality to regulate the use 
of its land by zoning, building codes or restricted fire district rules. 

B. The state fire marshal shall offer training to certified firefighters to assist with fire and fire 
safety inspections. 


History: Laws 1984, ch. 127, § 964; 2020, ch. 9, § 45. Subsection A, after "pursuant to", deleted "this article" 


The 2020 amendment, effective July 1, 2021, re- © and added "Chapter 59A, Article 52 NMSA 1978"; and 
quired the state fire marshal to offer training to certified | , added Subsection B. 


firefighters, and made certain technical amendments; in 


59A-52-19. Police power of state fire marshal; cooperation of state 
officers. 


A. The state fire marshal or the marshal's deputy, authorized officer or designated agent shall 
have full powers as peace officers to enforce the provisions of Chapter 59A, Article 52 NMSA 1978 
and all rules issued pursuant to that article. 

B. The revenue officers and law enforcement officers of the state shall cooperate with the mar- 
shal or the marshal's deputy, authorized officer or designated agent whenever called upon by any 
of them for assistance in enforcing Chapter 59A, Article 52 NMSA 1978. 


History: Laws 1984, ch, 127, § 965; 2020, ch. 9, § 46. 52 NMSA 1978"; and in Subsection B, after "enforcing", 
The 2020 amendment, effective July 1, 2021, in Sub- deleted "this article" and added "Chapter 59A, Article 52 
section A, after "The", added "state fire", after "provisions NMSA 1978", 
of", deleted "this article" and added "Chapter 59A, Article 


59A-52-20. Cease and desist orders; certain violations are 
misdemeanors. 


A. When the state fire marshal or the marshal's deputy, authorized officer or designated agent 
finds any violation of the rules issued in compliance with Chapter 59A, Article 52 NMSA 1978, the 
marshal or the marshal's deputy, authorized officer or designated agent shall issue an order to the 
owner or the owner's agent to cease and desist such violations. 

B. When there is found any violation of any statute or rules concerning flammable liquids, a 
cease and desist order shall be issued if the violation constitutes an immediate and distinct hazard 
to life or property, and any such violation shall constitute a misdemeanor punishable by.a fine not to 
exceed five hundred dollars ($500). Each day such violation continues constitutes a separate offense. 


History: Laws 1984, ch. 127, § 966; 2020, ch. 9, § 47. article, he or they" and added "Chapter 59A, Article 52 
The 2020 amendment, effective July 1, 2021, in Sub- NMSA 1978, the marshal or the marshal’s deputy, autho- 
section A, added "state fire" preceding the first occurrence rized officer or designated agent". 


of "marshal", and after "compliance with", deleted "this 
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59A-52-21. Administrative appeal of orders and modifications. 


Any person aggrieved by any a of the state fire marshal or the marshal's deputy, Suowrae 
officer or designated agent may appeal to the fire services council within ten days from the date of 
the service of such order. The council shall hear such party within twenty days after receipt of an 
appeal request and shall give not less than ten days' written notice of the hearing. Within fifteen 
days after such hearing, the council’shall file its decision and, unless by its authority the order is 
revoked or modified, the order shall be complied with within the time fixed in the decision, with 
such time to be not less than thirty days. 


History: 1 pat, 1984, ch. “127, § 967; 1998, ch, 108, "commission" and added "fire services council", and sub- 


§ 41; 2020, ch. 9, § 48. stituted each succeeding occurrence of "commission" with 
Cross references. — For rules governing civil actions, "council". 

see Rule 1-001 NMRA et seq. The 1998 amendment, effective January 1, 1999, sub- 
For rules, governing appeals, see Rule 12-101 NMRA et stituted "commission" for "state fire board" in two places; 

seq. ¥ . in the second sentence, deleted “or parties" preceding 
The 2020 amendment, effective July 1, 2021, re- “within twenty" and deleted "(20)" following "days after 

quired the fire’ services council ‘to hear appeals of orders receipt"; substituted "commission" for "state fire board" 

issued by the state fire marshal, and made certain techni- in the last sentence; and made minor stylistic changes 

cal amendments; and after "may appeal to the", deleted . throughout the section. 


59A-52-22. Judicial review of order. 


A person aggrieved by a decision of the state fire marshal may appeal to the district court pursu- 
ant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1984, ch. 127, § 968; 1998, ch. 55, § 69; The 1999 amendment, effective July 1, 1999, substi- 
1999, ch. 265, § 72. tuted "fire marshal" for "fire board" and "Section 39-3-1.1" 
Cross references. — ‘For procedures governing ad- for "Section 12-8A-1". 
ministrative appeals to the district court, see Rule 1-074 The 1998 amendment, effective September 1, 1998, 
NMRA, rewrote this section to the extent that a detailed compari- 
For scope of review of the district court, see Zamora v. Vil- son is impracticable, 


lage of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995). 


59A-52-23. Enforcement of cease and desist orders. 


~ After expiration of time for an administrative appeal, and if no such appeal has been taken, the 
state fire marshal may commence an action in the district court for Santa Fe county to enforce 
the cease and desist order by injunction or other appropriate remedy as the district court may 
adjudge. The fire services council, may likewise commence an action in the district court for Santa 
Fe county to enforce its decision rendered on appeal from the cease and desist order of the state 
fire marshal. 


History: Laws 1984, ch. 127, § 969; 1998, ch. 108, The 1998 amendment, effective January 1, 1999, in- 
§ 42; 2020, ch. 9, § 49. --serted "state fire" in the first sentence and substituted 
The 2020 amendment, effective July 1, 2021, substi- "commission" for "state fire board" in the second sentence. 


tuted "commission" with "fire services council". 


59A-52-24, Penalty for violation of law or rules. 


Violation of any of the provisions of Chapter 59A, Article 52 NMSA 1978 or of any of the rules 
lawfully enacted pursuant to that article shall constitute a misdemeanor for which the punish- 
ment shall be a fine of not more than five hundred dollars ($500), Each day any such violation 
continues shall constitute a separate offense. 


History: Laws 1984, ch. 127, § 970; 2020, ch. 9, § 50. after "provisions of", deleted "this article" and added 
The 2020 amendment, effective July 1, 2021, in the "Chapter 59A, Article 52 NMSA 1978", and after. “any of 
section heading, deleted "regulations" and added "rules", the", deleted "regulations" and added "rules". 
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59A-52-25. Penalty for violation of cease and desist order. 


Any person, firm or corporation that violates any final cease and desist order shall be subject to 
a penalty in the sum of five hundred dollars ($500) for each day such violation continues. The at- 
torney general is empowered to bring a civil suit for the enforcement of this section on the relation 
of the state fire marshal. 


History: Laws 1984, ch. 127, § 971; 2020, ch. 9, § 51. amendments; after "relation of the", added "state fire", 

The 2020 amendment, effective July 1, 2021, removed and after "marshal", deleted "Any penalty collected under 
a provision directing penalties collected to be credited the provisions of this section shall be credited to the fire 
to the fire protection fund, and made certain technical protection fund". 


59A-52-26. Volunteer firefighters; stipend. 


To the extent consistent with the federal Fair Labor Standards Act of 1938 in order to maintain 
volunteer status, a volunteer firefighter may be paid a stipend by a public agency to perform the 
services for which the firefighter volunteered if: 

A. the stipend represents only actual expenses, reasonable benefits or a nominal fee; and 

B. the services are not the same type of services that the volunteer i is employed to perform for 
the same public agency paying the stipend. 


History: Laws 2013, ch. 80, § 1. IV, § 23, was effective June 14, 20138, 90 Haye after the 
Cross references. — For the federal Fair Labor Stan- adjournment of the legislature. 

dards Act of 1938, see 29 U.S.C. § 201 et seq. 
Effective dates. — Laws 2013, ch. 80 contained no ef- 

fective date provision, but, pursuant to N.M. Const., art. 


59A-52-27. Fire services council created; membership. 


A. The "fire services council" is created to advise the state fire marshal's office on fire and 
emergency services policy. The council consists of ten members as follows: 
(1) the presiding officer or designee of each of the: 
(a) New Mexico fire chiefs association; 
(b) fire and emergency managers affiliate of New Mexico counties; 
(c) New Mexico state firefighters association; 
(d) New Mexico emergency medical technician association; 
(e) New Mexico fire marshals association; 
(f) metro fire chiefs association; and 
(g) New Mexico professional fire fighters association; 
(2) one person appointed by the governor; 
(3) one person appointed by the president pro tempore of the senate; and 
(4) one person appointed by the speaker of the house of representatives. 

B. The fire services council shall select from among its members a chair and vice chair, who 
shall serve one-year terms. No member shall serve as chair or vice chair for more than two con- 
secutive years. 

C. The fire services council shall meet as frequently as necessary to conduct business or hold 
hearings but no less than four times per year. A majority of members of the council constitutes a 
quorum, 

D. Council members shall be reimbursed for their per diem and mileage expenses in accor- 
dance with the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. Council members shall 
otherwise serve without compensation. 

E. The fire services council is subject to the Inspection of Public Records Act [Chapter 14, Ar- 
ticle 2 NMSA 1978] and the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. Individual 
members of the fire services council are subject to the Governmental Conduct Act [Chapter 10, 
Article 16 NMSA 1978] and the Financial Disclosure Act [10-16A-1 to 10-16A-8 NMSA 1978]. 
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F. An employee of the state fire marshal's office who-serves as, staff for the fire services council 
shall not reveal to any person, except another council staff person, any requests or statements 
disclosed in confidence by a council member’ except’ ~— this restriction Bisel not: apply to any 
disclosure that is: 

(1) protected pursuant to the Whistleblower Protection ‘Act [10- 160: 1:to 10- 16C- 4 NMSA 
1978]; or 
(2) required by law. 


History: Laws 2020, ch. 9, § 53. Effective dates. — Laws 2020, ch. 9, § 62 made Laws 
2020, ch. 9, § 53 effective July 1, 2021. 


59A-52-27.1. Fire services council; duties. 


The fire services council shall: 

A. review and comment on proposed changes in ts codes and the proposed budget of the state 
fire marshal's office; 

B. consider complaints regarding the performance of the state fire marshal's office and make 
recommendations to the state fire marshal; 

C. provide to the secretary of homeland security and emergency management a recommenda- 
tion on the appointment of the state fire marshal; and 


D. hear administrative appeals of state fire marshal or deputy state fire marshal orders and 
modifications. 7 


History: Laws 2020, ch. 9, § 54. Effective dates. — Laws 2020, ch. 9, § 62 made Laws 
2020, ch. 9, § 54 effective July 1, 2021. 
ARTICLE 53 
Fire Protection Fund 

Sec. Sec. ; 
59A-53-1. Short title. / 59A-53-7. Distribution of fire protection fund. 
59A-53-2. Purpose. 59A-53-8,. Expenditure of fire protection fund money. 
59A-53-2.1. Definitions. 59A-53-9, , Limitations on expenditures. 
59A-53-3, Determination and certification of needs. 59A-53-10. Interest in land for fire stations or substations. 
59A-53-4. Criteria for determination of needs; municipal © 59A-53-11. Vouchers. 

fire department. 59A-53-12, Promulgation of rules. 
59A-53-5. Establishment of fire districts. 59A-53-13. Liability for unauthorized expenditure. 
59A-53-5,1. Maximum amounts to be certified. 59A-53-14. Closure of fire department, 
59A-53-5.2. Appropriations and transfers from the fire 59A-53-15. Repealed, 

protection fund. 59A-53-16, New fire departments, 
59A-53-5.3. Fire station and fire protection services 59A-53-17,, Mutual assistance, 

across jurisdictional lines, 59A-53-18. Fire protection grant fund; created; uses. 


59A-53-6. Appeal and review of determination. 59A-53-19, . Fire protection grant council; duties. 


59A-53-1. Short title. 
Chapter 59A, Article 53 NMSA 1978 may be cited as the "Fire Protection Fund Law". 


History: Laws 1984, ch. 127, § 972; 1989, ch. 312, § 1. 


59A-53-2. Purpose. |” Mb 0% johoermuoll itkdtw somal 


It is the purpose of the Fire»Protection Fund Law to provide for distribution of funds from the 
fire protection fund referred to in Section 59A-6-5 NMSA 1978'to municipalities and to county fire 
districts, in proportion to their respective needs, for use in operation, maintenance and betterment 
of local fire departments, to the end that the hazard of loss by fire and fire insurance rates may be 
reduced and the public safety thereby promoted. 
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History: Laws 1984, ch, 127, §. 973; 1989, ch. 312, § 2; 
2012, ch, 20, § 1., 


‘The 2012 amendment, effective May 16, 2012, incor- © 


porated the defined term "municipality" and aftér "Sec- 
tion 59A-6-5 NMSA 1978 to", deleted "incorporated cities, 


FIRE PROTECTION FUND 


59A-53-4 


ANNOTATIONS 


Legislature intended to specifically delineate ar- 
eas within which the distributed moneys of the fire pro- 
tection fund could be used. 1964 Op. Att'y Gen, No, 64-30. 


towns and villages" and added "municipalities". 


59A-53-2.1. Definitions. 


As used in the Fire Protection Fund Law: 

A. "marshal" means the state fire marshal as further identified in Chapter 59A, Article 52 
NMSA 1978; and 4 

B. "municipality" means an incorporated city, town or village. 


- 


History: Laws 2012, ch. 20, § 2. 
Effective dates, — Laws 2012, ch. 20 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 16, 2012, 90 days after the ad- 
journment of the legislature. 


59A-53-3. Determination and certification of needs. 


A. Annually, on or before the last day of May, the marshal shall consider and determine, in the 
marshal's reasonable discretion, the relative needs of municipalities and county fire districts for 
money in the fire protection fund, based upon the information available to the marshal, and shall 
certify to the state treasurer the names of the municipalities and county fire districts that the 
marshal determines need the assistance of a distribution from the money in the fire protection 
fund, and. the amount required by each, in accordance with the provisions of Chapter 59A, Article 
53 NMSA 1978. In making this determination and certification, the marshal shall consider the 
intent and purpose of that article that no municipality or county fire district shall receive money 
distributed from the fire protection fund merely for the purpose of accumulation when the money 
is not required to accomplish the purposes of that article. 

B, In making a determination and certification of needs, the marshal shall consider and pro- 
vide for any debt obligations of existing or previously existing fire departments or fire districts. 


History: Laws 1984, ch. 127, § 974; 1989, ch. 312, § 3; 
1995, ch. 141, § 24; 2012, ch. 20, § 3. 

Temporary provisions. — Lawa 2017, ch, 1, § 8, effec- 
tive June 16, 2017, provided that:, 

A. In making a determination and certification of 
needs pursuant to Section 59A-53-3 NMSA 1978 and dis- 
tributions pursuant to Sections 59A-53-4:and 59A-53-5.1 
NMSA 1978 for fiscal year 2018, the state fire marshal 
shall coordinate with the department of finance and ad- 
ministration, New Mexico, finance authority, office of the 
state treasurer, New Mexico. municipal league and New 
Mexico association of counties to: 

_ (1) .develop a schedule for making periodic allot. 
ments that takes into consideration documented financial 
hardship of county fire districts and municipalities as a 
result of transitioning from a one-time distribution to pe- 
riodic allotments; 

(2) »ensure that any debt obligations of existing or 
previously existing fire departments or fire districts are 
met on a.timely basis;,, 

(3) ensure the ongoing operations, of. fire depart- 
ments and fire districts by providing technical assistance 
to counties and municipalities on transitioning to an ac- 
crual accounting basis for the fire protection fund; 


(4) submit:the final determination and certification 
of needs and schedule for periodic allotments to the legis- 
lative finance committee by July 1, 2017; and 

(5) by June 30, 2018, ensure that: county fire dis- 
tricts and municipalities have fully transitioned to operat- 
ing on an accrual accounting basis. 

B. In making distributions pursuant to Subsection B 
of Section 29-13-6 and Subsection B of Section 59A-53-7 
NMSA.1978, the state treasurer shall ensure that any 
debt obligations to the New Mexico finance authority are 
met and are in accordance with Section 6-4-6. NMSA 1978. 

C. Nothing in this 2017 act shall be construed to impair 
any debt, obligation pledged for repayment from the law 
enforcement protection fund or the fire protection fund. 

The 2012 amendment, effective May 16, 2012, incor- 
porated the defined terms "municipality" and "marshal"; 
substituted "municipality" for "incorporated cities, towns 
and. villages", and "marshal" for the personal pronouns 
"he", "his", and "him" throughout the section; and deleted 
former Subsection C, which defined the term."marshal'.as 
the state fire marshal. 

The 1995 amendment, effective April 5, 1995, added 
Subsection B, redesignated former Subsection B as Subsec- 
tion C, and made.a minor stylistic change in Subsection A. 


59A-53-4. Criteria for determination of needs; municipal fire department. 

A. In making the determination of needs pursuant to Section 59A-53-3 NMSA 1978, the mar- 

shal shall first determine that each municipality to be certified has maintained an official fire 
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department created by and regulated in accordance with a duly enacted ordinance for a period of 
at least. one year prior to the date of certification,and possesses fire equipment and apparatus in 
serviceable condition to respond to a fire incident. The marshal shall also determine the number 
of fire stations and substations to be certified and shall certify to the state treasurer the amount to 
be distributed to each municipality for the purpose of maintaining each fire station and each sub- 
station, if any, that meets the requirements of the marshal and the requirements of this section. 
Unless adjusted pursuant to Section 59A-53-5.1 NMSA 1978, the amounts distributed in a fiscal 
year for a class insurance rating shall equal the following: 


class» main station substation 
number 1 $ 82,592 $ 30,606 
number 2 77,086 28,780 
number 3 70,919 26,724 4 
number 4 64,751 24,667 
number 5 61,667 22,612 
number 6 58,584 20,555 
number 7 55,501 . 19,5380, 
number 8 52,418 ~ 18,502 © 
number 9 39,058 15,425 
number 10 ' 34,944 none, 


~B, Any municipality may permit its fire department to service an area adjacent and contiguous 
to its corporate limits but within the corporate limits of another municipality or a county; provided 
that the other municipality or county by resolution or law duly adopted or enacted consents to the 
service and to the boundaries of the other area serviced. Before commencement of service, a plat 
showing the geographic limits and boundaries of the additional area to be serviced shall be filed 
with and approved by the marshal. A municipality may apply for fire protection fund eligibility for 
any fire station located within the additional area to be serviced. 
C. Any municipality may apply for fire protection fund eligibility for a fire station located at a 
municipally owned airport, whether located outside or within its corporate limits. 


History: Laws 1984, ch. 127, § 975; 1989, ch. 312, § B. In making distributions pursuant to Subsection 
4; 1996, ch, 40, §-1; 1998, ch. 76, § 1; 2006, ch. 103, § 1; B of Section 29-13-6 and Subsection B of Section 59A- 
2012, ch. 20, § 4. 53-7 NMSA 1978, the state treasurer shall ensure that 

Temporary provisions, — Laws 2017, ch. 1, § 8, effec- any debt obligations to the New Mexico finance authority 
tive June 16, 2017, provided that: are met and are in accordance with Section 6-4-6 NMSA 

A. In making a determination and certification of 1978, 
needs pursuant to Section 59A-53-3 NMSA 1978 and dis- C. Nothing in this 2017 act shall be construed to im- 
tributions pursuant to Sections 59A-53-4 and 59A-53-5.1 ~. pair any debt obligation pledged for repayment from the 
NMSA 1978 for fiscal year 2018, the state fire marshal law enforcement protection fund or the fire protection 
shall coordinate with the department of finance and ad- fund.. 
ministration, New Mexico finance authority, office of the The 2012 amendment, effective May 16, 2012, pro- 
state treasurer, New Mexico municipal league and New vided for municipal fire protection service across juris- 
Mexico association of counties to: dictional lines; in the title, added "municipal fire depart- 

(1) develop a schedule for making periodic allot- ment"; in Subsection A, in the first sentence, after "shall 
ments that takes into consideration documented financial first determine that each", deleted "incorporated", and in 
hardship of county fire districts and municipalities as a the second sentence, after "stations and substations", de- 
result of transitioning froma one-time distribution to pe- leted "located in each municipality"; and added Subsec- 
riodic allotments; tions B and C, 

(2) ensure that any debt obligations of existing or The 2006 amendment, effective May 17, 2006, added 
previously existing fire departments or fire districts are "unless adjusted pursuant to 59A-53-5.1 NMSA 1978" and 
met on a timely basis; increased the amount to be distributed to each’ main sta- 

(3) ensure the ongoing operations of fire 'depart- tion and substation. 
ments and fire districts by providing technical assistance The 1998 amendment, effective May 20, 1998, rewrote 
to counties and municipalities on transitioning to an ac- this section. 
crual accounting basis for the fire protection fund; The 1996 amendment, effective April 30, 1996, sub- 

(4) submit the final determination and certification stituted "determination of needs pursuant to Section 59A- 
of needs and schedule for periodic allotments to the legis- 53-3 NMSA" for "foregoing determination of needs" in the 
lative finance committee by July 1, 2017; and first sentence and substituted new amounts for the main 

(5) by June 30, 2018, ensure that county fire dis- station and substation allocations in the table. 


tricts and municipalities have fully transitioned to operat- . 
ing on an accrual accounting basis. ~ 
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59A-53-5. Establishment of fire districts. 


A. The county commissioners of any county may establish one or more fire districts. The mar- 
shal shall determine the number of fire stations and substations to be certified and shall certify to 
the state treasurer the amount to be distributed to each fire district for the purpose of maintaining 
each fire station and each substation, if any, that meets the requirements of the marshal and the 
requirements of this section. -Unless adjusted pursuant to Section 59A-53-5.1 NMSA 1978, the 
amounts distributed in a fiscal year for a class insurance rating shall equal the following: 


class main station substation 
number 1 $ 82,592 $ 30,606 
number 2 77,086 28,780 
number 3 70,919 26,724 
number 4 64,751 24,667 
number 5 61,667 22,612 
number 6. 58,584 20,555 
number 7 55,501 19,530 
number 8 52,418 18,502 
number 9 39,058 15,425 
number 10 34,944 none. 


B. Additionally, prior to the disbursement of any funds, the following must be established to 
the satisfaction of the marshal: . 

(1) the fire district has maintained an official fire department for a period of at least one 
year, established and governed by appropriate resolution of the board of county commissioners 
and possesses fire apparatus and equipment in serviceable condition to respond to a fire incident; 

(2) , the geographic limits and boundaries of the fire district have:been clearly defined and 
established in a plat showing the geographic limits and boundaries accepted and filed as part of 
the official record of proceedings of the board of county commissioners and a certified copy thereof 
filed with the marshal; and , 

(3) there is available within the geographic limits and oats of the fire district an 
adequate water supply to be used in connection with the firefighting facilities of the fire district. 
_C.. The county commissioners of any county may permit a county fire district to service an area 
adjacent and contiguous to the district but within another county or municipality; provided that 
the county commissioners of the other county or the municipality consent by resolution or law 
duly adopted or enacted to the service and to the boundaries of the other area serviced. Before 
commencement of service, a plat showing the geographic limits and boundaries of the county fire 
district and of the additional area to be serviced shall be filed with and approved by the marshal. 
Any county may apply for fire protection fund eligibility for any fire station located within the ad- 
ditional area to be serviced. 


, History: 1978 Comp., § 59A-53-5, enacted by Laws "board of county commissioners", deleted "of the county 
1989, ch. 312, § 5; 1996, ch. 40, § 2; 1998, ch. 76, § 2; in which the county fire district is located"; in Paragraph 
2006, ch. 103, § 2; 2012, ch. 20, § 5. (2), at the beginning of the sentence, after "the geographic 

Repeals and reenactments. — Laws 1989, ch. 312, limits and boundaries of the", deleted "county"; after "de- 
repealed 59A-53-5 NMSA 1978, as enacted by Laws 1984, fined and established", deleted "by the board of county 
ch, 127, § 976, relating to determination of needs and al- commissioners of the county in which the county fire dis- 
locations, and establishment of independent fire districts, trict is located and" and added "in"; after "geographic lim- 
and enacted a new section, effective July 1, 1990. its and boundaries", deleted "has been"; after "boundaries 

The 2012 amendment, effective May 16, 2012, pro- accepted", deleted "by the board of county commissioners"; 
vided for county fire protection service across jurisdic- and after "proceedings. of the board", added "of county 
tional lines; in the title, after "establishment of" deleted commissioners"; and in Paragraph (3), after "boundaries 
"county"; in Subsection A, in the first sentence, after "es- of the", deleted "county", and after "facilities of the", de- 
tablish one or more", deleted "county" and after "fire dis- leted "county"; and in Subsection C, in the first sentence, 
tricts", deleted "within the county but outside the corpo- after "county fire district", deleted "located in the county"; 
rate limits of any municipality"; in the second sentence, after "within another county", added "or municipality"; af- 
after "stations and substations", deleted "located in each ter other county", deleted "shall" and added "or the mu- 
county fire district"; and after "distributed to each", de- nicipality"; after "consent. by resolution", added "or law"; 
leted "county"; in Subsection B, in Paragraph (1), at the and after "duly adopted", added "or enacted"; deleted the 
beginning of the sentence, deleted "county"; and after former third sentence, which provided that the county 
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59A-53-5.1 


commissioners of either county could terminate service 


with the approval of the marshal; and added the current 
third sentence. 

The 2006 amendment, effective May 17, 2006, pro- 
vided the amounts to be distributed in each fiscal year 
for’a class insurance rating unless adjusted pursuant to 
59A-53-5.1 NMSA 1978 and increased the amount to be 
distributed for each main station and substation. 

The 1998 amendment, effective May 20, 1998, rewrote 
Subsection .A; redesignated former Paragraphs A(1) to 


INSURANCE CODE 


59A-53-5.2 


A(3) as Paragraphs B(1) to B(3), and redesignated the re- 
maining subsections accordingly; and added the introduc- 


_ tory language in Subsection B. 


The 1996 amendment, effective April 30, 1996, in 
Subsection A, inserted "fire district" following "county" in 
two locations and substituted new amounts for main sta- 
tion and substation fire districts in the table; and, in Sub- 
section B, inserted "fire" escgagpes "district" in the second 
and third sentences, 


59A-53-5.1. Maximum amounts to be certified. 


A. For fiscal year 2007 and each fiscal year thereafter, the marshal shall certify a total amount 
equal to the higher of the amount that would be certified pursuant to Sections 59A-53-4 and 59A- 
53-5 NMSA 1978 or an amount to be determined by adding: . 

(1) the total increase in the fire protection fund receipts in the previous fiscal year minus 
the appropriations, from all sources, to the volunteer firefighters retirement fund in the current 


fiscal year; and 


(2) the total distribution pursuant to Sections 59A-53-4 and 59A-53-5 NMSA 1978 for the 


previous fiscal year. 


B. The marshal shall adjust the distributions for each class in proportion to the increase in the 


total distribution. 


History: 1978 Comp., § 59A-53-5.1, enacted by 
Laws 1998, ch. 76, § 3; 2006, ch. 103, § 3. 

Compiler's notes. — The House Appropriations and 
Finance Committee amendments to House Bill 279 (Laws 
1998, ch. 76) inserted a new Section 59A-53-5.1 NMSA 
1978 into the bill, with the caption, "Section 3. A new 
Section 59A-53-5.1 NMSA 1978 is enacted to read:". The 
enrolled and engrossed version of ch. 76 omitted this cap- 
tion, making it appear that this section was enacted as 
part of Section 2 of the act, which amended Section 59A- 
53-5 NMSA 1978. Section 59A-53-5,1 NMSA 1978 has 
been compiled as a separate section rather than as part of 
the amendments to Section 59A-53-5. 

Temporary provisions. — Laws 2017, ch. 1, $8, effec- 
tive June 16, 2017, provided that; 

A. In making a determination and certification of 
needs pursuant to Section 59A-53-3 NMSA 1978 and dis- 
tributions pursuant to Sections 59A-53-4 and 59A-53-6.1 
NMSA. 1978 for fiscal year 2018, the state fire marshal. 
shall coordinate with the department of finance and ad- 
ministration, New Mexico finance authority, office of the 
state treasurer, New Mexico municipal league and New 
Mexico association of counties to: 

(1) develop a schedule for making periodic allot- 
ments that takes into consideration documented financial 
hardship of county fire districts and municipalities as a 
result of transitioning from a one-time distribution to pe- 
riodic allotments; 


(2) ensure that any debt obligations of existing or 
previously existing fire departments or fire districts are 
met on a timely basis; 

(3) ensure the ongoing operations of fire ‘depart- 
ments and fire districts by providing technical assistance 
to counties and municipalities on transitioning to an ac- 
crual accounting basis for the fire protection fund; 

(4) submit the final determination and certification 
of needs and schedule for periodic allotments to the legis- 
lative finance committee by July 1, 2017; and 

(5) by June 30, 2018, ensure that county fire dis- 
tricts and municipalities have fully transitioned to operat- 
ing on an accrual accounting basis. 

B. In making distributions pursuant to Subsection B 
of Section 29-13-6 and Subsection B of Section 59A-53-7 
NMSA 1978, the state treasurer shall ensure that any 
debt obligations to the New Mexico finance authority are 
met and are in accordance with Section 6-4-6 NMSA 1978. 

C, Nothing in this 2017 act shall be construed to im- 
pair any debt obligation pledged for repayment from the 
law enforcement protection fund or the fire protetiion 
fund. © 

The 2006 oniontiiietia: effective May 17, 2006, in Sub- 
section A, changed the fiscal year from 2000 to 2007; de- 
leted the provision that the amount shall not exceed the 
greater of the total distribution pursuant to 59A-53-4 and 
59A-53-5 NMSA 1978 for the previous fiscal year and de- 
leted sacle Lief of" at the beginning of the gemini 0605 


59A-53-5.2. Appropriations and transfers from the HES protection “ter 


fund. 


A. For each fiscal year, the amount to be distributed by the marshal pitvaRaty to Section’ 59A- 
53-4, 59A-53-5 and 59A-53-5.1 NMSA 1978 is appropriated from the fire protection fund to ie 
state fire marshal for the purpose of making the following distributions: . 

(1) the total amount to be distributed during the fiscal year pursuant to Sectioiis 59A- 


53-4, 59A-53-5 and 59A-53-5.1 NMSA 1978; 


(2) the total amount of other appropriations from the fire pege pee fund for the fiscal 


year; 
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(3) onJune 30, 2017, no distribution shall be made to the fire protection grant fund; 
(4) in fiscal years 2019 through 2021, periodic allotments not to exceed forty and two- 
tenths percent of the projected remaining balance in aa: fire protection fund shall be distributed to 


the fire protection grant fund; and 


(5) beginning in fiscal year 2022, periodic aabneetd equaling the total projected remain- 
ing balance in the fire protection fund shall be distributed to the fire protection grant fund. 
B. As of June 30 of each year, the remaining unexpended balance in the fire protection fund 


shall be transferred to the general fund. 


History: Laws 2007, ch. 152, § 1; 2009, ch. 3, § 6; 
2010, ch. 52, § 1; 2011, ch. 164, § 1; 2016 (2nd S.S.), ch. 
1, § 2; 2017, ch. 1, § 5; 2021, ch. 125, § 1. 

The 2021 amendment, effective July 1, 2021, in- 
creased transfers from the fire protection fund to the fire 
protection grant fund; in Subsection A, in the introductory 
clause, after "to the", deleted "superintendent" and added 
"state fire marshal", in Paragraph A(4), after "2019", 
added "through 2021", and added Paragraph A(5); and in 
Subsection B, deleted "On''and added "As of", and after 

"remaining", added "unexpended", 

The 2017 amendment, effective June 16, 2017, tem- 
porarily halted distributions from the fire protection fund 
to the fire protection grant fund, continuing distribu- 
tions again in fiscal year 2019 at the current allocation 
of 40.2 percent of remaining fire protection fund balances, 
and made technical changes; in Subsection A, after "for 
the purpose of making the", added "following"; deleted 
the subsection designation "B" and the introductory sen- 
tence of former Subsection B; in Paragraph A(1), after 


"distributed during the", added "succeeding", and after © 


the semicolon, deleted "and"; in Paragraph A(2), after "fire 
protection fund for the", deleted "succeeding"; added new 
Paragraphs A(3) and A(4); deleted Subsection C, which 


provided for past fiscal years transfers from the fire pro- 


tection fund to the fire protection grant fund, and redes- 


ignated former Subsection D as Subsection B; and in new; . 


Subsection B, after "fire protection fund", deleted “less the 
amount to be transferred on that date pursuant to Sub- 
section C of this section", 

The 2016 (2nd S.S.) amendment, effective October 7, 
2016, ceased the annual increases in the transfers from 


the fire protection fund to the fire protection grant fund; 
in Subsection A, after "fire protection fund to the", de- 
leted "commission" and added "superintendent"; in Para- 
graph C(10), after "2016", added "and on each subsequent 
June 30"; and deleted Paragraphs C(11) through C(19); 
and in Subsection D, after "general fund", deleted "pro- 
vided that no transfer shall be made pursuant to this sub- 
section after June 30,2024", _ 

The 2011 amendment, effective June 17, 2011, de- 
layed increases in distributions from the fire protection 
fund by adding a distribution of thirteen and four-tenths 
percent of the remaining balance on June 30, 2012 and 
delaying each of the remaining distributions by one yéar. 

The 2010 amendment, effective May 19, 2010, 
added Paragraph (5) of Subsection C; in Subsection C(6); 
changed "2011" to "2012"; in Subsection C(7), changed 
"2012" to "2013"; in Subsection C(8), changed "2013" to 
"2014"; in Subsection C(9), changed "2014" to "2015"; in 
Subsection C(10), changed "2015" to "2016"; in Subsec- 
tion C(11), changed "2016" to "2017"; in Subsection C(12), 
changed "2017" to "2018"; in Subsection C(13), changed 
"2018" to "2019"; in Subsection C(14), changed "2019" to 
"2020"; in Subsection C(15), changed "2020" to "2021";in 
Subsection C(16), changed "2021" to "2022"; in Subsec- 
tion C(17), changed "2022" to "2023"; in Subsection C(18), 
changed "2023" to "2024"; and in Subsection D, changed 
"9022" to "9023". 

The 2009 pate ty effective February 6, 2009, 
added Paragraphs (3) and (4) of Subsection C; advanced 
the transfer dates in Paragraphs (5) through (17) by two 
years each; and advanced the date in Subsection D from 
June 30, 2020 to June 30, 2022. 


59A-53-5.3. Fire station and fire Hhotectiie services across 


jurisdictional lines. 


A. Nothing in the Fire Protection Fund Law shall be construed to prohibit fire protection fund 
eligibility to a municipal or county fire station or substation that otherwise meets the require- 
ments of the marshal and the requirements of the Fire Protection Fund Law but is not located 


within the municipality or county. 


B. Nothing in the Fire Protection Fund Law shall be construed to prohibit mutual aid agree- 
ments between municipalities or counties to provide fire protection services across jurisdictional 


lines. 


History: Laws 2012, ch. 20, § 6. 
Effective dates. — Laws 2012, ch, 20 contained no ef- 
fective date provision, but, pursuant to N.M, Const., art. 


IV, § 23, was effective May 16, 2012, 90 days after the ad- 


journment of the legislature. 


59A-53-6. Appeal and review of determination. 


The marshal shall promptly notify each municipality and county fire district affected of the 
marshal's determination of needs, and a municipality or county fire district may appeal from the 
determination of the marshal to the commission, within ten days after the determination of needs. 
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The commission shall review the determination of the marshal in such informal! and summary 
proceedings as it deems proper and shall certify to the state treasurer annually, on or before the 
last day of June, the-results of all appeals from the determinations of the:marshal. The. certifica- 
tion by the commission, or by the marshal if no appeal is taken, shall be final and binding on all 
concerned and not subject to any further review. 


t 


History: Laws 1984, ch,,127, § 977; 1989, ch. 312, § 6; The. 1998 amendment, effective January 1, 1999, 


1998, ch. 108, § 43; 2012, ch. 20, § 7. substituted "an incorporated" for "any" in the first sen- 

The 2012 amendment, effective May 16, 2012, incor- tence, substituted "commission" for "state fire board" in 
porated the defined terms "municipality" and "marshal’; two places, and, in the second sentence, substituted "com- 
substituted "municipality" for "incorporated. cities, towns mission" for "state insurance board" and "it deems" for "it 


and villages" and "marshal" for the personal pronoun may deem". 
"his" throughout the section, , 


59A-58-7. Distribution of fire protection: fund. 


A.. Based on periodic allotments approved by the marshal, the state treasurer shall dist 
ute from the money in the fire protection fund, to each municipality and county fire district, the 
amount that the marshal or the secretary of homeland security and emergency management has 
certified to the state treasurer. Payment shall be made to the treasurer of any municipality and 
to the county treasurer of the county: in which any county fire district i is located for,.credit to the 
county fire district. 

B.. The state treasurer is authorized to redirect a distribution to the New Wrawias finance au- 
thority. in the amount that the marshal or the secretary of homeland security and emergency, 
management, as the case may be, has certified to the state treasurer pursuant to an ordinance or 
a resolution passed by the municipality or county and a written agreement of the municipality or 
county in. which any county fire district is located and the New Mexico finance authority. 

C. ‘In addition to the distributions made pursuant to Subsections A and B of this section, upon 
certification by the marshal that the balance of the firefighters’ survivors fund is less than two 
hundred fifty thousand dollars ($250,000), the state treasurer shall distribute an amount from the 
fire protection fund to the firefighters' survivors fund so'that the balance of the firefighters’ survi- 
vors fund Pat two hundred fifty thousand dollars ($250, 000), ° 


History: Laws 1984, ch. 127, § 978; 1989, ch. 312, § 7; dollars ($250, 000)", and after "equals", deleted "fifty thou- 
1994, ch. 54, § 3; 1996, ch. 28, § 5; 1998, ch. 108, § 44; sand dollars ($50,000)" and added "two hundred fifty 
2007, ch. 149, § 6; 2012, ch. 20, § 8; 2015, ch. 24, § 1; thousand dollars ($250,000)", 


2017, ch. 1, § 6; 2020, ch. 9, § 55. The 2012 amendment, effective May 16, 2012, in Sub- 
The 2020 amend ébie effective July 1, 2021, substi- _ section.A, in the first sentence, after "fire protection fund, 
tuted each occurrence of "public regulation commission" to each", deleted "incorporated", and after "municipality 
with "the secretary of homeland security and emergency and", deleted "to each"; and in the second sentence, after 
management" throughout the section. "treasurer of any", deleted "incorporated". 
The 2017 amendment, effective June 16, 2017, cre-. © The 2007 amendment, effective June 15, 2007, added 
ated a new requirement for the state treasurer to use Subsection C. ) 
periodic allotments approved by the state fire marshal The 1998 amendment, effective January 1, 1999, in 
to distribute money in the fire protection fund, and made Subsection A, deleted "as" preceding "the marshal", substi- 
technical changes; in Subsection A, deleted "Annually on tuted "commission" for "state fire board" and substituted 
or before the last day of July" and added "Based on peri- "has" for "shall have"; and in Subsection B, substituted 
odic allotments approved by the marshal", and after "the "commission" for "state fire board" near the beginning and 
amount that the marshal or the’, added "regulation"; and ‘substituted "has" for "shall have" near the end. 
in Subsection B, after "the amount that the marshal or The 1996 amendment, effective March 4, 1996, in- 
the", added "public regulation", serted "an ordinance or a resolution passed by the munici- 
The 2015 amendment, effective July 1, 2015, provided pality or county and" in Subsection B. 
for increased distributions into the firefighters’ survivors The 1994 amendment, effective May 18, 1994, desig- 
fund; in Subsection A, after "amount", added "that"; in nated the previously undesignated language as Subsec- 
Subsection C, after "less than", deleted "fifty thousand tion A, and substituted "of the county" for "or the county" 
dollars ($50,000)" and added "two hundred fifty thousand in the second sentence thereof; and added Subsection B. 


59A-53-8. Expenditure of fire protection fund money. 


Money distributed from the fire protection fund to a municipality or to a county fire district: . 
A. may be expended only for the: 
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(1) maintenance of its fire department; 
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4 


(2) purchase or refinance of land for its fire stations and nator ie 
(3) -purchase, refinance, construction, maintenance, cg! and operation of its fire stations 


and substations; 


(4) purchase or refinance of fire nde Sport and equipment; 

(5) payment of insurance premiums on fire stations, substations, fire apparatus and equip- 
ment and insurance premiums for injuries or deaths of firefighters as otherwise provided by law; 

(6) payment of fire department emergency medical services, except salaries; and 

(7) payment firefighters’ attendance at fire schools and conventions approved by the 


marshal; 


é 


B. shall not, without approval by the marshal, be expended for any purpose related to: 
(1) “its water supply systems or the improvement or construction of those systems; 
(2) the purchase, rental, installation or maintenance of fire hydrants; or 
(3) any other appurtenance related to the distribution or use of water from its water sup- 


ply system; and 


C. shall not be expended for any BUPHS private or other water system 4a for potable water 


supply. 


History: Laws 1984, ch. 127, § 979; 1989, ch. 312, § 
8; 1994, ch. 53, § 3; 2011, ch. 162, § 1; 2012, ch, 20, § 9; 
2019, ch. 55, § he 

The 2019 ‘amendment. ‘effective June 14, 2019,-autho- 
rized municipalities or county fire districts to use money 
distributed from the fire protection fund to purchase land 
for fire stations and substations, and to refinance costs 
of construction, maintenance, repair and operation of its 
fire stations and substations; in the introductory clause, 
after "county fire-district", deleted "shall"; in Subsection 
A, added "may", added paragraph designation "(1)", Para- 
graph A(2), and paragraph designations "(3)" through 
"(7)", in° Paragraph "A(3), after "purchase,", added "refi- 
nance", in Paragraph A(4), added "purchase or refinance 
of", and after "equipment", deleted "and the financing or 
refinancing thereof the", in Paragraph A(6), added "pay- 
ment of", and after "salaries", deleted the remainder of the 
paragraph, which prohibited money from being expended 
for water supply systems, and in Paragraph A(7), added 


"payment of firefighters’ attendance at"; and added Sub- 


sections B and C, 

The 2012 amendment, effective May 16, 2012, prohib- 
ited the expenditure of funds for water supply systems of 
county fire.districts; in inithe | first sentence, after "fire rhe 
tion fund to", deleted an. incorporated" and added "a"; 
the second sentence, after "water supply systems of" ae 
leted "any incorporated" and added "a"; and after "water 
supply systems of a municipality or", wait "county fire". 

The 2011 amendment, effective July 1, 2011, autho- 
rized the use of the fire protection fund for emergency 
medical services. 

The 1994 aneidiant, effective May 18, 1994, in the 
first sentence, inserted "and the financing or refinancing 


thereof", -and substituted, "stations, substations" for "sta- 
tion, substation" and substituted "deaths" for "death", 


'. ANNOTATIONS 


Fire protection funds cannot be used for salaries 
for "firemen" as such, 1964 Op. Att'y Gen. No. 64-30. 

Payment of employees. — Where a.person is em- 
ployed to maintain, repair or operate fire department or 
its equipment, his payment from moneys distributed from 
the fire protection fund is within the purview of this sec- 
tion.,1964 Op, Att'y Gen. No. 64-30. 

Repair of leased property. — Under former Section 59- 
15-9 NMSA 1978 it was permissible to "repair" leased prop- 
erty, but to "reconstruct" it: would do violence to the authority 
given by the statute. 1964 Op. Att'y Gen, No. 64-30. 

Rental payments. — In view of the strict language 
used by the legislature, recipients of fire protection fund 
money cannot legally expend such money for rental pay- 
ments on leased property. 1964 Op. Att'y Gen. No. 64-30, 

Fire protection funds may not be expended for 
drilling water well to supplement the village water sup- 
ply if the well is connected to such system only for the pur- 
pose of assuring sufficient water for fighting fires. 1961-62 
Op. Att'y Gen, No. 62-95. 

Funds available for drilling water wells. — Un- 
der the provisions of former Section 59-15-9 NMSA 1978 
a village was not precluded from drilling water wells or 
in otherwise obtaining water essential for fire protection 
purposes where the funds utilized for such expenditures 
were obtained from other sources; limitation contained in 
former Section 59-15-9 NMSA 1978 had application only 
insofar as it restricted the use of fire protection funds for 
such purposes. 1961-62 Op. Att'y Gen. No, 62-95. 


59A-53-9. Limitations on expenditures. 


No amount so distributed from the fire protection fund.to a municipality or to any county fire 
district shall be expended in connection with the construction, purchase or equipment of any fire sta- 
_ tion or substation in, addition to, those existing upon. the date of distribution by the state treasurer, 
during the year following such distribution, without the prior written approval of the marshal. 


History: Laws 1984, ch. 127, § 980; 1989, ch. 312, § 9; 
2012, ch. 20, § 10. 

The 2012 amendment, effective May 16, 2012, in- 
corporated the defined term "municipality"; after "fire 


protection fund to", deleted "any ‘aoornarated city, town or 
village’ and added "a municipality". 
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59A-53-10. Interest in land for fire stations or substations. 


Money distributed from the fire protection furid to a ‘municipality or toa county fire district 
may be expended or obligated for the construction of buildings for fire stations or substations 
only if: 

A. the municipality or county fire district proposing to expend or obligate for that purpose 
holds fee simple title, not encumbered by any lien, to the land on which,it proposes to construct 
the building; or 

B. the land is donated-in whole or in. part to the municipality or wad fire district for the 
purpose, and use of fire protection fund money for the construction or location, where the donor 
has reserved right of reversion of the land under stated conditions, if the use of money is approved 


by the marshal in advance and after full investigation and determination that the use would be 


appropriate and reasonable. 


History: Laws 1984, ch. 127, § 981; 1989, ch. 312, § 
10; 2012, ch. 20, § 11; 2019, ch. 55, § 2. 

The 2019 amendment, effective June 14, 2019, re- 
moved a provision prohibiting fire protection funds from 
being awarded to entities having outstanding obligations 
associated with prior fire protection fund awards; in the 
section heading, deleted "Purchase of" and added "In- 
terest in", and deleted "or buildings" and added "for fire 
stations or substations"; in the introductory paragraph, 
deleted "shall be expended or obligated for the purchase 
of land or the coristruction of buildings for fire stations 
or substations unless all obligations previously incurred 
for those purposes and to be paid from money distrib- 
uted from the fire protection fund by the municipality 
or county fire district have been fully paid and satisfied; 
and no amount shall" and added "may", and after "substa- 
tions", deleted "unless" and added "only if"; in Subsection 
A, after "for that purpose", deleted "money distributed 
from the fire protection fund"; after "the building", deleted 
"provided, however, that this provision shall not prohibit 


59A-53-11. Vouchers. 


construction or location of a fire station or substation on", 
and added "or"; and added new subsection, designation 
"B, " 

The 2012 amendment, effective May 16, 2012, incor- 
porated the defined term "municipality" and corrected an 
error regarding the payment of obligations by county fire 
districts; substituted the defined term "municipality" for 

"incorporated cities, towns and villages" throughout the 
section; and after "fire protection fund by the municipality 
or", added "county fire". 


ANNOTATIONS 


Fee simple title. — Recipient of fire protection fund 
moneys must have fee simple title, unencumbered, before 
the moneys can be used to construct buildings. 1964 Op. 
Att'y:Gen. No. 64-30. 

County to hold title to land for fire stations. — It 
is the county, and not the independent fire district, which 
must hold clear title to the land on which fire stations are 
to be constructed. 1980 Op. Att'y Gen. No..80-35, 


A. Amounts so distributed from the fire protection fund to a municipality or to any county fire 
district shall be expended under the direction of the chief of the fire department of the municipal- 
ity or county fire district, upon duly executed vouchers approved as required by law. 

B. Inno event is any amount to be expended for any purpose that does not relate directly to the 
permitted purposes specifically stated in Sections 59A-53-8 and 59A-53-9 NMSA 1978. 


History: Laws 1984, ch. 127, § 982; 1989, ch, 312, § 
11; 2012, ch. 20, § 12. 

The 2012 amendment, effective May 16, 2012, incor- 
porated the defined term "municipality" and corrected an 
error regarding the expenditure of funds by county fire 


59A-53-12. Promulgation of rules. 


districts; in Subsection A} after "fire protection fund to" 


changed "incorporated city, town or village" to "municipal- 
ity"; after "fire department of the", changed "city, town, 
village" to "a municipality"; and after "chief of the fire de- 
partment of the municipality or", added "county fire". 


The marshal has authority to promulgate, modify, amend and revoke from time to time rules, 
including those for mutual aid among and between fire departments; provided that no such 
rules shall allow any fire department to extend its service in any manner that would jeopar- 
dize the fire insurance rates within its municipality or county fire district, as the marshal may 
determine, in the marshal's discretion, to be necessary, advisable or propér to accomplish the 
objectives of the Fire Protection Fund Law. Among other things, these rules shall include, but 
not be limited to, a list of firefighting equipment, apparatus and other items that may properly 
be purchased by a municipality or by any county fire district from funds distributed from the 
fire protection fund, and standards of quality, construction and performance to be met by major 
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firefighting appliances, training requirements, firefighting protective clothing and equipment 
standards, and by fire stations and substations, proposed to be purchased or constructed by a 
municipality or district from money distributed from the fire protection fund, All rules shall 
be filed and published as required by law. Rules of this nature heretofore promulgated by the 
superintendent and now in effect shall continue in effect until hereafter revoked or modified. 
Nothing in this section shall be construed to grant regulatory authority over the Volunteer Fire: 
fighters Retirement Act to the marshal. 


History: Laws 1984, ch, 127, § 983; 1989, ch, 312, § and villages" and "marshal" for the personal pronouns 


12; 2012, ch. 20, § 18. "he" and "his" throughout the section; after "rules", de- 

The 2012 amendment, effective May 16, 2012, incor- leted "and regulations" throughout the section; and in the 
porated the defined terms "municipality" and "marshal"; third sentence, at the beginning of the sentence, substi- 
substituted "municipality" for "incorporated cities, towns tuted "Rules" for "Regulations", 


59A-53-13. Liability for unauthorized expenditure. 


Any person who shall expend, or direct or permit the expenditure of, any money distributed from 
the fire protection fund for purposes not expressly authorized by Chapter 59A, Article 53 NMSA 1978 
or by rules duly promulgated by the marshal pursuant to that article shall be personally liable to the 
state of New Mexico for the full amount of the money wrongfully expended, together with interest 
thereon and costs. An action to recover the amount of any wrongful expenditure may be commenced 
by the attorney general or the district attorney in the county in which the wrongful expenditure was 
made, upon the filing with the officer of a verified statement describing the wrongful expenditure. 


History: Laws 1984, ch. 127, § 984; 1989, ch. 312, § The 2012 amendment, effective May 16, 2012, deleted 
18; 2012, ch. 20, § 14. the reference to regulations and in the first sentence, after 
"or by rules", deleted "and regulations", 


59A-53-14. Closure of fire department. 


A. If any fire department operated by a municipality or county fire district should go out of 
existence or for any reason cease to operate and function for a period of ninety days, title to all 
firefighting equipment and apparatus paid for in whole with distributions from the fire protection 
fund and held by or for the benefit of the fire department shall vest in the marshal and all money 
distributed from the fire protection fund and held by or for the fire department shall revert to the 
fire protection fund. Any person having custody or control of any such firefighting equipment and 
apparatus shall forthwith deliver it as directed by the marshal, and any person having custody 
or control of the money shall forthwith remit it to the state treasurer, who shall again deposit 
the money in the state treasury to the credit of the fire protection fund. An action to recover the 
possession and control of such firefighting equipment and apparatus, or the money, may be com- 
menced by the attorney general or the district attorney in the county in which the equipment 
and apparatus or money are situate upon the filing with the officer of a verified statement of the 
circumstances. 3 

B. Notwithstanding the provisions of Subsection A of this section, money distributed from the 
fire protection fund needed to pay debt service on bonds or other obligations issued by or on behalf 
of a fire department or fire district may be used to pay such debt service, and the marshal and the 
state treasurer shall continue to make distributions from the fire protection fund for and on behalf 
of the fire department or fire district until the bonds or other obligations are paid in full. 


History: Laws 1984, ch, 127, § 985; 1989, ch. 312, § The 2006 amendment, effective May 17, 2006, pro- 
14; 1995, ch. 141, § 25; 2006, ch. 103, § 4; 2012, ch. 20, vided in Subsection A that title to equipment and appa- 
§ 15. ratus paid for in whole with distributions. from the fire 

The 2012 amendment, effective May 16, 2012, incor- protection fund shall vest in the marshal if the district 
porated the defined term "municipality"; in the first sen- ceases to operate. 
tence, after "fire department operated by", deleted "any The 1995 amendment, effective April 5, 1995, desig- 
incorporated city, town or village" and added "a munici- nated the existing provisions as Subsection A and added 
pality"; and after "a municipality or", deleted "by any". Subsection B. 
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59A-53-15. Repealed. 


Repeals, — Laws 2007, ch, 152, § 2 repealed 59A-53-15 s state treasury, effective as 15, 2007, For provisions of 
NMSA 1978, as enacted by Laws 1984, ch. 127, § 986, re- ~ former section, see 2006 NMSA 1978 on NMOneSource 


lating to appropriation of fire protection funds from the .com. 


59A-53-16. New fire departments. 


Whenever the marshal, after the last day of May in any year, determines that a municipality or 
county fire district, operating a new fire department, has met the requirements of Chapter 59A, 
Article 53 NMSA 1978 for the first time, the marshal may certify to the state treasurer the name 
of the municipality or county fire district and the amount required, on the same basis as provided 
in that article, but not to exceed an amount commensurate with the period of time for which such 
pro rata distribution is made; and distribution of the amount certified shall be made as otherwise 


provided in that article. id rorG riilial ei, [fined 
History: Laws 1984,'ch. 127, § 987; 1989, ch. 312, § substituted "municipality" for "incorporated city, town or 

16; 2012, ch. 20, § 16, village" and "city, town or village"; and substituted "the 
The 2012 amendment, effective May 16, 2012, incor- marshal" for the personal pronoun "he", 


porated the defined terms "municipality" and ' ‘marshal 


59A-53-17. Mutual assistance. 


Notwithstanding the provisions of Sections 59A-53-5 and 59A-53-12 NMSA 1978, or any other 
provision of law to the contrary, fire districts may, render assistance to other fire districts, and 
equipment of fire districts may be used outside the district, if the use is authorized by the county 
fire marshal, and the county fire marshal before he authorizes the use, provides for standby equip- 
ment or move-up equipment, so that the assisting district which goes to the aid of another district 
has equipment available from an adjacent district for use in the assisting district in the event of a 
fire in the assisting district. 


History: Laws 1984, ch. 127, § 988; 2006, ch. 103, § 6. | and 59A-53-12 NMSA 1978", and changed phy Beet 
The 2006 amendment, effective May 17,2006,changed _fire districts" to "fire districts". 
"Sections 976 and 983 of this article” to "Sections 59A-53-5 


59A-53-18. Fire protection grant fund; created; uses. 


The "fire protection grant fund" is created in the state treasury. The fund shall consist of trans- 
fers, distributions, appropriations, gifts, grants, donations and bequests made to the fund. Income 
from the fund shall be credited to the fund, and money in the fund shall not revert or be trans- 
ferred to any other fund at the end of a fiscal year. Money in the fund is appropriated to the fire 
protection grant council for the purposes of making distributions approved by the council for the 
critical needs of municipal fire departments and county fire districts. Expenditures from the fund 
shall be made on warrant of the secretary of finance and administration pursuant to vouchers 
signed by the marshal. 


History: Laws 2006, ch. 108, § 7; 2012, ch. 20, § 17; The 2017 amendment, effective June 16, 2017, re- 
2017, ch. 1, § 7; 2021, ch. 125, § 2.) - ' ‘quired that balances in the fire protection grant fund 

The 2021 amendment, effective July 1, 2021, provided revert to the general fund at the end of each fiscal year; 
that income from the fire protection grant fund shall be and in the third sentence, deleted "Income from the fund 
credited to the fire protection grant fund, and provided shall be credited to the fund, and", after "Money in the 
that money in the fire protection grant fund shall not re- fund shall", deleted "not", and ‘after "revert", deleted “or 
vert at the end of a fiscal year; and after "bequests made be transferred to any other" and added "to the general". 
to the fund", added "Income from’the fund shall be‘cred- The 2012 amendment, effective May 16, 2012, cor- 
ited to the find: and", after "money in the fund shall", rected the reference to municipal fire departments, and 
added "not", after "revert", added "or be transferred", and in the third sentence, after "critical needs of municipal", 
after "to", deleted "the general" and added "any other". added "fire departments". ionic sae 2» 
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59A-53-19. Fire protection grant council; duties. 


A. The "fire protection grant council" is created. The council consists of: 

(1) arepresentative of the New Mexico municipal league; 

(2) arepresentative of the New Mexico association of counties; 

(3) two members appointed by the fire services council, who shall serve at the pleasure of 
the council; ) 

(4) three members, one from each congressional district, appointed by the governor who 
shall serve at the pleasure of the governor; and 

(5) the marshal, who shall serve as a nonvoting advisory member. The council shall elect a 
chair and vice chair from its membership. 

B. The public members are entitled to receive per diem and mileage as provided in the Per 
Diem and Mileage Act and shall receive no other compensation, perquisite or allowance. 

C, The council shall develop criteria for assessing the critical needs of municipal fire depart- 
ments and county fire districts for: 

(1) fire apparatus and equipment; 

(2) communications equipment; 

(3) equipment for wildfires; 

(4) fire station construction or expansion; 

(5) equipment for hazardous material response; 

(6) stipends for volunteer firefighters; and 

(7) recruiting and retention programs for volunteer firefighters. 

D. Applications for grant assistance from the fire protection grant fund shall be made by fire 
districts to the council.in accordance with the requirements of the council. Using criteria devel- 
oped by the council, the council shall evaluate applications and prioritize those applications most 
in need of grant assistance from the fund. To the extent that money in the fund is available, the 
council shall award grant assistance for those prioritized applications. 

EK. In awarding grant assistance, the council may require conditions and ep etn necessary 
to ensure that the money is expended in the most prudent manner. 

F. When considering applications for grant assistance to pay stipends to volunteer firefighters, 
the council shall: 

(1) ensure the proposed stipends will comply with the federal Fair Labor Stanttards Act of 
1938 and United States department of labor requirements for maintaining volunteer status; 

(2) require a basic level of training before a volunteer may receive a stipend; 

(3) consider whether the fire district requires a service commitment from its volunteer 
firefighters in exchange for stipends; and 

(4) weight the applications against other criteria or requirements determined by the pyar 


History: Laws 2006, ch. 108, § 8; 2009, ch. 266, § 1; Subsection A, in the introductory paragraph, after "cre- 
2010, ch. 69, § 1; 2012, ch: 20, § 18; 2018, ch. 74, § 34; ated", deleted "Subject to the requirements of Subsection 


2020, ch. 9, § 56; 2021, ch. 125, § 3. B of this section", in Paragraph A(3), after "appointed by 
Cross references. — For the federal Fair Labor Stan- the", deleted "public regulation commission who shall 
dards Act of 1938, see 29 U.S.C. § 201 et seq. serve at the pleasure of the commission" and added "fire 
The 2021 amendment, effective July 1, 2021, removed services council, who shall serve at the pleasure of the 
the requirement that stipends for volunteer firefighters council"; and deleted former Subsection B and redesig- 
be provided only in underserved areas, and required that nated the succeeding subsections accordingly. 
the fire protection grant council assess the need for re- The 20138 amendment, effective March 29, 2013, pro- 
cruiting and retention programs for volunteer firefight- hibited members of the fire protection grant council from 
ers; in Subsection C, Paragraph C(6), after "firefighters", being a member or employee of the office of superinten- 
deleted "in underserved areas", and added Paragraph « dent of insurance; and in Subsection B, after "member", 
C(7); and in Subsection F, in the introductory clause, after added "or employee", after "public regulation commission 
"firefighters", deleted "in underserved areas", and deleted or the", added "office of", and after "insurance", deleted "or 
former Paragraph F(1) and redesignated former Para- any other employee of the commission". 
graphs F(2) through F(5) as Paragraphs F(1) through The 2012 amendment, effective May 16, 2012, cor- 
F(4), respectively. rected the reference to municipal fire departments, and in 
The 2020 amendment, effective July 1, 2021, revised Subparagraph D, in the introductory sentence, after "criti- 
the composition of the fire protection grant council, and cal needs of municipal", added "fire departments". 
removed a provision prohibiting members or employees The 2010 amendment, effective’ May 19,.2010, in 
of the public regulation commission and the superinten- Subsection C, after "The public members", deleted "shall" 
dent of insurance from being appointed to the council; in and added "are entitled to"; in Subsection D, added the 
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paragraph designations; in Subsection D(5), changed "o 

to "and"; added Subsection D(6); and added Subsection I 
The 2009 amendment, effective June 19, 2009, in , 

Subsection B, after "employee of the commission” deleted 


INSURANCE CODE 


59A-54-3 


"or an active member.of a municipal fire department or a 
county fire district". — 


ARTICLE 54 


Medical Insurance Pool 


Sec, +) | 
59A-54-1, 
59A-54-2, 
59A-54-3. 
59A-54-4, 
59A-54-5. 


Short title. 
Purpose. 
Definitions, 
Pool created; board. 
Plan of operation, 
59A-54-6. Notice of pool. 
59A-54-7, Board; powers and duties. 
59A-54-7.1. Prescription drug program; cost-sharing. 
59A-54-7.2. Expansion of programs pursuant to federal 
law. 
59A-54-8. Examination. 
59A-54-9. Policy forms. 
_59A-54-10. Assessments. 


59A-54-1. Short title. 


Sec. 


59A-54-11. 
59A-54-12, 
59A-54-13. 
59A-54-14, 


» B9A-54-15, 


59A-54-16. 
59A-54-17, 
59A-54-18, 
59A-54-19. 
59A-54-20. 
59A-54-21, 


Pool administrator; selection; duties. 

Eligibility; policy provisions, 

Benefits. 

Deductibles; coinsurance; maximum out- of- 
pocket payments. 

Dependent family member required cover- 
age; employer responsibilities. 

Pool policy. 

Rules, 

Collective action. 

Rates; standard risk rate. . 

Benefit payments reduction, 

Exemption. 


Chapter 59A, Article 54 NMSA 1978 may be cited as the "Medical Insurance Pool Act". Any 
reference in any law, rule, division bulletin or other legal document to the Comprehensive Health 
Insurance Pool Act shall be deemed to refer to the Medical Insurance Pool Act. 


History: 1978 Comp., § 59A-54-1, enacted by Laws 
1987, ch. 154, § 1;':2001, ch. 352, § 1. 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "Chapter 59A, Article 54 NMSA 1978" for "This 
article", substituted "Medical Insurance Pool Act" for 
"Comprehensive Health Insurance Pool Act", and added 
the second the second sentence. 


59A-54-2. Purpose. 


ANNOTATIONS 


Law reviews. — For annual survey of New Mexico i in- 
‘surance law, see 19 N.M.L. Rev. 717 (1990). 


The purpose of the Medical Insurance Pool Act is to provide access to-health insurance. cover- 
age to all residents of New Mexico who are denied adequate health i insurance and. are considered 


uninsurable. 


History: 1978 Comp., § 59A-54-2, enacted by Laws 
1987, ch. 154, § 2; 2001, ch. 352, § 2. 


59A-54-3. Definitions. 


As used in the Medical Insurance Pool Act: 
A, 
B. 
suant to: 
(1) 
(2) 
(3) 
(4) 
ant to Section 1928 of that title; 
(5) 10 USCA Chapter 55; 


a group health plan; 
health insurance coverage; 
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The 2001 amendment: effective June 15, 2001, sub: 
stituted "Medical Insurance Pool Act" for "Comprehensive 
Health: Insurance Pool Abt: A wi 


"board" means the board of directors of the pool; 
"creditable coverage" means, with respect to an individual, coverage of the individual pur- 


Part A or Part B of Title 18 of the Social Security Act; a 
Title 19 of the Social, Security Act except COVSTABE consisting solely of benefits A PUESUT 


© 2022 State of New, Mexico. New, Mexico Compilation Commission. All rights reserved, 


59A-54-3 MEDICAL INSURANCE POOL 59A-54-3 


(6). the Medical Insurance Pool Act; 

(7) ahealth plan offered pursuant to 5 USCA Chapter 89; 

(8) -a public health plan as defined in federal regulations; or ~~ 

(9) a health benefit plan offered pursuant to Section 5(e) of the foduirct Peace Corps Act; 

C. "federally defined eligible individual" means an individual: 

(1). for whom, as of the date on which the individual seeks coverage guide the Medical 
Insurance Pool Act, the aggregate of the periods of creditable coverage is eighteen or more months; 

(2) whose most recent prior creditable coverage was under a group health plan, govern- 
mental plan, church plan or health insurance coverage, as those plans or coverage are defined in 
Section 59A-23E-2 NMSA 1978, offered in connection with that plan; 

(3) who is not eligible for coverage under a group health plan, Part A or Part B of Title 18 
of the Social Security Act or a state plan under Title 19 or Title 21 of the Social:Security Act or a 
successor program and who does not have other health insurance coverage; 

(4). with respect to whom the most recent coverage within the period of aggregate credit- 
able coverage was not terminated based on a factor relating to nonpayment of premiums or fraud; 

(5) who, if offered the option of continuation of coverage under a continuation provision 
pursuant to the Consolidated Omnibus Budget Reconciliation Act of 1985 or a similar state pro- 
gram, elected this coverage;and 

(6) who has exhausted continuation coverage under this provision or program, if the ‘fi 
vidual elected the continuation coverage described in Paragraph (5) of this, subsection; 

D.. “health care facility" means an entity providing health care services that is licensed by the 
department of health; 

E. “health care services" means services or products included in.the furnishing to an individual 
of medical care or hospitalization, or incidental to the furnishing of that care or hospitalization, 
as well as the furnishing to a person of other services or products for the purpose of preventing, 
alleviating, curing or healing human illness or injury; 

F, "health insurance" means a hospital and medical expense-incurred policy; nonprofit health 
care service plan contract; health maintenance organization subscriber contract; short-term, ac- 
cident, fixed indemnity or specified disease policy; disability income contracts; limited benefit 
insurance; credit insurance; or as defined by Section 59A-7-3 NMSA 1978. "Health insurance" 
does not include insurance arising out of the Workers' Compensation Act -[52-1-1 NMSA 1978] 
or similar law, automobile medical payment insurance or insurance under which benefits are 
payable with or without regard to fault and that is required by law to,be contained in a liability 
insurance policy; 

G,. "health maintenance organization" means:a person. who provides, at a minimum, either 
directly or through contractual or other arrangements with others, basic health care services to 
enrollees on a fixed prepayment basis and whois responsible for the availability, accessibility and 
quality of the health care services provided or ee or|as defined ‘ag Subsection M of Sec- 
_ tion 59A-46-2,NMSA 1978; 

H, "health plan" means an arrangement by wéhiate persons, inckuding dHpendesits or apa diol cov: 
ered or making application to be covered under the pool have access to hospital and medical benefits 
or reimbursement, including group or individual insurance or subscriber contract; coverage through 
health maintenance organizations, preferred provider organizations or other alternate delivery sys- 
tems; coverage under prepayment, group practice or individual practice plans; coverage under unin- 
sured arrangements of group or group-type contracts, including employer self-insured, cost-plus or 
other benefits methodologies not involving insurance or not subject to New Mexico premium taxes; 
coverage under group-type contracts that are not available to the general public and can be obtained 
only because of connection with a particular organization or group; and coverage by medicare or 
other governmental benefits, "Health plan" includes coverage through health insurance; 

I, "insured" means an individual resident of this. state who is eligible to receive benefits from 
an insurer or other health plan; 

J. "insurer" means an insurance company abiorwad to transact health i insurance business in 
this state, a nonprofit health care plan, a health maintenance organization and self-insurers not 
subject to federal preemption, "Insurer" does not include an insurance company that is licensed 
under the Prepaid Dental Plan Law [59A-48-1 NMSA 1978] or a company that is solely engaged in 
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INSURANCE CODE ' 


59A-54-4 


the sale of dental insurance and is licensed not under that act, but under another PECRHSEE of the 


Insurance Code [59A-1-1 NMSA 1978]; 


K. "medicare" means coverage under Part A or- Part B of Title 18 of the Social Security Act, as 


amended; 


L. "pool" means the New Mexico medical insurance pool; 

M. "preexisting condition" means'a physical or mental condition for which medical advice, 
medication; diagnosis, care or treatment was recommended for or received by an applicant within 
six months before the effective date of coverage, except that pregnancy is not considered a preex- 
isting condition for a federally defined eligible individual; and 

N. "therapist" means a licensed physical, occupational, speech or respiratory therapist. 


History: 1978 Comp., § 59A-54-3, enacted by Laws 
1987, ch. 154, § 3; 1991, ch. 200, § 1; 1993, ch. 118, § 1; 
1997, ch. 248, § 32; 1998, ch. 41, § 25; 2001, ch. 352, § 3; 
20083, ch. 395, § 1; 2008, ch. 88, § 1. 

Cross references. — For Titles 18 and 19 of the fed- 
eral Social Security. Act, see 42 U.S.C.S. § 1395 et seq, and 
42 U.S.C. § 1396 et seq., respectively. 

For Section 5(e) of the federal Peace Corps Act, see 22 
U.S.C. § 2504(e). 

For COBRA continuation provision, see 29 U.S.C, § 1161 
et seq, ; 

The 2008 amendment, effective May 14, 2008, in Sub- 
section B, deleted medical care programs of the Indian 
health service or of an Indian nation, tribe or pueblo; in 
Paragraph (2) of Subsection C, added the reference to Sec- 
tion 59A-23E-2 NMSA 1978; and in Subsection M, pro- 
vided that pregnancy is not a preexisting condition for a 
federally defined eligible individual. 

The 2008 amendment, effective June 20, 2003, added 
Subsection C; redesignated former Subsections C to K as 
present Subsections D to L; added Subsection M and re- 
designated former Subsection L as Subsection N. 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "Medical Insurance Pool Act" for "Comprehen- 
sive Health Insurance Poo! Act" in the introductory lan- 


guage and in Paragraph B(7); and substituted "medical , 


59A-54-4. Pool created; board.: 


insurance pool" for "comprehensive health insurance pool" 
in Subsection K. 
The 1998 amendment, effective March 6, 1998, redes- 


' ignated former Subsections B to J as Subsections C to K 


and added Subsection B;in Subsection E, inserted "insur- 
ance;" near the middle;and made minor stylistic changes; 
and rewrote Subsections J and K. 

The 1997 amendment, effective April 11, 1997, substi- 
tuted "Health insurance" for "The term" at the beginning 
of the last sentence in Subsection D, substituted "Subsec- 
tion M" for "Subsection F" at the end of Subsection E, sub- 
stituted "Health Plan" for "The term" in the last sentence 
in Subsection F, and deleted "42 USC 1395 et Seq." in Sub- 
section I, 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "department of health" for "health and environment 
department" in Subsection B; added the second sentence 
in Subsection H; and deleted "the department of" preced- 
ing "insurance" in Subsection K, 

The 1991 amendment, effective June 14, 1991, substi- 
tuted "health insurance" for "accident and sickness insur- 
ance" in Subsection H; deleted former Subsection J, which 
defined "plan of operation"; redesignated former Subsec- 
tions K to M as Subsections J to L; and made minor stylis- 
tic changes in Subsections B and D. 


A. There is created a nonprofit entity to be known as the "New Mexico medical insurance pool". 
All insurers shall'organize and remain members of the pool as a condition of their authority to 
transact insurance business in this state. The board is a governmental entity for purposes of the 
Tort Claims Act [41-4-1 NMSA 1978]: 

B. The superintendent shall, within sixty days after the effective date of the Medical Insurance 
Pool Act, give notice to all insurers of the time and place for the initial organizational meetings of 
the pool. Each member of the pool shall be entitled to one vote in person or by proxy at the orga- 
nizational meetings, 

C. The pool shall operate subject to the supervision and ait Rit of the board. The board shall 
consist of the superintendent or his designee, who shall serve as the chairman of the board, four 
members appointed by the'members of the pool and six members appointed by the superinten- 
dent. The members appointed by the superintendent shall consist of four citizens who are not pro- 
fessionally affiliated with an insurer, at least two of whom shall be individuals who are insured by 
the pool, who would qualify for pool coverage if they were not eligible for particular group coverage 
or who are a parent, guardian, relative or spouse of such an individual, The superintendent's fifth 
appointment shall be a representative of a statewide health planning agency or organization. The 
superintendent's sixth appointment shall be a representative of the medical community. 

D. The members of the board appointed by the members of the pool shall be appointed for ini- 
tial terms of four years or less, staggered so that the term of one member shall expire on June 30 
of each year. The members of the board appointed by the superintendent shall-be appointed for 
initial terms of five years or less, staggered so that the term of one member expires on June 30 of 
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each year. Following the initial terms, members of the board shall be appointed for terms of three 
years. If the members of the pool fail to make the initial appointments required by this subsec- 
tion within sixty days following the first organizational meeting, the superintendent shall make 
those appointments. Whenever a vacancy on the board occurs, the superintendent shall fill the 
vacancy by appointing a person to serve the balance of the unexpired term. The person appointed 
shall meet the requirements for initial appointment to that position. Members of the board may 
be reimbursed from the pool subject to the limitations provided by the Per Diem and Mileage Act 
[10-8-1 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 

E. The board shall submit a plan of operation to the superintendent and any amendments to it 
necessary or suitable to assure the fair, reasonable and equitable administration of the pool. 

F. The superintendent shall, after notice and hearing, approve the plan of operation, provided 
it is determined to assure the fair, reasonable and equitable administration of the pool and pro- 
vides for the sharing of pool losses on an equitable, proportionate basis among the members of the 
pool. The plan of operation shall become effective upon approval in writing by the superintendent 
consistent with the date on which coverage under the Medical Insurance Pool Act is made avail- 
able. If the board fails to submit a plan of operation within one hundred eighty days after the ap- 
pointment of the board, or any time thereafter fails to submit necessary amendments to the plan 
of operation, the superintendent shall, after notice and hearing, adopt and promulgate such rules 
as are necessary or advisable to effectuate the provisions of the Medical Insurance Pool Act. Rules 
promulgated by the superintendent shall continue in force until modified by him or superseded by 
a subsequent plan of operation submitted by the board and approved by the superintendent. 

_G, -Any reference in law, rule, division bulletin, contract or other legal document to the New 
Mexico comprehensive health insurance pool shall be deemed to refer to the New Mexico medical 
insurance pool. 


History: 1978 Comp., § 59A-54-4, enacted by Laws 
1987, ch. 154, § 4; 1991, ch. 200, § 2; 2001, ch. 352, § 4; 
2008, ch. 395, § 2. 

The 2008 amendment, effective June 20, 2003, in Sub- 
section C, substituted "six" for "five" preceding "members 
appointed by", deleted the second sentence which read: 
"The members appointed by the members of the pool shall 
consist of one representative of ‘a nonprofit health care 
plan one representative of a health maintenance organi- 
zation and two representatives of other types of members 
of the pool", and added the last sentence. 

The 2001 amendment, effective June 15, 2001, in 
Subsection A, substituted "medical insurance pool" for 
"comprehensive health insurance pool" and deleted "of 
the pool" following "The board"; substituted "Medical In- 
surance Pool Act" for "Comprehensive Health Insurance 
Pool Act" in Subsections B and F; deleted "of directors" 


59A-54-5. Plan of operation. 


following "appointment of the board" in Subsection F; and 
added Subsection G. 

The 1991 amendment, effective June 14, 1991, added 
the last sentence in Subsection A; in Subsection C, substi- 
tuted "representatives of other types of members of the 
pool" for "members who are members of the pool" at the 
end of the third sentence and substituted the final two 
sentences for a sentence which read "The members ap- 
pointed, by the superintendent shall consist of four citi- 
zens who are not professionally affiliated with an insurer, 
at least two of whom shall be individuals reasonably 
expected to qualify for coverage under the plan or the 
parent or spouse of such an individual and a represen- 
tative of statewide health planning"; and, in Subsection 
D, substituted the fifth sentence for "The superintendent 
shall appoint a qualified person to fill a vacancy on the 
board for the balance of the unexpired term," and added 
the sixth sentence. 


The plan of operation submitted by the board to the superintendent shall: 

A. establish procedures for the handling and accounting of assets and money of the pool; 

B. establish regular times and places for meetings of the board; 

C. establish procedures for records tobe kept of all financial transactions and for annual fiscal 


reporting to the superintendent; 


D. contain additional provisions necessary and proper for the execution of the powers and du- 
ties of the pool; 

E. establish procedures for the. collection of assessments from all members of the pool to pro- 
vide for claims paid under the plan and for administrative expenses incurred or estimated to be 
incurred during the period for which the assessment is made; 

F. establish the amount of assessment pursuant to Section 59A-54-10 NMSA 1978 that shall 
be imposed annually at the end of each calendar year and that shall be due and payable within 
thirty days of the receipt of the assessment notice; 
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Gi’ establish procedures for the selection of an administrator in accordance with pre 59A- 


54-11.NMSA 1978; 


‘Hi: develop and implement a program to publicize the dein Spek of the plan, the eligibility require- 
ments and procedures for enrollment in the plan and to maintain public awareness of the plan; and 
I; cestablish:penalties for noncollection of assessments from pool mem gal 


History: 1978 ean » § 59A-54-5, enacted by Laws 
1987, ch. 154, § 5; 1991, ch. 200, § 3. 

The 1991 amendment, Baseite June 14, 1991, sub- 
stituted "established re ae for the selection of" for 


59A-54-6. Notice of pool. | 


"select! 2 at the beginning of Subsection G and made minor 


stylistic changes in Subsection F, 


A. Every insurer shall aleeaas a notice and an application for coverage by the pool to any per- 


son who receives: 


(1) a rejection of coverage for’ Hearn insurance or health care services; © 
(2) ‘a notice that the rate for health insurance or coverage for health care services provid 


will exceed the rates of a pool policy; 


_ (8) a notice of reduction or limitation of coverage, including a restrictive adty from an in- 
surer if the effect of the reduction or limitation is to substantially reduce coverage compared to the 
coverage available to a person considered a standard risk for the type of coverage provided by the 


plan; or 


rier or the covered individual. 


(4) atermination of coverage for health i insurance or health care services by either the car- 


B. The notice required by Subsection A of this section shall state that the person is eligible to 
apply for health insurance provided by the pool. Application for the health insurance shall be on 
forms prescribed by the board and made available to all insurers, 


History: 1978 Comp., § 59A-54-6, enacted by Laws 
1987, ch. 154, § 6; 1991, ch. 200, § 4; 2021, ch. 108, § 31. 
The 2021 amendment, effective July 1, 2021, included 
"termination of coverage" as a reason an. insurer must 
provide their previously covered member with notice of, 
and an application for, coverage by the medical insurance 


pool; and in Subsection A, deleted "Commencing Septem- 
ber 1, 1987; and added Paragraph A(4). 

The 1991 amendment, effective June 14, 1991, de- 
leted former Subsection C, which read "A copy of the no- 
tice required by Subsection A of this section shall be sent 
to the board". 


59A-54-7,. Board; powers and duties. 


The board shall have the general powers and authority granted under the laws of this state to 
insurance companies licensed to transact health insurance business. In addition, the board shall 
have the specific authority to: 

A. enter into contracts as are necessary or proper ‘é carry out the provisions and purposes of 
the Medical Insurance Pool Act, including the authority, with the approval of the superintendent, 
to enter into contracts with similar pools of other states for the joint performance of common ‘ad- 
ministrative functions or with persons or other organizations for the performance of administra- 
tive functions. The pool shall comply with the Procurement Code pat 1-28 NMSA 1978], exCEDE as 
otherwise provided in the Medical Insurance Pool Act; 

B. sue or be sued, including taking any legal action as necessary to avoid the payment of im- 
proper claims against the pool or the coverage provided by or through the pool; 

C. establish appropriate rates, rate schedules, rate adjustments, expense allowances, agent 
referral fees, claim reserve formulas and any other actuarial functions appropriate to the opera- 
tion of the pool. Rates and rate schedules may be adjusted for appropriate risk factors such as 
age and area variation in claim costs and shall take into consideration Beit iais ac factors i in 
accordance with established actuarial underwriting practices; 

D, assess members of the pool in accordance with the provisions of the Medical Insurance 
Pool Act and make initial and interim assessments as may be reasonable and necessary for the 
organizational or interim operating expenses of the pool. Interim assessments shall be credited 
as offsets against any regular assessments due following'the close of the calendar year. Interim 
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assessments may include anticipated expenses of the next year that the board aenpireneans are rea- 
sonable and necessary for the operating expenses of the pool; 

E. issue policies of insurance in accordance with the requirements of ria Medical Insurance 
Pool Act; . Bi 

F. issue a policy of insurance, in lirabeintn with the feguitements of the Medical Insurance 
Pool Act, for a small group that is formed voluntarily through an employer, association, coopera- 
tive, mutual alliance or other organization; provided, however, that an employer group may not 
have more than fifty persons; 

G. appoint appropriate legal, actuarial and other committees as necessary to provide technical 
assistance in the operation of the pool, policy and other contract design and any other function 
within the authority of the pool; and . 

H. conduct periodic audits to assure the general accuracy of the financial data submitted to the 
pool. The board shall cause the pool to have an annual audit of its operations by an independent. 


certified public accountant. 


History: 1978 Comp., § 59A-54-7, enacted by Laws 
1987, ch. 154, § 7; 1991, ch. 200, § 5; 2001, ch. 352, § 5; 
2005, ch. 294, § 1. 

The 2005 amendment, effective June 17, 2005, added 
Subsection F to provide that board has authority to issue 
a policy of insurance for a small group. 


The 2001 amendment, effective June 15, 2001, sub- 
stituted "Medical Insurance Pool Act" for "Comprehensive 
Health Insurance Pool Act" in Subsections A, D and E; 
and in Subsection D, substituted "Interim assessments" 
for "Interim expenses" and added the last sentence, 

The 1991 amendment, effective June 14, 1991, added 


the second sentence in Subsection A. 


59A-54-7.1. Prescription drug program; cost-sharing. 


A. The board may establish a prescription drug program, in whole or in part, including a pilot 
or phase-in program, to offer selected eligible persons the ability to purchase prescription drugs. 
The board may establish varying levels of eligibility and cost-sharing criteria as needed for se- 
lected eligible persons and, if established, shall ensure that cost-containment mechanisms are 
included in the program. 

B. The board may establish the cost-sharing amounts payable by a person enrolled in the pre- 
scription drug program, including the premium, deductible, coinsurance, co-payment and other 
out-of-pocket expenses. 

C. If the board establishes a prescription drug program, the board shall establish the assess- 
ments pursuant to Section 59A-54-10 NMSA 1978. 

D. If the board establishes a prescription drug program, the assessment for a pool member 
shall be determined in the same manner as provided in this section provided that a pool member 
shall be allowed a fifty percent credit for the prescription drug program assessment on the pre- 
mium tax return for that member. 

E. The board may issue a pool prescription drug program benefit policy for a person who is over 
the age of sixty-five and unable to purchase or is ineligible for a similar prescription drug program. 
The board may issue a pool prescription drug program benefit policy for a person who is eligible for 
a state-funded or state-operated low-income pharmacy benefit program. 

F. Ifthe board establishes a prescription drug program, the board shall cooperate with other 

state and federal prescription drug initiatives. 


art. IV, § 23, was effective June 20, 2003, 90 days after 
adjournment of the legislature. 


History: Laws 2008, ch. 396, § 1. 
Effective dates. — Laws 2003, ch. 396 contained no.. 
effective date provision, but, pursuant to N.M. Const., 


59A-54-7.2. Expansion of programs pursuant to federal law. 


The board may: 

A. establish a health plan to offer selected eligible individuals the ability to purchase or 
enroll ina program pursuant to federal law that provides expanded coverage for state high-risk 
pools; | 

B, establish eligibility and coverage criteria as needed for selected eligible individuals; 
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CG; establish the cost-sharing amounts payable by a selected’eligible individual enrolled in the 
health plan, including the premium, es aetna coinsurance, co-payment or other out-of-pocket 
expenses; and 

D. participate with and receive fandine from any fodaieal agency dJonigaaiedd to aiimininhted ex- 
panded coverage programs for state high-risk pools. 


History: Laws 2010, ch. 92, § i : Emergency clause. — Laws 2010, ch. 92, § 2 contained 
an emergency clause and was approved March 8, 2010. 


59A-54-8.. Examination. 


The pool shall be subject to and responsible for examination by the superintendent. Not later 
than June 1 of each year, the board shall submit to the superintendent an audited financial report 
for the preceding calendar year in a form approved by the superintendent. 


History: 1978 Comp., § 59A-54-8, enacted by Laws the medical insurance pool must submit to the office of 
1987, ch. 154, § 8; 2021, ch. 108, § 32. superintendent of insurance an audited financial report; 
"The 2021 ‘Amendment, effective July 1, 2021, changed and after "Not later than", changed "March 1" to “June 1”. 


the date, from March 1 to June 1 of each year, by when 


59A-54-9. Policy forms. 


All policy forms issued by the pool shall conform in substance to prototype forms developed by 
the pool and shall be filed with and approved by the superintendent before they are issued. 


History: 1978 Comp., § 59A-54-9, enacted by Laws effective date of the coverage applied for, has coverage 
1987, ch. 154, § 9; 1991, ch. 200, § 6. substantially equivalent to a pool policy as an insured or 

The 1991 amendment, effective June 14, 1991, de- covered dependent or who would be eligible for that cover- 
leted the former second sentence, which read."The pool age if he elected to obtain it". 


shall not issue a pool policy to any individual who, on the 


59A-54-10. Assessments. 


A. . Following the close of each fiscal year, the pool administrator shall determine the net 
premium, being premiums less administrative expense allowances, the pool expenses.and claim 
expense losses for the year, taking into account investment income and other appropriate gains 
and losses. The assessment for each insurer shall be determined. by multiplying the total cost 
of pool operation by a fraction, the numerator of which equals that insurer's premium and sub- 
scriber contract charges or their equivalent for health insurance written in the state during 
the preceding calendar year and the denominator of which equals the total of all premiums and 
subscriber contract charges written in the state; provided that premium income shall include 
receipts of medicaid managed care premiums but shall not include any payments by the secre- 
tary of human services pursuant to a contract issued.under Section 1876 of the Social Security 
Act, as amended. The board may adopt other or additional methods of adjusting the formula 
to achieve equity of assessments among pool members, including assessment of health insurers 
and reinsurers based upon the number of persons they cover through primary, excess and stop- 
loss insurance in the state. 

B. If assessments exceed actual losses and administrative expenses of the pool, the excess 
shall be held at interest and used by the board to offset future losses or to reduce pool premi- 
ums, As used in this subsection, "future losses" ni Sata reserves for nape but not reported 
claims. 

C. The proportion of participation of each yt tnen in the pool shall be determined annually by 
the board based on annual statements and other reports deemed necessary by the board and filed 
with it by the member. Any deficit incurred by the pool shall be recouped by assessments appor- 
tioned among the members of the pool pursuant to the assessment formula provided by Subsection 
A of this section. , 
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D.. The board may abate or defer, in whole or in part, the assessment of a member of the pool if, 
in the opinion of the board, payment of the assessment would endanger the ability of the member 
to fulfill its contractual obligation. In the event an assessment against a member of the pool is 
abated or deferred in whole or in part, the amount by which such assessment is abated or deferred 
may be assessed against the other members in amanner consistent with the basis for assessments 
set forth in Subsection A of this section. The member receiving the abatement or deferment shall 
remain liable to the pool for the deficiency for four years. _ 


History: 1978 Comp., § 59A-54-10, enacted by Laws percent the credit for the assessment on pool members 
1987, ch. 154, § 10; 1991, ch. 200, § 7; 1994, ch, 58, § 1; and increase from fifty to.seventy-five percent the credit 
2001, ch. 352, § 6; 2003, ch. 395, § 3; 2005, ch. 301, § 5; for assessments attributable to pool policy holders that 


2005, ch. 305, § 5; 2007, ch. 361, § 9; 2018, ch. 57, § 28. receive premiums through the Ryan White CARE Act and 
Cross references; For Section 1876 of the Social Se- the Ted R. Montoya hemophilia program, the children’s 
curity Act, see 42 U.S.C. § 1395mm. medical services bureau or other programs receiving state 
The 2018 amendment, effective January 1, 2020, funding or assistance. 
revised the provision related to calculating the assess- Applicability. — Laws 2007, ch. 361, § 10 provided 
ments apportioned among the members of the medical that Laws 2007, ch. 361, § 9 applied to assessments made 
insurance pool; in Subsection A, after "the secretary of", pursuant to the Medical Insurance Pool Act beginning on 
deleted "health and"; in Subsection C, after "Subsection or after July 1, 2007. 
A of this section", deleted "provided that the assessment The 2005 amendment, effective July 1, 2005, provided 
for any pool member shall be allowed as a fifty percent in Subsection C that the assessment for any pool member 
credit on the premium tax return for that member and shall be allowed as a fifty-percent credit on the premium 
a seventy-five percent credit on the premium tax return tax return for a member on a the low-income premium 
for that member for the assessments attributable to pool schedule pursuant to Section 59A-54-19(B) NMSA 1978. 
policy holders that receive premiums, in whole or in part, Laws 20085, ch. 301, § 5 enacted identical amendments to 
through the federal Ryan White CARE Act, the Ted R, this section. The section was set out as amended by Laws 
Montoya hemophilia program at the university of New 2005, ch. 305, § 3. See 12-1-8 NMSA 1978. 
Mexico health sciences center, the children’s medical ser- The 2008 amendment, effective June 20, 2008, added 
vices bureau of the public health division of the depart- "including assessment of health insurers and reinsurers 
ment of health or other program receiving state funding based upon the number of.persons they cover through pri- 
or assistance", ‘mary, excess and stop-loss insurance in the state" at the 
Temporary provisions. — Laws 2018, ch. 57, § 30 pro- end of Subsection A. 
vided that: The 2001 amendment, effective June 15, 2001, in- 
A, On January 1, 2020, all personnel Sica involved serted "shall include receipts of medicaid managed care 
with the audit and collection of the taxes imposed pur- premiums but" in the second sentence of Subsection A. 
suant to the New Mexico Insurance Code prior to the ef- The 1994 amendment, effective May 17, 1994, in the 
fective date of this act, functions, appropriations, money, proviso clause in the second sentence in Subsection C, de- 
records, furniture, equipment and other property of, or leted "if" preceding "the assessment" and deleted "exceed 
attributable to, the financial audit bureau of the office of seventy-five thousand dollars ($75,000) in any year, the 
superintendent of insurance shall be transferred to the excess over that amount" following "pool member". 
taxation and revenue department. The 1991 amendment, effective: June 14, 1991, in- 
B, On January 1, 2020, no contractual obligations of serted "or their equivalent" near the middle of the second 
the office of superintendent of insurance shall be binding sentence in Subsection A. 


on the taxation and revenue department. 
The .2007 amendment, effective June 15, 2007, 
amended Subsection C to increase from thirty to fifty 


59A-54-11. Pool administrator; selection; duties. 


A. The board shall select a pool administrator through a competitive bidding process. The 
board:shall evaluate bids based on criteria established by the board, which shall include: 
(1). proven ability to handle accident and health insurance; 
(2). efficiency of claim paying procedures; 
(3). an estimate of total charges for administering the plan; Sdal 
(4). ability,to administer the pool in a cost-efficient manner. 

.B.. The pool administrator shall serve for a period not. to exceed that provided in aetibesoiins B 
of Section 13-1-150 NMSA 1978, subject to removal for cause. At least one year prior to the expi- 
ration of the pool administrator's contract, the board shall invite all interested parties, including 
the current administrator, to submit bids to serve.as the pool administrator for the succeeding 
contract period. Selection of the administrator for a:succeeding period shall be made at least six 
months prior to the expiration of the pool administrator's current contract. 

0. The pool administrator shall: 

(1). perform all eligibility and administrative dain payment functions relating to ‘ik pak 
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(2) establish a premium billing procedure for collection of premiums from insured persons. 
Billings shall be made on a periodic basis, not less than monthly, as determined by the board; 
(3) perform all necessary functions to assure timely payment of benefits to persons cov- 


ered under the pool, including: 


(a) making information available relating to the proper manner of submitting a claim 
for benefits to the pool and distributing forms upon which submission shall be made; and 
(b) evaluating the eligibility of each claim for payment by the pool; 
(4) submit regular reports to the board regarding the operation of the pool. The lato: 
content and form of the report shall be as: determined by the board; and 
(5) following the close of each fiscal year, determine net written and earned premiums, the 
expense of administration and the paid and incurred losses for the year and report this informa- 
tion to the board and the superintendent on a form prescribed by the superintendent. 
D. The administrator shall be paid as provided in the contract negotiated pursuant to the pro- 
cess for selection of the administrator established by the board. 


History: 1978 Comp., § 59A-54-11, enacted by Laws 
1987, ch. 154, § 11; 1991, ch, 200, 8 8; 2021, ch. 108, 
§ 33. 

The 2021 amendment, effective July 1, 2021, revised 
the service period for a pool administrator, conforming 
the administrator's contract period to requirements of the 
state procurement code; and in Subsection B, after "serve 
for a period", deleted "of three years" and added "not to 
exceed that provided in Subsection B of Section 13-1-150 
NMSA 1978", after "prior to the expiration of", deleted 


"each three year period of service", after "the pool", de- 
leted "administrator" and added "administrator's con- 
tract", after "succeeding", deleted "three-year" and added 
"contract", and after "expiration of", deleted "a three-year 
period of service by a pool administrator" and added "the 
pool administrator's current contract". 

The 1991 amendment, effective June 14, 1991, re- 
wrote Subsection D, which read "The administrator shall 
be paid as provided in the plan of operation for expenses 
incurred in the performance of services". 


59A-54-12, Eligibility; policy provisions. 


A. Except as provided in Subsection B of this section, a person is eligible for a pool policy only 
if on the effective date of coverage or renewal of coverage the person is a New Mexico resident, 
and: ' 
(1) isnot eligible as an insured or covered dependent for a health plan that provides cover- 
age for comprehensive major medical or comprehensive physician and hospital services; 

(2) is currently paying a rate for a health plan that is higher than one hundred. ASDA 
percent of the pool's standard rate; 

(3) has a mental health diagnosis and has individual health insurance coverage that does 
not include coverage for mental health services; 

(4) has been rejected for coverage for comprehensive major medical or comprehensive phy- 
sician and hospital services; 

(5) is only eligible for a health plan with a rider, waiver or restrictive provision for that 
particular individual based on a specific condition; 

(6) has a medical condition that is listed on the pool's prequalifying conditions; 

(7) has as of the date the individual seeks coverage from the pool an aggregate of eigh- 
teen or more months of creditable coverage, the most recent of which was under a group health 
plan, governmental plan or church plan as defined in Subsections P, N and D, respectively, of 
Section 59A-23E-2 NMSA 1978, except, for the purposes of aggregating creditable coverage, a 
period of creditable coverage shall not be counted with respect to enrollment of an individual for 
coverage under the pool if, after that period and before the enrollment date, there was a ninety- 
five day or longer period during all of which the individual was not covered Rieter es creditable 
coverage; or, 

(8) is entitled to continuation coverage sepaboulint to Section 59A-23E- 19 NMSA 1978. 

B Notwithstanding the provisions of Subsection A of this section: 

(1) a person's eligibility for’a policy issued under the Health. insabanke Alliance Act [re- 
pealed] shall not preclude a person from remaining on’or purchasing a pool policy; provided that'a 
self-employed person who qualifies for an approved health plan under the’ Health Insurance Alli- 
ance Act [repealed] by using a dependent as the second employee may choose 'a pool policy in lieu 
of the health plan under that act; and 
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(2) if pool policyholder becomes eligible for any group health plan, the policyholder's pool 
coverage shall not be involuntarily terminated until any preexisting condition period imposed on 
the policyholder by the plan has been exhausted. 

C. Coverage under a pool policy is in excess of and shall not duplicate coverage under any 
other form of health insurance. 

D,_A policyholder's newborn child or newly adopted child is automatically eligible for thirty- 
one consecutive calendar days of coverage for an additional premium. 

E. Except for a person eligible as provided in Paragraph (7) of Subsection A of this section, a 
pool policy may contain provisions under which coverage is excluded during a six-month period 
following the effective date of coverage as to a given individual for preexisting conditions, 

F. The preexisting condition exclusions described in Subsection E of this section shall be waived 
to the extent to which similar exclusions have been satisfied under any prior health insurance cov- 
erage that was involuntarily terminated, if the application for pool coverage is made not later than 
ninety-five days following the involuntary termination, In that case, coverage in the pool shall 
be effective from the date on which the prior coverage was terminated. This subsection does not 
prohibit preexisting conditions coverage in a pool policy that is more favorable to the insured than 
that specified in this subsection. 

G. An individual is not eligible for coverage by the pool if: 

(1) except as provided in Subsection I of this section, the individual is, at the time of ap- 
plication, eligible for medicare or medicaid that would provide coverage for amounts in excess of 
limited policies such as dread disease, cancer policies or hospital indemnity policies; 

(2) the individual has voluntarily terminated coverage by the pool within the past twelve 
months and did not have other continuous coverage during that time, except that this paragraph 
shall not apply to an applicant who is a federally defined eligible individual; 

(3) the individual is an inmate of a public institution or is eligible for public programs for 
which medical care is provided; 

(4) the individual is eligible for coverage under a group health plan; 

(5) the individual has health insurance coverage as defined in Subsection R of Section 59A- 
23E-2 NMSA 1978; 

(6) the most recent coverages within the coverage period described in Paragraph 
(7) of Subsection A of this section were terminated as a result of nonpayment of premium 
or fraud; or 

(7) the individual has been offered the option of continuation coverage under a federal 
COBRA continuation provision as defined in Subsection F of Section 59A-23E-2 NMSA 1978 or 
under a similar state program and the individual has elected the coverage and did not exhaust 
the continuation coverage under the provision or program, provided, however, that an unemployed 
former employee who has not exhausted COBRA coverage shall be eligible. 

H. A person whose health insurance coverage from a qualified state high risk pool health pol- 
icy is terminated because of nonresidency in another state may apply for coverage under the pool. 
If the coverage is applied for within ninety-five days after that termination and if premiums are 
paid for the entire coverage period, the effective date of the coverage shall be the date of termina- 
tion of the previous coverage. 

I. The board may issue a pool policy for individuals who: 

(1) are enrolled in both Part A and Part B of medicare because of a disability; and 

(2) except for the eligibility for medicare, would otherwise be eligible for coverage pursu- 
ant to the criteria of this section. 


History: 1978 Comp., § 59A-54-12, enacted by Laws The 2008 amendment, effective May 14, 2008, in 


1987, ch. 154, § 12; 1991, ch, 200, § 9; 1997, ch. 243, § Paragraph (7) of Subsection A, changed the period of time 
88; 1998, ch. 41, § 26; 2001, ch. 352, § 7; 2003, ch. 395, from ‘sixty-three days to ninety-five days-and in Subsec- 
§ 4; 2005, ch. 301, § 6; 2005, ch. 305, § 6 2007, ch. 211, § tions F and H, changed the time period from thirty-one 
1; 2008, ch. 88, § 2. days to ninety-five days. 
Bracketed material. — The bracketed material was The 2007 amendment, effective June 15, 2007, added 
inserted by the compiler and is not part of the law. Paragraph (3) of Subsection A to include mental health 
Laws 20138, ch. 54, § 15 repealed the Health Insurance services; 
Alliance Act, §§ 59A-56-1 to 59A-56-25, effective Janu- The .2005. amendment, effective July 1, 2005, de- 
ary 1, 2015. leted former Subsection B(2), which provided that a pool 
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policyholder shall be eligible for renewal of pool coverage 
even though the policyholder became eligible for medicare 
or medicaid coverage while covered under a pool policy 
and provided in Subsection G(7) that an unemployed for- 
mer employee who has not exhausted COBRA coverage 
shall be eligible. Laws 2005, ch. 301, § 6 enacted identical 
amendments to this section. The section was.set out as 
amended by Laws’ 2005, ch. 305, § 8. See 12-1-8 NMSA 
1978. 

The 2003 amendment, effective June 20, 2003, re- 
wrote the section. 

The 2001 amendment, effective June 15, 2001, in 
Subsection H, substituted “except as provided:in Sub- 
section.J of this section the individual" for "he" in Para- 
graph (1), substituted "the individual has voluntarily" 


for "he has" in Paragraph (2), substituted "the indi- 


vidual" for "he"|in Paragraphs (3), (4), (5) and (7); and 
added Subsection J. 

The 1998 amendment, effective March 6, 1998, in 
Subsection A, substituted "P, N" for"Q, O" and "59A-23E-2 
NMSA 1978" for "2 of the Health Insurance Portability 
Act" near the middle of Paragraph A(5), and added Para- 
graph A(6); inserted "that" near the middle of Subsection 
B; substituted "Paragraph" for "Paragraphs" near the 
beginning of Subsection F;,and in Subsection H, rewrote 


59A-54-138. Benefits. 


INSURANCE CODE 


59A-54-14 


Paragraph H(5), substituted "were" for "was" near the 
middle of Paragraph H(6), and:substituted "59A-23E-2 


- NMSA 1978" for "2 of the Health Insurance Portability 
~ Act" in Paragraph H(7). 


The 1997 amendment, effective April .11, 1997, in- 
serted the exceptions at the beginning of Subsections A 
and F, added Paragraph A(5) and Subsection B, redesig- 
nated the existing subsections accordingly, substituted 
"developmental disability" for, "mental retardation" in 
Subsection D(1), added Paragraphs H(4) through H(7), 
and made minor stylistic changes. 

The 1991 amendment, effective June 14, 1991, de- 
leted former Subsections A and B; added present Sub- 
sections A and B; in Subsection G, added the language 
beginning "which would provide coverage” at the end of 
Paragraph (1), deleted former Paragraph (4), which read 
"he has or is eligible for, on the day of issue of coverage by 
the pool, substantially equivalent coverage under health 
insurance or another insurance plan", and made related 


‘stylistic changes; and deleted the former last sentence 


in Subsection H, which read "Waiting periods for persons 
with pre-existing conditions applying for coverage under 
this section shall be waived if the waiting periods were 
satisfied under a similar plan from another state and ben- 
efit limitations were not reached", 


A. The health insurance policy issued by the pool shall pay for medically necessary eligible 
health care services rendered or furnished for the diagnoses or treatment of illness or injury that 
exceed the deductible and coinsurance amounts applicable under Section 59A-54-14 NMSA 1978 
and are not otherwise limited or excluded. Eligible expenses are the charges for the health care 
services and items for which benefits are extended under the pool policy. The coverage to be issued 
by the pool and its schedule of benefits, exclusions and other limitations shall be established by 
the board and shall, at a minimum, reflect the levels of health insurance coverage generally avail- 
able in New Mexico for small group policies; provided that a health insurance policy issued by the 
pool shall not include a lifetime maximum benefit. The superintendent shall approve the benefit 
package developed by the board to ensure its compliance with the Medical Insurance Pool Act. 
The benefit package shall include therapy services and hearing aids. 

B. The Medical Insurance Pool Act-shall not be construed to prohibit the pool from. issuing ad- 
ditional types of health insurance policies with different types of benefits that, in the opinion of 
the board, may be of benefit to the citizens of New Mexico. 

C. The board may design and employ cost containment measures and requirements, including 
preadmission certification and concurrent inpatient review, for the purpose of making the pool 
more cost effective, 


History: 1978 Comp., § 59A-54-13, enacted by Laws 
1987, ch, 154, § 18; 1991, ch. 200, § 10; 2001, ch. 352, § 
8; 2008, ch, 88, § 3. 

The 2008 amendment, effective May 14, 2008, in Sub- 
section A, provided that a health insurance policy issued 
by the pool shall not include a lifetime maximum benefit. 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "Medical Insurance Pool Act" for "Comprehensive 
Health Insurance Pool Act" in Subsections A and B; and 


inserted "and" preceding "its schedule of benefits" in Sub- 
section A. 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, substituted "59A-54-14 NMSA 1978" for "14 of 
the Comprehensive Health Insurance Pool Act" in the first 
sentence, substituted "generally available in New Mexico 
for small group policies" for "of the top five insurers in the 
state” at the end of the third sentence and made minor 
stylistic changes. 


59A-54-14. Deductibles; coinsurance; maximum out-of-pocket 


payments, 


‘A. Subject to the limitation con in. Subsection C of this section, a pool policy offered in ac- 
cordance with the Medical Insurance Pool Act shall impose a deductible on a per-person calendar- 
year basis. Deductible plans of five hundred dollars ($500) and one thousand dollars ($1,000) shall 
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initially be offered. The board may authorize deductibles in other amounts. The deductible shall be 
applied to the first five hundred dollars ($500) or one thousand dollars ($1,000) of coetae expenses 
incurred by the covered person. 

B. Subject to the limitations provided in Subsection C of this section, a mandatory coinsurance 
requirement shall be imposed at the rate determined by the board. 


C. The maximum aggregate out-of-pocket payments for eligible at by the insured shall 


be determined by the board. 


History: 1978 Comp., § 59A-54-14, enacted by Laws 
1987, ch. 154, § 14; 1991, ch. 200, § 11; 2001, ch, 352, 
§ 9; 2021, ch, 108, § 34, 

The 2021 amendment, affective July 1, 2021, provided 
the medical insurance pool board the discretion to deter- 
mine the appropriate coinsurance requirements for pool 
policies; and in Subsection B, after "shall be imposed at 
the rate", deleted "of twenty percent of eligible expenses 


in excess of the mandatory deductible" and added "deter- 
mined by the board". 

The 2001 amendment, effective June 15, 2001, sab 
stituted "Medical Insurance Pool Act" for "Comprehensive 
Health Insurance Pool Act" in Subsection A. 

The 1991 amendment, effective June 14, 1991, in Sub- 
section C, substituted "shall be determined by the board" 
for specific limitations on maximum out-of-pocket pay- 


ments; and made a minor stylistic change in Subsection A, 


59A-54-15. Dependent. family member required coverage; employer 
responsibilities. 


A. An employer is authorized to make a payroll deduction from the compensation of an em- 
ployee for the portion of the pool policy premium the employee is responsible for, and an employer 
shall contribute the same dollar amount of the cost of that policy on behalf of the employee that 
the employer contributes for other similar employees for health insurance. 

B. An employer shall offer and make available to dependent family members of an employee 
covered by the pool the same group plan offered to other employees of the group. The employer 
shall charge a dependent family member a premium equal to that amount charged to other em- 
ployees and shall contribute the difference between the amount the employer would pay for the 
employee under its group family coverage and the amount the employer has paid to the pool on 
behalf of the employee pursuant to Subsection A of this section. In no event shall an employer be 
required to pay more for a family with the employee being a high risk than for a standard family 
in the employer's group plan. 


History: 1978 Comp., § 59A-54-15, enacted by Laws 
1987, ch. 154, § 15, 


59A-54-16. Pool policy. 


A. A pool policy offered under the Medical Insurance Pool Act shall contain provisions under 
which the pool is obligated to renew the contract until the day on which the individual in whose 
name the contract is issued first becomes eligible for medicare coverage, except that in a family 
policy covering both husband and wife, the age of the younger spouse shall be used as the basis for 
meeting the durational requirement of this subsection. 

B. The pool shall not change the rates for pool policies except on a class basis with a clear dis- 
closure in the policy of the right of the pool to do so. 

C. In the case of a small group policy, a pool policy offered under the Medical Insurance Pool 
Act shall provide covered family members the right to continue the policy as the named insured 
or through a conversion policy upon the death of the named insured or upon the divorce, annul- 
ment or dissolution of marriage or legal separation of the spouse from the named insured by elec- 
tion to do so within a period of time specified in the contract subject to the requirements of this 
section. 


History: 1978 Comp., § 59A-54-16, enacted by Laws 
1987, ch. 154, § 16; 2001, ch. 352, § 10; 2008, ch. 88, § 4. 

The 2008 amendment, effective May 14, 2008, limited 
Subsection C to small group policies. 


The 2001 amendment, effective June 15, 2001; sub- 
stituted "Medical Insurance Pool Act" for "Comprehensive 
Health Insurance Pool Act" in Subsections A and C. 
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59A-54-17. Rules. 


The superintendent shall: 

A. . adopt. rules that, provide for disclosure by members of the pool of the availability. of insur- 
ance coverage from the pool; 

B. adopt rules that implement the provisions of the Medical Insurance Pool Act; and 

C. adopt any other rules deemed necessary in order to carry out the provisions of the Medical 
Insurance Pool Act. 


History: 1978 Comp., § 59A-54-17, enacted by Laws The 2001 amendment, effective June 15, 2001, sub- 
1987, ch. 154, § 17; 2001, ch. 352, $11.5: stituted "Medical Insurance Pool Act" for "Comprehensive 
A jag Health Insurance Pool Act" in Subsections Band C. 


59A-54-18, Collective action. 


Neither the participation by insurers in the pool, the establishment of rates, forms or procedures 
for coverages issued by the pool nor any other joint or collective action required by the Medical In- 
surance Pool,Act shall be the basis of any legal action, civil or criminal abibty, or penalty against 
the members of the pool either jointly or separately. 


History: 1978 Comp., § 59A-54-18, enacted by Laws ‘The 2001 amendment, effective June 15, 2001, sub- 
1987, ch. 154, § 18; 2001, ch. 352, § 12. stituted "Medical Insurance Pool Act" for "Comprehensive 
Health Insurance Pool Act", 


f " 


59A-54-19. Rates; standard risk rate. 


A, . The pool shall determine a standard risk rate by actuarially calculating the individual rate 
that an insurer would charge for an individual policy with the pool benefits issued to a person who 
was a standard risk. Separate schedules of standard risk rates based on age and other appropriate 
demographic characteristics may be used. In determining the standard risk rate, the pool shall 
consider the benefits: provided, the standard risk experience and the anticipated expenses for a 
standard risk for the coverage provided. The rates charged for pool coverage shall be no more than 
one hundred fifty percent of the standard risk rate for each class of insureds. 

B. The board shall adopt a low-income premium schedule that provides coverage at lower rates 
for those persons with an income less than four hundred percent of the current federal poverty 
level guidelines applicable to New Mexico, published by the United States department of health 
and human services. For individuals with household incomes of one hundred ninety-nine percent 
of the federal poverty level or lower, the premium reduction shall be seventy-five percent. For 
individuals with household incomes of two hundred percent to two hundred ninety-nine percent 
of the federal poverty level, the premium reduction shall be fifty percent. For individuals with 
household incomes of three hundred percent to three hundred ninety-nine percent of the federal 
poverty level, the premium reduction shall be twenty-five percent. The board shall determine in- 
come based on the preceding taxable year. No person shall be eligible for a low-income premium 
reduction if that person's premium is paid by a third party who is not a family member. 

C. All rates and rate schedules shall be submitted to the superintendent for approval. 


History: 1978 Comp., § 59A-54-19, enacted by Laws three hundred Lit Sree percent of the federal poverty 


1987, ch. 154, § 19; 1991, ch. 200, § 12; 1994, ch. 58, § 2; level category". 
2001, ch. 352, 8 13; 2009, ch, 190, § 1; 2021, ch. ‘108, The 2009: amendment, effective June 19, 2009, in 
§ 35. Subsection B, after “with.an income less than”, deleted 
The 2021 amendment, effective July 1, 2021, in Sub- “an amount to be determined by the board” and added the 
section B, after "twenty-five percent", deleted "with the ex- remainder of the sentence, and added the second through 
ception of those individuals in this category who were en- the fourth sentences; and in the fifth sentence, after “The 
rolled and receiving a fifty percent reduction in premium board” deleted “shall adopt as many income categories as 
prior to January 1, 2009, who shall be phased down to a it finds practical and”. 
twenty-five percent, premium reduction over a two-year The 2001 amendment, effective June 15, 2001, in Sub- 
period, provided that they eontinue to re-qualify annually section B, deleted the former first three sentences, regard- .. 
for a premium reduction in the three hundred percent to ing the creation of a schedule of rates for the payment of 
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the standard risk rate for those persons below, at, or up to 
200% above the poverty level, and added the present first 
and last sentences. , 

The 1994 amendment, effective May 18, 1994, added 
Subsection B and eeyenere ey Subsection B as 
Subsection C. 


The 1991 amendment, effective June 14, 1991, substi- 
tuted "Rates" for "Premiums" in the section heading and 
rewrote the section te the extent that a detailed analysis 
is 9 agen 


59A-54-20. Benefit payments reduction. 


A. The pool shall be the last payer of benefits whenever any other benefit is available. Benefits 
otherwise payable under pool coverage shall be reduced by all amounts paid or payable through 
any other health insurance or health benefit plan, including a self-insured plan and by all hospital 
and medical expense benefits paid or payable under any workmen's compensation coverage, auto- 
mobile medical payment or liability insurance, whether provided on the basis of fault or nonfault, 
and by any hospital or medical benefits paid or payable under or provided pursuant to any state 
or federal law program. 

B. The administrator or the pool shall have a cause of action against an eligible person for the 
recovery of the amount of benefits paid which are not for covered expenses. Benefits due from the 
pool may be reduced or refused as a set-off against any amount recoverable under this subsection. 


History: 1978 Comp., § 59A-54-20, enacted by Laws 
1987, ch. 154, § 20. 


59A-54-21. Exemption. 


The pool i is aeenint from payment of all fees and all taxes levied by this state or any of its politi- 
cal subdivisions. 


‘History: 1978 Comp., § 59A-54-21, enacted by Laws 
_ 1987, ch. 154, § 21. 


ARTICLE 55 
Risk Retention and Purchasing Groups 
Sec... a é, Sec, 
59A-55-1. Short title. 59A-55-15, Penalties. 
59A-55-2. Purpose. . 59A-55-16. Operation prior to enactment of act. 
59A-55-3. Definitions. , 59A-55-17. Compulsory associations. 
59A-55-4. Risk retention groups authorized in New Mex- 59A-55-18. Purchasing groups’ exemption from certain 
ico, laws, 
59A-55-5. Risk retention groups not having a New Mex- 59A-55-19. Notice and registration requirements of pur- 
ico certificate of authority. chasing groups. 
59A-55-6. Risk retention groups; reports. 59A-55-20. Restrictions on insurance purchased by pur- 
59A-55-7. Compliance with unfair claims iene ig oe : chasing groups. 
practices. 59A-55-21. Repealed: =~ 
59A-55-8. Deceptive, false or Setiedihent practices. 59A-55-22, Administrative ad procedural. authority 
59A-55-9. Examination regarding financial condition. regarding risk retention groups and pur- 
59A-55-10. Notice to purchasers. chasing groups. 
59A-55-11. Prohibited acts regarding solicitation or sale. 59A-55-23. Penalties. 
59A-55-12. Prohibition on ownership by an insurance 59A-55-24. Duty ofinsurance producers to obtain license. 
company. 59A-55-25. Binding effect of orders issued in United 
59A-55-13. Prohibited coverage. States district court. ° 
59A-55-14. Delinquency proceedings. 59A-55-26. Rules and regulations. 


59A-55-1. Short title. 


Sections 1 through 26 (59A-55-1 to 59A-55-26 NMSA 1978] of this act may be cited as ‘the "Risk 
Retention and Purchasing Group Act". 


History: Laws 1988, ch. 125, § 1. 
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59A-55-2. Purpose. 


The purpose of the Risk Retention and Purchasing Group Act is to regulate the formation 
and operation of risk retention groups and purchasing groups in New Mexico formed pursuant 
to the provisions of the federal Liability Risk Retention Act of 1986 to the extent permitted by 
that act. 


History: Laws 1988, ch. 125, § 2. Cross references, — For the Federal Liability Risk 
Retention Act of 1986, see 15 U.S.C. § 3901 et seq. 


59A-55-3. Definitions. 


As used in the Risk Retention and Purchasing Group Act: 

A. "completed operations liability" means liability arising out of the installation, chuintapehas 
or repair of any product at a site which is not owned or controlled by: 

(1). any person who performs that work; or © ) 

(2) any person who hires an independent contractor to perform that work; "completed op- 
erations liability" includes liability for activities which are completed or abandoned before the 
date of the occurrence giving rise to the liability; 

B. "domicile", for purposes of determining the state in which‘a purchasing group is domiciled, 
means: 

(1) for a corporation, the state in which the purchasing group is incorporated; or 

(2) for an unincorporated entity, the state of its principal place of business; 

C. "hazardous financial condition" means that based on its present or reasonably anticipated 
financial condition, a risk retention group although not yet financially impaired or r insolvent i is 
unlikely to be able to: 

(1) meet obligations to policyholders with respect to known claims and reasonably antici- 
pated claims; or 

(2) pay other obligations in the normal course of business; 

D. "insurance" means primary insurance, excess insurance, reinsurance, surplus lines insur- 
ance and any other arrangement for shifting and distributing risk which is determined to be in- 
surance under the laws of New Mexico; 

E. "liability": 

(1) means legal liability for damages, including costs of defense, legal costs and fees and 
other claims expenses, because of injuries to other persons, damage to their property or other dam- 
age or loss to such other persons resulting from or arising out of: 

(a) any business whether profit or nonprofit, trade, product, services including profes- 
sional services, premises or operations; or 

(b) . any activity.of any state or local government or any agency or political subdivision 
thereof; and 

(2) does not include person risk liability and an employer's liability with respect to its 
employees other than legal liability under the Federal Employers' Liability Act; 

F. "personal risk liability" means liability for damages because of injury to any person, damage 
to property or other loss or damage resulting from any personal, familial or household responsi- 
bilities or activities, rather than from responsibilities or activities referred to in Paragraph (1) of 
Subsection F [E] ofthis section; 

G. "plan of operation or feasibility study" means an analysis which presents the expected ac- 
tivities and results of a risk retention group including information required by the superintendent 
by regulation; 

H. "product liability" means liability for damages because of any personal injury, death, emo- 
tional harm, consequential economic damage or property damage, including damages resulting 
from the loss of use of property, arising out of the manufacture, design, importation, distribution, 
packaging, labeling, lease or sale of a product, but does not include the liability of any person for 
those damages if the product involved was in the possession of such a person when the incident 
giving rise to the claim occurred; 
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I. "purchasing group" means any group which: . 

(1) has as one of its purposes the purchase of liability i insurance on a group basis; 

(2) purchases such insurance only for its group members and only to cover their similar or 
related liability exposure, as described in Paragraph (3) of Subsection I of this section; 

(8) is composed of members whose businesses or activities are similar or related with re- 
spect to the liability to which members are exposed by virtue of any related, similar or common 
business, trade, product, service, premises or operation; and 

(4) is domiciled in any state; 

J. "risk retention group" means any corporation or other limited liability association: 

(1) whose primary activity consists of assuming and spreading all or any portion of the li- 
ability exposure of its group members; 

(2) which is organized for the primary purpose of conducting the activity described under 
Paragraph (1) of Subsection J of this section; 

(3) which: 

(a) is chartered and licensed as a liability insurance company and authorized to en- 
gage in the business of insurance under the laws of any state; or 

(b) before January 1, 1985 was chartered or licensed and authorized to engage in the 
business of insurance under the laws of Bermuda or the Cayman Islands and, before such date, 
had certified to the insurance commissioner of at least one state that it satisfied the capitalization 
requirements of such state, except that any such group shall be considered to be a risk retention 
group only if it has been engaged in business continuously since such date and only for the pur- 
pose of continuing to provide insurance to cover product liability or completed operations liability 
as such terms were defined in the Product Liability Risk Retention Act of 1981 before the date of 
the enactment of the Liability Risk Retention Act of 1986; 

(4) which does not exclude any person from membership in the group solely to provide 
members of such a group competitive advantage over such a person; 

(5) which: 

(a). has as its owners only persons who comprise the membership of the risk retention 
group and who are provided insurance by such group; or 

(b) has as its sole owner an organization which: 1) has as its members only persons 
who comprise the membership of the risk retention group; and 2) ‘has’as its owners only persons 
who comprise the membership of the risk retention group and who are provided insurance by such 
group; 

(6) whose members are engaged in businesses or activities similar or related with respect 
to the liability of which such members are exposed by virtue of any related, similar or common 
business trade, product, service, premises or operation; 

(7) whose activities do not include the provision of insurance other than: 

(a) liability insurance for assuming and spreading all or any portion of the liability of 
its group members; and: 

(b) reinsurance with respect to the liability of any other risk retention group or any 
members of such other group which is engaged in business or activities so that such group or 
member meets the requirement described in Paragraph (6) of Subsection J of this section, from 
membership in the risk retention group which provides such reinsurance; and 

(8) the name of which includes the phrase "risk retention group"; 

K. "state" means any state of the United States or the district of Columbia; and 
L. "superintendent" means the superintendent of insurance in New Mexico or the commis- 
sioner, director or superintendent of insurance in any other state. 


History: Laws 1988, ch. 125, § 3. Cross references. — For the Federal Employers’ Li- 
Bracketed material. — The bracketed material was ability Act, see 45 U.S.C. § 51 et seq. 
inserted by the compiler and is not part of the law. The For the, federal Liability Risk Rentention Act of 1986, 
reference to Paragraph (1) of Subsection F in Subsection see 15 U.S.C. § 3901 et seq. The Product Liability Risk 
F is apparently erroneous and should probably be to Para- Rentention Act of 1981 was codified at that same loca- 
graph (1) of Subsection E. tion. 
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59A-55-4. Risk retention groups authorized in New Mexico. ' 


A. A risk retention group seeking a.New Mexico certificate of authority shall, pursuant to 
the provisions of the New Mexico Insurance Code, be licensed to write only liability insurance 
pursuant to the Risk Retention and Purchasing Group Act and, except as provided elsewhere 
in that act, must comply with all of the laws, rules, regulations and requirements applicable to 
insurers obtaining a certificate of authority as a domestic insurer and with Sections 5 through 
16 [59A-55-5 to 59A-55-16 NMSA 1978] of the Risk Retention and Purchasing Group Act to the 
extent such requirements are not a limitation on the laws, rules, regulations or requirements of 
New Mexico. 

B. Before it may offer insurance in any state, each New Mexico domiciled risk retention group 
shall submit for approval to the New Mexico superintendent a plan of operation or feasibility 
study. The risk retention group shall submit an appropriate revision in the event of any subse- 
quent material change in any item of the plan of operation or feasibility study, within ten days 
of any such.change. The group shall not offer any additional kinds of liability insurance in this 
state or in any other state until a revision of such plan or sindy, 3 is approved by the superinten- 
dent. 

C. At the time of filing its application for a certificate of authority, the risk retention group 
shall provide to the superintendent any information and fees the superintendent requires for the 
application process. ) 


History: Laws 1988, ch. 125, § 4. Cross references. — | For the Insurance Code, see 
59A-1-1 NMSA 1978 and notes thereto. 


59A-55-5. Risk retention groups not having a New Mexico certificate of 
authority. : 


A, Risk retention groups chartered and licensed in states other than New Mexico and seeking 
to do business as a risk retention group in New Mexico shall provide to the superintendent before 
engaging in the business of insurance in New Mexico: 

(1). a notice of operation in New Mexico which shall include the information required by 
the superintendent; 

(2) a copy ofits plan of operation or feasibility study submitted to the superintendent of 
the state in which the risk retention group is chartered or licensed: unless exempted by regula- 
tion; 

(3) as required by the superintendent, a copy of its financial statement ah ean by one 
acceptable to the superintendent and any examinations or audit conducted of the risk retention 
group; and 

(4) a designation of the superintendent as its agent for the purpose of receiving service of 
legal documents or process, with a filing fee determined by the superintendent. - 

B. The risk retention group shall also submit to the superintendent a copy of any revisions to 
its plan.of operation or feasibility study required by the superintendent of the state in which it is 
chartered or licensed as well as any information required to verify its continuing qualification as a 
risk retention group under Subsection J of Section 3 [59A-55-3 NMSA 1978] of the Risk Retention 
and Purchasing Group Act. 


History: Laws 1988, ch. 125, § 5. 


59A-55-6. Risk retention groups; reports. 


A. Each risk retention group shall report to the superintendent the net premium written for 
risks resident or located within New Mexico. 

B. To the extent a licensed insurance producer is utilized pursuant to Section 59A-55-24 NMSA 
1978, the licensed insurance producer shall report to the superintendent the premiums for direct 
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business for risks resident or located within this state that the insurance producers have placed 
with or on behalf of a risk retention group not licensed in this state. 

C. To the extent that an insurance producer is utilized pursuant to Section 59A-55-24 NMSA 
1978, the insurance producer shall keep a complete and separate record of all policies procured 
from each such risk retention group, which record shall be open to examination by the superinten- 
dent and shall contain the information required by the superintendent by rule. 


History: Laws 1988, ch. 125, § 6; 2016, ch. 89, § 68; records, furniture, equipment and other property of, or 
2018, ch. 57, § 29. ; attributable to, the financial audit bureau of the office of 
The 2018 amendment, effective January 1, 2020, made superintendent of insurance shall be transferred to the 
conforming changes as a result of the transfer of the col- taxation and revenue department. 
lection of insurance premium tax from the superintendent B. On January 1, 2020, no contractual obligations of 
of insurance to the taxation and revenue department; in the office of superintendent of insurance shall be binding 
the catchline, deleted "Taxation of", and added "reports"; on the taxation and revenue department. 
in Subsection A, after "group shall", deleted "be liable for The 2016 amendment, effective July 1, 2017, clarified 
the payment of premium taxes and taxes on premiums of citations within the section and replaced "agent" and "so- 
direct business for risks resident or located within New licitor" with "insurance producer" throughout the section; 
Mexico and shall", and deleted the last sentence, "The risk in Subsection B, after the first occurrence of "pursuant to 
retention group shall be subject to taxation and any ap- Section", deleted "24 of the Risk Retention and Purchas- 
plicable fines and penalties related thereto, on the same ing Group Act" and added "59A-55-24 NMSA 1978", after 
basis as an admitted insurer."; in Subsection B, after "ex- "this state, which", deleted "such licenses" and added "the 
tent", added "a", after "licensed insurance", deleted "pro- insurance producers"; and in Subsection C, after the sec- 
ducers are" and added "producer is", after "NMSA 1978", ond occurrence of "pursuant to Section", deleted "24 of the 
deleted "they" and added "the licensed insurance pro- Risk Retention and Purchasing Group Act, such agent or 
ducer"; and in Subsection C, after "an insurance", deleted broker" and added "59A-55-24 NMSA 1978, the insurance 
“producer are" and added "producer is". producer", and after "required by the superintendent by", 
Temporary provisions. — Laws 2018, ch. 57, § 30 pro- deleted "regulation" and added "rule", 
vided that: Severability. — Laws 2016, ch. 89, § 71 provided that 
A. On January 1, 2020, all personnel directly involved if any part or application of Laws 2016, ch. 89 is held in- 
with the audit and collection of the taxes imposed pur- valid, the remainder or its application to other situations 
suant to the New Mexico Insurance Code prior to the ef- or persons shall not be affected. 


fective date of this act, functions, appropriations, money, 


59A-55-7.. Compliance with unfair claims settlement practices. 


All risk retention groups doing business in New Mexico and their agents and representatives 
shall comply with the provisions of Section 59A-16-20 NMSA 1978. 


History: Laws 1988, ch. 125, § 7. 


59A-55-8. Deceptive, false or fraudulent practices. 


All risk retention groups doing business in New Mexico shall comply with the laws contained in 
the New Mexico Insurance Code regarding deceptive, false or fraudulent acts or practices. 


History: Laws 1988, ch. 125, § 8. Cross references. — For the Insurance Code, see 59A- 
1-1 NMSA 1978 and notes thereto. 


59A-55-9. Examination regarding financial condition. 


Each risk retention group shall submit to an examination by the superintendent to determine 
its financial condition if the superintendent of the jurisdiction in which the group is chartered and 
licensed has not initiated an examination or does not initiate an examination within sixty days 
after a request by the New Mexico superintendent. Any such examination shall be coordinated to 
avoid unjustified repetition and conducted in an expeditious manner and in accordance with the 
national association of insurance commissioner's handbook. All such examinations shall be paid 
for by the risk retention group pursuant to Section 59A-4-14 NMSA 1978. 


History: Laws 1988, ch. 125, § 9. 
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59A-55-10. Notice to purchasers. 


The superintendent may require risk retention groups to provide notice to purchasers concern- 
ing the limitation of regulatory srenaaet of risk retention groups and the lack of insplvency guar- 
anty fund protection. | 


History: Laws 1988, ch. 125, § 10, 


B9A-55-1 1, Prohibited acts regarding solicitation or sale. 


The following acts by a risk retention group are prohibited: 

A. the solicitation or sale of insurance by a risk retention group to SAY person who is. not eli- 
gible for membership in such group; and 

B. the solicitation or sale of insurance by, or operation of, a bei retention group that is in Dag 
ardous financial condition or financially impaired. 


History: Laws 1988, ch, 125, § 11. 


59A-55-12. Prohibition on ownership by an insurance company. 


No risk retention group shall be allowed to do business in this state if an insurance company is 
directly or indirectly a member or owner of such risk retention group, other thane in abies case be a 
risk retention group all of whose members are insurance companies. 


History: Laws 1988, ch. 125, § 12. 


59A-55-13. Prohibited coverage. 


The terms of any insurance policy issued by’any risk retention group shall not provide or be 
construed to provide coverage prohibited generally by statute of this state or declared unlawful by 
the highest court of this state whose law applies to such policy, — 


History: Laws 1988, ch. 125, § 13. 


59A-55-14. Delinquency proceedings. 


A risk retention group not having a New Mexico certificate of suthdeiy that is asthe Dunirene 
in New Mexico shall comply with a lawful order issued in a voluntary dissolution proceeding or 
in a delinquency proceeding commenced by a state superintendent if there has been a finding of 
financial impairment after an examination under Section 9 [59A-55-9 ail 1978] of the Risk 
Retention and Purchasing Group Act. 


History: Laws 1988, ch. 125, § 14. 


59A-55-15. Penalties. 


A risk retention group that violates any provision of the Risk Retention and Purchasing Group 
Act shall be subject to fines and penalties, including revocation of its right to do business in New 
Mexico, applicable to licensed insurers earenelly: ) ) 


\ 


History: Laws 1988, ch. 125, § 15. 


59A-55-16. Operation prior to enactment of act. 


In addition to complying with the requirements of the Risk Retention and Purchasing Group 
Act, any risk retention group operating in New Mexico prior to enactment of that act shall, within 
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thirty days after the effective date of that act, comply with the aes of Section 4 or 5 [59A- 
55-4 or 59A-55-5 NMSA 1978] of that act. 


History: Laws 1988, ch. 125, § 16. Chapter 125, which enacted the Risk Retention and Pur- 
Compiler’s notes. — The phrase "effective date of that chasing Group Act. 
act" means July 1, 1988, the effective date of Laws 1988, 


59A-55-17, Compulsory associations. 


A. No risk retention group shall be required or permitted to join or contribute financially to 
any insurance insolvency guaranty fund or similar mechanism in New Mexico nor shall any risk 
retention group or its insureds or claimants against its insureds receive any benefit from any such 
fund for claims arising under the insurance policies issued by such risk retention group. 

B. When a purchasing group obtains insurance covering its members' risks from an insurer not 
authorized in this state or a risk retention group, no such risks wherever resident or located shall 
be covered by any insurance guaranty fund or similar mechanism in this state. 

C. When a purchasing group obtains insurance covering its members' risks from an authorized 
insurer, only risks resident or located in this state shall be covered by the state guaranty fund. 


History: Laws 1988, ch. 125, § 17. 


59A-55-18. Purchasing groups' exemption from certain laws. 


A purchasing group and its insurer or insurers shall be subject. to all applicable laws. of this 
state, except that a purchasing group and its insurer or insurers shall be exempt in regard to li- 
ability insurance for the purchasing group from any law that would: 

A. prohibit the establishment of a purchasing group; 

B. make it unlawful for an insurer to provide or offer to provide insurance on a basis providing 
to a purchasing group or its members advantages based on their loss and expense experience not 
afforded to other persons with respect to rates, policy forms, coverages or other matters; 

C, prohibit a purchasing group or its members from Pure DB insurance on a group basis 
described in Subsection B of this section; 

D. prohibit a purchasing group from obtaining i insurance on a group basis because the group 
has not been in existence for a minimum period of time or because any member has not belonged 
to the group for a minimum period of time; 

E. require that a purchasing group must have a minimum number of members, common own- 
ership or affiliation or certain legal form; 

F, require that a certain percentage of a purchasing group, must obtain insurance on a group 
basis; 

G. otherwise discriminate against a purchasing group or any of its members; or 

H. require that any insurance policy issued to a purchasing group or any of its members be 
countersigned by an insurance agent or broker residing in New Mexico. 


History: Laws 1988, ch. 125, § 18. 


59A-55-19. Notice and registration requirements of purchasing groups. 


A. A purchasing group which intends to do business in New Mexico shall, prior to doing busi- 
ness, furnish notice to the superintendent. The notice shall contain all information requested by 
the superintendent. 

B. The purchasing group shall register with and designate the superintendent as its agent 
solely for the purpose of receiving service of legal documents or process, for which a filing fee shall 
be imposed by the superintendent, except that such requirements shall not apply in the case of a 
purchasing group which only purchases insurance that was authorized under the federal Product 
Liability Risk Retention Act of 1981 and: 
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(1). which in any state: . 
(a) was domiciled before April 1, 1986; and 
(b) is domiciled on and after October 27, 1986; or 
(2) which: 
(a) before October 27, 1986 purchased insurance from an insurance carrier (isgoe 
in any state; and 
(b) since October 27, 1986 purchased its insurance from an insurance carrier licensed 
in any state; 
. (3) which was a purchasing group under the requirements of the Product Liability Risk 
Retention Act of 1981 before October 27, 1986; and 
(4) which does not purchase insurance that was not authorized for purposes of an ex- 
emption under the Product Liability Risk Retention Act of 1981, as in effect before October 27, 
1986. 

C. Each purchasing group that is required to give notice pursuant to Subsection A of this sec- 
tion shall also furnish such information as may be required by the superintendent. 

D, Any purchasing group which was doing business in this state prior to the enactment of 
the Risk Retention and Purchasing Group Act shall, within thirty days after the effective date 
of that act, furnish notice to the commissioner pursuant to the provisions of Subsection A of 
this section and furnish such information as may be required pursuant to Subsections B and 
C of this section. 


History: Laws 1988, ch. 125, § 19. Compiler’s notes. — The phrase "effective date of that 

Cross references. — For the Federal Product Liability act” means July 1, 1988, the effective date of Laws 1988, 

Risk Retention Act of 1981, see 15 U.S.C. § 3901 et seq. - Chapter 125, which enacted the Risk Retention and Pur- 
chasing Group Act. 


59A-55-20. Restrictions on insurance purchased by purchasing 
groups... 


A. A purchasing group may not purchase insurance from a risk retention group that is not 
chartered in a state or from an insurer not admitted in the state in which the purchasing group is 
located, unless the purchase is effected through a licensed agent or broker acting pursuant to the 
surplus lines laws and regulations of the state. 

B. A purchasing group may purchase insurance for its members in this state or covering its 
members’ risks resident or located in this state only from insurers admitted in this state, from in- 
surers that are eligible surplus lines insurers in this state or from risk retention groups that have 
registered in this state. 

C. A purchasing group which obtains liability insurance from an insurer not admitted in this 
state or a risk retention group shall inform each of the members of such group that have a risk 
resident or located in this state that such risk is not protected by an insurance insolvency guar- 
anty fund in this state and that such risk retention group or such insurer may not be subject to all 
insurance laws and regulations of this state. 

D,. No purchasing group may purchase insurance providing for a deductible or self-insured re- 
tention unless the deductible or self-insured retention is the sole responsibility of each individual 
member of the purchasing group. 


History: Laws 1988, ch. 125, § 20; 1999, ch. 289, § 40. The 1999 amendment, effective June 18, 1999, added 
Subsection B and redesignated former Subsections B and 
C as Subsections C and D. : 


59A-55-21. Repealed. 


Repeals. — Laws 2018, ch. 57, § 31 repealed 59A-55-21 2020. For provisions of former section, see the 2019 NMSA 
NMSA 1978, as enacted by Laws 1988, ch. 125, § 21, re- on NMOneSource.com. 
lating to purchasing group taxation, effective January 1, : . 
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59A-55-22. Administrative and procedural authority regarding risk 
retention groups and purchasing groups. 


The superintendent is authorized to make use of any of the powers established under the New 
Mexico Insurance Code to enforce the laws of New Mexico not specifically preempted by thé Risk 
Retention Act of 1986 including the superintendent's administrative authority to investigate, is- 
sue subpoenas, conduct depositions and hearings, issue orders, impose penalties and seek injunc- 
tive relief. With regard to any investigation, administrative proceedings or litigation, the proce- 
dural laws of New Mexico shall apply. The injunctive authority of the superintendent, in regard to 
risk retention groups, is restricted by the requirement that any injunction be issued by a court of 
competent jurisdiction. 


History: Laws 1988, ch. 125, § 22. Amendments of 1986, which appear as 15 U.S.C. §§ 3901 
Cross references, — For the Insurance Code, see 59A- to 3908, 3905, 3906 and 42 U.S.C. §§ 9671 to 9675, or to 

1-1 NMSA 1978 and notes thereto. the Liability Risk Retention Act of 1986, which appears as 
Compiler’s notes. — The reference to the Risk Reten- 15 U.S.C. 8§ 3901 to 3903. 


tion Act of 1986 should be either to the Risk Retention 


59A-55-23. Penalties. 


A risk retention group that violates any provision of the Risk Retention and Purchasing Group 
Act shall be subject to fines and penalties applicable to licensed insurers generally, including revo- 
cation of its certificate of authority or the right to do business in New Mexico, or both. 


History: Laws 1988, ch. 125, § 23. 


59A-55-24. Duty of insurance producers to obtain license. 


A. No person, firm, association or corporation shall act or aid in any manner in soliciting, ne- 
gotiating or procuring liability insurance in New Mexico from a risk retention group unless such 
person, firm, association or corporation is licensed as an insurance producer pursuant to the provi- 
sions of the New Mexico Insurance Code. 

B. No person, firm, association or corporation shall act or aid in any manner in soliciting, nego- 
tiating or procuring liability insurance: 

(1) in New Mexico for a purchasing group from an authorized insurer or a rial retention 
group chartered in a state, unless such person, firm, association or corporation is licensed as an 
insurance producer pursuant to the provisions of the New Mexico Insurance Code; 

(2) in New Mexico for any members of a purchasing group under a purchasing group's 
policy, unless such person, firm, association or corporation is licensed as an insurance producer 
pursuant to the provisions of the New Mexico Insurance Code; or 

(3) from an insurer not authorized to do business in New Mexico on behalf of a purchas- 
ing group located in this state, unless such person, firm, association or corporation is licensed as a 
surplus lines agent or excess line broker pursuant to the provisions of the New Mexico Insurance 
Code. 

C. Every person, firm, association or corporation licensed pursuant to the provisions of the 
New Mexico Insurance Code on business placed with risk retention groups or written through a 
purchasing group shall inform each prospective insured of the provisions of the notice required by 
Section 59A-55-10 NMSA 1978 in the case of a purchasing eruD. 


History: Laws 1988, ch. 125, § 24; 1999, ch. 272, § 27; Severability. — Laws 2016, ch. 89, § 71 provided that 
1999, ch, 289, § 41; 2016, ch. 89, § 69. if any part or application of Laws 2016, ch. 89 is held in- 

Cross references. — For the Insurance Code, see 59A- valid, the remainder or its application to other situations 
1-1 NMSA 1978 and notes thereto. or persons shall not be affected. 

The 2016 amendment, effective July 1, 2017, replaced The 1999 amendment, effective June 18, 1999, de- 
"agent" and "broker" with "insurance producer" through- leted former Subsection C, which stated that any re- 
out the section. quirement of residence in the state shall not apply for 


the purposes of acting as an agent or broker for a risk 
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59A-55-25 


retention group or purchasing group pursuant to Sub- 
sections A and B; redesignated former Subsection D as 


INSURANCE CODE 59A-56-3 


Subsection C; and updated the;statutory reference in 
that subsection. 


59A-55-25. Binding effect of orders issued in United States district . 


court. 


An order issued by any district court of the United States enjoining a risk retention group from 
soliciting or selling insurance or operating in any state upon a finding that such a group is in haz- 
ardous financial or financially impaired condition shall be enforceable in the state courts of New 


Mexico. 


History: Laws 1988, ch. 125, § 25. 


59A-55-26. Rules and regulations. 


The superintendent may establish and from time to time amend such regulations relating to 
risk retention groups and purchasing groups as may be necessary or desirable to pouty out the 
provisions of the Risk Retention and Purchasing Group Act. 


History: Laws 1988, ch. 125, § 26. 


59A-56- 
59A-56 


59A-56-10. 
59A-56-11. 
59A-56-12, 
59A-56-13, 


59A-56-1. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-1 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 1, relat- 
ing to the short title of the Health Insurance Alliance Act, 


59A-56-2. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-2 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 2, relat- 
ing to the purpose of the Health Insurance Alliance Act, 


59A-56-3. Repealed. 


Repeals. — Laws 2013, ch. B4, § 15 repealed 59A-56-3 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 3, relat- 
ing: to definitions of the Health Insurance Alliance Act, 


Severability. — Laws 1988, ch. 125, § 27 provided 
for the severability of the act if any part or application . 


thereof is held invalid. ) 
ARTICLE 56 
Health Insurance Alliances 
Sec, . 
Repealed. 59A-56-14. Repealed. 
Repealed. 59A-56-15. Repealed. 
Repealed. 59A-56-16. Repealed. 
Repealed, 59A-56-17. Repealed. 
Repealed. 59A-56-18. Repealed. 
Repealed. 59A-56-19. Repealed. 
Repealed. 59A-56-20. Repealed. 
. ‘Repealed. 59A-56-21. Repealed. 
.. Repealed. 59A-56-22. Repealed. 
Repealed. 59A-56-23. Repealed. 
Repealed. 59A-56-24. Repealed. 
Repealed. 59A-56-25, Repealed. 
Repealed. 


effective January 1; 2015. For provisions of, former | sec- 
tion, see the 2014 NMSA 1978 on NMOneSource.com, 


effective January 1, 2015. For provisions of former sec- 
tion, see the 2014 NMSA 1978 on NMOneSource.com. 


effective January 1, 2015, For provisions of former sec- 
tion, see the 2014 NMSA 1978 on NMOneSource.com. 
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59A-56-4 


59A-56-4. Repealed. 
Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-4 


NMSA 1978, as enacted by Laws 1994, ch. 75, § 4, relat- 
ing to creation of alliance and board, effective January 1, 


59A-56-5. Repealed. 
Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-5 


NMSA 1978, as enacted by Laws 1994, ch. 75, § 5, relat- 
ing to plan of operation, effective January 1, 2015. For 


59A-56-6. Repealed. 
Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-6 


NMSA 1978, as enacted by Laws 1994, ch. 75, §:6, relat- 
ing to powers and duties of the board, effective January 1, 


59A-56-7. Repealed. 
Repeals. — Laws 2018, ch: 54, § 15 repealed 59A- 


56-7 NMSA 1978, as enacted by Laws 1994, ch. 75, § 7, 
relating to policy forms, effective January 1, 2015. For 


59A-56-8. Repealed. 


Repeals. — Laws 2013, ch, 54, § 15 repealed 59A-56-8 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 8, relating 
to approved health plan, effective January 1, 2015. For 


59A-56-9. Repealed. 
Repeals. — Laws 2013, ch. 54, § 15 repealed 59A- 


56-9 NMSA 1978, as enacted by Laws 1994, ch. 75, § 9; 


relating to reinsurance, effective January 1, 2015. For 


59A-56-10. Repealed. 


Repeals. — Laws 2013, ch, 54, § 15 repealed 59A-56-10 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 10, re- 
lating to administration, effective January 1, 2015. For 


59A-56-11. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-11 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 11, re- 
lating to assessments, effective January 1, 2015. For 


59A-56-12. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-12 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 12, re- 
lating to initial administrative assessment, effective 


59A-56-13. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-13 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 13, relat- 
ing to alliance administrator, effective January 1, 2015. 
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2015. For provisions of former section, see the 2014 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2014 NMSA 1978 on 
NMOneSource.com. 


2015. For provisions of former section, see the 2014 NMSA 
1978.0n NMOneSource.com. 


provisions of former section, see the 2014 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2014 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2014 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2014 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2014 NMSA 1978 on 
NMOneSource.com. 


January 1, 2015. For provisions of former section, see the 
2014 NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2014 NMSA 1978 
on NMOneSource.com. 
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59A-56-14 


59A-56-14. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-14 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 14, re- 
lating to eligibility, guaranteed issue and plan provisions, 


59A-56-15. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-15 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 15, relat- 
ing to notice of alliance by members, effective January 1, 


59A-56-16. Repealed. 


Repeals. — Laws 2013, ch. 54, $ 15 repealed 59A- 
56-16 NMSA 1978, as enacted by Laws 1994, ch. 75,°$ 
16, relating to enrollment, effective January 1, 2015. For 


59A-56-17. Repealed. 


Repeals. — Laws 2013, ch. 54,-§ 15 repealed 59A- 
56-17 NMSA 1978, as enacted by Laws 1994, ch. 75, § 
17, relating to benefits, effective January 1, 2015. For 


59A-56-18. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A- 
56-18 NMSA 1978, as enacted by Laws 1994, ch. 75, § 
18, relating to deductibles, co-insurance and maximum 


59A-56-19. Repealed. 


Repeals, — Laws 2013, ch. 54, § 15 repealed 59A-56-19 
NMSA 1978, as enacted by Laws 1994, ch. 75, §.19, relat- 
ing to dependent family member required coverage and 


59A-56-20. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed. 59A-56-20 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 20) re- 
lating to renewability, effective January 1, 2015. For 


59A-56-21. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A- 
56-21 NMSA 1978, as enacted by Laws 1994, ch..75, § 
21, relating to regulations, effective January 1, 2015. For 


59A-56-22. Repealed. 


Repeals. — Laws 2013, ch. 54, $ 15 repealed 59A-56-22 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 22, re- 
lating to collective action, effective January 1, 2015. For 


59A-56-23. Repealed. 


Repeals, — Laws 2013, ch. 54, § 15 repealed 59A-56-23 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 23, relat- 
ing to rates and standard risk rate, effective January 1, 


INSURANCE CODE 
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effective January 1, 2015. For provisions of former sec- 
tion, see the 2014. NMSA 1978 on NMOneSource.com.- 


2 . its 


2015. For provisions of former section, see the 2014 NMSA 
1978 on NMOneSource.com. 


‘ 
» $ 


provisions of former section, see the 2014 NMSA.1978 on 
NMOneSource.com: 


provisions of former section, see the 2014 NMSA: 1978 on 
NMOneSource.com. 


3 
: 


out-of-pocket payments, effective January 1, 2015... For 
provisions of former section, see the: 2014 NMSA: 1978 on 
NMOneSource.com. ) 


small employer responsibility, effective January 1, 2015. 
For provisions of former section, see the 2014 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2014 NMSA Lae on 
NM Qnesonrrn com. 


' 


provisions of former section, see the 2014 NMSA 1978 on 
NM OneSource. com. 


provisions of former section, see the 2014 NMSA 1978 on 
NMOneSource.com. 4 


2015. For provisions of former section, see the 2014 aca 
1978 on NM Qnefourne camp : 
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59A-56-24 


59A-56-24. Repealed. 


Repeals. — Laws 2013, ch. 54, § 15 repealed 59A-56-24 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 24, re- 
lating to benefit payments reduction, effective January 1, 


59A-56-25. Repealed. 


Repeals. — Laws 2018, ch. 54, § 15 repealed 59A-56-25 
NMSA 1978, as enacted by Laws 1994, ch. 75, § 25, relat- 
ing to expanded service development, effective January 1, 


PATIENT PROTECTION 


59A-57-3 


2015. For provisions of former section, see the 2014 NMSA 
1978 on NMOneSource.com. 


2015. For provisions of former section, see the 2014 NMSA 


. 1978 on NMOneSource.com. 


ARTICLE 57 | 


Patient Protection 


Sec. [ <j rt 

59A-57-1, Short title. 

59A-57-2. Purpose of act. 

59A-57-3,. Definitions. 1 BJ 


59A-57-4. Patient rights; dissliaunksr rights to basic and 


comprehensive health care services; griev- 
ance procedure; utilization review pro- 
gram; continuous quality program. 


.59A-57-4.1. External grievance appeals; appointment; 


compensation. 

59A-57-5. Consumer assistance; consumer advisory 
boards; ombudsman office; reports to con- 
sumers; superintendent's orders to protect 
consumers. 


59A-57-1. Short title. 


Sec. 

59A-57-6. Fairness to health care providers; gag rules 
prohibited; grievance procedure for provid- 

ers. 

59A-57-7. Point-of-service option plan. 

59A-57-8. Administrative costs and benefit costs disclo- 
sures. 

59A-57-9. Private remedies to enforce patient and pro- 
vider insurance rights; enrollee as third- 
party beneficiary to enforce rights. 

59A-57-10. Application of act to eg a program, 

59A-57-11. Penalty. 


Chapter 59A, Article 57 NMSA 1978 may be cited as the "Patient Protection Act". 


History: Laws 1998, ch. 107, § 1; 2003, ch. 327, § 1. 

The 2008 amendment, effective June 20, 2003, sub- 
stituted "Chapter 59A, Article 57 NMSA 1978" for "Sec- 
tions 1 through 11 of this act". 


59A-57:2. Purpose of act. 


i ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 


_ struction and application of state patient bill of rights 


statutes, 87 A.L.R.5th 277, 


The purpose of the Patient Protection Act is to regulate aspects of health insurance by specifying 
patient and provider rights and confirming and clarifying the authority of the department to adopt 
regulations to provide protections to persons enrolled in managed health care plans. The insur- 
ance protections should ensure that managed health care plans treat patients fairly and arrange 
for the delivers of good quality services. 


History: Laws 1998, ch. 107, § 2. 


59A-57-3. Definitions. 


As used in the Patient Protection Act: 488 

A. "continuous quality improvement" means an ongoing and systematic effort to measure, 
evaluate and improve a managed health care plan's process in order to improve continually the 
quality of health care services provided to enrollees; 

B. "covered person", "enrollee", "patient" or "consumer" means an individual who is entitled to 
receive health care benefits provided by a managed health care plan; 
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C. “department” means the office of superintendent of insurance; 

D, "emergency care" means health care procedures, treatments or services delivered to a cov- 
ered person after the sudden onset of what reasonably appears to be a medical condition that man- 
ifests itself by symptoms of sufficient severity, including severe pain, that the absence of immedi- 
ate medical attention could be reasonably expected by a reasonable layperson to result in jeopardy 
to a person's health, serious impairment of bodily functions, serious dysfunction of a bodily organ 
or part or disfigurement to a person; 

E. “health care facility" means an institution providing health care services, including a hos- 
pital or other licensed inpatient center; an ambulatory surgical or treatment center; a skilled 
nursing center; a residential treatment center; a home health agency; a diagnostic, laboratory or 
imaging center; and a rehabilitation or other therapeutic health setting; 

F. "health care insurer" means a person that has a valid certificate of authority in good stand- 
ing under the Insurance Code to act as an insurer, health maintenance organization, nonprofit 
health care plan or prepaid dental plan; 

G. "health care professional" means a physician or other health care practitioner, including a 
pharmacist, who is licensed, certified or otherwise authorized by the state to provide health care 
services consistent with state law; 

H. “health care provider" or "provider" means a person that is licensed or otherwise authorized 
by the state to furnish health care services and includes-health care professionals and health care 
facilities; 

I. "health care services" includes, to the extent offered by the plan, physical health or 
community-based mental health or developmental disability services, including services for devel- 
opmental delay; . 

J. “managed health care plan" or "plan" means a health care insurer or a provider service net- 
work when offering a benefit that either requires a covered person to use, or creates incentives, 
including financial incentives, for a covered person to use, health care providers managed, owned, 
under contract with or employed by the health care insurer or provider service network. "Man- 
aged health care plan" or "plan" does not include a health care insurer or provider service network 
offering a traditional fee. for-service indemnity benefit or a benefit that covers only pe term 
travel, accident-only, limited benefit or specified disease policies; 

K. "person" means an individual or other legal entity; 

L. "point-of-service plan" or "open plan" means a managed health care plan that allows enroll- 
ees to use health care providers other than providers under direct contract with or employed by 
the plan, even if the plan provides incentives, including financial incentives, for covered persons to 
use the plan's designated participating providers; 

M. "provider service network" means two or more health care providers affiliated for the pur- 
pose of providing health care services to covered persons on a capitated or similar prepaid flat-rate 
basis that hold a certificate of authority pursuant to the Provider Service eget Act; 

N. "superintendent" pases the superintendent of insurance; and 

O. “utilization review" means a system for reviewing the appropriate and efficient allocation es 
health care services given or proposed to be given to a patient or group of Brae 


History: Laws 1998, ch. 107, § 3; 2017, ch. 130, § 18. in Subsection C, after "means the", deleted "department" 

The 2017 amendment, effective July 1, 2017, revised and added "office of superintendent of insurance"; and 
certain definitions of terms used in the Patient Protection in Subsection J, after "limited benefit", deleted "student 
Act, including removing student health plans from the health plan". 


list of products that are not managed health care plans; 


59A-57-4. Patient rights; disclosures; rights to basic and comprehensive 
health care services; grievance procedure; utilization 
review program; continuous quality program. 


A. Each covered person enrolled in a managed health care plan has the right to be treated 
fairly. A managed health care plan shall arrange for the delivery of good quality and appro- 
priate health care services to enrollees as defined in the particular subscriber agreement. The 
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59A-57-4 PATIENT PROTECTION 59A-57-4 


department shall adopt regulations to implement the provisions of the Patient Protection Act 
and shall monitor and oversee a managed health care plan to ensure that each covered person 
enrolled ‘in a plan is treated fairly and in accordance with the requirements of the Patient Pro- 
tection Act. In adopting regulations to implement the provisions of Subparagraphs (a) and (b) of 
Paragraph (3) and Paragraphs (5) and (6) of Subsection B of this section regarding health care 
standards and specialists, utilization review programs and continuous quality improvement pro- 
grams, the department shall cooperate with and seek advice from the department of health. 

B. The regulations adopted by the department to protect patient rights shall provide at a mini- 
mum that: 

(1) prior to or at the time of enrollment, a managed health care plan shall provide a sum- 
mary of benefits and exclusions, premium information and a provider listing; within a reason- 
able time after enrollment and at subsequent periodic times as appropriate, a managed health 
care plan shall provide written material that contains, in a clear, conspicuous ‘and readily under- 
standable form, a full and fair disclosure of the plan's benefits, limitations, exclusions, conditions 
of eligibility, prior authorization requirements, enrollee financial responsibility for payments, 
grievance procedures, appeal rights and the patients' rights generally available to all covered 
persons; 

(2) a managed health care plan shall provide health care services that are reasonably ac- 
cessible and available in a timely manner to each covered person; 

(3) in providing reasonably accessible health care services that are available in a timely 
manner, a managed health care plan shall ensure that: 

(a) the plan offers sufficient numbers and types of qualified and adequately staffed 
health care providers at reasonable hours of service to provide health care services to the plan's 
enrollees; : 

(b) health care providers that are specialists may act as primary care providers for 
patients with chronic medical conditions, provided the specialists offer all basic health care ser- 
vices that are required of them by a managed health care plan; 

(c) reasonable accegs is provided to out-of-network health care providers if medically 
necessary covered services are not reasonably available through participating health care provid- 
ers or if necessary to provide continuity of care during brief transition periods; 

(d) emergency care is immediately available without prior authorization require- 
ments, and appropriate out-of-network emergency care is not subject to additional costs; and 

(e) the plan, through provider selection, provider education, the provision of addi- 
tional resources or other means, reasonably addresses the cultural and linguistic diversity of its 
enrollee population; 

(4) a managed health care plan shall adopt and implement a prompt and fair grievance 
procedure for resolving patient complaints and addressing patient questions and concerns regard- 
ing any aspect of the plan, including the quality of and access to health care, the choice of health 
care provider or treatment and the adequacy of the plan's provider network. The grievance proce- 
dure shall notify patients of their right to obtain review by the plan, their right to obtain review 
by the superintendent, their right to expedited review of emergent utilization decisions and their 
rights under the Patient Protection Act; 

(5). a managed health care plan shall adopt and implement a comprehensive utilization 
review program. The basis of a decision to deny care shall be disclosed to an affected enrollee. The 
decision to approve or deny care to an enrollee shall be made in a timely manner, and the final 
decision shall be made by a qualified health care professional. A plan's utilization review program 
shall ensure that enrollees have proper access to health care services, including referrals to nec- 
essary specialists. A decision made in a plan's utilization review program shall be subject to the 
plan's grievance procedure and appeal to the superintendent; and 

(6) a managed health care plan shall adopt and implement a continuous quality improve- 
ment program that monitors the quality and appropriateness of the health care services provided 
by the plan. 


History: Laws 1998, ch. 107, § 4. 
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59A-57-4.1. External grievance appeals; appointment; compensation. 


A... The superintendent may appoint one or.more qualified individuals to: review external griev- 
ance appeals. 

B. . The superintendent shall fix the reasonable eorapansation. of each pte based upon, 
but not, limited to, compensation amounts suggested.by national or state legal.or medical Bralbe 
sional societies, organizations or associations. 

C. Upon completion of the external grievance appeal review, the superintendent shall prepare 
a detailed statement of compensation due each appointee and shall present the statement to the 
enrollee's health insurer. 

D. _The enrollee's health insurer shall pay the compensation directly to each appointee mo 
participated in the external grievance appeal review. 

E. The superintendent shall promulgate rules to implement this section. 


History: Laws 2008, ch. 327, § 2. 
Effective dates. — Laws 2003, ch. 327 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, §.23, was effective June 20, 2003, 90 ae a ier 
adjournment of the legislature. 


59A-57-5. Consumer assistance; consumer advisory boards; ombudsman 
office; reports to consumers; superintendent's orders to 
protect consumers. 


A, Each managed health care plan shall establish and adequately staff a consumer assistance 
office. The purpose of the consumer assistance office is to respond to consumer questions and con- 
cerns and assist patients in exercising their rights and protecting their interests as consumers of 
health care. 

B. Each managed health care plan shall establish a consumer advisory board. The board shall 
meet at least quarterly and shall advise the plan about the plan's general operations from the per- 
spective of the enrollee as a consumer of health care. The board shall also review the operations of 
and be advisory to the plan's consumer assistance office. 

D.[C.] The department shall prepare an annual report assessing the operations of managed 
health care plans subject to the department's oversight, including information about consumer 
ee cy 

E.[D.] A person adversely affected may file a complaint with the superintendent regarding a 
violation of the Patient Protection Act. Prior to issuing any remedial order regarding violations 
of the Patient Protection Act or its regulations, the superintendent shall hold a hearing in accor- 
dance with the provisions of Chapter 59A, Article 4 NMSA 1978. The superintendent may issue 
any order he deems necessary or appropriate, including ordering the delivery of appropriate care, 
to protect consumers and enforce the provisions of the Patient Protection Act. The superintendent 
shall adopt special procedures to govern the submission of emergency appeals to him in health 
emergencies. 


History: Laws 1998, ch. 107, § 5. 

Compiler's notes. — Laws 1998, ch. 107, § 5, as en- 
acted by the legislature, included the provisions ‘of Sub- 
section C, which read: "The department shall establish 
and adequately staff a managed care ombudsman office, 
either within the department or by contract. The purpose 
of the managed. care ombudsman office shall be to assist 
patients in exercising their rights and help advocate for 
and protect patient interests. The department's managed 


care ombudsman office shall work in conjunction with 
each plan's consumer assistance office and shall indepen- 
dently evaluate the effectiveness of the plan's consumer 
assistance office. The department's managed care om- 
budsman office may require a plan's consumer assistance 
office to adopt measures to ensure that the plan operates 
effectively to protect patient rights and inform consumers 
of the information to which they are entitled." Subsection 
C was vetoed by the governor on March 10, 1998. 


59A-57-6. Fairness to health care providers; gag rules prohibited; 
grievance procedure for providers. 


A. No managed health care plan may: 
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(1) adopt a gag rule or practice that prohibits a health care provider from discussing a 
treatment option with an enrollee even if the plan does not approve of the option; 

(2) include in any of its contracts with health care providers any provisions that offer an 
inducement, financial or otherwise, to provide less than medically necessary services to an en- 
rollee; or 

(3) require a health care provider to vidhdtbe any recognized fiduciary duty of his profession 
or place his license in jeopardy. 

B. Aplan that proposes to terminate a health care provider from the managed health care plan 
shall explain in writing the rationale for its proposed termination and deliver reasonable advance 
written notice to the provider prior to the proposed effective date of the termination. 

C. A managed health care plan shall adopt and implement a process pursuant to which pro- 
viders may raise with the plan concerns that they may have regarding operation of the plan, 
including concerns regarding quality of and access to health care services, the choice of health 
care providers and the adequacy of the plan's provider network. The process shall include, at a 
minimum, the right of the provider to present the provider's concerns to a plan committee re- 
sponsible for the substantive area addressed by the concern, and the assurance that the concern 
will be conveyed to the plan's governing body. In addition, a managed health’care plan shall 
adopt and implement a fair hearing plan that permits a health care provider to dispute the ex- 
istence of adequate cause to terminate the provider's participation with the plan to the extent 
that the relationship is terminated for cause and shall include in each provider contract a dis- 
pute resolution mechanism. 


History: Laws 1998, ch. 107, § 6. 


59A-57-7. Point-of-service option plan. 


A. Except as otherwise provided in this section, the department may require a plan that offers 
a point-of-service plan or open plan to include in any managed health care plan it offers an option 
for a point-of-service plan or open plan to the extent that the department determines that the open 
plan option is financially sound. 

B. No health care insurer may be required to offer a point-of-service plan or open plan as an 
option under a medicaid-funded managed health care plan unless the human services department 
has established such a requirement as part of a procurement for managed health care under the 
medicaid program. 


History: Laws 1998, ch. 107, § 7. 


59A-57-8. Administrative costs and benefit costs disclosures. 


The department shall adopt regulations to ensure that both the administrative costs and the 
direct costs of providing health care services of each managed health care plan are fully and fairly 
disclosed to consumers in a uniform manner that allows meaningful cost comparisons among 
plans. 


History: Laws 1998, ch. 107, § 8. 


59A-57-9. Private remedies to enforce patient and provider insurance 
rights; enrollee as third-party beneficiary to enforce 
rights, 


A. A person who suffers a loss as a result of a violation of a right protected pursuant to the pro- 
visions of the Patient Protection Act, its regulations or a managed health care plan may bring an 
action to recover actual damages or the sum of one hundred dollars ($100), whichever is greater. 
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B. Apperson likely to be damaged by a denial of a right protected pursuant to the provisions of 
the Patient Protection Act or its regulations may be granted an injunction under the principles of 
equity and on terms that the court considers reasonable. Proof of monetary damage or intent to 
violate a.right is not required. 

C. To protect and enforce an enrollee's rights in a managed health care plan, an individual en- 
rollee participating in or eligible to participate in a managed health care plan shall be treated as 
a third-party beneficiary of the managed health care plan contract between the plan and the party 
with which the plan directly contracts. An individual enrollee may sue to. enforce the rights pro- 
vided in the contract that governs the managed health care plan; provided, however, that the plan 
and the party to the contract may amend the terms of, or terminate the provisions of, the contract 
without the enrollee's consent. 

D... The relief provided pursuant to this section is in addition to other remedies a against 
the same conduct under the common law or other statutes of this state. 

E. In any class action filed pursuant to this section, the court may award damages to the named 
plaintiffs as provided in this section and may award members of the class the actual damages suf- 
fered by each member. of the class.as a result of the unlawful practice. 

F. Nothing in the Patient Protection Act,is intended to make a plan vicariously liable for the 
actions of independent contractor health care providers. 


History: Laws 1998, ch. 107, § 9. ANNOTATIONS 


Law reviews. — For comment, "ERISA Right to Use: 
An RX for Health Care that Places Forum over Substan- 
tive Consumer Rights," see 31 N.M. L. Rev, 453 (2001). 


59A-57-10. Application of act to medicaid program. 


A, Except as otherwise provided in this section, the provisions of the Patient Protection Act 
apply to the medicaid program operation in the state. A managed health care plan offered through 
the medicaid program shall grant enrollees and providers the same rights and protections as are 
granted to enrollees and providers in any other managed health care plan subject to.the provisions 
of the Patient Protection Act. 

B. Nothing in the Patient Protection Act shall be construed to limit the authority of the hu- 
man services department to administer the medicaid program, as required by law. Consistent 
with applicable state and federal law, the human services department shall have sole authority 
to determine, establish and enforce medicaid eligibility criteria, the scope, definitions and limi- 
tations of medicaid benefits and the minimum qualifications or standards for medicaid service 
providers. 

C. Medicaid recipients and applicants retain their right to appeal decisions adversely affect- 
ing their medicaid benefits to the human services department, pursuant to the Public Assistance 
Appeals Act [27-3-1 NMSA 1978]. Notwithstanding other provisions of the Patient Protection 
Act, a medicaid recipient or applicant who files an appeal to the human services department 
pursuant to the Public Assistance Appeals Act may not file an appeal on the same issue to the 
superintendent pursuant to the Patient Protection Act, unless the human services department 
refuses to hear the appeal. The superintendent may refer to the human services department any 
appeal filed with the superintendent pursuant to the Patient Protection Act if the complainant 
is a medicaid beneficiary and the matter in dispute is subject to the provisions of the Public As- 
sistance Appeals Act. 

D, Any:-managed health care plan participating in the medicaid managed care program as of 
the effective date of the Patient Protection Act and that is in compliance with contractual and 
regulatory requirements applicable to that program shall be deemed to comply with any require- 
ments established in accordance with that act until July 1, 1999; provided that, from the effective 
date of that.act, any rights established under that act beyond those under requirements of the hu- 
man services department shall apply to enrollees in medicaid managed health care plans. 


History: Laws 1998, ch. 107, § 10. 
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59A-57-11. Penalty. 


In addition to any other penalties provided by law, a civil administrative penalty of up to ten 
thousand dollars ($10,000) may be imposed for each violation of the Patient Protection Act. An ad- 
ministrative penalty shall be imposed by written order of the superintendent made after holding a 
hearing as provided for in Chapter 59A, Article 4 NMSA 1978. 


History: Laws 1998, ch. 107, § 1. 


ARTICLE 57A 


e e @ e 
Surprise Billing Protection 
Secasnsec Sec | 
59A-57A-1, . Short title. , 59A-57A-8, Health care e provider reimbursement. rates; 
59A-57A-2. Definitions. surprise billing. 
59A-57A-3. Emergency care; reimbursement; limitation 59A-57A-9." Reasonable ‘health care si scsi 
on charges. ) permitted. 
59A-57A-4. Non-emergency care; limitation on oharaea) 59A-57A-10, Private cause of action. 
59A-57A-5. Credit against maximum out-of-pocket cost- _. 59A-57A-11. Information from provider networks, 
sharing amount; communication by hos- 59A-57A-12. Applicability. 
pitals; advance notification of charges for 59A-57A-18, Providers; reimbursement for a surprise 
health care services. bill. (Repealed effective July 1, 2023.) 


59A-57A-6. Covered persons; providers; overpayment. 
59A-57A-7. Nonparticipating providers; rebates and in- 
ducements; prohibition. 


59A-57A-1. Short title. 


Sections 1 through 13 [59A-57A-1 through 59A- 57.13 NMSA 197 78 of ea act may be cited as 
the "Surprise Billing Protection Act”. 


History: Laws 2019, ch. 227,81. © | . Effective dates. — Laws 2019, ch. 227, § 16 made 
rf ~Win Laws 2019, ch, 227, § l-effective January 1, 2020. 


59A-57A-2. Definitions. 7 


As used in the Surprise Billing Protection Act: 

A. "allowed amount" means the maximum portion of a billed:charge that a health insurance 
carrier will pay, including any applicable covered person cost-sharing responsibility, for a cov- 
ered health care service or item rendered by a participating provider or by a nonparticipating 
provider; 

B. "balance billing" means’a nonparticipating provider's practice of issuing.a bill to a covered 
person for the difference between the nonparticipating provider's billed charges on a claim and 
any amount paid by the health insurance carrier as reimbursement for that claim, excluding any 
cost-sharing amount due from‘the covered person; 

C. "claim" means a request from a provider for payment for health care services rendered; 

D. "co-insurance" means a cost-sharing method that requires a covered person to pay a stated 
percentage of medical expenses after any deductible amount is paid; provided that co-insurance 
rates may differ for different types of services under the same health benefits plan; 

E. "copayment" means a cost-sharing method that requires a covered person to pay a fixed 
dollar amount when health care services are received} with the health insurance carrier paying 
the balance allowable amount; provided that there may be different copayment requirements for 
different types of services under the same health benefits plan; 

F. "cost sharing" means a copayment, co-insurance, deductible or any other form of financial 
obligation of a covered person other than premium or share of premium, or any combination of any 
of these financial obligations as defined by the terms of a health benefits plan; 
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G. "covered benefits" means those health care services to which a covered person is entitled 
under the terms of a health benefits plan; 

H. "covered person" means: 

(1) an enrollee, policyholder or binebriter: 

(2) the enrolled dependent of an enrollee, policyholder or subscriber; or 

(8) another individual participating in a health benefits plan; 

I. "deductible" means a fixed dollar amount that a covered person may be required to pay dur- 
ing the benefit period before the health insurance carrier begins payment for covered benefits; pro- 
vided that a health benefits plan may have both individual and family deductibles and separate 
deductibles for specific services; 

J. “emergency care" means a health care procedure, treatment or service, excluding ambulance 
transportation service, which procedure, treatment or service is delivered to a covered person af- 
ter the sudden onset of what reasonably appears to be a medical or behavioral health condition 
that manifests itself by symptoms of sufficient severity, including severe pain, that the absence of 
immediate medical attention, regardless of eventual diagnosis, could be expected by a reasonable 
layperson to result in jeopardy to a person's physical or mental health or to the health or safety of 
a fetus or pregnant person, serious impairment of bodily function, serious dysfunction of a bodily 
organ or part or disfigurement to a person; 

K. "facility" means an entity providing a health care service, including: 

(1) a general, special, psychiatric or rehabilitation hospital; 

(2) an ambulatory surgical center; 

(3) acancer treatment center; 

(4) a birth center; 

(5) an inpatient, outpatient or residential drug and alcohol treatment center; 

(6) a laboratory, diagnostic or other outpatient medical service or testing center; 

(7) a health care provider's office or clinic; 

(8) an urgent care center; 

(9) a freestanding emergency room; or 

(10) any other therapeutic health care setting; 

L. "freestanding emergency room" means a facility licensed by the department of health that 
is separate from an acute care hospital and that provides twenty-four-hour emergency care to pa- 
tients at the same level of care that a hospital-based emergency room delivers; 

M. "health benefits plan" means a policy or agreement entered into or offered or issued by a 
health insurance carrier to provide, deliver, arrange for, pay for or reimburse any of the costs of 
health care services; provided that "health benefits plan" does not include any of the following: 

(1) an accident-only policy; 

(2) acredit-only policy; 

(3). a long- or short-term care or disability income policy; 

(4) aspecified disease policy; 

(5) coverage provided pursuant to Title 18 of the federal Social Security Act, as amended; 

(6) coverage provided pursuant to Title 19 of the federal Social Security Act and the Public 
Assistance Act [27-2-1 through 27-2-34 NMSA 1978]; 

(7) a federal TRICARE policy, including a federal civilian health and medical program of 
the uniformed services supplement; 

(8). a fixed or hospital indemnity eA 

(9). a dental-only policy; 

(10) avision-only policy; 

_ (11) a workers' compensation policy; 

(12). an automobile medical payment policy; or 

(13). any other policy specified in rules of the superintendent; 

N. "health care services": 

(1) -means any service, supply or procedure for the diagnosis, prevention, treatment, cure 
or relief of a health condition, illness, injury or other disease, including physical or behavioral 
health services, to the extent.offered by a health benefits plan; and 

(2) does not mean ambulance transportation services; 
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O. “health insurance carrier" means an entity subject to state insurance laws, including a 
health insurance company, a health maintenance organization, a hospital and health service cor- 
poration, a provider service network, a nonprofit health care plan or any other entity that con- 
tracts or offers to contract, or enters into agreements to provide, deliver, arrange for, pay for or 
reimburse any costs of health care services or that provides, offers or administers a health benefit 
policy or managed health care plan in the state; 

P. “hospital” means a facility offering inpatient health care services, nursing care and over- 
night care for three or more individuals on a twenty-four-hours-per-day, seven-days-per-week ba- 
sis for the diagnosis and treatment of physical, behavioral or rehabilitative health conditions; 

Q. "inducement" means the act or process of enticing or persuading another person to take a 
certain course of action; 

R. "network" means the group or groups of participating providers that have been contracted 
to provide health care services under a network plan; 

S. "network plan" means a health benefits plan that either requires a covered person to use or 
creates incentives, including financial incentives, for a covered person to use providers and facili- 
ties managed, owned, under contract with or employed by the health i insurance carrier offering the 
health benefits plan; 

T. "nonparticipating provider" means a provider who is not a participating provider; 

U. "participating provider" means a provider or facility that, under express contract with a 
health insurance carrier or with a health insurance carrier's contractor or subcontractor, has 
agreed to provide health care services to covered persons, with an expectation of receiving pay- 
ment directly or indirectly from the health insurance carrier, subject to cost sharing; 

VY. "prior authorization" means a pre-service determination made by a health insurance carrier 
regarding a covered person's eligibility for services, medical necessity, benefit coverage and the 
location or appropriateness of services, pursuant to the terms of a health benefits plan that the 
health insurance carrier offers; 

W. "provider" means a health care professional, hospital or other facility licensed to furnish 
health care services; 

X. "stabilize" means to provide emergency care to a patient as may be necessary to ensure, 
within reasonable medical probability, that no material deterioration of the condition is likely to 
result from or occur during the transfer of the patient to a facility or, with respect to emergency 
labor, to deliver, including the delivery of a placenta; and 

Y. "surprise bill": 

(1) means a bill that a nonparticipating provider issues to a covered person for health care 
services rendered in the following circumstances, in an amount that exceeds the covered person's 
cost-sharing obligation that would apply for the same health care services if these services had 
been provided by a participating provider: 

(a) emergency care provided by the nonparticipating provider; or 

(b) health care services, that are not emergency care, rendered by a nonparticipating 
provider at a participating facility where: 1) a participating provider is unavailable; 2) a nonpar- 
ticipating provider renders unforeseen services; or 3) a nonparticipating provider renders services 
for which the covered person has not given specific consent for that nonparticipating provider to 
render the particular services rendered; and 

(2) does not mean a bill: 

(a) for health care services received by a covered person when a participating pro- 
vider was available to render the health care services and the covered person knowingly elected to 
obtain the services from a nonparticipating provider without prior authorization; or 

(b) ‘received for health care services rendered by a nonparticipating provider to a cov- 
ered person whose coverage is provided pursuant to a preferred provider plan; provided that the 
health care services are not provided as emergency care or for services rendered pursuant to Sub- 
paragraph (b) of Paragraph (1) of this subsection. 


History: Laws 2019, ch. 227, § 2. Effective dates. — Laws 2019, ch. 227, § 16 made 
Laws 2019, ch. 227, § 2 effective January 1, 2020. 
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59A-57A-3. Emergency care; reimbursement; limitation on charges. 


A. . A health.insurance carrier shall reimburse a nonparticipating provider for emergency care 
necessary to.evaluate and stabilize a.covered person if a prudent layperson would neReOnA NN be- 
lieve that emergency care.is necessary, regardless of eventual diagnosis. 

B. A health insurance carrier shall not require that prior authorization. for emergency care be 
obtained by, or on behalf of, a covered person prior to the point:of stabilization of that covered person 
if a prudent layperson would reasonably believe that the covered. person requires emergency care. 

C. A health insurance carrier may impose a cost-sharing or limitation of benefits requirement 
for emergency care performed by. a, nonparticipating provider only to the same extent that the 
copayment, co-insurance or limitation of benefits requirement applies for participating providers 
and is documented in the policy. 

D. A health insurance carrier may require an. emergency care provider to notify a health insur- 
ance carrier of a covered person's admission to the hospital within a reasonable time period after 
the covered person has been stabilized. 


History: Laws 2019, ch. 227, § 3. ) Effective dates. — Laws 2019, ch. 227, §. 16 made 
Laws 2019, ch. 227, § 3 effective January 1, 2020. 


59A-57A-4. Non-emergency care; limitation on charges. 


A. Other than applicable cost sharing that would apply if a participating provider had ren- 
dered the same services, a health insurance carrier shall provide reimbursement for and .a.covered 
person. shall not be liable for charges and fees for covered non-emergency care rendered by a non- 
participating provider that are delivered when: 

(1) the covered person at an in-network facility does not have the ability or opportunity to 
choose a participating provider who is available to provide the covered services; or 

(2) medically necessary care is unavailable within a health benefits plan's network; pro- 
vided that "medical necessity. shall be determined by a covered person's provider in conjunction 
with the covered person's health benefits plan and health insurance carrier. 

B. Except as.set forth in Subsection A of this section, nothing in this section shall preclude a 
nonparticipating provider from balance billing for non- emergency care provided by a nonpartici- 
pating provider to an individual who has knowingly chosen to receive services from that nonpar- 
ticipating provider, 


History: Laws 2019, ch, 227, § 4, Effective dates. — Laws 2019, ch, 227, § 16 made 
, Laws 2019, ch. 227, § 4 effective January 1,2020. — 


59A-57A-5. Credit against maximum out-of-pocket cost-sharing amount; 
communication by hospitals; advance notification of 
charges for health care services. 


NG A nonparticipating provider shall not knowingly submit a surprise bill, toa covered person. 

B. In accordance with the hearing procedures established pursuant to the Patient Protection 
Act [Chapter 59A, Article 57 NMSA 1978], a covered person may appeal a health i insurance car- 
rier's determination made regarding a surprise bill. 

C. By July 1, 2020, the department of health:shall require each health facility Geocad pursu- 
ant to the Public Health Act [Chapter 24, Article 1 NMSA 1978] to post the following on the health 
facility's website in-a publicly accessible manner; 

(1) the names and hyperlinks for direct access to the iehaians of all, health insurance car- 
riers with which the hospital has a contract for services; io (di 
(2) astatement that sets forth the following: 
(a) . services may be performed,in the hospital by participating providers as well. as 
nonparticipating providers who may separately bill the patient; 
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(b) providers that perform health care services in the hospital may or may not partici- 
pate in the same health benefits plans as the hospital; and 
(ec) prospective patients should contact their health insurance carriers in advance of 
receiving services at that hospital to determine whether the scheduled health care services pro- 
vided in that hospital will be covered at in-network rates; 
(3) the rights of covered persons under the Surprise Billing Protection Act; and 
(4) instructions for contacting the superintendent. 

D. Any written communication} other than a receipt of payment, from a provider or health 
insurance carrier pertaining to a surprise bill, shall clearly state that the covered person is 
responsible only for payment of applicable in-network cost-sharing amounts under the covered 
person's health benefits plan. A collection agency collecting medical debt from New Mexico resi- 
dents shall post a notice of consumer rights pursuant to the Surprise Billing Protection Act on 
its website. 

E. When a nonparticipating provider under nonemergency circumstances has advance knowl- 
edge that the nonparticipating provider is not contracted with the covered person's health insur- 
ance carrier, the nonparticipating provider shall inform the covered person of the nonparticipating 
provider's nonparticipating status and advise the covered person to contact the covered person's 
health insurance carrier to discuss the covered person's options. 


History: Laws 2019, ch. 227, § 5. Effective dates. — Laws 2019, ch. 227, § 16 made 
Laws 2019, ch. 227, § 5 effective January 1, 2020. 


59A-57A-6. Covered persons; providers; overpayment. 


A... If a covered person pays a nonparticipating provider more than the in-network cost-sharing 
amount for services provided under circumstances giving rise to a surprise bill, the nonparticipat- 
ing provider shall refund to the covered person within forty-five calendar days of receipt of pay- 
ment from the health insurance carrier any amount paid in excess of the in-network cost-sharing 
amount. 

B. If a nonparticipating provider has not made a full refund to the covered person of any 
amount paid in excess of the in-network cost-sharing amount to the covered person within forty- 
five calendar days of receipt, interest shall accrue at the rate set for payment of interest on a 
health plan's liability for clean claims submitted by eligible providers to a health plan pursuant to 
Chapter 59A, Article 16 NMSA 1978. 

C.. A covered person may seek recovery of the refund of the amount the covered person has paid 
in excess of the in-network cost-sharing amount that a nonparticipating provider owes, plus interest, 
pursuant to Subsection B of this section by filing an appeal with the office of superintendent of in- 
surance. The superintendent of insurance shall develop an appeals process pursuant to this section. 


History: Laws 2019, ch, 227, § 6. Effective dates. — Laws 2019, ch. 227, § 16 made 
Laws 2019, ch. 227, § 6 effective January 1, 2020. 


59A-57A-7. Nonparticipating providers; rebates and inducements; 
prohibition. 


A nonparticipating provider shall not, either directly or indirectly, knowingly waive, rebate, give, 
pay or offer to waive, rebate, give or pay all or part of a cost-sharing amount owed by a covered 
person pursuant to the terms of the covered person's health benefits plan as an inducement for 
the covered person to seek a health care service from that nonparticipating provider. The super- 
intendent may impose fines on providers for unlawful rebates and inducements; provided that a 
provider on which the superintendent intends to impose a fine shall be entitled to a hearing in 
accordance with the provisions of Section 59A-4-15 NMSA 1978. . 


History: Laws 2019, ch. 227, § 7. Effective dates. — Laws 2019, ch. 227, § 16 made 
Laws 2019, ch. 227, § 7 effective January 1, 2020. 
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59A-57A-8. Health care provider reimbursement rates; surprise 
billing. 


A. The superintendent shall convene appropriate stakeholders, including rural providers, in- 
surers and consumer advocates, and review the reimbursement rate for surprise bills annually to 
ensure fairness to providers and to evaluate the impact on health insurance premiums ang health 
benefits plan networks. 

B. Calculation of the date of health insurance carrier receipt of a levisn shall align with re- 
quirements for prompt payment established pursuant to Section 59A-16-21.1 NMSA 1978. 

C. A health insurance carrier shall make available to prayaders access to claims status infor- 
mation. 


History: Laws 2019, ch. 227, § 8. “~ 'Bffective dates. — Laws 2019, ch. 227, § 16 made 
Laws 2019, ch. 227, § 8 effective January 1, 2020. 


59A-57A-9. Reasonable health care cost management permitted. 


Nothing in the Surprise Billing Protection Act shall be construed to prohibit a health insurance 
carrier from appropriately using reasonable health care cost management techniques. 


History: Laws 2019, ch, 227, § 9. Effective dates. — Laws 2019, ch. 227, § 16 made 
Laws 2019, ch. 227, § 9 effective January 1, 2020. 


59A-57A-10. Private cause of action. 


Except as provided in Subsection C of Section 6 [59A-57A-6 NMSA 1978] of the Surprise Billing 
Protection Act, nothing in that act shall be construed to create or imply a private cause of action 
for a violation of that act. 


History: Laws 2019, ch. 227, § 10. Effective dates. — Laws 2019, ch. 227, § 16 made 
Laws 2019, ch. 227, § 10 effective January 1, 2020. 


be 


59A-57A-11. Information from provider networks. | Met omnate 


The superintendent: 

A. may require that health insurance carriers report the annual percentage of claims and ex- 
penditures paid to nonparticipating providers for health care services; and 

B. may require by rule a report on changes to the percent of claims paid as an emergency claim. 


History: Laws 2019, ch, 227, § 11. Effective dates. — Laws 2019, ch. 227, § 16 made 
; Laws 2019, ch, 227, § 11 effective January 1, 2020. . 


59A-57A- 12. Applicability. 


The provisions of the Surprise Billing Protection Act apply to Ri ‘Banas rm of fealtt cover- 
age delivered or issued for delivery in this state: 

A. group health coverage governed by the nests of tts Health Shy Purchasing Act [Chap- 
ter 13, Article 7 NMSA 1978]; 

B. individual health insurance policies, health benefits plans and seetiltae of insurance gov- 
erned by the provisions of Chapter 59A, Article 22 NMSA 1978; 

C. ‘ multiple- pe nies welfare arrangements: Sear ba by the’ SR gla ‘of Séetion Least 20 
NMSA 1978; 

D. group and blanket health insurance policies, health benefits praia and ¢eértificates of insur- 
ance governed by the provisions of Chapter 59A, Article 23 NMSA 1978; 


Yue 
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E. individual and group health maintenance organization contracts governed by the provisions 
of the Health Maintenance Organization Law [Chapter 59A, Article 46 NMSA 1978]; and 

F. individual and group nonprofit health benefits plans governed by the provisions of the Non- 
profit Health Care Plan Law [Chapter 59A, Article 47 NMSA 1978]. 


History: Laws 2019, ch. 227,$12.) v - Effective dates. — Laws 2019, ch. 227, § 16 made 
Laws 2019, ch,.227, § 12 effective January 1; 2020. , 


59A-57A-13. Providers; reimbursement for a surprise bill. (Repealed 
effective July 1, 2023.) 


A. For services provided pursuant to Section 3 [59A-57A-3 NMSA 1978] or 4 [59A-57A-4 
NMSA 1978] of the Surprise Billing Protection Act, a health insurance carrier shall directly 
reimburse a nonparticipating provider for care vignette the surprise bill reimbursement rate 
for services. 

B. The surprise bill reimbursement rate shall be calculated using claims data reflecting the 
allowed amounts paid for claims paid in the 2017 plan year. 

C. As used in this section; "surprise bill reimbursement rate" means the sixtieth percentile of 
the allowed commercial reimbursement rate for the particular health care service performed by 
a provider in the same or similar specialty in the same geographic area, as reported in a bench- 
marking database maintained by a nonprofit organization specified by the superintendent after 
consultation with health care sector stakeholders; provided that no surprise bill reimbursement 
rate shall be paid at less than one hundred fifty percent of the 2017 medicare reimbursement rate 
for the applicable health care service provided. 

D. The nonprofit organization shall-be conflict-free and unaffiliated with any stakeholder in 
the cleats care sector. 


oe Laws 2019, ch. 227, § 18. Effective dates. — Laws 2019, ch. 227, § 16 made 
Delayed repeals. — Laws 2019, ch. 227, § 15 repeals Laws 2019, ch: 227, § 13 effective January 1, 2020. 
59A-57A-13 NMSA 1978 effective July 1, 2023. . 


ARTICLE 58 | 
Service Contract Regulation 

Sec, Sec. 
59A-58-1. Short title. — 59A-58-10.1. Automatic renewal; notice. 
59A-58-2. Definitions. 59A-58-11. Receipt for and copy of service contract required. 
59A-58-3. Exclusions from act. 4 59A-58-12. Cancellation of service contract. 
59A-58-4, Prohibition of sale of service contract unless 59A-58-13. Business name restrictions, 

registered. 59A-58-14,° Prohibition of requiring purchase of service 
59A-58-5, Registration requirements. ; contract as a condition of loan approval or 
59A-58-6, Security required for, registration of provider... purchase of property. 
59A-58-7, Transactions exempt from premium tax. 59A-58-15. Records requirements. 
59A-58-8. Transactions not subject to New Mexico Insur- 59A-58-16. Examinations and inspection of books by su- 

' ance Code; exceptions. . perintendent. 

59A-58-9. Right of holder to return service contract for 59A-58-17,. Civil penalty for violation. 

refund, 59A-58-18, Rulemaking. 


59A-58-10. Information required in service contract. 


59A-58-1. Short title. 
Chapter 59A, Article 58 NMSA 1978 may be cited as the "Service Contract Regulation Act". 


History: Laws 2001, ch. 206, § 1; 2017, ch. 125, § 1. The 2017 amendment, effective June 16, 2017, 
changed "Sections 1 through 19 of this act" to "Chap- 
ter 59A, Article 58 NMSA 1978", 
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59A-58-2. Definitions. 


As used in the Service Contract Regulation Acts: . 

A. "administrator" means a person who is responsible for administering a service contract that 
is issued, sold or offered for sale by a provider or sold by a seller; 

B. “automatic renewal provision" means a provision within a service contract that,acts to auto- 
matically renew the service contract after the end of the original term for a renewal term greater 
than two months, and such renewal is effective unless the holder gives notice to the provider or 
administrator of phe holder's intention to terminate the service contract; 

C. "consumer" means a person who purchases, other than for resale, property used Ss Sa 
for personal, family or household purposes and not for business or research purposes; 

D. "holder" means a resident of this state who: : 

(1) purchases a service contract; or 
(2). is legally in possession of a service contract and is entitled to ate the rights of the 
original purchaser of the service contract; 

E. "incidental costs" means expenses specified in a warranty that are incurred by the ae 
holder due to the failure of the product to perform as provided in the contract. Incidental costs 
may include, without limitation, insurance policy deductibles, rental vehicle charges, the differ- 
ence between the actual value of a motor vehicle at the time of failure and the cost of a replace- 
ment vehicle, gross receipts taxes, registration fees, transaction fees and mechanical inspection 
fees. Incidental costs may be reimbursed in either a fixed amount specified in the warranty or by 
use of a formula itemizing specific incidental costs incurred by the warranty holder; ) 

F. "maintenance agreement" means a contract for a limited period that provides only for sched- 
uled maintenance; 

G. "major manufacturing company" means a person who: 

(1) manufactures or produces and sells products under its own name or label or isa wholly 
owned subsidiary or affiliate of the person who manufactures or produces products; and 

(2) maintains, or its parent company maintains, a net worth or stockholders’ equity of at 
least one hundred million dollars ($100,000,000); i 

H. "property" means all property, whether movable at the time of wiaven avs or a fixture, that is 
used primarily for personal, family or household purposes; 

I, "provider" means a person who is contractually obligated to a holder or to indemnify the 
holder for the costs of repairing, replacing or performing maintenance on property; 

J. "reimbursement insurance policy" means a policy of insurance issued to a provider to either 
provide reimbursement to the provider under the terms of the insured service contracts issued or 
sold by the provider or, in the event of the provider's non-performance, to pay on behalf of the pro- 
vider all covered contractual obligations incurred by the provider under the terms of the insured 
service contracts issued or sold by the provider; 

K. "road hazard" means a hazard that is encountered while driving a motor vehicle and that 
may include potholes, rocks, wood debris, metal parts, glass, plastic, curbs or composite scraps; 

L. "seller" means a person who sells service contracts that contractually obligate another party 
or parties; 

M. "service contract" means a contract pursuant to which a provider, in exchange for sepa- 
rately stated consideration, is obligated fora specified period to a holder to repair, replace or per- 
form maintenance on, or indemnify or reimburse the holder for the costs of repairing, replacing 
or performing maintenance on, property that is described in the service contract and that has an 
operational or structural failure as a result of a defect in materials, workmanship or normal v wear 
and tear, including a contract that provides or includes one or more of the following: 

(1) incidental payment of indemnity under limited circumstances, including towing, rental 
and emergency road service and food spoilage; 

(2) the repair, replacement or maintenance of property for damages that result from power 
surges, or accidental damage from handling; 

(3) the repair or replacement of tires and wheels on a motor vehicle damaged as a result of 
coming into contact with road hazards; 
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(4) the removal of dents, dings or creases on a motor vehicle that can be repaired using the 
process of paintless dent removal without affecting the existing paint finish and without replacing 
vehicle body panels, sanding, bonding or painting; 


(5) the repair of chips or cracks in motor vehicle windshields or the replacement of motor 
vehicle windshields as a result of damage caused by road hazards; 
(6) the replacement of a motor vehicle key or key fob i in the event the key or key fob be- 


comes inoperable or is lost or stolen; and 


(7) other services approved by the superintendent if not inconsistent with other provisions 


of the Service Contract Regulation Act; and 


N. "warranty" means a warranty provided solely by a manufacturer, importer or seller of prop- 
erty for which the manufacturer, importer or seller did not receive separate consideration and 


that: 


(1) is not negotiated or separated from the sale of the property; 

(2) is incidental to the sale of the property; and 

~ (3) guarantees to indemnify the consumer for defective parts, mechanical or electrical fail- 
ure, labor or other remedial measures required to repair or replace the property and may provide 


specified incidental costs. 


History: Laws 2001, ch. 206, § 2; 2013, ch. 74, § 37; 
2017, ch. 125, § 2; 2019, ch. 254, § 1. 

The 2019 amendment, effective June 14, 2019, de- 
fined "automatic renewal provision" as used in the Service 
Contract Regulation Act; added new Subsection B and 
redesignated former Subsections B through M as Subsec- 
tions C through N, respectively. 

The 2017 amendment, effective June 16, 2017, de- 
fined "incidental costs", "reimbursement insurance pol- 
icy", "road hazard" and "seller", expanded the required 
components of a "service contract", and revised the defi- 
nitions of certain terms, as used in the Service Contract 
Regulation Act; in Subsection A, after "provider", added 
"or sold by a seller"; added new Subsection D and redes- 
ignated former Subsections D through G as Subsections 
E through H, respectively; in Subsection F, in Paragraph 
F(1), after "subsidiary", added "or affiliate"; added new 


59A-58-3. Exclusions from act. 


Subsections I through K and redesignated former Sub- 
sections H and I as Subsections L and M, respectively; in 
Subsection L, in the introductory clause, after "including", 
added "a contract that provides or includes one or more of 
the following", in Paragraph L(1), deleted "a contract that 
includes a provision for", and deleted “and” at the end of 
the paragraph, in Paragraph L(2), deleted "a contract that 
provides for", and deleted "and" at the end of the para- 
graph, and added Paragraphs L(3) through L({7); and in 
Subsection M, Paragraph M(3), after "property", added 
"and may provide specified incidental costs". 

The 2018 amendment, effective March 29, 2013, de- 
leted the definition of "superintendent"; and deleted Sub- 
section I, which defined "superintendent" to mean the su- 
perintendent of insurance of the insurance division of the 
public regulation commission. 


The provisions of the Service Contract Regulation Act do not apply to: 


A. awarranty; 
B. a maintenance agreement; 


C. a-service contract provided by a public utility on its transmission device if the service con- 
tract is regulated by the public regulation commission; 

D. a-service contract sold or offered for sale to a person who is not a consumer; or 

E. aservice contract for property if the purchase price of the property is less than two hundred 
fifty dollars ($250) and the consideration for the service contract is less than twenty-five dollars 


($25.00). 


History: Laws 2001, ch. 206, § 3. 


Effective dates. — Laws 2001, ch. 206, § 20 made 
Laws 2001, ch. 206, § 3 effective July 1, 2002. 


59A-58-4. Prohibition of sale of service contract unless registered. 


A provider shall not issue, sell or offer for sale service contracts in this state unless the provider 
has been registered with the superintendent pursuant to the provisions of the Service Contract 
Regulation Act. However, an administrator or seller of a service contract is not required to be reg- 
istered. The provisions of this section shall not apply to major manufacturing companies' service 
contracts. 
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History; Laws 2001, ch. 206, § 4; 2017, ch. 125, § 3. from the registration requirement; and added "However, 
The 2017 amendment, effective June 16, 2017, ex- an administrator or seller of a,service contract is not re- 
cluded administrators and sellers of service contracts “. _ quired to be TEgIBLETeC. 


59A-58-5. Registration requirements. 


A. A provider who wishes to issue, sell or offer for sale service contracts in this state must sub- 
mit to the superintendent: 
(1) aregistration application on a form prescribed by the superintendent; 
(2) . proof that the provider has complied with, the requirements for security pursuant to 
Section 59A-58-6 NMSA 1978; 
(3) the name, address and telephone number of each administrator with whom the pro- 
vider intends to contract, if any; and 
(4) provided that House Bill 248 of the first session of the fifty-fifth legislature: 
(a) becomes law, the registration renewal fee provided in Section 59A-6-1 NMSA 


ae 


1978; or ; 
(b) does not become law, a fee of five hundred dollars ($500). . 

B. A provider's registration is valid for one year after the date the registration is filed. A pro- 
vider may renew the provider's registration if, before the registration expires, the provider sub- 
mits to the superintendent. an application on a form prescribed by the aunertatencent and, pro- 
vided that House Bill 248 of the first session of the fifty-fifth legislature: 

(1) becomes law, the registration renewal fee provided in Section 59A-6-1 NMSA 1978; or 
(2) does not become law, a fee of five hundred.dollars ($500). 

C. The provisions of this section shall not apply to major manufacturing companies’ service 
contracts. 

D. Service contract forms are not Rare to be filed with the superintendent. 


History: Laws 2001, ch. 206, $5; 2017, i! 125, § 4; Bill 248 of the first session of the fifty-fifth taaidtadiees in 
2021, ch. 108, § 36. Subsection A, added Paragraph A(4); and.in Subsection B, 

The 2021 amendment, effective July 1, 2021, revised after "superintendent and", added "provided that House 
registration requirements to issue, sell or offer for sale Bill 248 of the first session of the fifty-fifth legislature", 
service contracts, conditioned on the passage of House and added Paragraphs B(1) and B(2). 


59A-58-6. Security required for registration of provider. , 


A. To ensure the faithful performance of a provider's obligations to the provider's service con- 
tract holders, a provider shall comply with the requirements of one of the following: 
(1) maintain a deposit with the superintendent as provided in this paragraph: — 

(a) a provider of a service contract shall deposit fifty thousand dollars ($50,000) un- 
less the contract covers the following, in which case the provider shall deposit one hundred thou- 
sand dollars ($100,000); 1) a motor vehicle; and 2) mechanical, plumbing and electrical systems 
and appliances at a residential dwelling when the service contract was sold 1 in conjunction with 
the sale of the residential dwelling; 

(b) deposits required pursuant to Subparagraph (a) of this petaeraph shall be: 1), a 
surety bond issued by a surety company authorized to do business in New Mexico on a form ac- 
ceptable to the superintendent; 2) securities of the type eligible for deposit by an insurance com- 
pany; or 3) a clean and irrevocable letter of credit issued by a financial institution acceptable to the 
superintendent; and 

(c) additional deposits may be required of any provider when it is determined by the 
superintendent that an additional deposit is necessary for the protection of the public; or ~~ 

(2) insure all service contracts under a reimbursement insurance policy issued by an in- 
surer licensed, registered or otherwise authorized to do business i in this state, and who either: 

(a) at the time the policy is filed with the superintendent, and continuously thereaf- 
ter: 1) maintains a surplus as to policyholders and paid-in capital of at least fifteen million dol- 
lars ($15,000,000); and 2) annually files copies of the insurer's financial statements, its national 
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association of insurance commissioners annual statement and the actuarial certification required 
by and filed in the insurer's state of domicile; or 
(b) at the time the policy is filed with the superintendent, and continuously thereaf- 

ter: 1) maintains a surplus as to policyholders and paid-in capital of less than fifteen million dol- 
lars ($15,000,000) but at least equal to ten million dollars ($10,000,000); 2) demonstrates to the 
satisfaction of the superintendent that the company maintains a ratio of net written premiums, 
wherever written, to surplus as to policyholders and paid-in capital of not greater than three to 
one; and 3) annually files copies of the insurer's audited financial statements, its national associa- 
tion of insurance commissioners annual statement and the actuarial certification required by and 
filed in the insurer's state of domicile. 

B. Except for the requirements specified in this section, no other financial security require- 
ments shall be required by the superintendent. 

C. The provisions of this section shall not apply to major manufacturing companies’ service 


contracts. 


History: Laws 2001, ch. 206, § 6; 2007, ch. 282, § 13; 
2017, ch. 125, § 5. 

The 2017 amendment, effective June 16, 2017, pro- 
vided a second financial security option to ensure the 
faithful performance of a provider's obligations to the 
provider’s service contract holders; in Subsection A, in 
the introductory clause, after the second occurrence of 
"provider's", added "service", after “provider shall", added 
"comply with the requirements of one of the following", 
added paragraph designation "(1)", in Paragraph A(1), af- 
ter "provided in this", deleted "section" and added "para- 
graph"; redesignated former Subsections B through D 
as Subparagraphs A(1)(a) through A(1)(c), respectively; 
redesignated former Paragraphs B(1) and B(2) as Items 


1) and 2) of Subparagraph A(1)(a), respectively; in Sub- 
paragraph A(1)(b), after "pursuant to", deleted "Subsec- 
tion B of this. section" and added "Subparagraph (a), of 
this paragraph", redesignated former Paragraphs C(1) 
through C(3) as Items 1) through 3) of Subparagraph A(1) 
(b), respectively, and after the semicolon, added "and"; in 
Subparagraph A(1)(c), after "additional", deleted "finan- 
cial security" and added “deposits", and after the semico- 
lon, added "or", and added Paragraph A(2); and added a 
new Subsection B and redesignated former Subsection E 
as Subsection C. 

The 2007 amendment, effective June 15, 2007, elimi- 
nated cash deposits. 


59A-58-7. Transactions exempt from premium tax. 


The premium tax imposed pursuant to Chapter 59A, Article 6 NMSA 1978 does not apply to any 
business transacted pursuant to the provisions of the Service Contract Regulation Act. 


History: Laws 2001, ch. 206, § 7. 
Cross references. — For exemption of the Service 
Contract Regulation Act, see 59A-58-7 NMSA 1978. 


Effective dates. — Laws 2001, ch. 206, § 20 made 
Laws 2001, ch. 206, § 7 effective July 1, 2002. 


59A-58-8. Transactions not subject to New Mexico Insurance Code; 


exceptions. 


A. Except as otherwise provided in the Service Contract Regulation Act, the marketing, issu- 
ance, sale, offering for sale, making, proposing to make and administration of service contracts 
are not subject to the provisions of the New Mexico Insurance Code [59A-1-1 NMSA 1978], except, 
when applicable, the provisions of Chapter 59A, Article 16 NMSA 1978. 

B. A provider, person who sells service contracts, administrator or any other person is not re- 
quired to obtain a certificate of authority or license from the superintendent to issue, sell, offer for 


sale or administer service contracts. 


History: Laws 2001, ch. 206, § 8. 


Effective dates. — Laws 2001, ch. 206, § 20 made 
Laws 2001, ch. 206, § 8 effective July 1, 2002. 


59A-58-9. Right of holder to return service contract for refund. 


A. A service contract is void and a provider shall refund to the holder the purchase price of 
the service contract if the holder has not made a claim under the service contract and the holder 


returns the service contract to the provider: 
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(1) within twenty days. after the date the provider mails a copy of\the service contract to 
the holder; 

(2). within ten days after the purchaser receives'a copy of the service eanirads if the pro- 
vider furnishes the holder-with the copy at the time the contract is purchased; or ) 

(3) within a longer period specified in the service contract. 

B.. The right of a holder to return a service contract pursuant to Subsection A of this: section 
applies only to the original purchaser of the service contract. 

C.. Subsequent to the time period specified in Subsection A of this section, or ifia ‘aims was, 
made during that time period, a holder may cancel a service contract and the provider shall refund 
to the contract holder one hundred percent of the unearned pro rata provider fee, less any claims 
paid. If the service contract is canceled by the holder, a reasonable administrative fee may be 
charged by the provider, not to exceed ten percent of the purchase price of the service contract. A 
provider who cancels a service contract may not impose an administrative fee. 

D. A service contract must include a provision that clearly states the right of a holder to re- 
turn a service contract pursuant to this section. Notwithstanding Subsection C of this section, a 
provider is not required to deduct the amount of any claims paid under a service contract from the 
amount of a refund a holder is entitled to. 

E. The provider shall refund to the holder or credit to the account of the holder the purchase price 
of the service contract within sixty days after a service contract is returned pursuant to Subsection 
A of this section. If the provider fails to refund the purchase price or credit the account of the holder 
within that time, the provider shall pay the holder a penalty of ten percent of the purchase price for 
each thirty-day period or portion thereof that the refund and any accrued penalties remain unpaid. 


History: Laws 2001, ch. 206, § 9; 2019, ch. 254, § 2. added new Subsection C and redesignated former Subsec- 
The 2019 amendment, effective June 14, 2019, revised tions C and D as Subsections D and E, respectively; in 
the procedure for canceling a service contract; in Subsec- Subsection D, added the last sentence of the subsection. 


tion B, after "contract pursuant to", added "Subsection A"; 


59A-58-10. Information required in service contract. 


A. Aservice contract shall: = 

(1) be written in language that is understandable and printed in a typeface that is easy to 
read; 

(2) include the amount, if applicable, of any deductible that the holder is required to pay; 

(3) include the name, address and telephone number of the provider and; if applicable: 

(a) the name, address and telephone number of the administrator; 

(b) the name of the holder, if provided by the holder; and 

(c) thename, address and telephone number of the seller; however, the names and ad- 
dresses of the foregoing persons are not required to be preprinted on the service contract and may 
be added to the service contract at the time of the sale; ; 

(4) include the purchase price of the service contract; however, the purchase price of the 
service contract is not required to be preprinted on the service contract and may be added to the 
service contract at the time of the sale; 

(5) include a description of the property covered by the service contract; 

(6) specify the duties of the provider and any limitations, exceptions or exclusions; 

(7) if the service contract covers a motor vehicle, indicate whether replacement parts that 
are not made for or by the original manufacturer of the motor vehicle may be used to comply with 
the terms of the service contract; 

(8) include, if applicable, any restrictions on transferring or renewing the service contract; 

(9) include the terms, restrictions or conditions for canceling the service contract before 
it expires and the procedure for canceling the service contract. The conditions for canceling the 
service contract shall include the provisions of Section 59A-58-12 NMSA 1978; 

(10) include the duties of the holder under the contract, including the duty to protect 
against damage to the property covered by the service contract or to comply with any instructions 
included in the owner's manual for the property; 
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(11) indicate whether the service contract authorizes the holder to recover consequential 


damages; and 


(12) indicate whether any defect in the property covered by the s service ‘contract awe 
on the date the contract is purchased is not covered under the service contract. 

B. A provider shall not allow, make or cause to be made a false or misleading statement i in any 
of the provider's service contracts or intentionally omit a material statement that causes a service 
contract to be misleading. The superintendent may require the provider to amend any service 
contract that the superintendent determines is false or misleading. 


History: Laws 2001, ch. 206, § 10; 2017, ch. 125, § 6. 

The 2017 amendment, effective June 16, 2017, ex- 
panded the required information. that must be included 
in a service contract, and clarified that the purchase price, 
although required to be included in the service contract, 
is not required to be preprinted, but may be added at the 
time of the sale; in Subsection A, in Subparagraph A(3) 
(a), after the semicolon, deleted "and", in Subparagraph 


A(8)(b), after the semicolon, deleted "however, the names 
and addresses of the foregoing persons are not required to 
be preprinted on the service contract and may be added 
to the service contract at the time of the sale" and added 
"and", added Subparagraph A(3)(c), in Paragraph A(4), af- 
ter the semicolon, added the remainder of the paragraph, 
and in Paragraph A(9), changed "13. of the Service Con- 
tract Regulation Act" to "59A-58-12 NMSA 1978". 


59A-58-10.1. Automatic renewal; notice. . 


A. A provider shall not include an automatic renewal provision within a service contract of- 
fered in this state unless the provider discloses the terms of the automatic renewal provision in a 
clear and conspicuous manner, or in the case of an offer conveyed by voice, in temporal proximity, 
to the request for consent to the offer and the consumer consents to the terms of the automatic 
renewal provision. 

B. A provider shall provide notice to a holder specifying, in a clear and conspicuous manner, 
the procedure by which the holder may cancel the service contract, and such notice shall be pro- 
vided at least thirty days before the last day on which the holder may give notice of the holder's 
intention not to renew the service contract but not sooner than sixty days before the last day on 
which the holder may give notice of the holder's intention not to renew. 

C. The notice required by Subsection B of this section may be provided by United States mail, 
postage prepaid, or electronic mail if the consumer consents to receive notice via electronic mail at 
the inception of bbe service contract. 


Eady? Laws 2019, ch. 254, § 3. 
Effective dates. — Laws 2019, oh 254 contained no 
effective. date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was-effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


59A-58-11. Receipt for and copy of service contract required. 


A. A provider shall provide a receipt for, or other written evidence of, the purchase of a service 
contract. 

B. The provider shall furnish a copy of the service contract to the holder within a reasonable 
time after the contract is purchased. 


History: Laws 2001, ch. 206, § 11. Effective dates. — Laws 2001, ch. :206; § 20 made 


Laws 2001, ch. 206, § 11 effective July 1, 2002. 


59A-58-12. Cancellation of service contract. 


A..«/No service contract that has been in effect for.at least seventy days may: be canceled by the 
provider before the expiration of the agreed term or one year after the effective date of the service 
contract; whichever occurs first, except on any of the following grounds: . 

(1) failure by the holder to pay an amount when due; 
(2) conviction of the holder of'a crime that results.in an increase in the service irequired 
under the service contract; 
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(8) discovery of fraud or material misrepresentation by the holder in obtaining the service 
contract or in presenting a claim for service thereunder; or 
_ (4) discovery of either of the following if-it occurred after the effective date of the service 
contract and substantially and materially increased the service required under the-service con- 
tract: 
(a) an act or omission by the holder; or 
(b) aviolation by the holder of any condition of the service exintfvecols 
B. No cancellation of a service contract may become effective until at least fifteen days after 
the notice of cancellation is mailed to the holder. 


History: Laws 2001, ch. 206, § 12. Effective dates. — Laws 2001, ch. 206, § 20 made 
; Laws 2001, ch. 206, § 12 effective July 1, 2002. 


59A-58-13. Business name restrictions. 


A. Except as otherwise provided in this section, a provider shall not include in the name of his 
business: 

(1) the words "insurance", "casualty", "surety", "mutual" or any other word or term that 
implies that he is engaged in the usin ase of transacting insurance or is a surety company; or 

(2) aname that is deceptively similar to the name or description of an insurer or surety 
company or the name of another provider. 

B, A provider may include the word "guaranty" or a similar word in the name of his busi- 
ness, 

C. This section does not apply to a provider who, before January 1, 2002, includes in the name 
of his business a name that does not comply with the provisions of Subsection A of this section. 
Such a provider shall include in each service contract he issues, sells or offers for sale a statement 
that the service contract is not a contract of insurance. 


"oft Woon " " 


History: Laws 2001, ch. 206, § 13. Effective dates. — Laws 2001, ch. 206, § 20 made 
Laws 2001, ch. 206, § 13 effective July 1, 2002. 


59A-58-14. Prohibition of requiring purchase of service contract as a 
condition of loan approval or purchase of property. 


No person may require the purchase of a service contract as a condition for the approval of a 
loan or the purchasing of property. 


History: Laws 2001, ch. 206, § 14. Effective dates. — Laws 2001, ch. 206, § 20 made 
Laws 2001, ch. 206, § 14 effective July 1, 2002. 


59A-58-15. Records requirements. 


A. A provider shall maintain records of the transactions governed by the Service Contract 
Regulation Act. The records of a provider shall include: 
(1) a copy of each type of service contract that the provider issues, sells or offers for sale; 
(2) the name and address of each holder who possesses a service contract under which the 
provider has a duty to perform, to the extent that the provider knows the name and address of 
each holder; 
(3) alist that includes each location where the provider issues, sells or offers for sale ser- 
vice contracts; and 
(4) the date and a description of each claim made by a vider under a service: contiecth 
B. Except as otherwise provided in this subsection, a provider shall retain all records relating 
to a service contract for at least one year after the contract has expired. A provider who intends to 
discontinue doing business in this state shall provide the superintendent with satisfactory proof 
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that he has discharged his duties to the holders in this state and shall not destroy his records 
without the prior approval of the superintendent. 

C. The records required to be maintained pursuant to this section may be stored on a computer 
disk or other storage device for a computer from which the records can be readily printed. 

D. The provisions of this section shall not apply to major manufacturing companies' service 
contracts. 


History: Laws 2001, ch. 206, § 15. Effective dates. — Laws 2001, ch. 206, § 20 made 
Laws 2001, ch. 206, § 15 effective July 1, 2002. 


59A-58-16. Examinations and inspection of books by 
superintendent. 


A. The superintendent may conduct examinations to enforce the provisions of the Service Con- 
tract Regulation Act pursuant to Chapter 59A, Article 4 NMSA 1978 at such times as he deems 
necessary. | 

B. A provider shall, upon the request of the superintendent, make available to the superinten- 
dent for inspection any accounts, books and records concerning any service contract issued, sold 
or offered for sale by the provider that are reasonably necessary to enable the superintendent to 
determine whether the provider is in compliance with the provisions of the Service Contract Regu- 
lation Act. | 

C, The provisions of this section shall not apply to major manufacturing companies’ service 
contracts. 


History: Laws 2001, ch, 206,§16.. Effective dates. — Laws 2001, ch. 206, § 20 made 
Laws 2001, ch. 206, § 16 effective July 1, 2002. 


59A-58-17. Civil penalty for violation. 


A person who violates any provision of the Service Contract Regulation Act or an order or rule 
of the superintendent issued or adopted pursuant thereto may be assessed a civil penalty by the 
superintendent of not more than five thousand dollars ($5,000) for each act or violation, not to 
exceed an aggregate amount of one hundred thousand dollars ($100,000) for violations of a similar 
nature. For the purposes of this section, violations shall be deemed to be of a similar nature if the 
violations consist of the same or similar conduct, regardless of the number of times the conduct 
occurred. 


History: Laws 2001, ch. 206, § 17. . Effective dates. — Laws 2001, ch. 206, § 20 made 
Laws 2001, ch. 206, § 17 effective July 1, 2002. 


59A-58-18. Rulemaking. 


The superintendent may adopt rules:necessary to carry out the provisions of the Service Con- 
tract Regulation Act: 


History: Laws 2001, ch. 206, § 18. Effective dates. — Laws 2001, ch. 206, § 20 made 
: Laws 2001, ch. 206, § 18 effective July 1, 2002. 
Prescription Drug Uniform Information Card 
Sec. ; Sec. 
59A-59-1. Short title. 59A-59-3. Prescription drug information card required. 
59A-59-2. Intent of legislature. 59A-59-4, Applicability. 
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59A-59-1. Short title. 


This act [59A-59-1 to 59A-59-4 NMSA 1978] may be.cited as the "Prescription Drug Uniform 
Information Card Act". 


History: Laws 2003, ch. 373, § 1. | Effective dates. — Laws 2008, ch. 378, § 5 made the 


Prescription Drug Uniform Information Card Act effective 
July 1, 2003. 


59A-59-2. Intent of legislature. 


It is the intent of the legislature to improve care for patients by enacting the Prescription Drug 
Uniform Information Card Act to minimize confusion, elimindte unnecessary paperwork, decrease 
administrative burdens and streamline dispensing of prescription products paid for by third party 
payors. 


History: Laws 2008, ch. 373, § 2. Effective dates. — Laws 2003, ch. 373, § 5 made the 
ag t oe Prescription Drug Uniform Information Card Act effective 
July 1, 2003. 


59A-59-3. Prescription drug information card required. 


A. A health benefit plan that provides coverage for prescription drugs and that issues, uses or 
requires a card for prescription claims submission and adjudication, and third-party administra- 
tors for self-insured plans and state-administered plans, or the plan's agents or contractors that 
issue such cards, shall issue for the plan's insureds, enrollees or participants a uniform prescrip- 
tion drug information card that conforms to the standards of the national council for prescription 
drug programs’ current implementation guide for such cards. 

B. The uniform prescription drug information card required in Subsection A of this section 
shall include all of the national council for prescription drug programs’ standard information ad- 
opted by the current implementation guide or at a minimum contain the following labeled infor- 
mation: 

(1). ‘the card issuer name or logo on the front of the card; 
(2) the cardholder's name and identification number, which shall be displayed | on the front 
side of the card; 
(3) complete srebentige ia for electronic transaction fatestena routing, including: 
(a) the international identification number labeled as RxBin; 
(b) the processor control number labeled as RxPCN if required for proper rant ite of 
electronic claim transactions for prescription benefits; and 
(c) the group number labeled as RxGrp if required for proper routing of electronic 
claim transactions for prescription benefits; and 
(4) a telephone number that pharmacy providers may call for pharmacy benefit claims 
assistance, 

C. All information required in Subsection B of this section shall be included in a clear, readable 
and understandable manner on the card issued by the plan, its administrators or its agents or 
contractors. The content and format of all information shall be in the current content and wien 
required by the plan for electronic claims routing. 

D. The uniform prescription drug information card required by this section shall be finns by 
a health benefit plan or by the plan's administrators, agents or contractors upon enrollment and 
reissued within a reasonable time upon any change in the information required under Subsection B 
or C of this section; provided, however, the plan, its administrators or its agents or contractors shall 
not be required to issue a new card more often than once in’a calendar year; and’further provided 
that nothing shall prevent the plan, its administrators or its agents or contractors from issuing 
stickers or other methodologies to the insureds, enrollees or participants to update the cards tem- 
porarily until the cards are reissued, or from reissuing updated new cards on a more frequent basis. 
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E. The uniform prescription drug information card required by the Prescription Drug Uniform 
Information Card Act may be used for any and all health insurance coverage. Nothing in this sec- 
tion requires any person issuing, using or requiring the card to issue, use or require a separate 
card for prescription coverage; provided that the card can accommodate the information necessary 
to process the claim as required in this section. 

F. The superintendent of insurance shall adopt such rules as he deems necessary to implement 
and ensure full compliance with the provisions of the Prescription Drug Uniform Information 
Card Act. If rules are deemed necessary, they shall be prepared not later than six months after 
July 1, 2003. ) 

G. As used in this section, "health benefit plan" means an accident and health insurance policy, 
plan or certificate; a nonprofit hospital or medical service corporation contract; a health mainte- 
nance organization subscriber contract; a plan provided by a multiple employer welfare arrange- 
ment; or a plan provided by another benefit arrangement to the extent permitted by the employee 
Retirement Income Security Act of 1974, as amended, or by any waiver of or other exception to 
that act provided under federal law or regulation. "Health benefit plan" does not include any of the 
following types of insurance: 

(1) accident; 

(2) credit; 

(8) disability income; 

(4) specified disease; 

(5) dental or vision; 

(6) coverage issued as a supplement to liability insurance; 

(7) medical payments under automobile or homeowners; 

(8) insurance under which benefits are payable with or without regard to fault and that is 
statutorily required to be contained in any liability policy or equivalent self-insurance; and 

(9) hospital income or indemnity. , 


History: Laws 2008, ch. 373, § 3. Effective dates. — Laws 20038, ch. 873, § 5 made the 


Cross references. — For the Employee Retirement Prescription Drug Uniform Information Card Act effective 
Income Security Act of 1974, see 29 U.S.C, § 1001 et seq. July 1, 2003. 


59A-59-4. Applicability. 


A. All health benefit plans issued or renewed on or after July 1, 2003 shall comply with the 
Prescription Drug Uniform Information Card Act no later than two years after July 1, 2003. For 
purposes of' that act, renewal of a health benefit policy, contract or plan is presumed to occur on 
each anniversary of the date on which coverage was first effective for the persons covered by the 
health benefit plan. 

B. The Prescription Drug Uniform Information Card Act shall not apply to the medicaid fee- 
for-service prescription drug program. 


History: Laws 2008, ch. 373, § 4. Effective dates. — Laws 2003,:ch. 373, § 5 made the 
Prescription Drug Uniform Information Card Act effective 
July 1, 2003. 
Portable Electronics Insurance 

Sec. Sec, 

59A-60-1. Short title. 59A-60-5. Authority of vendors of portable electronics. 

59A-60-2. Definitions. 59A-60-6. Penalties; suspension or revocation of license. 

59A-60-3, Licensure of vendors. 59A-60-7. Termination of portable electronics,insurance. 

59A-60-4. Requirements for sale of portable electronics 

insurance, 
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59A-60-1. Short title. 


Sections 4 through 10 [59A-60-1 through 59A-60-7 NMSA 1978] of this act may be cited as the 
"Portable Electronics Insurance Act". 


History: Laws 2013, ch. 140, § 4. Effective dates. — Laws 2013, ch. 140, § 14 made 
Laws 2013, ch. 140, § 4 effective July 1, 2013. 


59A-60-2. Dafinitions: 


As used in the Portable Electronics Insurance Act: 

A. "customer" means a person who purchases portable electronics or services; 

B. “enrolled customer" means a customer who elects coverage under a portable electronics in- 
surance policy issued to a vendor of portable electronics; 

C. "location" means any physical location in the state of New Mexico or any web site, call cen- 
ter site or similar location directed to residents of the state of New Mexico; 

D. "portable electronics" means electronic devices that are portable in nature and their acces- 
sories; 

E. "portable electronics insurance" means insurance providing coverage for the repair or re- 
placement of portable electronics that may provide coverage for portable electronics against any 
one or more of the following causes of loss: loss, theft, inoperability due to mechanical failure, 
malfunction, damage or other similar causes of loss. "Portable electronics insurance" also includes 
any agreement whereby a person or any legal entity, in exchange for consideration paid, agrees to 
provide for the future repair, replacement or provision of portable electronics. "Portable electron- 
ics insurance" does not include: 2 ' . 

(1) aservice contract governed by the Service Contract Regulation Act [59A-58-1 through 
59A-58-18 NMSA 1978]; 

(2). a policy of insurance covering a seller's or a manufacturer's obligations under a war- 
ranty; or 

(3) a homeowner's, Panter s, private passenger automobile, commercial hultiperit or simi- 
lar policy; 

F. "portable electronics transaction" means: 

(1) the sale or lease of portable electronics by a vendor to a customer: or 
(2) the sale of a service related to the use of portable electronics by a vendor to a customer; 

G. ‘superintendent’ means the superintendent of insurance; 

H,. "supervising entity" means a business entity that is a licensed insurer or insurance pro- 
ducer that is appointed by an insurer to supervise the administration of a portable electronies 
insurance program; and 

I, "vendor" means a person in the business of engaging in portable electronics transactions 
directly or indirectly. 


History: Laws 2013, ch. 140, § 5. Effective dates. — Laws 2013, ch..140, § 14 made 
' Laws 2013, ch. 140, § 5 effective July 1, 2013. 


59A-60-3. Licensure of vendors. 


A. Avendor is required to hold a limited agent's license pursuant to Section 59A-12-18 NMSA 
1978 to sell or offer coverage under a policy of portable electronics insurance. 

B. A limited agent's license issued to a vendor shall authorize any employee or authorized 
representative of the vendor to sell or offer coverage under a policy of portable electronics insur- 
ance to a customer at each location at which the vendor engages in portable electronics transac- 
tions. 

C. The supervising entity shall maintain a registry of vendor locations that are Stith 
to sell or solicit portable electronics insurance coverage in this state. Upon request by the su- 
perintendent and with reasonable notice to the supervising entity, the registry shall be open to 
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inspection and. examination by the on arn aga during regular business hours of the supervis- 
ing entity. 

D. Neitisillisdbatclinia 0 any other provision of law, a limited agent's license issued to a vendor 
shall authorize the licensee and its employees or authorized. representatives ‘to engage in those 
activities that are permitted by the Portable Electronics Insurance Act. 


History: Laws 2013, ch. 140,§ 6... Effective, dates. — Laws 2018, ch, 140, § 14 made 
Laws 2013, ch. 140, § 6 effective July 1, 2013. 


59A-60-4. Requirements for sale of portable electronics insurance. 


A, At every location where portable electronics insurance is offered to customers, brochures or 
other written materials shall be made available to a prospective customer that: 

(1) -disclose that portable electronics insurance may provide a duplication of coverage al- 
ready provided by a customer's homeowner's insurance aioe renter's insurance policy or other 
source of coverage; 

(2) state that the ieee by. the customer: in.a portable electronics insurance program 
is not required in;order to purchase or lease portable electronics or services; 

(3) .summarize the material terms of the insurance coverage, including: 

(a) , the identity of the insurer; 

(b). the identity of the supervising entity; 

(c). the amount of any applicable deductible and how it is to bi paid; 

(d) benefits of the coverage; and 

(e) . key terms and conditions of coverage, including valeibbe portable elactedtiics may 
be repaired or roe with similar make and model reconditioned or nonoriginal manufacturer 
parts or equipment; 

(4) summarize the process for filing a claim, including a deacrincion of how to return por- 
table electronics, and the maximum fee applicable in the event the customer fails to comply with 
any equipment return requirements; and 

(5) ‘state that an enrolled customer may cancel enrollment for coverage under a portable 
electronics insurance policy at any time and the person paying the premium shall receive a refund 
of any applicable unearned premium. 

B. The written materials required by this section shall not be subject to filing or approval re- 
quirements with the superintendent. 

C. Portable electronics insurance may be offered on a month-to-month or other periodic basis 
as a group or master commercial inland marine policy issued to a vendor for its enrolled custom- 
ers. 

D. Eligibility and underwriting standards for customers electing to enroll 1 In coverage aber be 
established for each Dore electronics insurance program. 


History: Laws 2013, ch. 140, § 7. Effective dates. — Laws 2013, ch. 140, § 14 made 
fr Laws’2013, ch. 140, §.7 effective July 1; 2013. 


59A-60-5. Authority of vendors of portable electronics. 


A. The employees and authorized representatives of vendors may sell or offer portable elec- 
tronics insurance to customers and shall not be subject to licensure as insurance agents Mader any 
other provision of the Insurance Code, provided that: 

(1) the vendor obtains a limited agent's license to authorize its employees or authorized 
representatives to sell or offer portable electronics insurance and complies with the provisions of 
the Portable Electronics Insurance Act; . 

(2) the insurer issuing the portable electronics insurance either directly supervises or 
appoints a supervising entity to supervise the administration of the program, including ‘develop- 
ment of a training program 08 employees and authorized a Nene iy of the vendors. The 
training: 
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(a) shall be delivered to-employees and-authorized representatives of vendors who 
are directly engaged in the activity of selling or offering portable electronics insurance; 

(b) may be provided in electronic form, provided. that the supervising entity imple- 
ments a supplemental education program regarding the portable electronics insurance product 
that is conducted and overseen by licensed employees of the supervising entity; and 

(c) shall provide to each employee and authorized representative of a vendor Baste 
instruction about the portable electronics insurance offered to customers and the disclosures re- 
quired by the Portable Electronics Insurance Act; and 

(3) employees or authorized representatives of a vendor of portable electronics shall not 
advertise, represent or otherwise hold themselves out as nonlimited lines licensed insurance pro- 
ducers. 

B: Notwithstanding any other provision of law, employees or authorized representatives of a 
vendor shall not be compensated based primarily on the number of customers enrolled for por- 
table electronics insurance coverage but may receive compensation for activities under the limited 
agent's license that is incidental to their overall compensation. 

C. The charges for portable electronics insurance coverage may be billed and eoltsetad by the 
vendor. Any charge to an enrolled customer for coverage that is not included in the cost associated 
with the purchase or lease of portable electronics or related’ services shall be separately itemized 
on the enrolled customer's bill. If the portable electronics insurance coverage is included with the 
purchase or lease of portable electronics or related services, the vendor shall clearly and conspicu- 
ously disclose to the enrolled customer that the portable electronics insurance coverage is included 
with the portable electronics or related services. Vendors billing and collecting such charges shall 
not be required to maintain such funds in a segregated account; provided that the vendor is au- 
thorized by the insurer to hold such funds in an alternative manner and remits such amounts to 
the supervising entity within sixty days of receipt. All funds received by a vendor from an enrolled 
customer for the sale of portable electronics insurance shall be considered funds held in trust by 
the vendor in a fiduciary capacity for the benefit of the insurer. Vendors may receive compensation 
for billing and collection services. 


History: Laws 2013, ch. 140, § 8. Effective dates. — Laws 2013, ch. 140, § 14 made 
' Laws 2013, ch. 140, § 8 effective July 1, 2013. 


59A-60-6. Penalties; suspension or revocation of license. 


A person who violates any provision of the Portable Electronics Insurance Act may, after notice 
and hearing, be subject to: 
A. fines not to exceed one thousand dollars ($1,000) per violation and not to exceed a total of 
ten thousand dollars ($10,000); or 
B. as the superintendent deems necessary: 
(1) suspension of the privilege of transacting portable electronics insurance at specific lo- 
cations where violations. have occurred; or . 
(2) suspension or revocation of the ability of individual employees or authorized represen- 
tatives of a vendor to act under the license. 


History: Laws 2013, ch. 140, § 9. Effective dates. — Laws 2013; ch. 140, § 14 made 
Laws 2013, ch. 140, § 9 effective July 1, 20138. 


59A-60-7. Termination of portable electronics insurance. fi 


Notwithstanding any other provision of law: 

A. an insurer may terminate or otherwise change the terms and conditions of a policy of por- 
table electronics insurance only upon providing the policyholder and enrolled customers. with at 
least thirty days' notice; 

_ B. if the insurer changes the acne and conditions of a policy, the insurer shall provide the 
vendor with a revised policy or endorsement and each enrolled customer with a revised certificate, 
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endorsement, updated brochure or other evidence indicating that a change in the terms and condi- 
tions has occurred and shall provide a summary of material changes; 

C. notwithstanding the provisions of Subsection A of this section, an insurer may terminate 
an enrolled customer's enrollment under a portable electronics insurance policy upon fifteen days' 
notice for discovery of fraud or material misrepresentation in obtaining coverage or in the presen- 
tation of a claim thereunder; ° 

D. notwithstanding the provisions of Subsection A of this section, an insurer may immediately 
terminate an enrolled customer's enrollment under a portable electronics insurance policy without 
prior notice: 

(1) for nonpayment of premium; 

(2) ifthe enrolled customer ceases to have an active service with the vendor; or 

(3) ifan enrolled customer exhausts the aggregate limit of liability, if any, under the terms 
of the portable electronics insurance policy and the insurer sends notice of termination to the en- 
rolled customer within thirty calendar days after exhaustion of the limit. However, if notice is not 
timely sent, enrollment shall continue notwithstanding the aggregate limit of liability until the 
insurer sends notice of termination to the enrolled customer; 

E. if a portable electronics insurance policy is terminated by a policyholder, the policyholder 
shall mail or deliver written notice to each enrolled customer advising the enrolled customer of the 
termination of the policy and the effective date of termination. The written notice shall be mailed 
or delivered to the enrolled customer at least thirty days prior to the termination; 

F. if notice or correspondence with respect to a policy of portable electronics insurance is 
required pursuant to this section or is otherwise required by law, it shall be in writing and sent 
within the notice period, if any, specified within the statute or regulation requiring the notice or 
correspondence. Notwithstanding any other provision of law, notices and correspondence may 
be sent either by mail or by electronic means as set forth in this subsection. If the notice or cor- 
respondence is mailed, it shall be sent to the vendor at the vendor's mailing address specified for 
such purpose and to its affected enrolled customers' last known mailing addresses on file with 
the insurer. The insurer or vendor shall maintain proof of mailing in a form authorized or ac- 
cepted by the United States postal service or other commercial mail delivery service. If the no- 
tice or correspondence is sent by electronic means, it shall be sent to the vendor at the vendor's 
electronic mail address specified for such purpose and to its affected enrolled customers' last 
known electronic mail addresses as provided by each enrolled customer to the insurer or vendor. 
For purposes of this subsection, an enrolled customer's provision of an electronic mail address 
to the insurer or vendor shall be deemed consent to receive notices and correspondence by elec- 
tronic means. The insurer or vendor shall maintain proof that the notice or correspondence was 
sent; and ) yar 

G. notice or correspondence required by this section or otherwise required by law may be sent 
on behalf of an insurer or vendor by the supervising entity. 


History: Laws 2013, ch. 140, § 10. Effective dates oo Laws 2018 ch’ 140, § 14tnafle 
Laws 2013, ch. 140, § 10 effective July 1, 2013. 


ARTICLE 61 
Pharmacy Benefits Manager Regulation 

Sec. Sec. 
59A-61-1. Short title. 59A-61-5. Pharmacy benefits manager contracts; certain 
59A-61-2. Definitions. practices prohibited; certain disclosures 
59A-61-3; Licensure; initial application; annual renewal required upon request. 

required; revocation. 59A-61-6. Audit; pharmacy benefits manager. 
59A-61-4. Pharmacy reimbursement practices for ge- 59A-61-7. Pharmacy benefits managers; prohibited phar- 

neric drugs; appeals process required. macy fees. 


59A-61-8. Registration of pharmacy services administra- 
tive organizations required. 
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59A-61-1. Short title. 


Chapter.59A, Article 61 NMSA 1978 may be cited as the 7 Benefits Manager Regule- 


tion Act". 


History: Laws 2014, ch. 14, § 1; 2017, ch. 16, § 1. 


59A-61-2. Definitions. 


The 2017 amendment, effective June 16; 2017, de- 
leted "Sections 1 through 6 of this act" and added "Chap- 
ter 59A, Article 61 NMSA 1978". 


As used in the Pharmacy Benefits Manager Regulation Act: 

A. "maximum allowable cost" means the maximum amount that a pharmacy benefits manager 
will reimburse a pharmacy for the cost of a generic drug; 

B. "maximum allowable cost list" means a searchable, electronic and internet-based listing of 
drugs used by a pharmacy benefits manager setting the maximum allowable cost on which reim- 


bursement to a pharmacy or pharmacist is made; 


C. "obsolete" means a product that is listed in national drug pricing compendia but is no longer 
available to be dispensed based on the expiration date of the last lot manufactured; 

D. ‘Pharmacist means an individual licensed as a pharmacist by the board of pharmacy; , 

E. "pharmacy" means a licensed place of business where drugs are compounded or dispensed 


and pharmacist services are provided; 


F. "pharmacy benefits management" means a service provided to or conducted by a health plan 
as defined in Section 59A-16-21.1 NMSA 1978 or health insurer that involves: 


(1) prescription drug claim administration; 


(2) pharmacy network management; 


(3) negotiation and administration of prescription drug discounts, rebates and other benefits; 
(4) design, administration or management of prescription drug benefits; 


(5) formulary management; 


(6) payment of claims to pharmacies for dispensing prescription drugs; — 
(7) ‘ negotiation or administration of contracts relating to pharmacy operations or prescrip- 


tion benefits; or 


(8) any other service determined by the superintendent as specified by rule to be a phar- 


macy benefits management activity, 


G. "pharmacy benefits manager" means an entity that provides pharmacy benefits manage- 


ment services; 


H. "pharmacy benefits manager affiliate" means a pharmacy or pharmacist that directly or 
indirectly, through one or more intermediaries, owns or controls, is owned or controlled by or is 
under common ownership or control with a pharmacy benefits manager; 

I. "pharmacy services administrative organization" means an entity that contracts with a 
pharmacy or pharmacist to act.as the pharmacy or pharmacist's agent with respect to matters 
involving a pharmacy benefits manager or third-party payor, including negotiating, executing or 
administering contracts with the pharmacy benefits manager or third-party payor; and 

J. "superintendent" means the superintendent of insurance. 


History: Laws 2014, ch. 14, § 2; 2019, ch, 269, § 1. 

Cross references. — For the Employee Retirement In- 
come Security Act of 1974, see 29 U.S.C. §§ 1001 through 
1453. 

For Part.C of Title 18 of the Medicare Prescription Drug, 
Improvement and Modernization Act of 2003, see 42 U.S.C. 
$§ 902(a)(5), 1895w-101, 1895w-114 and -115. 

The 2019 amendment, effective July 1, 2019, defined 
"maximum allowable cost”, "maximum allowable cost list", 
"obsolete", "pharmacy benefits manager affiliate” and "phar- 
macy services administrative organization", and revised 
and removed the definitions of certain terms as used in the 
Pharmacy Benefits Manager Regulation Act; deleted former 


Subsections A through C, which defined "covered entity", 
“covered individual" and “medicare advantage plan", re- 
spectively, and added new Subsections A through C; in Sub- 
section F, in the introductory clause, after "means", deleted 
"the service provided to a health benefit plan or health in- 
surer, directly or through another person, including the pro- 
curement of prescription drugs to be dispensed to patients, 
or the administration or management of prescription drug 
benefits, including" and added "a service provided to or con- 
ducted by a health plan as defined in Section 59A-16-21.1 
NMSA 1978 or health insurer that involves:", deleted for- 
mer Paragraphs F(1) and F(2) and added new Paragraphs 
F(1) through F(8); in Subsection G, after "means", deleted "a 
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person or a wholly or partially owned or controlled subsid- 
iary of a person that provides claims administration, ben- 
efit design and management, pharmacy network manage- 
ment, negotiation and administration of product discounts, 
rebates and other benefits accruing to the pharmacy ben- 
efits manager or other prescription drug or device services 
to third parties, but 'pharmacy benefits manager' does not 
include licensed health care facilities, pharmacies, licensed 


PHARMACY BENEFITS MANAGER REGULATION 
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health care professional, health insurers, unions, health 
maintenance organizations, medicare advantage plans or 
prescription drug plans when providing formulary services 
to their own patients, employees, members or beneficiaries;" 
and added:"an entity that provides pharmacy benefits man- 
agement services;"; deleted former Subsection H; and added 
new Subsections H and I and redesignated former Subsec- 
tion I as Subsection J. 


59A-61-3. Licensure; initial application; annual renewal required;. 


revocation. 


A. A person shall not operate as a pharmacy benefits manager unless licensed by the superin- 
tendent in accordance with the Pharmacy Benefits Manager Regulation Act and applicable federal 
and state laws. A licensee shall renew the licensee's pharmacy benefits manager license annually. 

B. An initial application anda renewal application for licensure as a pharmacy benefits man- 
ager shall be made on a form and in a manner provided for by the superintendent, but at a mini- 
mum shall require: 

(1) the identity of the pharmacy benefits manager; 

(2) the name and business address of the contact person for the pharmacy benefits manager; 

(3) where applicable, the federal employer identification number for the pharmacy ben- 
efits manager; and 

(4) any other information specified in rules promulgated by the superintendent. 

C. The superintendent shall enforce and promulgate rules to implement the provisions of the 
Pharmacy Benefits Manager Regulation Act and may suspend or revoke a license issued to a phar- 
macy benefits manager or deny an application for a license or renewal of a license if: 

(1) the pharmacy benefits manager is operating in contravention of its application; 

(2) the pharmacy benefits manager. has failed to continuously meet or comply with the 
requirements for issuance or maintenance of a license; or | 

(3) the pharmacy benefits manager has failed to comply with applicable state or federal 
laws or rules. Te 

D. If the license of a pharmacy benefits manager is,revoked, the manager shall proceed, im- 
mediately following the effective date of the order of revocation, to conclude its affairs, notify each 
pharmacy in its network and conduct no further pharmacy benefits management services in the 
state, except as may be essential to the orderly conclusion of its affairs..The superintendent may 
permit further operation of the pharmacy benefits manager if the superintendent finds it to be in 
the best interest of patients. 

E. A person whose pharmacy Penerite manager license has been denied, suspended or revoked 
may seek review of the denial, suspension or revocation pursuant to the provisions of Chapter 59A, 
Article 4 NMSA 1978. 

F. Nothing in the Pharmacy Benefits Manager Regulation Act shall be construed to authorize 
a pharmacy benefits manager to transact the business of insurance. 


History: Laws 2014, ch. 14, § 3; 2019, ch. 269, § 2. 
The 2019 amendment, effective July 1, 2019, provided 


renewal application", and after "pharmacy benefits man- 
ager", added "shall be made on a form and in a manner pro- 


for renewal of pharmacy benefits manager licensure; in the 
section heading, deleted "license" and added "licensure; ini- 
tial application; annual renewal required; revocation"; in 
Subsection A, after "state laws.", added "A licensee shall 
renew the licensee's pharmacy benefits manager license 
annually."; in Subsection B, in the introductory clause, af- 
ter "An", added "initial", after "application", added "and a 


vided for by the superintendent, but at a minimum", and 
added new Paragraph B(4); in Subsection C, deleted former 
Paragraph C(4); in Subsection D, after "its affairs,", added 
"notify each pharmacy in its network", after "no further", 
deleted "business" and added "pharmacy benefits manage- 
ment services in the state"; and added new Subsection F. 


59A-61-4. Pharmacy reimbursement practices for generic drugs; 


appeals process required. 


A. A pharmacy benefits manager shall determine a reimbursement amount for a generic drug 


based on objective and verifiable sources. 
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B.A pharmacy benefits manager shall reimburse a pharmacy an amount no less than the 
amount that the pharmacy benefits manager reimburses a pharmacy benefits manager affiliate in 
the same network for providing the same or equivalent service. 

C. A pharmacy benefits manager using:maximum allowable cost pricing may place a cong ona 
maximum allowable cost list if the drug: 

(1) is listed as "A" or "B" rated in the most recent version of the United States food and 
drug administration's approved drug products with therapeutic equivalence evaluations, also 
known as the "orange book", or has an "NR" or "NA" rating or a similar pas bya nationally 
recognized reference; 

(2) is available for purchase by pharmacies in the state at the time of claim cubilia! 
from national or regional wholesalers and is not obsolete; and 

(3) is a drug with not fewer than two "A" or "B" rated therapeutically equivalent drugs in 
the most recent version of the United States food and drug administration's approved drug prod- 
ucts with therapeutic equivalence evaluations, also known as the "orange book". 

D. A pharmacy benefits manager using maximum allowable cost pricing shall: 

(1) upon a network pharmacy's request, provide that network pharmacy with the sources 
used to determine the maximum allowable cost pricing for the maximum allowable cost list spe- 
cific to that provider; 

(2) review and update maximum allowable cost price wh fei ttatd at least once every seven 
business days to reflect any modification of maximum allowable cost pricing; 

(83) establish and maintain a process for eliminating products from the maximum allow- 
able cost list or modifying maximum allowable cost prices in at least seven business days to re- 
main consistent with pricing changes and product availability in the marketplace; 

(4) provide’a procedure that allows a pharmacy to choose the entity to which it will appeal 
reimbursement for generic drugs. A pharmacy may appeal: 

(a) directly to the pharmacy benefits manager; or 
(b) through a pharmacy services administrative organization; 

(5) provide an appeals process that, at a minimum, includes the following: 

(a) ‘a dedicated telephone number and electronic mail address or website gat the pur- 
pose of submitting appeals; 

(b) the ability to submit an appeal directly to the pharmacy benefits manager; and 

(c) the allowance of at least twenty-one business days to file an appeal after the date 
a pharmacy receives notice of the reimbursement amount; . 

(6) grant an appeal if the pharmacy benefits manager fails to respond to a complete sub- 
mission as defined by rules promulgated by the superintendent of the appealing party in writing 
within fourteen business days after the pharmacy benefits manager receives the appeal; 

(7) if an appeal is granted, notify the challenging pharmacy and its pharmacy services ad- 
ministrative organization, if any, that the appeal is granted and make the change in the maximum 
allowable cost effective for the appealing pharmacy and for each other pharmacy in its network 
and permit the appealing pharmacy to reverse and bill again the claim or claims that formed the 
basis of the appeal; 

(8) when an appeal is denied, provide the challenging pha tny and its pharmacy services 
administrative organization, if any, the national drug code number and supplier that has the prod- 
uct available for purchase in New Mexico at or below the maximum allowable cost; 

(9) within one business day of granting or denying a network pharmacy's appeal, notify all 
network pharmacies of the decision; 

(10). upon granting an appeal, allow other similarly situated network pharmacies to re- 
verse and bill again for like claims that formed the basis of the granted appeal; and 

(11) provide for each of its network pharmacy providers and the superintendent a process 
and mechanism to readily access the maximum allowable cost list specific to that provider. 

E. A maximum allowable cost list specific to a provider and maintained by a managed care 
organization or pharmacy benefits manager is confidential. 

F. Pursuant to Section 59A-4-3 NMSA 1978, a pharmacy benefits manager shall provide in- 
formation contained in a maximum allowable cost list'to the superintendent upon request by the 
superintendent. 
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History: Laws 2014, ch. 14, § 4; 2019, ch. 269, § 3. 

The 2019 amendment, effective July 1, 2019, re- 
vised the reimbursement process for generic ‘drugs, and 
provided for an appeals process; in ‘the section heading, 
deleted "maximum allowable cost pricing requirements" 
and added "pharmacy reimbursement practices for ge- 
neric drugs; appeals process required"; added new Subsec- 
tions A and B and redesignated former Subsection A as 
Subsection C; in Subsection.C, in the introductory clause, 
after "pricing", deleted "shall" and added "may", deleted 
former paragraph designation "(1)" and redesignated for- 
mer Subparagraph (a) as Paragraph C(1), deleted former 
subparagraph designation '(b)" and. redesignated former 
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Subparagraph (c) as Paragraph C(2), in Paragraph C(2), 


_ after "state", added "at the time of claim submission", and 


added new Paragraph C(3); added new subsection desig- 
nation "D," and redesignated former Subsection B as Sub- 
section Eyin subsection D, added the introductory clause, 
deleted former paragraph designations "(2)", "(3)" and 
"(4) and added new paragraph designations "(qq)" through 
"(3)", in Paragraph D(1), after the paragraph designa- 
tion, added "upon a network pharmacy's request", deleted 


_ former Paragraph (5) and added new Paragraphs D(4) 


through D(10) and redesignated former Paragraph (6) as 
Paragraph D(11); deleted former Subsection C; and added 
new Subsection F. 


59A-61-5. Pharmacy benefits manager contracts; certain practices 
prohibited; certain disclosures required upon request. 


A. Apharmacy benefits manager shall not require that a pharmacy participate in one contract 


in order to participate in another contract. 


B. A pharmacy benefits manager shall provide to a pharmacy by electronic mail, facsimile or 
certified mail, at least thirty calendar days prior to its execution, a contract written in plain Eng- 


lish. 


C. Acontract between a pharmacy benefits manager and a pharmacy shall identify the indus- 
try standard reimbursement practice that the pharmacy benefits manager will use to determine 
a reimbursement amount, unless the contract is modified in writing to specify another ptustry 


standard practice. 


D. The provisions ofthe Pharmacy Benefits Manager Regulation Act shall not be waived, 


voided or nullified by contract. 
E. A pharmacy benefits manager shall not: 


(1) cause or knowingly permit the use of any advertisement, promotion, solicitation, repre- 
sentation, proposal or offer that is untrue, deceptive or. misleading; 

(2) require pharmacy validation and revalidation standards inconsistent with, more strin- 
gent than or in addition to federal and state requirements for licensure and operon as a phar- 


macy in this state; — ‘i . , 


(3) prohibit a pharmacy or pharmacist from: 
(a) mailing or delivering drugs to a patient as an ancillary service; 
(b) providing a patient information regarding the patient's total cost for pharmacist 


services for a prescription drug; or 


(c) discussing information regarding the total cost for pharmacist services for a pre- 
scription drug or from selling a more affordable alternative to the insured if a more affordable 


alternative is available; 


(4) require or prefer a generic drug over its generic therapeutic equivalent; 
(5) prohibit, restrict or limit disclosure of information by a pharmacist or pharmacy to the 


superintendent; or 


(6). prohibit, restrict or limit. pharmacies or pharmacists from providing to state or federal 
government officials general information for public policy purposes. _ 

F,. A,pharmacy benefits manager or health benefit plan shall not impose a fee on a pharmacy 
for scores or metrics or both scores and metrics. Nothing in this subsection prohibits a pharmacy 
benefits manager or health benefit plan from offering incentives to a pharmacy based on a score or 
metric; provided that, the incentive is equally available to all in-network pharmacies. 

G. Within seven business days of a request by the superintendent or a contracted pharmacy or 
pharmacist, a pharmacy benefits manager or pharmacy services administrative organization shall 


provide as appropriate: 
(1) acontract; 
(2) an agreement; 
(3) aclaim appeal document; 


(4) a disputed claim transaction document or price list; or 
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(5) any other information specified by law. 

H. In a time and manner tequired by rules promulgated by the superintendent, a pharmacy 
benefits manager shall issue to the superintendent a network adequacy report describing the 
pharmacy benefits manager network and the pharmacy benefits manager network's accessibility 
to insureds statewide. 

I.. Pursuant to the provisions of Section 59A-4-3 NMSA 1978, the superintendent, or the su- 
perintendent's designee, may examine the books, documents, policies, procedures and records of a 
pharmacy benefits manager to determine compliance with applicable law. The pharmacy benefits 
manager shall pay the costs of the examination. At the request of a person who provides informa- 
tion in response to a complaint, investigation or examination, the superintendent may deem the 
information confidential. 


History: Laws 2014, ch. 14, § 5; 2019, ch. 269, § 4. deleted "the pharmacies" and added "a pharmacy by elec- 


The 2019 amendment, effective July 1, 2019, prohib- tronic mail, facsimile or certified mail"; in Subsection C, 
ited certain practices by a pharmacy benefits manager, after "shall", deleted "provide specific time limits for the 
and required the pharmacy benefits manager to provide pharmacy benefits manager to pay the pharmacy for ser- 
certain documents upon request; in the section heading, vices rendered" and added the remainder of the subsec- 
added "certain practices prohibited; certain disclosures re- tion"; and added new Subsections D through I, 


quired upon request"; in Subsection B, after "provide to", 


59A-61-6. Audit; pharmacy benefits manager. 


A pharmacy benefits manager licensed pursuant to the Pharmacy Benefits Manager Regulation 
Act shall be subject to Section 61-11-18.2 NMSA 1978. A pharmacy benefits manager shall not 
reduce or eliminate payment on an adjudicated claim except as permitted by Section 61-11-18.2 
NMSA 1978. 


History: Laws 2014, ch. 14, § 6; 2019, ch. 269, § 5. eliminate payment on an adjudicated claim except as per- 
The 2019 amendment, effective July 1, 2019, provided mitted by Section 61-11-18.2 NMSA 1978; added the last 
that a pharmacy benefits manager shall not reduce or sentence of the section. 


59A-61-7. Pharmacy benefits managers; prohibited pharmacy fees. 


A. A pharmacy benefits manager shall not charge a pharmacy a fee related to the adjudication 
of a claim, including: 
(1) the receipt and processing of a pharmacy claim; 
(2) the development or management of a claim processing or adjudication network; or 
(3) participation in a claim processing or claim adjudication network. 
B. A pharmacy benefits manager shall not charge a pharmacy a fee for a service unless the fee 
for service is itemized in the pharmacy benefits management contract. 


History: Laws 2017, ch. 16, § 2; 2019, ch. 269, § 6. ‘~~ former Subsections A through C as Paragraphs A(1) 
The 2019 amendment, effective July 1, 2019, pro- through A(3); and added new Subsection B. 
vided that a pharmacy benefits manager shall not charge Applicability, — Laws 2017, ch. 16, §:3 provided that 
a pharmacy fee for a service unless the fee for service is .._ the provisions of Laws 2017, ch. 16, § 2 apply to any con- 
itemized in the pharmacy benefits management contract; tract executed or renewed on or after June 16, 2017 and 
added new subsection designation "A," and redesignated shall not be construed to affect the terms of a contract en- 


tered into or renewed before June 16, 2017. 


59A-61-8. Registration of pharmacy services administrative 
organizations required. 


A pharmacy services administrative organization shall register with the superintendent on a 
form and in a time frame and method of submission specified by the superintendent. 


History: Laws 2019, ch. 269, § 7. Effective dates. — Laws 2019, ch. 269, § 8 made Laws 
2019, ch. 269, § 7 effective July 1, 2019. 
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ARTICLE 62 


Self-Service Storage Insurance License 


Sec. Sec. 
59A-62-1. Short title. 59A-62-6. Authorized employees and representatives. 
59A-62-2. Definitions. 59A-62-7. Commissions. 
59A-62-3. Self-service storage insurance producer li- 59A-62-8, Required training programs. 
cense. 59A-62-9. Collection of fees. 
59A-62-4. Registry of authorized locations. 59A-62-10. Fiduciary funds. 
59A-62-5. Disclosure of terms. 59A-62-11. Penalties, 


59A-62-1. Short title. 


Sections 1 through 11 [59A-62-1 through 59A-62-11 NMSA 1978] of this act may be cited as the 
"Self-Service Storage Insurance License Act". 


History: Laws 2019, ch. 219, § 1. Effective dates. — Laws 2019, ch. 219, § 14 made 
Laws 2019, ch, 219, § 1 effective July 1, 2019. 


59A-62-2. Definitions. 


As used in the Self-Service Storage Insurance License Act: 

A. "occupant" means a person who is entitled to the use of storage space at a self-service stor- 
age facility, to the exclusion of others, under terms of a rental agreement, including a sublessee, 
successor or assignee; 

B. "owner" means the owner, operator, franchisee, lessor or sublessor of a self-service storage 
facility, agent or any person authorized to manage the facility or to receive rent from an occupant 
under a rental agreement; 

C. "personal property" means iokdhla property not: affixed to land, and includes goods, mer- 
chandise and household items; 

D. "rental agreement" means any wirittin agreement or lease between the owner and the occu- 
pant that establishes or modifies the terms, conditions or rules or any other provisions concerning 
the use and occupancy of storage space at a self-service storage facility; 

E. "self-service storage facility" means any real property designed and used in the business of 
providing leased or’rented storage space to occupants who have access to such facility for the pur- 
pose of storing and removing personal property; 

F. "self-service storage insurance” means personal or commercial property insurance offered to 
an occupant in connection with and incidental to the rental of storage space at a self-service stor- 
age facility and that provides coverage for the loss of or damage to the occupant's personal prop- 
erty that occurs at the self-service storage facility or when such property is in transit to or from 
the facility during the period of the rental agreement; 

G. "self-service storage insurance producer" means a business entity licensed only to offer in- 
surance in connection with, and incidental to, rental agreements on behalf of an insurer autho- 
rized to write self-service storage insurance; and 

H. "supervising entity" means an insurer issuing self-service storage insurance or a licensed 
insurance producer licensed pursuant to Article 11 of the Insurance Code that is authorized by an 
insurer to supervise the administration of a self-service storage insurance program. 


History: Laws 2019, ch. 219, § 2. Effective dates. — Laws 2019, ch. 219, § 14 made 
Laws 2019, ch, 219, § 2 effective July 1, 2019. 


59A-62-3. Self-service storage insurance producer license. 


A. The superintendent'may issue ‘a self-service storage insurance producer license to an ap- 
plicant who is qualified to solicit or sell self-service storage insurance. 


1417 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


59A-62-4 ‘INSURANCE CODE 59A-62-5 


B. An owner shall not sell, solicit or offer self-service storage insurance unless the owner has 
complied with the requirements of the Self-Service Storage Insurance License Act and has been 
issued a self-service storage insurance producer license by the superintendent. 

C. A self-service storage insurance producer license authorizes the licensee and its employees 
and authorized representatives to sell, solicit and offer self-service storage insurance to occupants 
at any self-service storage facility at which the owner conducts business. ) 

D. Self-service storage insurance producers shall be licensed pursuant to Article 11 of the In- 
surance Code. 

E. An owner is not required to be licensed as a self-service storage insurance producer solely 
to display and make available to occupants and prospective occupants brochures and other promo- 
tional materials created by or on behalf of an insurer, if the owner and its unlicensed employees 
and authorized representatives do not sell, solicit or offer self-service storage insurance. « 

F. A licensee pursuant to this section may provide self-service storage insurance under an indi- 
vidual policy or under a commercial, corporate, group or master policy. foie 

G. An owner shall not: 

(1) require an occupant to purchase insurance offered by the owner as a requirement to 
lease storage space at a self-service storage facility; or 

(2) advertise, represent or otherwise hold the owner's self out as a ba aeerine stertae 
insurance producer unless licensed pursuant to the Self-Service Storage Insurance License Act. 


History: Laws 2019, ch. 219, § 3. Effective dates. ten Laws 2019, ch. 219, § 14 made 
Laws 2019, ch, 219, § 3 effective July 1, 2019. 


59A-62-4. Registry of authorized locations. 


A. Before offering self-service storage insurance at a location, aself-service storage insurance 
producer shall provide the superintendent with a complete list of each location; where the self- 
service storage insurance producer will offer self-service storage insurance. The supervising en- 
tity shall maintain a registry of each location at which a self-service storage insurance bopluc is 
authorized to sell, solicit or offer self-service storage insurance in this state.: ) 

B.. The registry shall be made available for pen ga by the super ritere Aart upon aéabonéble 
request. 

C. Aself-service storages insurance Riadubes shall notify the superintendent within thirty dave 
after: 

(1) engaging in the sale or solicitation of fo) FE storage insurance at.any additional 
location in the state; or ) ) 
(2) ceasing to sell, solicit. or offer self-service abocane’ insurance. : 


History: Laws 2019, ch. 219, § 4. , Effective dates. — Laws ,2019,\ ch, 219, § 14 made 
, , Laws 2019, ch, 219, § 4 effective July 1, 2019, 


59A-62-5. Disclosure of terms. | 


A. A self-service storage insurance producer shall not sell, solicit or offer self-service storage 
insurance to occupants at any location unless the licensee makes available a brochure or other 
written or electronic material that: 

(1) discloses,that self-service storage insurance may provide a’ duplication of coverage oe 
ready provided by an occupant's homeowner's insurance policy, renter's insurance policy, vehicle 
insurance policy, watercraft insurance policy or other property insurance coverage; 

(2) ‘states that the purchase by the occupant of the self-service storage insurance of- 
fered by the owner is not required in order to lease storage space at the self-service storage 
facility; , 
(3) provides the actual terms of the self-service Peat insurance coverage or summarizes 
the material terms»of the self-service storage insurance coverage, including: We 
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(a) the identity of the insurer; 
(b) the price of coverage and how payment shall be made; 
(ec) the identity of the supervising entity; 
(d) deductibles, exclusions and conditions; 
(e) benefits of the coverage; and 
(f) key terms and conditions of coverage; 
(4) summarizes the process for filing a claim; and 
(5) states that an occupant that purchases self-service storage insurance may cancel the 
insurance at any time by notifying the insurer or the supervising entity in writing and shall re- 
ceive a refund of any unearned premium within twenty days of cancellation. 
B. The written or electronic material required pursuant to mies section shall be submitted to 
the superintendent for approval upon request. 


iboryi Laws 2019, ch. 219, § 5. Effective dates. — Laws 2019, ch. 219, § 14 made 
Laws 2019, ch, 219, § 5 effective July 1, 2019. 


59A-62-6. Authorized employees and representatives. 


A. At the time of filing a self-service storage insurance producer license application, the ap- 
plicant shall establish a list of the names of all employees and authorized representatives whose 
duties may include offering and selling self-service storage insurance. The list shall be: 

(1) maintained by the licensee in a form prescribed by the superintendent; 

(2) updated annually; and 

(3) retained by the self-service storage facility for three years and made available to the 
superintendent for review and inspection upon request. 

‘B. An employee or authorized representative of a self-service storage insurance producer who 
is at least eighteen years of age and has been trained pursuant to Section 8 [59A-62-8 NMSA 
1978] of the Self-Service Storage Insurance Act may act on behalf and under the supervision of the 
self-service storage insurance producer in matters relating to the ‘conduct of business under that 
producer's license. 

C. An employee or authorized representative of a self-service storage insurance producer may 
sell, solicit and offer self-service storage insurance to occupants and shall not be subject to licen- 
sure as an insurance producer. | 


History: Laws 2019, ch. 219, § 6. Effective dates. — Laws 2019, ch. 219, § 14 made 
Laws 2019, ch. 219, § 6 effective July 1, 2019. 


59A-62-7. Commissions. 


A self-service storage insurance producer shall not compensate an employee or authorized rep- 
resentative based primarily on the number of occupants that purchase self-service storage insur- 
ance from the self-service storage insurance producer unless that Heniponbetted is incidental to 
the oe s or authorized representative's overall compensation. 


tra 


an Laws 2019, ch, 219, § 7. J ' Effective dates. — Laws 2019, ch. 219, § 14 made 
Laws 2019, ch. 219, § 7 effective July 1, 2019. 


59A-62-8. RuWitired training programs. 


A. The supervising entity shall supervise the administration of the self-service atorune insur- 
ance program, including development of'a training program approved by the superintendent for 
employees and authorized representatives of the self-service storage insurance producer. 

B. The training program shall be provided to an employee or authorized representative of a 
self-service storage insurance producer prior to that person engaging in the activity of selling, so- 
liciting or offering self-service storage insurance. 
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C. The training shall inform employees and authorized representatives: 

(1) that employees and authorized representatives of an owner are prohibited: from adver- 
tising, representing or otherwise holding themselves out as insurance producers; 

(2) about ethical sales practices; and 

(3) about the self-service storage insurance offered me occupants and ecnahlifis the disclo- 
sures required pursuant to the Self-Service Storage Insurance License Act. 

D. The training materials used by or on behalf of the self-service storage facility to train em- 
ployees and authorized representatives: shall be submitted to the superintendent at the time the 
owner applies for a self-service storage insurance producer license and whenever modified. Any 
changes to those training materials shall be submitted to the superintendent en to their use by 
the licensee and in a form prescribed by the superintendent. 

E. Training materials and changes to those materials:that are submitted to Pe superinten- 
dent in accordance with this section shall be deemed approved for use by the supervising entity 
unless the superintendent notifies the supervising entity otherwise. 

F. Failure by a self-service storage facility to submit training materials or changes for the su- 
perintendent's review, or use of disapproved training materials, shall constitute grounds for the 
denial of an application for license, nonrenewal of a license or a suspension .of.a'license. 


History: Laws 2019, ch, 219, § 8. Effective dates, — Laws 2019, ch, 219, § 14 made 
Laws 2019, ch. 219, § 8 effective July 1, 2019, 


59A-62-9. Collection of fees: 


A. , Charges for self-service storage insurance coverage may be*billed and collected by a self- 
service storage insurance producer. 

B. A charge to an occupant for coverage that-is not included in the cost associated with the 
rental of storage space shall be separately itemized on the occupant's bill. 

C.. If self-service storage insurance coverage is included with the rental of storage space, the 
self-service storage insurance producer shall clearly and conspicuously disclose to the occupant in 
the rental invoice or otherwise that the self-service ieee: insurance coverage is included with 
charges for the rental of storage space. 

D. An occupant that purchases self-service storage insurance may pres the insurance at any 
time by notifying the insurer or the supervising entity in writing and shall receive a refund of any 
unearned premium within twenty days of cancellation. 


History: Laws 2019, ch. 219, s 9, : Effective dates. — Laws 2019, ch. 219, § 14 made 
Laws 2019, ch. 219, § 9 effective July 1, 2019. 


59A-62-10. Fiduciary funds. 


A., Self-service storage insurance producers billing and collecting charges, shall comply with 
the fiduciary requirements set forth in Section 59A-12-22 NMSA 1978,.except that, pursuant. to 
Paragraph (1) of Subsection B of Section 59A-12-22 NMSA 1978, the self-service storage insurance 
producer may remit received premiums, less applicable commissions, if any, and return premiums 
to the:insurer or supervising entity within a time established by contract with the insurer or su- 
pervising entity, not to exceed sixty days after such receipt. 

B, All money received by a self-service storage insurance producer or its employees or autho- 
rized representatives from an occupant for the sale of self-service storage insurance:shall be held 
by the self-service storage insurance producer in a ‘fiduciary capacity for the benefit of the insurer. 
A self-service storage insurance producer may receive compensation for billing and calleatipn ser- 
vices, as established by contract with the insurer or supervising entity. 


History: Laws 2019, ch, 219, § 10. ' Effective ddkeai —, Laws 2019, ch. 219, § 14 made 
Laws 2019, ch, 219, § 10 effective July 1, 2019, 
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59A-62-11. Penalties. 


After notice and hearing by the superintendent, the superintendent may impose by administra- 
tive penalty upon a person who violates a provision of the Self-Service Storage Insurance License 
Act the following: : 

A. a fine not to exceed one thousand dollars ($1,000) per violation and not to exceed a total of 
ten thousand dollars ($10,000); 

B. suspension of transacting self-service storage insurance at specific locations where viola- 
tions have occurred; 

C. suspension or revocation of the rights of individual employees or authorized representatives 
of a self-service storage insurance producer to act under the license; or 

D. suspension or revocation of the self-service storage insurance producer's or supervising en- 
tity's license to transact insurance in this state. 


History: Laws 2019, ch. 219, § 11. Effective dates. — Laws 2019, ch. 219, § 14 made 
Laws 2019, ch. 219, § 11 effective July 1, 2019. 
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